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I nt roduction
1. Venezuel a, as a State party to the Convention against Torture and O her
Cruel , Inhuman or Degradi ng Treatnment or Puni shnent, hereby submts for

consideration by the Cormmittee against Torture its initial report on the
nmeasures taken to give effect to its undertakings under the Convention, in
accordance with article 19 of the Convention

2. Cvil and political rights in general, which naturally include the right
not to be tortured and the right to physical and noral security, are
recogni zed by the Venezuelan State in respect of all inhabitants of the

territory of the Republic, wi thout discrimnation of any kind. The
Constitution establishes fundanental rights and freedons and states that they
apply “to all who live in the Republic”, thereby incorporating the basic
principles of non-discrimnation and the universality of rights.

3. The Convention against Torture, |ike other international human rights

i nstruments, has been incorporated into current domestic |egislation by virtue
of its adoption by Congress as an Act of the Republic and due ratification
Thus the rights it enbodi es are considered “sel f-executing” and may be invoked
before the judicial and admi nistrative authorities, who can and nust apply
such instruments even though a given donestic Act m ght not expand on their
principles.

4, It is recognized in Venezuela's Constitution, |egislation and case |aw
that international human rights standards constitute a body of m ninmum
guarantees that may in no way, be restricted or reduced on the grounds that
they are not recognized or are only partially recognized by a given instrunent
or Act.

5. A further basic principle is that the purpose of human rights lawis to
protect, and that its scope should always be interpreted in the light of the
principles of pro hom ne and pro libertate. 1In this regard, article 50 of the

Constitution gives a pro homine interpretation in the following ternms: “The
enunci ation of rights and guarantees contained in this Constitution shall not
be construed as a denial of others which, being inherent in the human person
are not expressly nentioned herein.” This provision is interpreted as nmeani ng
that “all the other rights inherent in the human person”, that is to say,

i ncluding those contained in the international human rights instruments

rati fied by Venezuel a, have constitutional rank

6. The human rights enshrined in the Constitution and those “inherent in
the human person” are protected by various guarantees contained in the
Constitution itself: first, the guarantee of law, that is to say, its content
can only be nodified by a legally valid act of the national |egislature;
second, the guarantee of the invalidity of acts that reduce the rights
established in the Constitution; third, the guarantee of the crimnal, civil,
adm ni strative and disciplinary responsibility of officials who violate
constitutional rights; and lastly, the guarantee of judicial protection

t hrough the renedy of anparo.

7. Institutions for the pronotion and defence of human rights, of various
ki nds, origins, ainms and scope, have been established in Venezuela. 1In
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addition to non-governnental organizations (NG3s) - sonme of theminternationa
in their scope and activities, others dealing with purely donmestic matters, a
nunmber of groups, foundations, university chairs, regional conm ssions and
official institutions (independent or otherw se) have al so been set up. Al
these organi zati ons and programes enjoy freedom of action and the respect and
consideration of the State and the Governnent.

8. Venezuel a mai ntai ns cl ose contact and cooperation with the internationa
human rights nonitoring and protection bodies in neeting its obligations to
prevent torture and punish it as a crine. M. N gel S. Rodley, the Specia
Rapporteur on torture (Comm ssion on Human Rights), visited Venezuela from?7
to 16 June 1996, and was able, as he put it in his report, “to neet his
overall objective of gathering first-hand oral and witten information froma
wi de nunber of persons to enable himto make a better assessnment of the
situation as regards the use of torture” (E/CN. 4/1997/7/Add.3, para. 1).

9. During his visit, the Special Rapporteur was given extensive cooperation
in carrying out his task. He net with the highest authorities in the country,
the Attorney-Ceneral and other officials of the Attorney-General's Ofice, the
Presi dent of the Suprenme Court of Justice, the President and Vice-President of
t he Judi cature Council, the Director of Prisons, the President and menbers of
t he Sub- Comm ssion on Human Ri ghts and Constitutional Guarantees of the
Chanber of Deputies, the Director-General of the Investigation Unit of the
Judicial Police, the Director of the Institute of Forensic Medicine, the
Director-General of the Metropolitan Police, the Director-General of
Intelligence and Prevention Services, and the Comrander-in-Chief of the
National Guard. He also met with persons claimng to have been tortured
and/or their relatives and with representati ves of NGOs. And he visited
cities in the provinces, prisons, etc.

10. After his visit, the Special Rapporteur produced a report and made a
nunber of recommendati ons. Wen the CGovernnment of Venezuel a received the
report and the Special Rapporteur's reconmendations, it began to take the
necessary measures to put theminto effect. A copy of Venezuela's response to
the Speci al Rapporteur’'s recomrendations, giving details of the nmeasures taken
by the State to prevent and punish torture, is attached (annex 1)*.

Article 2
Par agraph 1
11. Venezuel a has taken various |egislative, adm nistrative and judicia

measures to prevent the use of torture.

*  The annexes are available for consultation in the files of the
secretariat.
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Leqgi sl ati ve neasures

12. According to article 60, paragraph 3, of the Constitution, “No one may
be hel d i ncommuni cado or subjected to torture or to other procedures which
cause physical or noral suffering ... inflicted on a person subjected to
restriction of his |liberty”.

13. According to article 6, paragraph 2 of the Prison Regine Act, “Prisoners
shall not be subjected to any kind of degrading or humliating treatnent or to
correctional nmeasures other than those permtted under the | aw’

14. According to article 10 of the Code of Penal Procedure “During crimnmna
proceedi ngs, all persons shall be treated with due respect for their inherent
dignity as human beings and for the rights deriving therefrom and may demand
of the authority requiring themto attend the right to be acconpanied by a

| awyer of their choosing”. Article 122, which lists the rights of the
accused, establishes in paragraph 10 the right “Not to be subjected to torture
or other cruel or inhuman treatnment or treatment degrading to his persona
dignity” and, in paragraph 11, the right “Not to be subjected to techni ques or

nmet hods that affect his free will, even with his consent” (annex 2).
15. Al t hough the Penal Code does not clearly define the offence of torture,
it does stipulate the followi ng penalties in article 182: “Any public

of ficial who, while responsible for the custody or transfer of any detai ned or
convicted person, commits arbitrary acts agai nst that person or subjects him
to acts not authorized under the relevant regul ations shall be liable to

bet ween 15 days' and 20 nonths' inprisonment. The same penalty shall apply to
any public official who, having authority over such a person by virtue of his
office, commts any such acts against hinm. Article 182 also recognizes as an
of fence, punishable by a sentence of three to six years, the infliction of any
suffering, offences against human dignity, harassment, torture or physical or
nmoral attacks on a detained person by his jailers or warders or by anyone
ordering such acts, in violation of the individual rights recognized in
article 60, paragraph 3, of the Constitution. Further, according to

article 183, if in such cases the public official acted in pursuit of his own
private interest, the penalty shall be increased by one sixth.

16. Also in the context of |egislative nmeasures, we would recall that
Venezuela is a State party to: the International Covenant on Civil and
Political Rights, which prohibits torture under article 7; the American
Convention on Human Ri ghts, which prohibits torture under article 5; the
Convention agai nst Torture and Ot her Cruel, |nhuman or Degradi ng Treatnent or
Puni shiment; and the Inter-American Convention to Prevent and Punish Torture.
The international human rights treaties ratified by Venezuel a, as nentioned
above, form part of current substantive |law and the rights they enbody have
been incorporated into domestic law with constitutional rank

17. As can be seen fromthe various extracts fromlegal provisions,
Venezuel an donestic | aw makes no di stinction between torture and i nhuman or
degrading treatment, but sinply sets the penalties to which public officials
are liable for the generic offence of “arbitrary acts” or “acts not authorized
under the relevant regul ations” conmtted against persons in their care. In
this respect, Venezuelan legislationis in line with paragraph 4 of genera



CAT/ C/ 16/ Add. 8
page 5

conment No. 20, on article 7 of the International Covenant on Civil and
Political Rights, adopted by the Human Rights Committee in 1992, and with
article 16 of the Convention against Torture, as will be explained in greater
detail in the section of this report dealing with the latter article.

Admi ni strative neasures

18. By Presidential Decree No. 3179 of 7 October 1993, the Government of
Venezuel a i ssued the Regul ations on the Coordination of Police Services and on
St andards of Conduct for Menbers of the Police Forces. These explicitly

i ncorporate into domestic |aw both the Code of Conduct for Law Enforcenent
Oficials (adopted by the General Assenmbly in resolution 34/169 of

17 Decenber 1979) and the provisions of the Convention against Torture and

O her Cruel, Inhuman or Degrading Treatnent or Punishment directly relevant to
police functions.

19. According to article 24 of this Decree, “No | aw enforcenent official may
inflict, instigate or tolerate any act of torture or other cruel, inhuman or
degradi ng treatment or punishnment, nor invoke superior orders or exceptiona

ci rcunstances such as a state of war or a threat of war, a state of emergency,
riot or internal conflict, the suspension or restriction of constitutiona
guarantees, a threat to national security, internal political instability or
any other public energency as a justification of such acts.” The sane terns
are used in article 64 of the General Rules of Procedure of the Metropolitan
Pol i ce.

20. Article 114 of the Code of Penal Procedure sets forth the rules for
police action and states in paragraph 3 that police officers may not “inflict,
instigate or tolerate any act of torture or other cruel, inhuman or degrading

treatnment or punishnent, either at the time of arrest or during the period of
detention”.

21. The whol e of chapter VIII of the Prison Reginme Act is devoted to
regul ati ons governing the disciplinary reginme that may be applied in prison
establishnents, and begins by stipulating, in article 51, that “the authority
to administer discipline is the sole prerogative of prison service staff”.
Thi s provision should be interpreted as neaning that discipline nmay not be
adm ni stered either by other prisoners (as the “head prisoner” used to do in
the past) or by external mlitary guards.

22. According to article 53 of the Act, the disciplinary neasures that may
be applied are: private reprimnd; total or partial |oss of acquired
statutory benefits, privileges and awards; up to 30 days' confinenent to the
cell; up to 15 days' solitary confinenent but not conpletely i ncommuni cado;
pl acenent in a nore rigorous treatnent group; or transfer to another
establ i shnent .

23. Coercive neasures (i.e. force) may be used in prison establishnments only
in the follow ng circunstances, as specified in article 57 of the Prison
Regime Act: (a) the attitude or conduct of an individual prisoner or groups
of prisoners constitutes an immnent risk of serious injury to persons or
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seri ous damage to property; (b) all other nmeans of controlling the prisoner or
pri soners have been exhausted; and (c) on explicit orders fromthe official in
charge of the establishnment authorizing the use of such nethods.

24. According to article 3 of the Rules for Detention Centres (lLnternados
Judiciales), “no disciplinary measure shall take the form of maltreatnent by
word or deed or of other measures or acts offensive to personal dignity”.

25. Anot her aspect of the adm nistrative nmeasures taken in this area is the
State's responsibility for guaranteeing that these rights are respected

equal ly by all groups and individuals acting under its jurisdiction. Thus the
rights established in the Covenant must be respected not only by the State or
its agents, but also by private individuals. Venezuelan |aw therefore

provi des for appropriate penalties in cases where groups or individuals
undertake activities or comrit acts |leading to the violation of any of these
rights.

26. A second point here is that, with regard to human rights in general, and
torture in particular, the State has an obligation not only to respect these
rights and punish those who violate them but also to prevent violations, that
is to say, to take positive steps to forestall them As the Inter-Anmerican
Court of Human Rights has stated (Vel &squez Rodriguez case, para. 172): “An
illegal act which violates human rights and which is initially not directly
inmputable to a State (for example, because it is the act of a private person
or because the person responsible has not been identified) can lead to

i nternational responsibility of the State, not because of the act itself, but
because of the |l ack of due diligence to prevent the violation ...” (this

rel ates, anong other things, to the extent to which the State tolerates the
exi stence of paramilitary groups or paramlitaries who use torture, for

exanple). The Court also states: “The State has a | egal duty to take
reasonabl e steps to prevent human rights violations ...” (ibid., para. 174).
Par agraph 175 states: “This duty to prevent includes all those neans of a

| egal, political, admnistrative and cultural nature that pronote the
protection of human rights and ensure that any viol ations are considered and
treated as illegal acts, which, as such, may lead to the punishnment of those
responsible ...”. This report will describe the positive steps the State has
taken to prevent the offence of torture.

Legal neasures

27. Si nce, under the new rules of penal procedure, which will regul ate
judicial proceedings when the Code of Penal Procedure cones into force, trials
will have to be conducted orally, i.e. the accused's statenment will have to be

made to the public prosecutor or judge and not to the police. Torture wll
thus | ose any inportance it may hitherto have had as a means of obtai ning
evi dence or extracting confessions. The Code also stipulates that, in al
cases, a statenment will be void if it is not nmade in the presence of the
accused's attorney (art. 127).

28. Article 214 of the Code of Penal Procedure, which requires that evidence
shall be lawful, states that “no use nay be made of any information obtained
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through torture, ill-treatnment, coercion, threats or deceit ... or by any
other nmeans that inpairs an individual's will or violates his fundanmenta
rights ”

29. Under article 479 of the new Code of Penal Procedure, the court of
execution shall ensure the correct application of prison regulations. The
nmeasures used to do so shall include regular inspections of prison
establishnents, as often as necessary. The court may call prisoners to appear
before it for purposes of supervision and control. The magistrate may be
acconpani ed on prison visits by representatives of the Public Prosecutor's
Ofice (art. 480). The court of execution will thus have the power to correct
and prevent abuses against prisoners by prison officers or guards, which wll
al so make it easier to ensure due respect for human dignity.

Par agraph 2

30. In Venezuel a, the prohibition of torture is absolute, i.e. there is no
| awful possibility or circunmstance that might permt, justify or legitimze
torture. Torture is absolutely prohibited both under the internationa
i nstruments to which Venezuela is party and under its own donestic |aw.

31. The guarantee given in article 60, paragraph 3, of the Constitution is
one that cannot be restricted or suspended, even in situations of emergency,
during disturbances that m ght threaten the peace of the Republic, or in
serious circunstances affecting econom ¢ and social activity. This is
explicitly stipulated in article 241 of the Constitution. This constitutiona
provision is in line with the provisions of article 4, paragraph 2, of the

I nternational Covenant on Civil and Political R ghts and article 27,

par agraph 2, of the Anmerican Convention on Human Ri ghts, to both of which
Venezuela is a party. The prohibition of torture is thus absolute in
Venezuel a. No circunstances, however serious, authorize the suspension or
restriction of that prohibition. Venezuelan lawin this regard follows

par agraph 3 of Human Rights Committee general comment No. 20 on article 7 of
the International Covenant on Civil and Political Rights.

Par agraph 3

32. Due obedience is no excuse for the offence of torture. This is explicit
in the general rule contained in article 46 of the Constitution, which states
that “Every act of the Public Power which violates or inpairs the rights
guaranteed by this Constitution is void and the public officials and enpl oyees
who order or execute it shall be held crimnally, civilly or adm nistratively
liable, as the case may be, and orders of superiors manifestly contrary to the
Constitution and the |aws may not serve as an excuse”. Under this provision
of the Constitution, if torture has been ordered by a superior, the
responsibility lies both with the person issuing the order and with the person
who executes it.

33. However, there are two | egal provisions that run counter to article 46
of the Constitution. They are:

(a) Article 65, paragraph 2, of the Penal Code, which states that
“anyone acting out of legitimte and due obedi ence” shall not be liable to
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puni shment. “In such a case, if the action carried out constitutes an offence
or violation, the appropriate penalty shall be inposed on the person giving
the illegal order.” This provision clearly contradicts the constitutiona

rul e maki ng the person issuing the order equally liable with the person
executing it;

(b) Article 22 of the Armed Forces (Organization) Act states that, “if
an order is abusive, a subordinate is entitled, after obeying it, to conplain
to the i mredi ate superior of the person who issued the order”. Since the

armed forces may in certain circunmstances act as forces of |aw and order or be
nobi | i zed in emergencies, the existence of this provision in the

(Organi zation) Act is a matter of interpretation of domestic |aw that needs to
be resol ved.

Nei t her of these legal provisions is of practical value, since they are
contrary to the spirit and letter of the Constitution

34. As al ready nentioned, under article 24 of Presidential Decree No. 3179
of 7 October 1993, “no | aw enforcenment official may inflict, instigate or

tolerate any act of torture or other cruel, inhuman or degrading treatment or

puni shment, nor invoke superior orders ... as a justification of such acts”.
Article 3

35. In granting extraditions, Venezuela has conplied with the procedures

established in the relevant aws and treaties and respected all rel evant
guarantees. Extradition in Venezuela falls under the jurisdiction and
responsibility of the executive and the judiciary, and also of the Public
Prosecutor's O fice.

36. Wthin the executive, the Mnistry of Foreign Affairs is responsible for
the “international processing of extradition requests, letters rogatory,

rogat ory conm ssions and requests for the execution of court decisions and
judgenents” (Central Adm nistration (Organization) Act, art. 25, para. 16)
while the Mnistry of Justice deals with “the adm nistrative processing of
extradition requests, letters rogatory, rogatory conm ssions and requests for
the execution of court decisions and judgenents, w thout prejudice to the

i nternati onal processing which such requests require” (ibid., art. 35,

para. 3).

37. The Supreme Court of Justice is conmpetent to “state whether or not it is
appropriate to request or grant extradition in cases that are covered by
public treaties or authorized under the |aw (Supreme Court of Justice

(Organi zation) Act, art. 42, para. 30). This power is vested in the Crim nal
Cassation Division (ibid., art. 43).

38. The Public Prosecutor's Office is conpetent to “act ... in proceedings
relating to execution of the decisions of foreign authorities, in extradition
proceedi ngs, and when a specific Act provides for its intervention”.
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39. The procedure for extradition is set forth in detail in articles 389
to 393 of the Code of Criminal Procedure, which will remain in force
until 1 July 1999. In the new Code of Penal Procedure due to enter into force

on 1 July 1999, the procedure is set forth in articles 394 to 402.

40. Under current |egal provisions, Venezuela cannot expel, return or
extradite a person who is in danger of being subjected to torture in the
requesting State. As well as being a party to the Convention against Torture
and O her Cruel, Inhuman or Degradi ng Treatnent or Punishnent, Venezuela is
also a party to the Inter-Anmerican Convention to Prevent and Puni sh Torture.
Since international human rights standards are self-executing, the rights
established in both conventions are part of the substantive legislation in
force in Venezuel a.

41. In every case, before taking a decision on extradition the court nust
give a hearing to the detainee, who may claim and should naturally provide
evi dence, that torture is practised in the requesting country or State or that
human rights in general are violated. In such situations, all information on
human rights is valid, whether provided by international organizations or by
reput abl e and credi bl e NGGCs.

Article 4
42. Al t hough Venezuel an crimnal | aw does not recogni ze any of fence of
“torture”, it does recogni ze that sonme situations constitute acts of torture,

in the terns in which the offence is defined and characterized in article 1 of
t he Conventi on.

43. Article 176 of the Penal Code provides for inprisonnment for “anyone who,
wi t hout authority or right, uses threats, violence or other unlawful coercion
to compel a person to carry out or tolerate an act he is not obliged to
performby |aw or prevents himfrom perform ng an act that is not prohibited
by law ... If such coercion also involves an abuse of public authority or is
exerci sed against a fam |y nmenber or partner or against a public official in
connection with his duties, or if it leads to serious harmto the person

health or property of the victim...”, the penalty is increased.

44, Under article 182 of the Penal Code, a prison sentence of between

15 days and 20 nonths may be inposed on “any public official who, while
responsi bl e for the custody or transfer of any detained or convicted person
commits arbitrary acts against that person or subjects himto acts not

aut hori zed under the relevant regulations ... The sanme penalty shall apply to
any public official who, having authority over such a person by virtue of his
office, commts any such acts against hinf. Under the sane article, a prison

sentence of between three and six years may be inposed if any “suffering,

of fences agai nst human dignity, harassment, torture or physical or noral
attacks are inflicted on a detained person by his guards or warders or by
anyone ordering such acts, in violation of the individual rights recognized in
article 60, paragraph 3, of the Constitution”.

45, Attenpted torture is also punishable, under article 80 of the Pena
Code. Moreover, acqui escence and conmplicity are defined as offences and are
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puni shabl e under articles 83 to 85 of the Code. Attenpted torture and
acqui escence or conplicity in torture are thus punishabl e under Venezuel an
| aw.

Article 5

46. The Venezuel an State has clearly established its jurisdiction over the
of fences referred to in article 5 of the Convention

47. According to article 4 of the Penal Code, persons liable to trial in
Venezuel a and puni shabl e under Venezuel an crim nal |aw include:

“1. Venezuel ans who, while in a foreign country ... conmt acts
puni shable by law (the offence of torture being, naturally, one of
those acts puni shabl e under the | aw);

‘2. Foreign nationals or citizens who, while in a foreign country,
commt an offence against ... a Venezuelan national” (this would include
cases where foreigners conmt the offence of torture against

Venezuel ans).

48. Since, under article 6 of the Penal Code, “the extradition of a
Venezuel an may not be granted under any circunstances”, in the event that a
Venezuel an national committed the offence of torture in a foreign country, he
“should be tried in Venezuel a, at the request of either the victimor the
Public Prosecutor's Ofice”.

Article 6

49. As regards detention with a viewto extradition of a person suspected of
the offence of torture, the Venezuelan State is guided by the |egal provisions
referred to in the Constitution, by the Inter-Anmerican Convention on
Extradition to which Venezuela is a party, and by the Code of Crim nal
Procedure currently in force.

50. Under article 60, paragraph 1, of the Constitution

“No one may be arrested or detained, unless caught in flagrante,
except by virtue of a witten warrant of an official authorized to order
his detention, in the cases and with the formalities prescribed by |aw
The pre-trial proceedings may not be prol onged beyond the | egal tinme
limt.”

“The accused shall have access to pre-trial safeguards and to al
means of defence prescribed by the |law as soon as the correspondi ng
detention order is issued.”

“In the event that a punishable act has been commtted, the police
authorities may adopt provisional neasures of necessity or urgency,
i ndi spensabl e to ensure investigation of the act and trial of the
defendants. The law shall fix a brief and perenptory tinme limt by
whi ch the judicial authorities nust be notified of such measures, and
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shall al so establish the period within which the latter shall rule on
them it being understood that they have been revoked are without effect
unl ess confirmed within that period.”

Under article 60, paragraph 2, of the Constitution,

“No one may be deprived of his liberty for obligations whose
non- observance has not been defined by law as a crine or m sdenmeanour.”

Articles 75 and 75-H of the Code of Crim nal Procedure establish the

powers of the Judicial Police as an auxiliary body of the judicia

authorities, and regulate the procedure to be foll owed when detention has been
carried out proprio notu, on the basis of a conplaint or by order of the
conpetent authorities.

53.

54.

According to article 14 of the Inter-Anmerican Convention on Extradition

“1. In urgent cases, a State party may request by the neans of

conmuni cati on provided for in Article 10 of this Convention (through the
di pl omatic agent of the requesting State, or its consular officer, or
the diplomatic agent of a third State, or directly from Governnent to
CGovernnent), or any other such neans, the detention of the person who is
judicially required for prosecution, is being tried, has been convicted,
or has been sentenced to a penalty involving deprivation of liberty, and
may al so request the seizure of the objects related to the offense. The
request for provisional detention shall contain a statenent of intention
to present the formal request for the extradition of the person sought,
a statenent of the existence of a warrant of arrest or of a judgnment of
conviction against that person issued by a judicial authority, and a
description of the offense. The request for provisional detention shal
be the sole responsibility of the requesting State.

‘2. The requested State shall order provisional detention and, when
appropriate, the seizure of objects and shall inmediately informthe
requesting State of the date on which provisional detention comenced.

“3. If the request for extradition, acconpani ed by the docunents
referred to in Article 11 of this Convention (i.e. the supporting
docunents), is not presented within sixty days of the date on which the
provi sional detention referred to in paragraph 1 of this article
commenced, the person sought shall be set free.

‘4. After the period of time referred to in the precedi ng paragraph
has expired, the detention of the person sought may not be again
request ed except upon presentation of the documents required under
Article 11 of this Convention.”

Article 7

The various situations referred to in this article of the Convention are

dealt with by the Constitution and in donmestic |egislation, and by the
I nter-American Convention on Extradition, to which Venezuela is a party.
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55. Article 49 of the Constitution provides for constitutional protection
(anmparo), which guarantees fair treatnment fromthe very begi nni ng of
proceedi ngs, as follows: “The courts shall protect every inhabitant of the

Republic in the enjoynent and exercise of the rights and guarant ees
established in this Constitution, in conformty with the Iaw. Proceedings
shall be brief and summary and the conpetent judge shall have the power to
re-establish imediately the infringed juridical situation.” Due process nust
in all cases be observed, in accordance with the | aw.

56. According to article 2, paragraph 3, of the Inter-Anmerican Convention on
Extradition:

“The requested State may deny extradition when it is conpetent,
according to its own |legislation, to prosecute the person whose
extradition is sought for the offense on which the request is based. |If
it denies extradition for this reason, the requested State shall submt
the case to its conpetent authorities and informthe requesting State of
the result.”

On this basis, in the event that extradition does not take place, Venezuel a
will submit the case to its conpetent authorities for prosecution, in
accordance with article 7, paragraph 1, of the Convention agai nst Torture.

57. Anot her possible situation is that extradition proceedi ngs take pl ace
but the requested State does not hand over the person in question (for
exanpl e, on the grounds that he could be tortured on being handed over to the
requesting State). |In such cases, the requested State is obliged, under
article 8 of the Inter-Anmerican Convention on Extradition, to prosecute the
person for the offence with which he is charged, just as if it had been
conmitted within its territory, and shall informthe requesting State of the
j udgenent handed down. Venezuela fully conplies with this procedure.

Article 8

58. In extradition cases, Venezuela is guided by the relevant

international treaties (the Bustamante Code and the Inter-Anerican Convention
on Extradition), by extradition treaties concluded with other countries (see
list below), and by the Constitution and other relevant domestic |egislation

59. Venezuel a fully endorses article 2 of the Declaration on the Protection
of All Persons from being Subjected to Torture and O her Cruel, Inhuman or
Degradi ng Treatnent or Punishnment, which states that torture “is an offence to
human dignity and shall be condemmed as a denial of the purposes of the
Charter of the United Nations and as a violation of the human rights and
fundanmental freedons proclainmed in the Universal Declaration of Human Ri ghts”.
This is a clear statenment of intent to consider and classify torture as a
crime which, because of its significance, characteristics and consequences,
infringes the fundamental rights and values of all human beings, and not only
those of the victinms. As such, the offence of torture is an internationa

of fence, which should be prosecuted by all civilized States.

60. Insofar as it offends human dignity, torture harns all human beings, in
t he broadest of terns. To condemm it as a denial of the purposes of the
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Charter of the United Nations is to identify it as a threat to the obligations
undertaken and the ideals proclainmed by the peoples of virtually every State
in the world, and one that runs counter, in particular, to the basic ideal and
obligation to encourage respect for “human rights and for fundamental freedons
for all without distinction as to race, sex, |language or religion ...~

Mor eover, to condemm it as a violation of the Universal Declaration of Human
Rights identifies torture as a threat to the “inherent dignity” and “the equa
and inalienable rights of all nenbers of the human famly”

Article 9

61. In ratifying the Inter-Anerican Convention on Extradition, Venezuela
restated its undertaking under this article to afford the greatest neasure of
assistance to other States parties in connection with crimnal proceedings
brought in order to punish those responsible for the offence of torture,

i ncluding the supply of all necessary evidence.

62. The Inter-American Convention on Extradition obliges States parties

to hand over to other States parties, at their request, persons who are
judicially required for prosecution, are being tried, have been convicted or
have been given a custodial sentence. Venezuela was noved to approve and,
later, ratify this Convention in the belief that - in the words of the third
preamnbul ar paragraph - “the close ties and the cooperation that exist in the
Anericas call for the extension of extradition to ensure that crinme does not
go unpuni shed, and to sinplify procedures and pronote nmutual assistance in the
field of crimnal aw on a wi der scale than provided for by the treaties in
force, with due respect to the human rights enbodied in the American

Decl arati on of the Rights and Duties of Man and the Universal Declaration of
Human Ri ghts”.

63. Venezuel a has al so signed a nunber of bilateral treaties on extradition
the ternms of which are binding on the parties. 1t has signed the follow ng
extradition treaties:

Extradition treaty between Venezuela and the United States of Anerica
(1922);

Extradi ti on agreenent between Venezuel a, Ecuador, Bolivia, Peru and
Col onbia (1911);

Extradi ti on agreenent between Venezuel a and Cuba (1910);
Extradi ti on agreenent between Venezuel a and Bel gi um (1884);
Extradi ti on agreenent between Venezuela and Brazil (1938);
Extradi ti on agreenent between Venezuel a and Spain (1894);
Extradi ti on agreenent between Venezuela and Chile (1962);
Extradi ti on agreenent between Venezuela and Italy (1930);

Inter-American Convention on Extradition, or Caracas Convention (1981).
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Article 10

Par agraph 1

64. Wth the support of foundations and NGOs, the State has devel oped
trai ning programes for |aw enforcenent officials, a category that includes
all police, the National Guard, the arned forces and prison warders.

65. The Human Ri ghts Foundation, which is a private, non-profit-nmaking
institution devoted to human rights teaching, pronotion, information and
research with a multidisciplinary approach, was founded in August 1992

by a group of promi nent Venezuel ans involved in study, research and
teaching in human rights. It has devel oped training and information
programes at various |levels, including human rights courses and wor kshops
geared specifically to the police, arnmed forces and prison staff. Exanples
of these are workshops given by the Foundation for the Caracas Metropolitan
Police, the Maracay (Aragua State) police and the Minicipal Police of

San Francisco in Maracaibo (Zulia State). It has al so organi zed courses
for prison warders. A special section of this information and training
programme relates to the prohibition of torture.

66. Anot her institution that has devel oped programmes on the subject is the
Conmittee of Family Menbers of Victins of the Unrest (COFAVIC), an NGO wor ki ng
for the protection and pronotion of human rights in general. It has also
run wor kshops as part of its basic programe of conprehensive human rights
training for prison officials. COFAVIC has received financial cooperation
to devel op these programres from accredited diplomatic m ssions of foreign
Governments in Venezuela. Oficials fromvarious prisons have taken part.

67. The National Human Ri ghts Comm ssion was established by Decree No. 1034
of 24 January 1996, and is conposed of representatives of various mnistries
and of the Public Prosecutor's Ofice and the Sub-Conm ssion on Human Ri ghts
of the Chanber of Deputies Conmm ssion on Internal Policy. It also plays a
part in training and information. |Its constituent decree sets forth its
powers and conpetence in the following ternms: (a) to advise the executive
branch on all national and international human rights issues; (b) to help the
country fulfil its obligations under the international treaties and agreenents
it has signed; (c) to study and reconmend neasures it considers necessary to
encourage the promption and protection of human rights within the country; and
(d) to facilitate cooperati on between the executive, NGOs and the genera
public in all matters regardi ng observance and guarantees of human rights.

The Commi ssion arranges its training programes through NGGCs.

68. In order to ensure respect for the law in practice and to encourage al
prison staff to have due respect for the human dignity of prisoners, the

M nistry of Justice, with the assistance of the European Econom ¢ Comunity
and NGCs, has held human rights training courses for nearly all prison
staff - both adm nistrative and custodial, particularly on the proper
treatment of prisoners.

69. The Institute of Prison Studies, a departnent of the Mnistry of Justice
founded in 1990, trains senior prison officers who, on conpletion of their
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studi es, begin work as prison guards. In theoretical and practical courses,
they are trained in the treatnent of prisoners, in accordance with rel evant
donmestic | aw and i nternational standards.

70. The Foundation for the Conprehensive Devel opnment of the Prison System
| ocated in Mranda State and established by that State as part of the

adm ni strative decentralization process, has al so devel oped prison guard
trai ning programmes. O her State governnments have set up programmes of the
sanme ki nd.

71. An inportant step forward was taken with the replacenent of the old
General |nspectorate of Prisons, which was a departnent of the Prisons Board,
by a National Coordinating Board for Prison Inspection and Control, a body
conprising a prisoners' ombudsman, a representative of Congress, NGO
representatives and a representative of the Mnistry of Justice. |Its basic
tasks are to nonitor officials' conduct and establish the |egitinmcy of

i nvestigations into their conduct and of disciplinary penalties inposed on
officials who, in the performance of their duties, mstreat prisoners or
behave irregularly in any way.

72. Probl ems of evidence still arise during crimnal proceedings owing to
a lack of resources and the forensic physicians' inability to detect when

a person has been subjected to torture. This is one of the commnest
l[imtations in such investigations.

73. Venezuel a has been making efforts - albeit not conpletely successfu

as yet - to overcome these limtations. The Director-General of Human Rights
of the Public Prosecutor's Ofice set up a national programre of workshops

in 1997 to acquai nt nedical professionals with the |atest techniques for
detecting torture that |eaves no visible or obvious marks, and psychol ogi ca
torture. However, as is well known, sone of these tests require specialized
equi pment, which, in Venezuela, is not yet in general use.

Par agraph 2

74. By Decree No. 3179 of 7 October 1993, the Code of Conduct for Law
Enforcenent O ficials was incorporated into the compul sory standards for such
officials in Venezuela. 1In this Decree, the Venezuelan State explicitly
stipul ates that:

“Public order and the safety of all persons and property are
fundamental to the full enjoynent of citizens' rights and guarantees and
to the functioning of the State, and it is the inescapable duty of the
nati onal Governnent to ensure their preservation and mai nt enance”

“It shall be the task of the police and security forces in a
denocratic society to protect and guarantee the free exercise of the
rights and freedons of individuals; to prevent and conbat any kind of
crime; and to maintain internal peace, tranquillity, order and public
safety, with strict respect for the human rights and fundanenta
freedons of all”;
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“The action of the police and security forces nust at all tines
conply with the requirements of the denocratic constitutional order, as
set forth in the Constitution and in the international human rights
instruments that are binding on the Republic”; and

“There are various guidelines with which the conduct of nenbers of
the police and security forces nust conply, since they have been
recogni zed as universal by the United Nations and Venezuela is in a
position to incorporate theminto its donestic |legal order as a prine
conmponent of the rule of law. for exanple, the Code of Conduct for Law
Enforcenent Oficials, adopted by the United Nations General Assenbly on
17 Decenber 1979 (resolution 34/169); and the Basic Principles on the
Use of Force and Firearns by Law Enforcenent O ficials, adopted by the
ei ghth United Nati ons Congress on the Prevention of Crine and the
Treatment of O fenders”.

75. According to article 24 of the Decree:

“No nmenber of the police forces may inflict, instigate or tolerate
any act of torture or other cruel, inhuman or degrading treatment or
puni shment, or invoke superior orders or exceptional circunmstances such
as a state of war, state of enmergency, internal disturbance or conflict,
t he suspension or restriction of constitutional guarantees, a threat to
nati onal security, internal political instability or any other public
energency as justification for such acts.

“The term'torture' nmeans any act by which pain or suffering,
whet her physical or nental, is intentionally inflicted on a person for
purposes of a crimnal investigation, as a neans of intimdating him as
a personal punishnent, as a preventive nmeasure or for any other purpose.
"Torture' also means the use of nethods tending to suppress an
i ndi vidual's personality or dimnish his physical or nental capacity,
even wit hout causing physical pain or nental anguish”

Article 11

76. Venezuel a has established standards and instructions for the treatnment
to be given to detained persons and for nmethods of interrogation, all of which
formpart of an overall policy of averting any incidence of torture.

77. According to article 403 of the Code of Criminal Procedure, all prison
establishnments shall be inspected at | east every two weeks by conpetent court
of ficials who may request information of any kind concerning the treatnent of
pri soners. The inspections are made by judges, government procurators and
onbudsnen for prisoners. Prison officers are required to offer every
assistance in this kind of inspection. The purpose of these visits, as stated
in article 405 of the Code, includes nonitoring the treatnent, assistance and
food given to prisoners and detai nees, and noting any conpl aints they nmay have
agai nst their warders, guards, onmbudsnmen or procurators.

78. Article 6 of the Public Prosecutor's Ofice (O ganization) Act
establishes the powers of the Public Prosecutor's Ofice, which include
ensuring respect for the human and constitutional rights of persons detained
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in police stations, places of detention, mlitary detention centres, |abour
col onies, prisons and penitentiaries, reformschools and other detention and
i nternment establishnments; supervising inmates' and internees' conditions of
detention; and taking appropriate | egal steps to enforce human rights when it
is established that they have been or are being inpaired or violated.

79. Article 64 of Decree No. 943 of 22 Novenber 1995 establishing the
General Rules of Procedure of the Metropolitan Police, expressly and strictly
prohi bited all police officers frominflicting, instigating or tolerating any
act of torture or cruel, inhuman or degrading treatnent, or invoking superior
orders or exceptional circunstances such as a state or threat of war, a state
of emergency, internal disturbance or conflict, the suspension or restriction
of constitutional guarantees, a threat to national security, interna
political instability or any other public enmergency as justification for such
acts.

80. These | egal provisions notw thstanding, as M. N gel Rodley, the Specia
Rapporteur on torture, points out, torture continues to be practised both by
the police and by the arnmed forces in areas of energency and conflict. The
Speci al Rapporteur was given “explanations” by senior police officers,

i ncl udi ng:

(a) “The Director of the PTJ (Crimnal Investigation Departnment of the
Judicial Police) said that its staff was insufficient for the |large quantity
of events of all types it had to investigate and that there were times when
the officers took the easiest way of speeding up the investigation. He did
say, however, that although there were abuses, these were not institution
policy and were not supported by the PTJ managenent” (E/ CN.4/1997/7/ Add. 3,
para. 34);

(b) “The Metropolitan Police authorities said that abuses by the
police have been reported nore regularly in recent years and that the police
encouraged citizens to | odge conplaints. Police officers also know that
conplaints are investigated and that there is a risk of punishnent, which has
brought down the nunber of incidents of abuse” (ibid., para. 35);

(c) “The Chief of the Zulia State Police said that cases where
citizens had received serious injuries at the hands of the Zulia police had
occurred, but that they were being investigated. He also said that nuch of
the problem was due to |ack of proper training of police staff” (ibid.
para. 37).

81. As can be seen fromthese extracts fromthe report of the Specia
Rapporteur on torture, quoted at random from anmong many ot her cases in the
report that could have been cited, cases of torture continue to occur in
Venezuel a owing basically to deficiencies in the police services, rather than
to any systematic policy of using torture. The authorities believe that what
is inmportant now is to prevent the offence of torture and punish the
perpetrators; this is the aimof State policies in practice.
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Article 12

82. A series of provisions are nowin force with the aimof fulfilling
Venezuel a's obligation under this article.

83. Under article 66 of Decree No. 943 of 22 Novenmber 1995, establishing the
General Rules of Procedure of the Metropolitan Police, “When police officers
have reason to believe that any of the behaviour nmentioned in article 64 of
these Rules (that a police officer mght inflict, instigate or tolerate any
act of torture or cruel, inhuman or degrading treatnent), they shall inform
their superiors and, if necessary, any appropriate authority or body vested
with reviewing or remedial power, so that the violation my be nade good”.

84. Under article 374 of the current Code of Crimnal Procedure, “The
government procurator is under an obligation to report to the conpetent
tribunals any offences committed in his jurisdiction by public officials in
the performance of their duties, or for reasons connected with their office,
and any individual may bring charges agai nst thent

85. Articles 292 and 293 of the new Code of Penal Procedure provide for an
official investigation in the follow ng termns:

“Article 292. The Public Prosecutor's O fice, on being apprised in any
way that a publicly actionable offence (such as torture) has been
commtted, shall order prelimnary steps to be taken to investigate it
and prepare a report, including all the circunstances that m ght affect
its characterization and the responsibility of the perpetrators and

ot her participants, and the securing of material evidence directly and
indirectly related to the offence.

“Article 293. If the information is received by the police authorities,
they shall comunicate it to the Public Prosecutor's Ofice within eight
hours and shall take only the necessary and urgent prelimnary steps”.

Article 13

86. Any person who has been subjected to torture or ill-treatnment has the
right to | odge a conplaint, and this nust be received and processed by the

adm nistrative or judicial authorities, or both. Thus the basic remedy
available to the victins of torture or other inhuman treatnment is a conpl aint
to the conmpetent authorities. The conplaint may be made by the victimor by a
menber of his famly (it is usually the latter) to the Attorney-General's
Ofice. |If the allegation is confirned or there are reliable indications that
an of fence has been conmitted, the Attorney-CGeneral's Ofice refers the case
to the crimnal courts.

87. Since conplaints of torture or ill-treatment are normally made agai nst
public officials who are nmenbers of |aw enforcenent agencies such as the
police, prison officers or interrogators, sone explanations are called for
concerning the Iimtations of these procedures within the current Code of
Crimnal Procedure.
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88. Ceneral |y speaki ng, proceedi ngs against public officials in Venezuel a
can only be brought, with certain exceptions, after a series of specia
procedures that provide guarantees or conditions of adm ssibility consistent
with the position of a public official and the need for the dignity of the
State itself to be protected and the proceedings to be inpartial. The use of
speci al procedures in trying holders of public office does not confer any
privilege or imunity fromthe statutory penalties. Their purpose is to
safeguard public office and officials by avoiding instability associated with
hasty, unjustified or nmalicious conplaints or accusations intended to disrupt
the I egal order. The |aw has therefore established that, before public
officials can be tried for offences commtted in the performance of their
duties and by virtue of their position, certain procedures or requirenments
must be conplied with before crim nal proceedi ngs can be brought.

89. The Code of Crimnal Procedure provides, then, for a special procedure,
which may be initiated by a conplaint froma government procurator by a charge
brought by private individuals, or proprio notu in exceptional cases as
provided for by law. Certain formalities nmust be conpleted, such as

prelim nary exam nation of cause and prelimnary steps to establish the
actionable offence commtted by the official, which constitutes what is known
in law as an informaci 6n de nudo hecho (an infornmation) procedure. This
procedure, which is of course neant as a safeguard agai nst nmalicious
conpl ai nts and proceedi ngs agai nst | aw enforcenment officials, and especially
the police and security officials, has frequently been a serious inpedinment to
effective conpl aints agai nst police abuses. Even official statistics show
that only a small minority of conplaints against police abuses are brought to
a successful concl usion.

90. The procedure will undergo substantial changes with the entry into force
on 1 July 1999 of the new Code of Penal Procedure, which will enable the
victimor any person with know edge of an actionable offence to lay a
conpl ai nt before a government procurator or a police crimnal investigation
body (see Code of Penal Procedure, art. 294). The investigation will be
initiated proprio motu by the Public Prosecutor's Ofice and will then proceed
as nor nal

91. Article 118 of the Code pernmits “any individual or human rights
association” to | odge “a conplaint against public officials or enployees or
menbers of the police forces who have violated human rights in the performance
of their duties or in connection with thenf. Further, article 119 provides
for special assistance in that “the person directly affected by the offence
may, within a victins' protection or aid association, delegate the exercise of
his rights if that is nore beneficial for the defence of his interests”. As
these two articles show, the |aw confers an inportant role on NGGOs in
conpl ai nts concerni ng human rights violations, and particularly in cases

i nvolving torture, which, as is well known, is one of the violations that
private individuals tend not to report, partly through fear of reprisals

agai nst themor their famlies.

Article 14

92. The new Code of Penal Procedure clearly establishes the rights of
victinms. It states that “protection and conmpensation for the damage caused to



CAT/ C/ 16/ Add. 8
page 20

the victimof the offence are objectives of the penal procedure”, and that
“the Public Prosecutor's O fice has an obligation to guarantee those interests
at all stages. The judiciary shall enforce the victims rights and ensure
respect, protection and conpensation during the proceedings. |In addition, the
police and other auxiliary bodies shall treat himin a nmanner consistent with
his status as a victim making every effort to enable himto take part in
proceedi ngs when necessary” (Code of Penal Procedure art. 115).

93. Article 117 of the Code sets forth the rights of the victim including
the right “to request neasures of protection against probable attacks on him
or his famly” and “to initiate civil proceedings to establish civil liability
for the actionable offence”. Conpensation would naturally be a part of such
civil proceedings.

94. In Venezuel a, anyone who is crimnally liable for an offence or

m sdenmeanour is also civilly liable, the right of action in respect of acts
perpetrated by public officials in the performance of their duties being
time-barred after 10 years.

95. Since Venezuela is a State party to the Anmerican Convention on Human
Rights, it has automatically incorporated into its legal systemarticle 63 of
the Convention which states, with reference to the conpetence and functions of
the Inter-American Court of Human Rights: “If the Court finds that there has
been a violation of a right or freedom protected by this Convention, the Court
shall rule that the injured party be ensured the enjoynent of his right or
freedomthat was violated. It shall also rule, if appropriate, that the
consequences of the neasure or situation that constituted the breach of such
right or freedom be renedi ed and that fair conpensation be paid to the injured

party”.

96. Venezuel a has no rehabilitation programres especially designed by the
State for victinms of torture or ill-treatnent. However, there are a nunber of
NGOs that document conplaints of torture, and they always demand that the
State shoul d pay compensation if the alleged offences are proved.

Article 15

97. In Venezuel an | aw and practice, no statement that is shown to have been
made as a result of torture may be subnmitted as evidence in any proceedings.

98. According to article 60, paragraph 4, of the Constitution, no one may be
conpelled to make a statenment or to acknowl edge guilt in a crimnal tria

agai nst hinmself, nor against his spouse or the person with whom he cohabits,
nor against his relatives within the fourth degree of consanguinity or second
degree of affinity.

99. The Code of Crimnal Procedure, which will remain in force
until 1 July 1999 when the new Code of Penal Procedure will enter into force,
provides as follows in article 247: “A confession nmade by the accused before

the court during the pre-trial proceedings, before or after arrest, or during
the trial, may be used in evidence agai nst himunder the follow ng conditions:
(1) it nust have been nmade of his own free will and not under oath; (2) the
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facts of the crine nust have been fully established; and (3) in addition to

t he docunments, there is at |east sone evidence or grounds for suspicion

agai nst the accused. |If the docunents do not contain the probative conponent
referred to in (3) above, the confession shall have the status only of nore or
| ess important circunstantial evidence against the accused; and if neither
conditions (1) nor (2) are nmet, the confession can have no status, even as
circunmstantial evidence ...~

100. In this regard, the Code of Penal Procedure, which has already been
enacted but is in abeyance until 1 July 1999, provides as foll ows:

(a) Under article 122, which establishes the rights of the accused:
“9. To be apprised of his constitutional right not to make a statenent and,
in the event that he consents to make a statenent, his right not to nmake it
under oath. 10. Not to be subjected to torture or other treatnent of a crue
or inhuman nature or that is degrading to his personal dignity. 11. Not to
be subjected to techniques or nethods that distort his free will, even with
hi s consent”;

(b) Under article 214, which deals with the legality of evidence:
“Evi dence shall be valid only if it has been obtained by | awful neans and
i ntroduced into the proceedings in accordance with the provisions of this

Code”. The general principle is devel oped further in the subparagraph to this
article, as follows: “No use may be nmade of information obtained through
torture, ill-treatnent, coercion, threats, deceit, inproper interference in

the privacy of the home or correspondence, comuni cations, docunments and
private records, or by any other means that inpairs the will or violates the
fundanmental rights of persons. Neither shall any value be attached to

i nformati on obtained directly or indirectly by unlawful means or procedures”.

101. As a State party to the American Convention on Human Ri ghts, Venezuel a
automatically incorporates the provisions of article 8, paragraph 3, of that

Convention, which stipulates: “A confession of guilt by the accused shall be
valid only if it is nmade w thout coercion of any kind”.

102. In practice, despite the undoubted exi stence of all these |ega
provisions reflecting the requirements of the Convention agai nst Torture,
cases of torture during police questioning continue to come to |light and to be
reported. Factors contributing to this situation include: a |lack of nodern

i nvestigative techniques, which neans that “police truth” frequently depends
on confessions extracted using torture; |lack of professional training for the
police and for investigation units in general; extensive inmpunity for the

of fence of torture; and the relatively |long period of detention in police
custody before the prisoner is handed over to the relevant court. Sone of
these shortcom ngs are being rectified through programes now under way. For
exanpl e, article 259 of the new Code of Penal Procedure reduces the tine-limt
for a detainee to be brought before the court for a decision, fromthe current
8 days to 48 hours. |In addition, the precautions designed to prevent and
avoid torture include the freedons and recognition granted to NGOs, which have
been very active in investigating and reporting cases. Oher action taken to
conbat this evil practice involves providing the police with professiona
training and courses in human rights.
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Article 16

103. Venezuel an donestic | aw makes no distinction between torture and i nhuman
or degrading treatnent, nerely establishing penalties for public officials
guilty of the generic offence of “arbitrary acts” or “acts not authorized
under the relevant regul ati ons” agai nst persons in their care. 1In this
respect, Venezuelan legislationis inline with article 16 of the Convention
and wi th paragraph 4 of General Comment No. 20 on article 7 of the

I nternational Covenant on Civil and Political Rights, adopted by the Human
Rights Cormittee in 1992.

104. Article 60, paragraph 3, of the Constitution, referring to individua
rights, condemms any kind of ill-treatnent, clearly stating that no one may be
subjected to torture “or to other procedures which cause physical or noral
suffering. Any physical or noral attack inflicted on a person subjected to
restriction of his liberty is punishable”.

105. Venezuelan crimnal law, too, establishes penalties for any kind of
ill-treatnent, and not only torture as defined in the Convention. According
to article 182 of the Penal Code, for exanple, “any suffering, offences

agai nst human dignity, harassnment, torture or physical or noral attacks
inflicted on a detained person, by his jailers or warders or by anyone who
ordered such acts, in violation of the individual rights recognized in
paragraph 3 of the Constitution, shall be liable to a prison termof three to
Si X years”.

The prison problemin Venezuel a

106. In the report on his visit to Venezuela in 1996, M. Nigel Rodley, the
Commi ssi on on Human Ri ghts Special Rapporteur on torture, analysed the
situation in prisons there and suggested that the conditions prevailing in
prisons constituted in thenmselves cruel, inhuman and degrading treatnment. It
m ght therefore be useful to give the Conmittee agai nst Torture some account,
however brief, of the situation in prisons in Venezuela and the efforts being
made to overcome probl ens.

107. Serious outbreaks of violence in prisons, resulting in deaths, injuries,
ki dnappi ng and | oss or destruction of property, are an old problemin
Venezuel a, but their frequency has increased in recent years. There can be no
doubt that such events have been precipitated in part by inadequate physica
conditions in these establishments, shortcom ngs in the prison admnistration
system - particularly in the health, catering and enpl oynent services -
overcrowdi ng, judicial delays, |lack of adequate supervision, corruption, arms
and drugs trafficking, and al so abuses on the part of admi nistrative officials
and internal and external warders and guards. Particularly in recent years,
wi t h out breaks of violence becom ng increasingly cormmon, efforts have been
made to exami ne and elimnate their causes. Hence the prison building and

i nprovenent programe, the reforns designed to speed up trials and reduce
overcrowdi ng, the inmprovenments in catering and health services, permanent
attendance by governnent procurators, instruction and training for prison
staff, etc.
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108. Recent studies by the Mnistry of Justice have found that, although the
pattern of violence varies fromprison to prison depending on specific

ci rcunstances, the vast mpjority of outbreaks result from confrontations and

conflicts over the supply, control, trafficking and use of weapons and drugs.

109. Prison violence in Venezuel a nost commonly takes the formof battles in
whi ch one gang or group of assailants violently and by force of arnms invades
the area held by a rival group or gang, taking the warders by surprise or
overpowering them (for their own safety and that of the inmates, such staff
only very rarely carry firearnms). Once inside rival territory, the attackers
padl ock and chain the entrance doors, shutting in as many opponents or

non- parti sans as possible and shutting out security staff while they lay into
their victinms.

110. The way the authorities and security forces react naturally depends on
the scal e and potential of the threat, and also on their |egal and physica
power of action. It is always difficult to control such emergency situations
and at the same tine respect human rights and avoid viol ence and the
destruction of property and bel ongi ngs. When the situation has been brought
under control, there are searches, confiscations of weapons and drugs,

puni shment for those responsible and the ringl eaders of the disturbances, and
transfers to other prisons, all of which creates an atnosphere of tension that
i s conducive to further demands, mass protests, destruction, hunger strikes
and renewed threats of violence.

111. The many preventive and security measures taken by the prison
adm nistration to deal with prison violence include the foll ow ng:

(a) In order to avoid excessive injury, it has been decided that the
internal security guards in prisons should carry only “non-offensive” weapons,
that is to say they will use instrunents, nmethods and tactics sinmlar to those

used in the first stage of street denonstration control, for exanple visored
hel mets and shields, protective jackets, masks and rifles firing plastic
pel l ets;

(b) The prison authorities are aware that drug abuse and trafficking
are universal problens that have highly adverse effects on discipline and
order within prisons and underm ne rehabilitati on programres, and they have
paid particular attention to controlling them |In order to identify and catch
traffickers and their acconmplices in the act of bringing drugs into prisons,
the Mnistry of Justice has devised a preventive search and control programme,
ti ghteni ng procedures for searching the person, clothing and ot her bel ongi ngs
of those wishing to enter prison prem ses as visitors, particularly visitors
and officials who are suspected of being traffickers or couriers. As part of
this policy, and in order to avoid abuses, or protests over the way inspectors
and supervisory officials deal with visitors, the Mnistry of Justice has
drawn up detailed instructions regulating visitor search procedures, in
accordance with | egal standards and al ways respecting human dignity;

(c) A national canpaign for disarmanment in prisons is also under way.
The confiscation of weapons and ot her banned objects in inmates' possession
reduces the risk of violence and helps to maintain order. 1In the
i npl enmentation of this campaign, joint actions have been planned by the
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M nistry of Justice and the national arned forces, whose officers carry out
coordi nated surprise operations in order to avoid the risk of information

| eaks, without excessive preparation or nmass depl oynents, seeking

ef fectiveness rather than sensationalism

(d) Prison staff have paid particular heed to the npst pressing
demands of inmates by inplenmenting assistance programmes, which have proved
the nost effective nmeans of reducing protest and providing some relief for the
al ways difficult conditions of deprivation of |iberty. The programes involve
psychol ogi cal aids services, |legal aid services, social welfare services,
chapl ai ncy, sports services and educati onal services.

The problem of prolonged pre-trial detention and its connection with torture

112. The Special Rapporteur also drew attention in his report to the |length
of pre-trial detention and its direct relationship with the risk of torture.

In paragraph 85 (a) of the report, he recomrends that “the period of tine in
whi ch det ai ned persons are to be brought before a judge should be reduced from
eight to no nore than four days”.

113. In Venezuela, the general principle of freedomis established in

article 43 of the Constitution, and the right to |iberty and security of
person is established in article 60, paragraph 1, which states that liberty
and security of person are inviolable, and consequently no one may be arrested
or detained, unless caught in flagrante, except by virtue of a witten warrant
of an official authorized to order the detention, in the cases and with the
formalities prescribed by |aw.

114. Under the Penal Code, a penalty of between 45 days' and 3 years

i mpri sonment may be inposed on a public official who abuses his powers or
violates the conditions or formalities prescribed by law in depriving a person
of his liberty. This penalty is increased fromthree to five years

i mprisonment if the public official does so by neans of threats, violence or
ot her unl awful coercion and conpels another person to carry out or tolerate an
act he is not obliged to performby Iaw or prevents himfrom perform ng an
action that is not prohibited by | aw.

115. The law provides that, in the event that a punishable act has been
commtted, the police authorities may adopt provisional neasures of necessity
or urgency, indispensable to ensure investigation of the act and trial of the
defendants. The law shall fix a brief and perenptory tinme-limt by which the
judicial authorities nmust be notified of such neasures, and shall also
establish the period within which the latter shall rule on them it being
under st ood that they have been revoked and are wi thout effect unless confirmed
within that period

116. The time-limt established in |aw for police authorities who have pl aced
a suspect in pre-trial detention to bring himbefore the relevant court is

ei ght days fromthe date of arrest (art. 75-H) of the current Code of Crim nal
Procedure). They shall also hand over to the court any documents relating to
the prelimnary investigations and any instrunents, weapons or effects that
have been secured for the purposes of the pre-trial proceedings. The
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exam ni ng court nust take a decision on detention within 96 hours, unless, as
in serious and conplex cases, it requests a |onger period, which shall not,
however, exceed ei ght days.

117. Notwi thstanding these |egal provisions, it is relatively conmmon for the
police to arrest people without justification, particularly if an offence has
been commtted and the perpetrators have not been identified, and even if no
actionabl e of fence has been committed but the police regard soneone as
“suspicious”. Unjustified arrests also occur during “raids”, i.e. pre-enptive
operations in high crine areas, particularly at night in densely popul ated
zones such as the slunms of large cities. Human rights activists and NGOs in
general have frequently conpl ained that these raids constitute serious abuses
on the part of the police, in violation of constitutional provisions and the
human rights established in international instruments. Efforts are being nmade
to prevent the security forces from continuing such operations, which not only
violate human rights but have al so proved ineffective in the fight agai nst
crine.

118. The general principle of freedomestablished in article 60 of the
Constitution has been devalued by the interpretation placed on it by the
police, namely that, during the eight-day maxi mum period of pre-tria
detention, any person may be detained in order to help with the investigation
of an offence. The police interpret the tine-limt as an authorization to
hol d a person for the full eight days, regardl ess of any change that m ght
occur during that period in the circunstances which originally justified that
nmeasure. There is no consistent interpretation of the rule on the part of |aw
enforcenent officials. In many cases, they detain a person for eight days not
in order to carry out the requisite investigations but as a punishnment, which
distorts the purpose of pre-trial detention

119. Under current Venezuelan law, this eight-day pre-trial detention is

i ntended as an exceptional measure and is justified in cases where there is
sufficient evidence that an individual was involved in the perpetration of an
of fence carrying a prison sentence, and circunstances give reason to believe
that the suspect will slip out of the investigators' hands, or else it is
feared that he will inpede the investigation by destroying potentially usefu
mat eri al evidence. It should be added that, according to article 60,
paragraph 1, third subparagraph, of the Constitution, this step may only be
taken in cases of “necessity or urgency” and when it is “indispensable”.

120. In this area, too, the police are being given training and instruction
in order to put a stop to this reprehensible practice. The Public
Prosecutor's O fice has continued its attenpts to limt violations of the
right to |liberty occasioned by this interpretation on the part of the nenbers
of the security forces. The Public Prosecutor's Ofice has instructed its
officials to check every case in order to determ ne whether or not pre-tria
detention is inposed in accordance with current |legislation, the aimbeing to
put an end to arbitrary detentions.

121. Correcting such abuses is not always easy, particularly in societies
pl agued by high crinme rates. Arbitrary detention is on the increase and is
even appl auded by ordinary citizens, especially when crine |eads to socia
unrest. At such tines, the police arrest |arge nunbers of people wthout
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havi ng any real grounds, evidence or suspects. |In reality, police actions of
this kind have other purposes. Mny of them are shows of force or bravado,
representing a response to society's expectations, rather than serious
preventive operations or crimnal investigations.

122. Protests by NGOs and other human rights activists, and the steps taken
by governnent procurators to combat police abuses are regarded by the police,
and even by broad sectors of public opinion, as connivance in crime or signs
of weakness. It is therefore also inportant to try to pronote human rights
within the culture as a whole. Such a campaign should be based on the idea
that, in a denocratic State subject to the rule of law, there should be no
contradiction between policy on crinme and human rights. The requirenent to
uphold the law and to do everything necessary to ensure the success of a
crimnal investigation is perfectly conmpatible with the rights and guarant ees
granted to citizens under the Constitution, the |law and internati onal human
rights treaties.

123. Another formof arbitrary detention occurs when the police fail to
report the arrest. This is known as retencién (“holding”) or unreported
detention. The Public Prosecutor's Ofice also intervenes in many situations
of this kind, using its powers under article 60, paragraph 1, of the Public
Prosecutor's O fice (Organization) Act, “to investigate arbitrary detentions
and take steps to put a stop to them...”

124. As nentioned above, the entry into force of the new Code of Pena
Procedure will cushion the negative effects of arbitrary detention and reduce
the risk of torture inplied by the excessive period of pre-trial detention
whi ch, under the new Code, will be reduced to a maxi num of 48 hours.
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Annexes*
1. Conmments by the Governnent of Venezuela on the reconmendations of the
Speci al Rapporteur on torture, M. Ni gel Rodley.
2. Code of Penal Procedure (official edition, decision No. 003).

* The annexes are available for consultation in the files of the Ofice
of the United Nations H gh Conmm ssioner for Human Ri ghts.



