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| nt roduction

1. At its fiftieth session, the Sub-Conm ssion on Prevention of

Di scrimnation and Protection of Mnorities, in resolution 1998/ 103, decided
“to entrust M. David Weissbrodt with the preparation, w thout financia

i mplications, of a working paper on the rights of persons who are not citizens
of the country in which they live, ... in order to enable it to take a
decision at its fifty-first session on the feasibility of a study on that
subject.” The present working paper was prepared to conmply with that nmandate,
assi st the Sub-Conm ssion in considering whether a full study of the topic
shoul d be undertaken, and respond to a request fromthe Conmttee on the

El i m nati on of Racial Discrimnation

2. This working paper first reviews the background to the Sub-Conm ssion's
decision to pursue the topic of the rights of persons who are not citizens of
the country in which they live, that is, non-citizens. Second, the working
paper exam nes the rights of non-citizens under the International Convention
on the Elimnation of All Fornms of Racial Discrimnation. Third, it considers
ot her standards relevant to non-citizens: the Charter of the United Nations;
the Uni versal Declaration of Human Rights; the International Covenant on Civi
and Political Rights; the International Covenant on Econonic, Social and
Cultural Rights; and the 1985 Decl aration on the Human Ri ghts of |ndividuals
VWho are not Nationals of the Country in which They Live.

3. Fourth, the working paper |ooks at the devel opment of the rights of
non-citizens since 1985 including gl obal devel opments, particularly in the
context of the United Nations; regional devel opnents, particularly in Europe;
and ot her issues not covered by the 1985 Declaration. The gl obal devel opnents
di scussed are: the Human Rights Comrittee's general conment 15 on the
position of aliens under the Covenant (1986); the concluding observations and
comments of the Committee on the Elimnation of Racial Discrimnation (CERD)

t he Convention on the Rights of the Child (1989); the International Convention
on the Rights of All Mgrant Wrkers and Menbers of Their Families (hereafter
“M grant Workers Convention”) (1990); general recomrendation 21 of the
Conmittee on the Elimnation of Discrimnation agai nst Wonen (1992); the
International Law Comm ssion's Draft Articles on the Nationality of Natura
Persons in Relation to the Succession of States (1997); and the Ronme Statute

of the International Crimnal Court (1998). The regional devel opnents
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occurred principally in Europe: the European Convention on Human Ri ghts

and its jurisprudence, the European Charter for Regional or Mnority
Languages (1992), the European Convention on Nationality (1997), and the

Eur opean Convention on the Participation of Foreigners in Public Life at Loca
Level (1992). The paper then focuses on four issues not adequately covered
by the 1985 Declaration: distinctions anbng non-citizens, Gypsies/Rong,
trafficking in wonen and children, and the right to |leave and return. Lastly,
t he worki ng paper presents its tentative conclusions and recomrendati ons.

. ORIG@ NS OF THE SUB- COMM SSI ON' S DECI SI ON ON THE
Rl GHTS OF NON- CI Tl ZENS

4, The Comm ssion on Human Rights, in its resolutions 1996/25, 1997/22,
and 1998/ 28, call ed upon the Sub-Comm ssion and its nmenbers to “further
enhance cooperation with mechani snms of the Comm ssion and, within their
conpetence, with all relevant bodies, including human rights treaty bodies.”
5. I n paragraph 53 of the report of the seventh nmeeting of persons chairing
the human rights treaty bodies (A/51/482, annex), the chairpersons recomrended
that “the treaty bodies take a nore active role in supporting, suggesting
topics for, and cooperating in the preparation of studies by the
Sub- Conmi ssi on”.
6. CERD di scussed this issue during its fiftieth session (see
CERD/ ¢/ SR. 1189) and decided to propose to the Sub-Comm ssion nine topics
for the preparation of studies, including the “[r]ights of non-citizens”.
M. M chael Banton, Chairman of CERD, in a letter dated 19 March 1997
(E/ CN. 4/ Sub. 2/ 1997/ 31, annex), comuni cated these proposals to the Chairman of
the forty-eighth session of the Sub-Conm ssion and requested that he present
these proposals to the Sub-Comm ssion during its forty-ninth session
7. CERD has observed that:
“I'n an increasing manner distinctions are being nade between different
categories of non-citizens (for instance in the |law of the European
Union). These distinctions may anmount to total exclusion of persons,
depriving them of the nost fundanental rights and having raci st
implications. This raises questions fromthe perspective of the
I nternational Convention on the Elimnation of All Fornms of Racia
Discrimnation, in spite of article 1.2 of the Convention” (ibid.).
8. At its forty-ninth session, the Sub-Comm ssion, in resolution 1997/5,

expressed its gratitude to CERD for recomendi ng future Sub-Conm ssion studies
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that could usefully contribute to the work of the Committee. Furthernore, the
Sub- Commi ssion, in its decision 1997/112, decided to devote special attention
to subjects proposed by United Nations treaty-nonitoring bodies in proposing
new studi es. The Sub- Commi ssion has al so responded to the request of CERD by
deciding to entrust one of its nmenbers with a study on affirmative action and
anot her with a working paper on reservations to human rights treaties, both
topi cs suggested by CERD
9. I n discussing the present working paper, members of the Sub- Comm ssion
suggested several related i ssues which m ght be considered as part of the
topic. Accordingly, the Sub-Commission, in its decision 1998/ 103, asked that
t he wor ki ng paper
“take into account ... devel opments since the adoption in 1985 of the
Decl arati on on the Human Ri ghts of Individuals Who are not Nationals of
the Country in which They Live, overconing inpedinments to ratification
of the International Convention on the Rights of All Mgrant Wrkers and
Menbers of Their Families, discrimnation between different groups of
non-citizens, [and] the inplications of dual citizenship ...”
10. After considering the issues initially proposed by CERD as relating to
the rights of non-citizens, the present working paper will also consider those
addi ti onal issues.

I'1. | NTERNATI ONAL CONVENTI ON ON THE ELI M NATI ON OF
ALL FORMS OF RACI AL DI SCRI M NATI ON

11. The International Convention on the Elimnation of Al Forns of Racia

Di scrimnation defines racial discrimnation in article 1, paragraph 1, which

states:
“... the term'racial discrimnation' shall mean any distinction
exclusion, restriction or preference based on race, colour, descent, or
nati onal or ethnic origin which has the purpose or effect of nullifying
or inmpairing the recognition, enjoynent or exercise, on an equa
footing, of human rights and fundanmental freedonms in the political
econom c, social, cultural or any other field of public life.”

12. The general definition of discrimnation found in article 1

paragraph 1, is, however, qualified by article 1, paragraph 2, which states:
“Thi s Convention shall not apply to distinctions, exclusions,
restrictions or preferences made by a State Party to this Convention

between citizens and non-citizens.”
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13. Furthernore, the Convention does not affect how States bestow
citizenship. Article 1, paragraph 2, is further defined in article 1,
par agraph 3, which states:
“Nothing in this Convention may be interpreted as affecting in any
way the | egal provisions of States Parties concerning nationality,
citizenship or naturalization, provided that such provisions do not
di scrim nate agai nst any particular nationality.”
14. The Convention does not, however, pre-enpt the rights of non-citizens
enunerated in other international instruments. |In its genera
recommendation Xl (42) on non-citizens, CERD stated that article 1
par agr aph 2
“must not be interpreted to detract in any way fromthe rights and
freedons recogni zed and enunci ated in other instrunents, especially the
Uni versal Declaration of Human Ri ghts, the International Covenant on
Econom ¢, Social and Cultural Rights and the International Covenant on
Cvil and Political Rights.”
15. In its concluding observations and conments on several States parties
reports CERD has reflected its continuing concern about various formnms of
di scrimnation agai nst non-citizens. Those country concl usions and
recommendati ons are di scussed below in section IV.A 2.

I11. OIFHER RELEVANT HUMAN RI GHTS STANDARDS RELATI NG
TO NON- CI TI ZENS

A. Charter of the United Nations

16. The rights of non-citizens are protected in a nunber of internationa

i nstruments that enbody the principles of equality and non-di scrim nation
The Charter, for exanple, contains a non-discrimnation clause in

Article 1 (3), which states that one purpose of the United Nations is to
pronot e and encourage “respect for human rights and for fundanental freedons
for all wi thout distinction as to race, sex, |anguage, or religion.”

B. Universal Declaration of Human Ri ghts

17. The Uni versal Declaration of Human Rights states in article 2,

par agraph 1, that:
“[e]veryone is entitled to all the rights and freedons set forth in this
Decl arati on, wi thout distinction of any kind, such as race, colour, sex,
| anguage, religion, political or other opinion, national or socia

origin, property, birth or other status.”
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18. In addition, it should be noted that this provision applies to
“everyone” and thus protects all persons, including non-citizens, fromracia
di scrimnation and other forns of discrimnation. The use of the words
“such as” indicate that this is not an exhaustive list, and makes clear that
the operative phrase is: “w thout distinction of any kind” (enphasis added).
As Professor Richard Lillich has noted, although this list omts nationality,
“this omission is not fatal ... because the list clearly is intended to be
illustrative and not conprehensive.” 2 Professor Lillich also noted that
“nationality would appear to fall into the category of 'distinction of any
kind .” 3

19. The Uni versal Declaration of Human Rights also provides in article 15
that “[e]veryone has the right to a nationality” and that “[n]o one shall be
arbitrarily deprived of his nationality, nor denied the right to change his
nationality.”

C. I nternati onal Covenant on Civil and Political Rights

20. The provisions enunerated in the International Covenant on Civil and
Political Rights (ICCPR) apply generally to non-citizens. Article 2,
par agraph 1, of the Covenant states:
“Each State Party to the present Covenant undertakes to respect and to
ensure to all individuals within its territory and subject to its
jurisdiction the rights recognized in the present Covenant, w thout
distinction of any kind, such as race, colour, sex, |anguage, religion
political or other opinion, national or social origin, property, birth
or other status” (enphasis added).
21. The rights of aliens are also set forth in general comment 15 adopted by
the Human Rights Conmittee in 1986 as an authoritative interpretation of the
rel evant provisions of the Covenant. The Conmittee reiterated that “the
general rule is that each one of the rights of the Covenant nust be guarant eed
wi t hout discrimnation between citizens and aliens.” Non-citizens “receive
the benefit of the general requirenment of non-discrimnation in respect of the
rights guaranteed in the Covenant, as provided for in article 2 thereof.” The
Conmittee, however, noted a few exceptions: the political rights recognized
in article 25 are expressly applicable only to citizens, while article 13
applies only to aliens, who are subject to expulsion. A nore detailed

di scussion of general comment 15 is given in section |V.A 1 bel ow
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22. Article 25 of the I CCPR states:

“Every citizen shall have the right and opportunity, w thout any
of the distinctions nentioned in article 2 and wi thout unreasonabl e
restrictions:

“(a) To take part in the conduct of public affairs, directly or
through freely chosen representatives;

(b) To vote and to be el ected at genuine periodic el ections
whi ch shall be by universal and equal suffrage and shall be held by
secret ballot, guaranteeing the free expression of the will of the
el ectors;

(c) To have access, on general terms of equality, to public
service in his country.”

While article 13 states:

“An alien lawfully in the territory of a State Party to the
present Covenant nay be expelled therefromonly in pursuance of a
deci sion reached in accordance with | aw and shall, except where
conpel l'i ng reasons of national security otherwi se require, be allowed to
submt the reasons agai nst his expulsion and to have his case revi ewed
by, and be represented for the purpose before, the conpetent authority
or person or persons especially designated by the conpetent authority.”

D. | nt ernati onal Covenant on Econom c, Social and Cultural Rights

23. The I nternational Covenant on Econom c, Social and Cultura

Ri ghts (1 CESCR) “ establishes rights that apply to everyone, regardless of
citizenship. ® Article 6 grants everyone the right to work. Article 7 grants
everyone just and favourable working conditions. Article 8 ensures everyone
the right to establish trade unions. Article 9 guarantees the right to socia
security for everyone. Article 11 ensures the right of everyone to an
adequate standard of living including adequate food, clothing and housing, and
to the continuous inprovenent of living conditions. Article 12 grants the
“right of everyone to the enjoynent of the highest attainable standard of
physi cal and nental health”. Article 13 requires States Parties to recognize
the right of everyone to education, and article 15 grants everyone the right
to take part in cultural life.

24. The 1 CESCR al so can be construed to forbid discrimnation on the basis

of nationality. Article 2, paragraph 2, states:
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“The States Parties to the present Covenant undertake to guarantee that
the rights enunciated in the present Covenant will be exercised w thout
di scrimnation of any kind as to race, colour, sex, |anguage, religion
political or other opinion, national or social origin, property, birth
or other status.”
Article 2, paragraph 3, however, creates a specific exception to this rule
only for devel oping countries: “Developing countries, with due regard to
human rights and their national econony, may determ ne to what extent they
woul d guarantee the econonmic rights recogni zed in the present Covenant to
non-nationals.” That provision does not apparently permt discrimnation
bet ween nationals of different countries, only between nationals of the State
party and non-nationals.

E. Declaration on the Human Ri ghts of Individuals Wio are not
Nationals of the Country in which They Live

25. On 13 Decenber 1985 the General Assenbly adopted, by consensus,
resol uti on 40/ 144 containing the Declaration on the Human Ri ghts of

I ndi vi dual s Who are not Nationals of the Country in which They Live. The
Decl arati on was the result of a Sub-Comm ssion study, conpleted in 1976, on
the rights of non-citizens ® and covers all individuals who are not nationals
of the State in which they are present. The Declaration provides for the
respect of fundamental human rights of aliens, including the right to life;
the right to privacy; equality before the courts and tribunals; freedom of
opi nion and religion; and retention of |anguage, culture, and tradition

(art. 5). In addition, the Declaration prohibits individual or collective
expul sion on discrimnatory grounds (art. 7) and provides for trade union
rights, the right to safe and heal thy working conditions and the right to
medi cal care, social security, and education (art. 8) The provisions of the
Decl aration are reflected in the Human Rights Committee’s general conmment 15
(see sect. IV.A 1 bel ow).

26. I ndi vi dual s who are not nationals of the country in which they live can
generally be divided into several categories: migrant workers, refugees,
docunent ed and undocunented aliens, and individuals who have |ost their
nationality. All individuals in all categories are protected under the

Decl aration. 7 Article 1 defines the term*“alien” as “any individual who is

not a national of the State in which he or she is present” (enphasis added).
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Article 5, paragraph 1, grants “aliens” specific rights, w thout specifying
any particul ar subgroup of aliens. Articles 9 and 10 refer to “no alien” and
“any alien”, respectively.
27. It should be noted that article 5 (1) (e) may allow States to
di stingui sh between classes of aliens by restricting aliens’ freedom of
t hought, opinion, conscience and religion, subject “only to such limtations
as are prescribed by |aw and are necessary to protect public safety, order
health or nmorals or the fundamental rights and freedons of others”. Hence, if
a State were to determ ne that distinguishing between docunented and
undocumented aliens is necessary to protect public safety, such a distinction
woul d not be forbidden by the Decl aration

I'V. DEVELOPMENTS SI NCE THE ADOPTI ON OF THE DECLARATI ON ON THE

HUMAN RI GHTS OF | NDI VI DUALS WHO ARE NOT NATI ONALS OF THE
COUNTRY IN WHI CH THEY LI VE

28. There have been significant devel opnents since the ground-breaki ng study
by the Baroness Elles for the Sub-Comm ssion in 1977 and the resulting
Decl arati on of 1985, including the developing jurisprudence of the Human
Rights Committee and the Committee on the Elimnation of Racia
Discrimnation. 1In addition, the Baroness Elles' did not focus on the precise
probl ems faced by CERD, for example, in the context of the restrictive
| anguage in the International Convention on the Elimnation of Al Forms of
Raci al Discrimnation, such as the difficulties arising fromdistinctions
anong non-citizens.

A. dobal devel opnents since 1985

1. Ceneral comment 15 of the Human Rights Conmmittee

29. After the 1985 Decl aration was adopted, one of the first devel opnents
regarding the rights of non-citizens was the adoption by the Human Ri ghts
Committee at its twenty-seventh session in 1986 of general comment 15 on the
position of aliens under the ICCPR. The Committee determned that it would be
hel pful to state the position of aliens under the Covenant because it found

that States Parties had “often failed to take into account that each State

Party must ensure the rights in the Covenant to "all individuals withinits
territory and subject to its jurisdiction'” (para. 1).
30. As noted above, general comment 15 states that “in general, the rights

set forth in the Covenant apply to everyone, irrespective of reciprocity, and

irrespective of his or her nationality or statel essness” (para. 1).
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Paragraph 2 clarifies the general rule that “each one of the rights of the

Covenant nust be guaranteed without discrimnation between citizens and

aliens”, the only exceptions being those expressly articulated in article 25

(right to participate in government), which applies only to citizens, and

article 13 (expul sion), which applies only to aliens.

31. The Committee noted that “[a] few constitutions provide for equality of

aliens with citizens”; however, general coment 15 reflects the Comrittee’s

concern that “[i]n certain cases ... there has clearly been a failure to

i mpl ement Covenant rights wi thout discrimnation in respect of aliens”

(para. 3).

32. The Committee stressed that “[t]he Covenant gives aliens all the

protection regarding rights guaranteed therein, and its requirenents should be

observed by States Parties in their legislation and in practice as

appropriate”. Furthernore, the Committee placed on States the responsibility

to “ensure that the provisions of the Covenant and the rights under it are

made known to aliens within their jurisdiction” (para. 4).

33. In paragraph 7, the Commttee expressly reiterated the fundanenta

rights of aliens protected by the Covenant and that “[t]here shall be no

di scrimnation between aliens and citizens in the application of [those]

rights”. The full text of the paragraph states:
“Aliens thus have an inherent right to life, protected by |aw, and may
not be arbitrarily deprived of life. They nmust not be subjected to
torture or to cruel, inhuman or degrading treatment or punishnment; nor
may they be held in slavery or servitude. Aliens have the full right to
liberty and security of the person. |If lawfully deprived of their
liberty, they shall be treated with humanity and with respect for the
i nherent dignity of their person. Aliens may not be inprisoned for
failure to fulfil a contractual obligation. They have the right to
liberty of nmovenent and free choice of residence; they shall be free to
| eave the country. Aliens shall be equal before the courts and
tribunals, and shall be entitled to a fair and public hearing by a
conpet ent, independent and inpartial tribunal established by law in the
determ nation of any crimnal charge or of rights and obligations in a
suit at law. Aliens shall not be subjected to retrospective pena

| egislation, and are entitled to recognition before the law. They may
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not be subjected to arbitrary or unlawful interference with their
privacy, fam |y, hone or correspondence. They have the right to freedom
of thought, conscience and religion, and the right to hold opinions and
to express them Aliens receive the benefit of the right of peacefu
assenbly and of freedom of association. They may marry when at
marri ageabl e age. Their children are entitled to those nmeasures of
protection required by their status as mnors. |In those cases where
aliens constitute a mnority within the meaning of article 27, they
shall not be denied the right, in community with other menbers of their
group, to enjoy their own culture, to profess and practise their own
religion and to use their own | anguage. Aliens are entitled to equa
protection by the law. There shall be no discrimnation between aliens
and citizens in the application of these rights. These rights of aliens
may be qualified only by such limtations as may be lawfully inmposed
under the Covenant.”
34. CGeneral comrent 15 clarifies an alien’s right to freedom of novenent
within a territory, and the right to | eave that territory “may only be
restricted in accordance with article 12, paragraph 3” of the Covenant
(para. 8). 8
35. General comment 15 al so addresses the expul sion of aliens: According to
paragraph 9, “[a]n alien who is expelled nmust be allowed to | eave for any
country that agrees to take hinf. Paragraph 10, while noting that the
Covenant regul ates only the procedure and not the substantive grounds for
expul sion, stresses the right of appeal and review. “[a]n alien must be given
full facilities for pursuing his renmedy against expul sion so that this right
will in all the circunstances of his case be an effective one”. The right to
appeal may only be abrogated when “'compel ling reasons of national security’
SO require”.

2. Concluding observations and comments of the Committee
on the Elimnation of Racial Discrinmnation

36. CERD has made concl udi ng observations and coments on the rights of
non-citizens with regard to seven countries, reflecting its nmandate under the
Convention to address discrimnation against non-citizens.

37. For exanple, in exam ning the report of Croatia (CERD/ C/249) at its

forty-second session in 1993, CERD “noted with concern the general |ack of
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clarity in a nunmber of basic |egal provisions guaranteeing non-discrimnation
in the enjoyment of human rights and fundanmental freedons for nenbers of the
mnority comrunities”, noting that “[i]n some cases, guarantees woul d appear
to apply only to citizens of Croatia” (A/48/18, para. 496). The Committee
expressly noted that article 14 of the Croatian Constitution prohibiting
raci al discrimnation and article 35 guaranteeing fundanental freedons
appeared to apply only to Croatian citizens (ibid., para. 481).

38. In exam ning the report of the Republic of Korea (CERD/ C/ 221/ Add. 1) at
its forty-third session in 1993, CERD “sought clarification on matters
relating to naturalization and the rights to inheritance of naturalized
citizens; foreigners’ eligibility to join or create trade unions and enjoy the
benefit of their protection; the |level of wages received by foreign workers;
and foreign workers’ enjoynment of the rights to nedical and other socia
services” (ibid., para. 209). The governnment representative informed CERD
that “naturalized citizens benefited fromthe sanme rights and had the same
obligations as other citizens” and that “foreign workers had the same rights
as workers who were nationals of the country, provided that they were legally
regi stered for work” (ibid., para. 218). 1In its concluding observations on
the report, however, the Committee expressed its concern “at the reported

di scrimnation suffered by spouses and children of foreign workers” (ibid.
para. 229).

39. During its exam nation at the same session of the report of Kuwait
(CERD/ C/ 226/ Add. 5), CERD, recalling that “States Parties were under an
obligation to report fully on | egislative measures relating to foreigners and
their inplementation” (ibid., para. 362), asked for nore precise information
on the current situation of certain categories of persons, and in particular
Bedoons and Pal estinians, who were reported to be in a very vul nerable
position. According to reports from various sources, Bedoons, Pal estinians,
Iragis and citizens of other countries that had not participated in the

coalition against Irag had been di sm ssed from public enpl oynent, excluded

fromthe public school system and subjected to ill-treatnent, detention
expul sion, and torture. In addition, CERD expressed concern that domestic
staff of Asian origin “were subjected to debt bondage, other illega

enpl oynent practices, passport deprivation, illegal confinement, rape and

physi cal assault” (ibid.). The Conmittee recomended that Kuwait should “take
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steps to guarantee the enjoyment by individuals belonging to vul nerabl e groups
of foreigners, including foreign donestic servants, of the rights enshrined in
t he Convention w thout any discrimnation” (ibid., para. 380).

40. In exam ning the report of Nigeria (CERD/ 226/ Add.9), CERD inquired into
the rights and guarantees of non-citizens under the Ni gerian Constitution and
why a distinction was made in national |egislation between citizens of Nigeria
by birth and other Nigerians. CERD enphasized that under article 5 of the
Convention, States “had an obligation to guarantee the civil, political
econom c, social and cultural rights of the whole population and not just of
citizens” (ibid., para. 314). Furthermore, CERD “recomended that nationa

| egi sl ati on be brought into full conpliance with the provisions of the
Convention, in particular regarding ... the effective enjoynent of the rights
set forth in article 57 (ibid., para. 327).

41. CERD exam ned a subsequent report of Nigeria (CERD C/ 263/ Add. 3 and
CERD/ C/ 283) at its forty-seventh session in 1995. 1In connection with

article 1 of the Convention, CERD “noted that section 39 (1) of the 1979

Ni gerian Constitution provided for the protection of citizens against

di scrimnation, but did not cover non-citizens or provide protection against
di scrimnatory actions or practices outside the governnmental sector” (A/50/18,
para. 602).

42. At its forty-second session in 1993, CERD al so exam ned the report of
Qatar (CERD/ C/ 207/ Add.1). Wth respect to article 2 of the Convention, CERD

i nqui red whether article 9 of the Constitution of Qatar, which guaranteed
equality of all individuals in regard to their rights and obligations, also
applied to non-citizens and whether non-Arabs were able to acquire Qatar
nationality, whether foreign workers were discrimnated agai nst, and whet her
the Governnent intended to adopt |egislation prohibiting discrimnation

agai nst foreign workers. Wth respect to article 5 of the Convention, CERD
expressed concern about “whether free choice of enploynment was guaranteed to
forei gners, whether foreign workers had access to all professions and trades,
whet her the Government envi saged neasures to elimnate differences between
citizens and foreign workers concerning access to all trades, whether
non-citizens were eligible to receive social security benefits, and whether

freedomto | eave the country and return was guaranteed to non-citizens”
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(A/48/ 14, para. 91). CERD explicitly noted that “legislation restricting
non- Arab | awyers from pl eading a case before the courts was discrimnatory”
(ibid.).
43. CERD exam ned the report of Italy (CERD/ C/237/Add.1) at its forty-sixth
session in 1995. Regarding article 5 of the Convention, CERD expressed
concern that |egislation concerning political asylumfor non-European Union
citizens mght be “nore restrictive in matters relating to the status and
enpl oynent of the people concerned than the ordinary Italian legislation in
those areas” (A/50/18, para. 83). CERD al so expressed concerns “about sone
cases involving the ill-treatnment of foreigners of non-[European] Comrunity
origin by police officers and prison staff” (ibid., para. 101).
44, CERD consi dered the report of the United Arab Emirates
(CERD/ C/ 279/ Add. 1) at its forty-seventh session in 1995 Wth respect to
article 5 of the Convention, CERD “asked to what extent foreign workers ...
were entitled to have their children join them and to have them educated in
their own | anguage, and whether those children were free to practise their
religion” (ibid., para. 550). CERD also inquired into the content of
bi | ateral agreenents between the United Arab Emirates and ot her countries
regarding the status of foreign workers. Menbers of CERD “expressed their
deep concern at information from various sources that foreign workers,
particularly wonen from Asian countries, were subjected to i nhuman treatnent”
(ibid.). CERD also asked whether aliens living in the United Arab Em rates
had the right to assenble freely and practise their culture. CERD recomended
that the United Arab Emirates “show the utnost diligence in preventing acts of
ill-treatnment being commtted agai nst foreign workers, especially foreign
wonen donestic servants, and take all appropriate neasures to ensure that they
are not subjected to any racial discrimnation” (ibid., para. 570).

3. Convention on the Rights of the Child

45, The Convention on the Rights of the Child states that the “recognition
of the inherent dignity and of the equal and inalienable rights of all menbers
of the human famly is the foundation of freedom justice and peace in the
world”. In addition, the Convention requires States Parties to:
“respect and ensure the rights set forth in the present Convention to
each child within their jurisdiction w thout discrimnation of any Kkind,

irrespective of the child' s or his or her parent’s or |egal guardian's
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race, colour, sex, language, religion, political or other opinion
national, ethnic or social origin, property, disability, birth or other
status” (art. 2.1).
46. The Convention applies to all children regardl ess of their race or
citizenship status. Because States have an obligation to “each child within
their jurisdiction”, States may not distinguish between children based on
their citizenship or race; all children under the jurisdiction of the State
must be treated equally.

4, I nternati onal Convention on the Protection of Al
M grant Workers and Menbers of Their Families

47. A maj or devel opment with respect to the rights of non-citizens occurred
when the Ceneral Assenbly adopted the International Convention on the
Protection of All Mgrant Wirkers and Menbers of Their Fanmilies by its
resol uti on 45/158 of 18 Decenber 1990. The Convention was the result of a
request by the Econom c and Social Council (ECOSOC) to the Sub-Comm ssion on
Prevention of Discrimnation and Protection of Mnorities to study the

condi tion of migrant workers. ° The Sub-Commission, inits

resolution 6 (XXVI) of 19 Septenmber 1973, appointed Ms. Halima Warzazi as
Speci al Rapporteur to prepare a study on the exploitation of |abour through
illegal mgration. Her study  recommended, inter alia, that the

United Nations should be involved in order to ensure that all humanitarian
aspects of the problemof the exploitation of mgrant workers are covered.

48. The M grant Wbrkers Convention covers all mgrant workers and their
famlies and provides for: non-discrimnation with respect to rights of

m grant workers (art. 7), the assurance of fundamental human rights

(arts. 8-24), equality of treatment between nationals and mgrant workers in
regard to work conditions and pay (art. 25), the right to participate in trade
unions (art. 26), equal access to social security (art. 27), right to
energency nedical care (art. 28) and equality of access to public education
(art. 30). In addition, States parties nust ensure respect for workers
cultural identity (art. 31) and inform m grant workers of their rights under
t he Convention (art. 33).

49. The pace of ratification of the Mgrant Wrkers Convention has not been
particularly rapid. As of 5 May 1999, the Convention had been ratified or
acceded to by 11 States - Azerbaijan, Bosnia and Herzegovi na, Cape Verde,

Col ombi a, Egypt, Mexico, Mrocco, the Philippines, Seychelles, Sri Lanka and
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Uganda - and signed by Bangl adesh, Chile, and Turkey (20 States parties are
required for the Convention to come into force). |In order to encourage
ratification of the Convention, the Secretary-General, the Conm ssion on Human
Ri ghts and the Sub- Comm ssion have called upon all States to consider signing
and ratifying or acceding to the Convention as a matter of priority. Because
m grant workers are non-citizens, and therefore are included in any
instruments regarding the rights of non-citizens, they are included in the
anal ysis of this working paper. For a nore thorough discussion of the

speci fic problens facing mgrant workers and the ways of overcom ng

i npedi ments to ratification of the Mgrant Wrkers Convention, see the
addendum to this document.

5. Convention on the Elimnation of All Forns of Discrimnation
agai nst Wonen

50. The Convention on the Elimnation of All Fornms of Discrimnation against

Wonen establishes the rights of wonen with regard to nationality. These

rights become particularly inportant when a woman marries a national of a

country other than her own. |In order to protect wonen’s nationality,

article 9 of the Convention provides:
“1. States Parties shall grant wonmen equal rights with nmen to acquire,
change or retain their nationality. They shall ensure in particular
that neither marriage to an alien nor change of nationality by the
husband during marri age shall automatically change the nationality of
the wife, render her stateless or force upon her the nationality of the
husband.
‘2. States Parties shall grant wonmen equal rights with nen with
respect to the nationality of their children.”

51. The Wonen' s Convention focuses on preventing the | oss of wonmen’s

nationality because, as the Committee on the Elimnation of Discrimnation

agai nst Wnen (CEDAW noted in its general reconmmendation 21 on equality in

marriage and famly relations, adopted at its thirteenth session in 1992,

“Nationality is critical to full participation in society. 1In

general, States confer nationality on those who are born in that
country. Nationality can also be acquired by reason of settlenment or
granted for humanitarian reasons such as statel essness. Wthout status
as nationals or citizens, wonen are deprived of the right to vote or to

stand for public office and may be denied access to public benefits and
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a choice of residence. Nationality should be capable of change by an
adult woman and should not be arbitrarily renoved because of marriage or
di ssolution of marriage or because her husband or father changes his
nationality.”

6. I nternati onal Law Comm SSi on

52. The International Law Comm ssion has sought to devel op an instrunent
regardi ng the inpact of State succession on the nationality of natural and

| egal persons since 1993. At its forty-ninth session held in Geneva from

12 May to 18 July 1997, the Comm ssion provisionally adopted the text of draft
articles on Nationality of natural persons in relation to the succession of
States (A/52/10, chap. IV.C). Part | of the draft articles applies to al
cases of State succession and conflicts of nationality arising therefrom

Part Il pertains to the inplementation of these provisions in specific

i nstances of State succession.

53. The draft articles on Nationality of natural persons in relation to the
succession of States are primarily concerned with the prevention of

statel essness. Article 1 of the draft articles is the foundation for
preventing statel essness. Specifically, article 1 provides that: “[e]very

i ndi vi dual who, on the date of the succession of States, had the nationality
of the predecessor State, irrespective of the node of acquisition of that
nationality, has the right to the nationality of at |east one of the States
concerned, in accordance with the present draft articles”.

54. According to article 4, habitual residents of the successor State are
presuned to acquire nationality of the successor State on the date of
succession. Article 11 places the unity of the famly above the matter of
habi tual residence, stating that States concerned shall take all appropriate
nmeasures to allow famlies to remain together or to be reunited. According to
article 12, all children born after succession have the right to the
nationality of the territory in which they are born. According to article 14,
the nmethod of determ ning nationality shall be non-discrimnatory. Article 15
foll ows the non-discrimnation clause by prohibiting arbitrary decisions
concerning nationality issues, stating that persons concerned shall not be
arbitrarily deprived of the nationality of the predecessor State, or

arbitrarily denied the right to acquire the nationality of the successor State
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or any right of option, to which they are entitled in relation to the
successi on of States. Further procedural requirements are set forth in
article 16, which states that:
“[a]l pplications relating to the acquisition, retention or renunciation
of nationality or to the exercise of the right of option in relation to
t he succession of States shall be processed w thout undue del ay and
rel evant decisions shall be issued in witing and shall be open to
effective adm nistrative or judicial review?”
55. The draft articles clearly, conprehensively and procedurally prevent
st at el essness upon succession of a State. States are not required, however,
to grant nationality to individuals having no effective link with the State
unl ess this would result in treating those persons as if they were statel ess.
7. International Crimnal Court
56. On 17 July 1998, the United Nations Diplomatic Conference of

Pl eni potentiaries on the Establishnent of an International Crimnal Court
adopted the Ronme Statute of the International Crimnal Court (A/ CONF.183/9).
Article 5 enunerates four crines that fall within the jurisdiction of the
Court: the crime of genocide, crinmes against humanity, war crimes, and the
crime of aggression. Article 6 defines genocide as “acts conmmitted with
intent to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such” (the | anguage used by the Statute to define
“genocide” is taken directly fromthe 1948 Convention on the Prevention and
Puni shment of the Crine of Genocide). Therefore, acts intended to destroy a
national, ethnical, racial or religious mnority are crimes within the
jurisdiction of the Court. In addition, under article 7 (h), “[p]ersecution
agai nst any identifiable group or collectivity on political, racial, national
ethnic, cultural, religious, gender ... or other grounds that are universally
recogni zed as inperm ssible under international |law is also considered a
crime against humanity. Because non-citizens are ordinarily of a different
nati onal group, the International Crimnal Court will apparently protect
non-citizens from serious abuses commtted with intent to cause annihilation
of the group, as well as persecution

57. As of 5 May 1999, two States — Senegal and Trinidad and Tobago - had

ratified the Rome Statute.
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B. Reqional devel opnents since 1985

58. In addition to the devel opnents at the global |evel since
the 1985 Decl aration there have been very significant regi onal devel opnents
concerning the rights of non-citizens, particularly in Europe.

1. Eur opean Convention on Human Rights and its jurisprudence

59. “The provisions of the European Convention on Human Ri ghts (European
Convention) are in principle applicable wi thout any distinction to citizens
within any given State, citizens of other nenber States, aliens or stateless
persons.” 2 The European Convention does not, however, cover certain rights
pertaining to non-citizens. For exanple, there is no right to be admtted to
a country and no protection fromdeportation or other renoval.
60. The European Convention in article 14 forbids discrimnation, stating
t hat :
“[t]he enjoynent of the rights and freedons set forth in this Convention
shall be secured wi thout discrimnation on any ground such as sex, race,
col our, language, religion, political or other opinion, national or
social origin, association with a national mnority, property, birth or
ot her status.”
61. The Sem nar on Exclusion, Equality Before the Law and Non-Di scrim nation
organi zed by the Council of Europe in 1994 noted that
“Article 14 [of the European Convention on Human Ri ghts] does not forbid
every difference in treatnment. Equality does not necessarily nean
identical treatnent in every instance. A differentiation does not
constitute discrimnation if the aimis to achieve a purpose which is
legitimate and if the criteria used are reasonabl e and objective ..
Only differentiation which is not factually justified is inadm ssible.
According to the European Court's established case-law a distinction is
discrimnatory ... if it does not pursue a 'legitimate aim or if there
is not a 'reasonable relationship of proportionality between the neans
enpl oyed and the ai msought to be realized .”
62. In addition, article 16 of the European Convention states that nothing
in article 14, anong others, “shall be regarded as preventing the High
Contracting Parties frominposing restrictions on the political activities of

aliens”. 15
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63. In 1997 the European Court of Human Rights in Bouchelkia v. France
dealt with the rights of non-citizens, particularly in the context of
deportation. ! M. Bouchelkia was born in Algeria in 1970 and emigrated to
France with his nother at age two. [In 1990, M. Bouchel ki a was ordered
deported because of a crimnal conviction for rape in 1987. M. Bouchel ki a
applied to the European Court of Human Rights to find a violation of article 8
of the European Convention, which states that “(1) [e]veryone has the right to
respect for his private and famly life ... [and] (2) [t]here shall be no
interference by a public authority with the exercise of this right except such
as is in accordance with the law and is necessary in a denocratic society in
the interests of national security ...~
64. The Court found no such violation. The Court concluded that the
interference in M. Bouchelkia s famly life “had aims which were entirely
conpatible with the Convention, nanely 'the prevention of disorder or
crime'”. ¥ The Court further stated:
“[1]t is for the Contracting States to nmaintain public order in
particul ar by exercising the right as a matter of well-established
i nternational |aw and subject to their treaty obligation, to control the
entry and residence of aliens. For that purpose they are entitled to
order the expul sion of such persons convicted of crimnal offences.” 18

2. Eur opean Charter for Regional or Mnority Languages

65. The European Charter for Regional or Mnority Languages clearly
differentiates between “mnorities” and “non-citizens” in its definition of
“regional or mnority languages”. Article |I of the Charter states that the

term“'regional or mnority |languages' ... does not include ... the |anguages
of migrants.”

66. In 1995, the Council of Europe Press published a booklet entitled
“Tackling raci smand xenophobi a: practical action at the |ocal |evel”, one of
a series of booklets acconpanying the report Conmunity and Ethnic Relations in
Eur ope and contai ning an account of an expert nmeeting held in Berlin in 1993
on practical action at the local |evel to conbat raci smand xenophobi a.
VWereas the European Charter for Regional or Mnority Languages does not apply
to mgrants, according to the booklet, the Council of Europe considers that
“community relations” includes all aspects of the relations between mgrants

or ethnic groups of “immigrant origin” and the host society. Although it is
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uncl ear how far back the Council would trace “imrmgrant origin”, it is

concei vabl e that “community relations” is intended to include both mgrants
and national mnorities.

67. O her rel evant devel opnents include Recommendati on 1134 (1990) on the
rights of mnorities adopted by the Parlianentary Assenbly of the Council of
Eur ope, Recommendation No. R (92) 12 on conmmunity relations, adopted in 1992
by the Cormittee of Mnisters, the reconmendati ons of the Conmittee of Inquiry
i nto Raci sm and Xenophobi a of the European Parlianent (1991), and the

resol ution of 5 October 1995 of the European Council and the representatives
of the Governments of the nenber States on the fight against racism and
racial discrimnation in the fields of enploynent and social affairs, and
the 1990 Copenhagen Document of the Copenhagen Meeting of the Conference on
the Human Di nensi on of the Conference for Security and Cooperation in Europe.

3. Eur opean Convention on Nationality

68. One of the nost significant normsetting devel opments since 1985 was the
Eur opean Convention on Nationality, adopted by the Council of Europe on
6 Novenber 1997. Article 4 of that Convention lists the principles upon which
the rules of nationality of each State party shall be based, stating that:
“(a) everyone has the right to a nationality; (b) statel essness shall be
avoi ded; (c) no one shall be arbitrarily deprived of his or her
nationality; [and] (d) neither marriage nor the dissolution of a
marri age between a national of a State Party and an alien, nor the
change of nationality by one of the spouses during marriage, shal
automatically affect the nationality of the other spouse.”
69. The European Convention on Nationality also establishes the right to
nationality of stateless persons. Article 6 states:
“1. Each State Party shall provide in its internal law for its
nationality to be acquired ex lege by ... (b) foundlings found in its
territory who woul d ot herwi se be stateless.
‘2. Each State Party shall provide in its internal law for its
nationality to be acquired by children born on its territory who do not
acquire at birth another nationality ..
‘4, Each State Party shall facilitate in its internal |aw the
acquisition of its nationality for ... (g) statel ess persons and

recogni zed refugees lawfully and habitually resident on its territory.”
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4. Eur opean Convention on the Participation of Foreigners in Public
Life at Local Level
70. The Convention on the Participation of Foreigners in Public Life at

Local Level, considering that “the residence of foreigners on the nationa
territory is now a permanent feature of European societies”, provides for
freedons of expression, assenmbly and association “on the same terns as to its
own nationals” (chap. A art. 3), allows for “consultative bodies to represent
foreign residents at local level” (chap. B), and grants the “right to vote in
| ocal authority elections” (chap. O

71. As of 5 May 1999, the Convention on the Participation of Foreigners in
Public Life at Local Level had been signed by eight countries (Cyprus,
Denmark, Finland, Italy, the Netherlands, Norway, Sweden and the

Uni ted Ki ngdonm) and had been ratified by four (Italy, the Netherlands, Norway

and Sweden). The Convention entered into force on 5 January 1997.

C. Issues not adegquately covered by the 1985 Decl aration
1. Di stinctions anbng nhon-citizens
72. Increasing distinctions are being made between different categories of

non-citizens. This phenomenon is a particularly prevalent practice of
supernational political or econom ¢ unions, such as the European Union 2 and
the North Anerican Free Trade Agreenent (NAFTA). # As M. Banton, Chairnan of
CERD, stated in his letter to the Sub-Comm ssion, “such devel opnments raise
qguestions fromthe perspective of the International Convention on the
Eli m nation of Al Forms of Racial Discrimnation” (E/ CN. 4/Sub.2/1997/31,
annex, p. 4).

73. In some respects these problens are not new. Baroness Elles noted

in 1977 that violations had continued in many parts of the world, both
extensively and frequently, against the human rights of non-citizens. 22

In Decenber 1997, the United Nations Sem nar on Inmmigration, Racism and
Raci al Di scrimnation concluded that “many countries had experienced an
upsurge in racism racial discrimnation and xenophobi a towards, and viol ence
agai nst, mgrants and inmm grants” (E/ CN. 4/1998/77/Add.1, annex, para. 8).

Bar oness Elles, in her study on the rights of non-citizens, concurred, stating

that “[t]he individual who nost frequently, both in point of time and of
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pl ace, gets singled out for distinction fromhis fellow man is the alien”. 2

Li kewi se, M. Asbjorn Eide, in his study for the Sub-Conm ssion, noted in 1989

t hat :
“[p]roblems related to aliens ... are sonetines cast in terms of race
Here, as in many other contexts, the notion of 'race' is used in a vague
and i mprecise way. Aliens often ... belong to different cultures and
are sonetinmes of a different colour. The greater the apparent
differences to the population in the country of residence, the nore
likely they are to be exposed to xenophobic sentinents and behavi our
from segnments of that population.” 24

74. The Human Rights Committee has noted that “States parties have often

failed to take into account that each State party nust ensure the rights in

the Covenant to 'all individuals within its territory and subject to its
jurisdiction'”. 2 Furthernore, Baroness Elles concluded that:
“[t]he problem of the protection and treatnment of aliens is not
transient, tenporary, or local, but continuing and universal. It is not
an isolated problem in point of time or of place, and therefore a
uni versal approach is needed and an effort to reach universal consensus
on this problem nust be nade.” 2¢
75. The rights of non-citizens enunerated in international instrunents
have been neither adequately nor universally protected and pronoted.
Bar oness El |l es concluded further that “[t]he application of the provisions of
i nternational human rights instrunents to aliens is unclear and uncertain, and
exi sting nmeans of inplenentation inadequate”. 2 For this reason, CERD should
consi der expressly articulating the rights of individuals who are not citizens
of the country in which they live and making nore explicit the incorporation
of protections for non-citizens.

2. Gypsies/Roma

76. Gypsies (Roma) pose a special problemin areas of race and

non-di scrimnation. Gypsies are not aliens per se, but their citizenship
rights are often not recognized. Further conplicating the issue surrounding
the rights of Gypsies is the concept of Gypsies as a “national mnority” — a
term whi ch does inply citizenship

77. Speci al concerns regardi ng Gypsies have recently begun to be consi dered

seriously by the international community. 1In 1991, the Congress of Local and
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Regi onal Authorities of Europe (CLRAE) of the Council of Europe organized a
hearing entitled “The Gypsy people and Europe: the continuation of the
tradition in a changi ng Europe” as part of the European Gypsy Festival; the
hearing attracted 100 participants. 28
78. Two maj or acconplishnments regardi ng Gypsies took place in 1993. CLRAE
adopted resolution 249 — Gypsies in Europe: the role and responsibility of
| ocal and regional authorities. This resolution provided for the
establishment of the Network of Cities, a small core of cities which is to act
as a “testing ground for good practice and sound exanpl es [regardi ng Gypsies]
to be devel oped through dial ogue and exchange of experience”. #* Also in 1993
two inmportant decisions of relevance to Gypsies were taken at the neeting of
Eur opean heads of State and Government in Vienna: the Council of Europe was
instructed to draw up legal instrunents in support of minorities and to |aunch
an action plan and international canpai gn agai nst racism xenophobia and
intolerance. *® Fromthis statenment, it appears that Gypsies are considered
“mnorities” rather than “non-citizens” or “mgrants”. Substantiating this
claimis the statenent by the Deputy Secretary-General of CLRAE M. Leuprecht,
t hat :
“the Council of Europe was fully aware of the need to avoid any
definition of mnorities that m ght contain further seeds of
di scrimnation and exclusion. Extrenme care would have to be taken to
ensure that the concept of national mnority was not interpreted in such
a way as to exclude Gypsies.” 3
79. By 1994, CLRAE was able to attract approximately 200 people from
sonme 20 European countries to a conference entitled “Towards a tol erant
Europe: the contribution of Gypsies”. The debates at the conference focused
on di al ogue between | ocal authorities and Gypsies and the future for Gypsies
as citizens of a denocratic Europe. Follow ng the conference, CLRAE
concluded, “At a national |evel there can be no meani ngful action w thout
granting citizenship of the country of residence and freedom of novenent [to
Gypsies].” *
80. The 1994 conference resulted in two major proposals: the drafting of a
covenant between Gypsies and the European institutions, and the introduction

of “a policy to stabilize Gypsy popul ati ons by granti ng them per manent
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resi dence rights which would allow themto solve their housing and health
probl ens and satisfy their needs for education and vocational training.” *
81. Per haps the nost significant devel opnent in regard to the situation of
Gypsies in Europe is the devel opment of a plan of work by the Specialist G oup
on Roma/ Gypsies of the Commttee of Mnisters of the Council of Europe. 3 The
group has identified “human rights problens (discrimnation on ethnic grounds,
acts of violence, police behaviour and attitudes, access to rights, |aw
enforcenent, racism racial attacks and incitement to racial hatred) [and]
| egal status (nationality and citizenship, mnority rights)” as anong the
“mai n problens facing Roma/ Gypsies in Europe today”. * In response to these
and ot her problens facing Gypsies, the “Group will consider the possibility of
drawi ng up in due course a conprehensive report on the situation of
Ronma/ Gypsi es in Europe”. 3¢

3. Trafficking in wonen and children
82. The 1985 Decl aration on the Rights of Non-Citizens did not focus on

trafficking in wonmen and children. There had been some devel opnents, however,
prior to 1985: in 1951, the Convention for the Suppression of the Traffic in
Persons and of the Exploitation of the Prostitution of O hers (Trafficking
Convention) entered into force. The Trafficking Convention cited four
i nternational instruments which were already in force at that tinme: (i) the
I nternational Agreenent of 18 May 1904 for the Suppression of the White Sl ave
Traffic, (ii) the International Convention of 4 May 1910 for the Suppression
of the Wiite Slave Traffic; (iii) the International Convention of
30 Septenber 1921 for the Suppression of the Traffic in Wonen and Children
and (iv) the International Convention of 11 October 1933 for the Suppression
of the Traffic in Wnen of Full Age. The purpose of the Trafficking
Convention was to consolidate those four instrunments.
83. Article 17 of the Trafficking Convention states:
“The Parties to the present Convention undertake, in connection with
i mm gration and emigration, to adopt or nmintain such measures as are
required, in ternms of their obligations under the present Convention, to
check the traffic in persons of either sex for the purpose of
prostitution.”
Specifically, article 17 requires States to enact |legislation to protect wonen

and children while travelling, to warn the public of the dangers of
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trafficking, to take neasures to prevent trafficking at ports of entry, and to
make sure that the proper authorities are aware of the arrival of wonmen who
appear to be trafficking victins. Under article 19, countries agree to care
for and repatriate trafficking victins.

84. A trafficking provision was included in the 1979 Convention on the
Eli m nation of Al Forms of Discrimnation agai nst Whnen, which has been
ratified by 72 States. Article 6 reads: “States Parties shall take al
appropriate neasures, including legislation, to suppress all forns of traffic
in wonen and exploitation of prostitution of wonmen.”

85. The 1989 Convention on the Rights of the Child calls for the elimnation
of trafficking in children for any purpose. Article 11 requires States
parties to “take neasures to combat the illicit transfer and non-return of
children abroad”. Article 35 requires States parties to “take all appropriate
national, bilateral and nmultilateral measures to prevent the abduction of, the
sale of or traffic in children for any purpose or in any fornif. Article 36
continues: “States Parties shall protect the child against all other fornms of
exploitation prejudicial to any aspects of the child' s welfare.”

86. In addition to those treaties, there have been a nunber of efforts to

i nprove international mechanisnms to stop trafficking. For exanple, in

Oct ober 1994, the International Organization for Mgration organi zed an

i nternati onal sem nar on international responses to trafficking in mgrants.
87. For the past few years, the International Labour Organization (I1LO has
been actively involved in finding solutions to the problem of trafficking.

In May 1996 the ILO coll aborrated with the Office of the United Nations

H gh Comm ssi oner for Refugees (UNHCR) and the Organization for Security and
Cooperation in Europe (OSCE) to organize a conference in Geneva to exam ne

i ssues of popul ation novenents in the Commonweal th of |ndependent States, and
devoted particular attention to irregular mgration. % In June 1996, in

col | aboration with the European Union, the ILO held a conference in Vienna to
hel p design common instrunments to conbat trafficking in women in Europe. The
I LO al so prepared the Declaration and Agenda for Action adopted by the Wrld
Congress Agai nst Commercial Exploitation held in Stockhol min August 1996.

The Congress included representatives of 122 countries, as well as nunerous
NGCs .
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88. In 1998 the International Programme on the Elim nation of Child Labour
(IPEC) of the ILO conpiled an analysis on child trafficking in eight Asian
countries. Following this initial study, |IPEC has been actively involved in
action against child trafficking both at the national |evel and subregiona
levels. 1In 1998, at the national |evel |PEC established the National Plan of
Action against Trafficking in Children and their Commercial Sexua
Exploitation in Nepal. * At the subregional |evel, |PEC proposed the
Framework for Action, “Trafficking in Children for Labour Exploitation in the
Mekong Sub- Region”, at a consultation held in Bangkok. The Franmework for
Action includes prostitution as a form of |abour exploitation. 3°
89. Trafficking in wonen is a gl obal problem which takes place both between
and within regions. % Wnmen and children become vul nerable to trafficking
because of social and economnic relations of power, including the “econonic
di sparity between the richest States or regions and the poorest”. |In many
countries, large proportions of prostitutes are illegal immgrants — often
trafficked wonen and girls. #
90. Kat hl een Barry has addressed the gl obal proliferation of prostitution
and the increase in trafficking in wonen, and believes that trafficking and
prostitution are perpetuated by international sex industries. 1n 1991 Barry
(in collaboration with Wassyl a Tanzali of UNESCO) devel oped the proposed
Conventi on agai nst Sexual Exploitation:

“The proposed Convention would require States Parties to take al

appropriate nmeasures to provide victins of sexual exploitation

including prostitution and traffic in wonen, with refuge and protection

and to repatriate those who desire to be repatriated. Enployers who

sexual |y exploit wonen in the migrating process will be held crimnally
liable. ” 4
91. Because sexual ly expl oited wonen often | ack proof of their citizenship

or are stateless when they finally escape their exploiters, and because
statel ess persons are often not recognized by the new country in which they
find thensel ves, the proposed convention provides that: “refugee status shal
be granted to all victins of sexual exploitation, whether they have entered
the country legally or illegally.” #® The proposed article 2 specifically

states that trafficking is a formof sexual exploitation.
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92. The Working Group on Contenporary Forns of Slavery of the Sub-Conm ssion
has recogni zed the variety of circunmstances in which trafficking occurs,
adopting at its twenty-second session in 1998 a recomendati on dealing with
“Prevention of the transborder traffic in wonen and girls for sexua
exploitation”. In that reconmendati on, which becanme section Il of

resolution 1998/19, the Sub-Comr ssion explicitly declared that “transborder
trafficking of wonmen and girls for sexual exploitation is a contenporary form
of slavery and constitutes a serious violation of human rights”, citing the
vari ous conventions agai nst slavery and forced | abour as well as many ot her

i nstruments. The Working G oup is holding a Consultation on Trafficking,
Prostitution and the d obal Sex Industry from21 to 23 June 1999, followed by
the twenty-third session of the Working Group which will certainly make
recommendati ons on these issues to the fifty-first session of the

Sub- Commi ssi on.

4. The right to |leave and return

93. Article 13 of the Universal Declaration of Human Rights sets forth the
basic right to freedom of novenent, and does not distinguish between citizens
and not-citizens. Article 13 states that: “[e]veryone has the right to
freedom of novenment and residence within the borders of each State” and that
“[e]veryone has the right to | eave any country, including his ow, and to
return to his country”.
94. Simlar provisions are set forth in the International Covenant on Civi
and Political Rights, although the Covenant appears to draw a distinction
bet ween docunmented and undocunented aliens. Article 12 states:
“ 1. Everyone lawfully within the territory of a State shall, within
that territory, have the right to liberty of novement and freedomto
choose his residence.
‘2. Everyone shall be free to | eave any country, including his own.
‘4, No one shall be arbitrarily deprived of the right to enter his own
country.” (enphasis added.)
95. The Human Rights Conmittee also held that countries may not apply
different inmgration standards based on sex. In Shirin Auneerudy-Cziffra
et al. v. Mauritius, 20 Mauritian wonen contested the inmgration | aw adopted

by the Governnent which provided that if a Mauritian wonman married a man from
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anot her country, the husband nust apply for residence in Mauritius and that
perm ssion may be refused. |[If, however, a Mauritian man married a foreign
wonman, the foreign woman was entitled automatically to residence in Mauritius.
The Conmittee held that Mauritius had viol ated the Covenant by discrimnating
bet ween men and wonen without adequate justification. *

96. Regi onal instrunents contain simlar provisions regarding the freedom of
noverment. The African Charter on Human and Peoples' Rights provides for the
freedom of novement within the borders of a State where an individual lawfully
resides (art. 12 (1)), and the general right to | eave and return

(art. 12 (2)). Non-nationals may only be deported in accordance with | aw
(art. 12 (4)) and mass expul sions of non-citizens are prohibited

(art. 12 (5)).

97. Wil e npost human rights instrunments address freedom of novenent in a
single article or even nore tangentially, two declarati ons address the issue
in a nore conprehensive fashion: the Declaration on the Right to Leave and
the Right to Return, adopted by a colloquiumheld in Uppsala, Sweden in 1972,
and the Strasbourg Declaration on the right to | eave and return adopted by a
meeti ng of experts held in Strasbourg in 1986.

98. More recently, M. Vol odynmyr Boutkevitch prepared a working paper on
the right to freedom of nmovement and related issues in inplenentation of
deci si on 1996/ 109 of the Sub-Comm ssion (E/ CN.4/Sub.2/1997/22).

M. Boutkevitch's working paper discussed the right to freedom of novenent and
rel ated issues in international |egal instrunents, the right to freedom of
novenment at the national level, and the state of freedom of novenent in the

| ast 10 years.

V. DEVELOPI NG FURTHER HUMAN RI GHTS STANDARDS AND

| MPLEMENTATI ON PROCEDURES | N REGARD TO

NON- Cl TI ZENS:  TENTATI VE CONCLUSI ONS AND

RECOMVENDATI ONS
99. Conti nued discrimnatory practices against non-citizens denonstrate the
absence of effective standards regarding the rights of individuals who are not
citizens of the country in which they |ive.
100. States should be encouraged to abide by the Declaration on the Human
Ri ghts of Individuals Who are not Nationals of the Country in which They Live.
101. CERD should consider howto interpret article 1, paragraph 2, of the

I nternati onal Convention on the Elimnation of Al Forns of Discrimnation, so
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as to avoid underm ning the protections for non-citizens under other human
rights treaties and within the Convention itself. CERD should be encouraged
to prepare a general recomrendati on on the rights of non-citizens. One
objective of a further study by the Sub-Comm ssion nmight be to help formul ate
such a general reconmmendation, in cooperation wth CERD

102. CERD is correct in noting that “distinctions are being nade between
different categories of non-citizens” (E/CN. 4/Sub.2/1997/31, annex, p. 4) and
that “these distinctions may anount to total exclusion of persons, depriving
them of the nost fundanental rights and having racist inplications” (ibid.).
Such distinctions raise questions fromthe perspective of the Convention, in
spite of article 2 (1), and this subject deserves further study in light of
recent devel opnents.

103. CERD shoul d consider expressly articulating the rights of individuals
who are not citizens of the country in which they |ive and to make nore
explicit the incorporation of protections for non-citizens.

104. The Human Rights Comm ttee has recognized the full rights of
non-citizens under the Covenant in its general comrent 15 on the position of
al i ens under the Covenant. Because aliens tend to be of a mnority race,

di scrim nation against aliens has sone of the same underlying tendencies as
racism and there is a substantial relationship between discrimnation on the
basis of race and discrimnation against aliens. Therefore, it is desirable
for CERD to coordinate its work with the substance of general comment 15 and
other efforts of the Human Rights Committee to protect the rights of
non-citizens. For exanple, a new general reconmendati on on the rights of
non-citizens should take into account the ternms of the Convention, the
experience of CERD in reviewing States parties' reports and the experience of
the Human Rights Committee, as well as other sources of relevant jurisprudence
such as that of other treaty bodies and the European Court of Human Ri ghts.
Further research needs to be devoted to gathering and anal ysing those
experiences and rel evant jurisprudence.

105. The rights of non-citizens should be explicitly addressed during the
upcom ng Wbrl d Conference agai nst Raci sm and Racial Discrimnation, Xenophobia
and Rel ated I ntol erance.

106. This working paper should be transmitted to CERD in its present formfor

its advice and reactions. It would be particularly useful if CERD could
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i ndicate the extent to which the present working paper fulfils CERD s request
of 1997, and in particular address the foll owi ng questions: (i) Are there
subj ects or areas of inquiry that should be pursued? (ii) Does a further
wor ki ng paper need to be prepared on this topic and if so, on what issues?
(iii) Would it be hel pful for the working paper to include an initial draft of
a further general reconmmendation on the rights of non-citizens, in cooperation
with CERD and for the consideration of CERD? (iv) Does CERD consider that a
full study of this subject would be useful?

107. If CERD determines that a full study would be hel pful, the

Sub- Commi ssi on should transmit this working paper, along with rel evant
comments from CERD, to the Commi ssion, along with a proposal for a full study

to be undert aken.
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