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| nt roduction

1. The Governing Council of the United Nations Conpensation Comm Ssion
(the “Comm ssion”) appointed the present Panel of Comm ssioners (the
“Panel ), conposed of Messrs. Werner Melis (Chairman), David Mace and
Sonmpong Sucharitkul, at its twenty-second session in October 1996 to review
construction and engineering clainms filed with the Comm ssion on behal f of
corporations and other legal entities in accordance with the rel evant
Security Council resolutions, the Provisional Rules for Clainms Procedure
(S/AC. 26/ 1992/ 10) (the “Rul es”) and ot her Governing Council decisions. This
report contains the recommendations to the Governing Council by the Panel
pursuant to article 38 (e) of the Rules, concerning eight clainms included
in the sixth instalnment. Each of the clainmnts seeks compensation for

| oss, damage or injury allegedly arising out of Irag’s 2 August 1990

i nvasi on and subsequent occupation of Kuwait.

2. The clainms subnmitted to the Panel in this instal nent and addressed in
this report were selected by the secretariat of the Conmm ssion from anong
the construction and engi neering clains (the “E3 Clainms”) on the basis of
criteria established under the Rules. These include the date of filing
with the Comm ssion and conpliance by claimnts with the requirenents
established for clains subnmtted by corporations and other legal entities
“category ‘E clains”).

. PROCEDURAL HI STORY

A.  The nature and purpose of the proceedings

3. The status and functions of a Panel of Comm ssioners operating within
the framework of the Commi ssion are set forth in the report of the
Secretary-Ceneral pursuant to paragraph 19 of Security Council resolution
687 (1991) dated 2 May 1991 (S/22559). Pursuant to that report, the

Commi ssion is a fact-finding body that exam nes clainms, verifies their
validity, evaluates |osses, recomrends conmpensati on, and makes paynent of
awar ds.

4, Wthin the Conm ssion, the Panel has been entrusted with three tasks
inits proceedings. First, the Panel determ nes whether the various types
of | osses alleged by the claimants are within the jurisdiction of the

Conmi ssion. Second, the Panel verifies whether the alleged |osses are in
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principle conpensable and had in fact

Third,
in the anpunts cl ai ned.

t he Pane

been incurred by a given claimnt.

determ nes whet her these conpensabl e | osses were incurred

B. The procedural history of the clains in the sixth instal nent
5. On 3 August 1998, the Panel issued a procedural order relating to the
clainms. None of the clainms presented conmpl ex issues, vol um nous

docunent ati on or
classify any of the clains as unusua
of article 38 (d) of the Rules. The
review of the claims within 180 days
38 (c) of the Rules.

6. The Pane
of the claims.

performed a thorough
The Pane
response to requests for

consi der ed
i nformati on
Irag’s responses to the factual and

report of the Executive Secretary whi

accordance with article 16 of the Ru

7. Af ter
Pane

a review of the rel evant
made initial deterninations as
el enents of each claim Pursuant to

retained as its expert consultants a

and Persian Gulf experience to assist the Pane
| osses incurred in |arge construction projects.

extraordinary | osses that would require the Pane

to
ly large or
thus decided to conplete its
of 3 August

conpl ex within the nmeaning
Pane
1998, pursuant to article

and detailed factual and |egal review
the evidence subnmitted by claimants in
and docunments. It also considered
egal

ch was issued on 8 Cctober

i ssues raised in the twenty-first
1997 in
es.

t he
to the compensability of the |oss

i nformati on and docunent ati on
article 36 of the Rules, the Pane

| oss adjusting firmwi th internationa
in the quantification of

The Panel then directed

the Panel’s expert consultants to prepare conprehensive reports on each of

the clainms, stating their

opi nions on the appropriate valuation of each of

t he conpensabl e | osses and setting forth the evidence supporting those

The Pane
consul tants.

opi ni ons.

8. In drafting this report,
citations to restricted or

available to it for the conpletion of

t he Pane
non- publ i ¢ docunents that were produced or

reviewed those reports with the Panel’s expert

has not included specific
made

its work.
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C. The clains

9. This report contains the Panel’s findings with respect to the
foll ow ng clains:

(a) Voest - Al pi ne Aktiengesellschaft, a corporation organi zed under
the laws of the Republic of Austria, which seeks compensation in the tota
amount of 255,203.24 Austrian schillings, or US$23,205 at the applicable
rate of exchange, for |osses allegedly caused by Iraq s invasion and
occupation of Kuwait;

(b) Dredging International N. V., a corporation organi zed under the
| aws of the Kingdom of Bel gium which seeks conpensation in the tota
amount of 27,673,214 Bel gi an francs, or US$861, 960 at the applicable rate
of exchange, for | osses allegedly caused by Iraq s invasion and occupation
of Kuwait;

(c) Chenokonpl ex Contracting & Tradi ng Conpany, a corporation
organi zed under the [aws of the Republic of Hungary, which seeks
conpensation in the total anpunt of US$22,012 for |osses allegedly caused
by Iraqg’ s invasion and occupation of Kuwait;

(d) Butec S.A L., a corporation organized under the |aws of the
Lebanese Republic, which seeks conpensation in the total amount of
US$8, 297, 782 and 11,375 lraqgi dinars (ID), for the total of US$8, 334,278 at
the applicable rate of exchange, for |osses allegedly caused by Iraq’'s
i nvasi on and occupation of Kuwait;

(e) G P. “Beton” A.D. - Construction Conpany, a corporation
organi zed under the |laws of the fornmer Yugoslav Republic of Macedoni a,
whi ch seeks conpensation in the total ampunt of US$3, 397,584 for |osses
al l egedly caused by Iraqg’s invasion and occupation of Kuwait;

(f) Budi mex Engi neering and Construction Sp. Z.0.0., a corporation
organi zed under the |aws of the Republic of Poland, which seeks
conpensation in the total anpbunt of US$6, 018,845 for |osses allegedly
caused by Iraq s invasion and occupati on of Kuwait;

(9) Bi nec I ndustri AB, a corporation organi zed under the |aws of
t he Ki ngdom of Sweden, which seeks conpensation in the total amount of
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2,143,874 Swedi sh kronor, or US$372,395 at the applicable rate of exchange,
for | osses allegedly caused by Iraqg’s invasion and occupation of Kuwait;
and

(h) Contracts Adm nistration Limted, a corporation organi zed under
the laws of the United Kingdom of Great Britain and Northern Ireland, which
seeks conpensation in the total amount of US$588, 622 for |osses allegedly
caused by Iraq s invasion and occupati on of Kuwait.

1. LEGAL FRAMEWORK

A. Applicable | aw

10. As set forth in paragraphs 16-18 and 23 of the “Report and
Recomendat i ons Made by the Panel of Conm ssioners Concerning the First
Instal nent of ‘E3’ Clains” (S/AC 26/1988/13)(the “First ‘E3" Report”), the
Panel determ ned that paragraph 16 of Security Council resolution 687
(1991) reaffirmed the liability of Iraq and defined the jurisdiction of the
Commi ssion. The Panel applied Security Council resolution 687 (1991),

ot her relevant Security Council resolutions, decisions of the Governing
Counci |, and, where necessary, other relevant rules of international |aw

B. The "arising prior to” clause

11. The Panel adopted the followi ng interpretation of the “arising prior
to” clause in paragraph 16 of Security Council resolution 687 (1991) with
respect to contracts to which Irag was a party:

(a) the phrase “wi thout prejudice to the debts and obligations of
Iraq arising prior to 2 August 1990, which will be addressed through nornma
mechani sms” was intended to have an exclusionary effect on the Comm ssion’s
jurisdiction, i.e., that such debts and obligations could not be brought
bef ore the Conmi ssion

(b) the period described by “arising prior to 2 August 1990" shoul d
be interpreted with due consideration to the purpose of the phrase, which
was to exclude Iraq’s existing bad debts fromthe Comm ssion’s
jurisdiction;
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(c) the terms “debts” and “obligations” should be given the
customary and usual neanings applied to themin ordinary discourse; and

(d) the use of a three nonth payment delay period to define the
jurisdictional period is reasonable and consistent both with the econom c
reality in Irag prior to the invasion and with ordinary comercia
practices.

12. The Panel finds that a claimrelating to a “debt or obligation
arising prior to 2 August 1990” neans a debt for paynment that is based on

wor k performed or services rendered prior to 2 May 1990.

C. Application of the “direct | o0ss” requirenent

13. The Governing Council’s decision 7 (S/AC. 26/1991/7/ Rev.1), decision 9
(S/ AC. 26/ 1992/ 9) and decision 15 (S/ AC. 26/ 1992/ 15) provi de specific
instructions to the Panel regarding the interpretation of the “direct |oss”
requi renment. Applying these decisions, the Panel exam ned the | oss types
presented in the clains to determ ne whether, with respect to each | oss

el ement, the requisite causal link - a “direct |oss” - was present.

14. The Panel nade the follow ng findings regardi ng the neaning of
“direct |oss”:

(a) with respect to physical assets in Ilraq and in Kuwait on 2
August 1990, a claimant can prove a direct |oss by denonstrating that the
breakdown in civil order in Irag or Kuwait, which resulted fromlraq s
i nvasi on and occupation of Kuwait, caused the claimnt to evacuate its
enpl oyees and that the evacuation resulted in the abandonnment of the
cl ai mant’ s physi cal assets;

(b) with respect to |l osses relating to contracts to which Iraq was
a party, lraqg may not rely on force majeure or simlar legal principles as

a defense to its obligations under the contract;

(c) with respect to |losses relating to contracts to which Iraq was
not a party, a claimant may prove a direct loss if it can establish that
Irag’s invasion and occupation of Kuwait or the breakdown in civil order in
Irag or Kuwait follow ng the invasion caused the claimnt to evacuate the
personnel needed to performthe contract;
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(d) costs incurred in taking reasonable steps to nitigate the
| osses incurred by the claimant are direct |osses, bearing in mnd that the
clai mant was under a duty to mitigate any | osses that could reasonably be
avoi ded after the evacuation of its personnel fromlraq; and

(e) the | oss of use of funds on deposit in Iraqgi banks is not a
direct loss unless the claimant can denonstrate that Irag was under a
contractual or other specific duty to exchange those funds for convertible
currencies and to authorize the transfer of the converted funds out of Iraq
and that this exchange and transfer was prevented by Iraqg' s invasion and
occupation of Kuwait.

D. Liability of lraq

15. “Iraq” as used in decision 9 neans the CGovernnent of Iraqg, its
political subdivisions, or any agency, mnistry, instrunentality or entity
(notably public sector enterprises) controlled by the Governnment of Iraq.
At the tinme of Iraq’ s invasion and occupation of Kuwait, the Governnent of
Irag regul ated all aspects of economic |life other than sone periphera
agriculture, services and trade. (See Iragq Country Profile 1990-91, The

Economi st Intelligence Unit, London, 1990, p. 10.)

E. Date of |oss

16. The Panel nust determne “the date the | oss occurred” within the
meani ng of Governing Council decision 16 (S/AC. 26/1992/16) for the purpose
of recommendi ng conpensation for interest and for the purpose of

determi ning the appropriate exchange rate to be applied to | osses stated in
currencies other than in United States doll ars.

17. Wth respect to the seven clainms that are the subject of this report,
the Panel finds that the | osses occurred during the period of Iraq’' s
occupation of Kuwait, from 2 August 1990 to 2 March 1991. It is

i mpractical for the Panel to determine with precision the date of each

i ndi vidual |oss that underlies the claimat issue. Accordingly, the Pane
uses 2 August 1990 as the date of |oss, unless otherw se established, for
the clains included in this report.
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F. | nt er est

18. On the issue of the appropriate interest rate to be applied, the

rel evant Governing Council decision is decision 16. According to that
decision, “[i]nterest will be awarded fromthe date the | oss occurred unti
the date of paynent, at a rate sufficient to conpensate successfu

claimants for the |l oss of use of the principal amunt of the award.” In
deci sion 16 the Governing Council further specified that “[i]nterest wll
be paid after the principal anmount of awards,” while postponing decision on
the nmethods of cal cul ation and paynment of interest.

19. The Panel finds that interest shall run fromthe date of |oss, or
unl ess ot herw se established, from 2 August 1990.

G Currency exchange rate

20. VWhile many of the costs incurred by the claimants were denom nated in
currencies other than United States dollars, the Conmmi ssion issues its
awards in that currency. Therefore the Panel is required to determ ne the
appropriate rate of exchange to apply to | osses expressed in other
currenci es.

21. The Panel finds that the exchange rate set forth in the contract is
the appropriate rate for | osses under the relevant contracts because this
was specifically bargained for and agreed to by the parties.

22. For non-contractual |osses, the Panel finds the appropriate exchange
rate to be the prevailing comrercial rate, as evidenced by the United
Nations Monthly Bulletin of Statistics on the date of |oss, or, unless

ot herwi se established, on 2 August 1990.

H. Evacuation | osses

23. In accordance with paragraph 21 (b) of decision 7 of the Governing
Council, the Panel finds that the costs associated with evacuating and
repatriating enployees fromlraq between 2 August 1990 and 2 March 1991 are
conpensable to the extent that such costs are proven by the cl ai mant.
Conpensabl e costs consi st of tenporary and extraordi nary expenses relating
to evacuation and repatriation, including transportation, food and
acconmmodat i on.
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I. Valuation

24. The Panel devel oped, with the assistance of the secretariat and the
Panel’ s expert consultants, a verification programthat addresses each |oss
item The valuation analysis used by the Panel’s expert consultants
ensures clarity and consistency in the application of certain valuation
principles to the construction and engi neering cl ai ns.

25. After receipt of all claiminformation and evidence, the Panel’s
expert consultants applied the verification program Each |oss el enent was
anal ysed individually according to a set of instructions established by the
Panel . The expert consultants’ analysis resulted in a recomendation of
conpensation in the amount clainmed, an adjustnent to the anount clained, or
a rejection of the anopunt clained for each |oss elenent. In those instances
where the Panel’s expert consultants were unable to respond decisively, the
i ssue was brought to the attention of the Panel for further discussion and
devel opnent.

26. For tangi ble property |osses, the Panel adopted historical cost mnus
depreciation as its primary valuation method.

27. Additionally, the Panel’s expert consultants verified al
calculations in a claim including all calculations within a statenent of
claimand the evidence subnmtted.

28. At Panel neetings, the Panel’s expert consultants presented to the
Panel clai mspecific reports. These reports include, but are not limted
to:

(a) the claimant’s nanme and identifying claimnunber;
(b) a table detailing the amount cl aimed and the amount for
reclassified losses in United States dollars (or other currency shown on

the claimform by |loss el enent and total

(c) a brief description of the nature of the claimnt’s business
and the project for which the claimnt perfornmed work, if any;

(d) the date that the clainmant ceased work and the date that the
cl ai mant recommenced work, if known;
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(e) an analysis of the evidence submtted and the basis of the
val uati on recomendati on for each | oss el enment; and

() a recomendati on of conpensation, if any, by category of |oss
and total for all categories, with explanatory conments.

J. Evidentiary requirenents

29. Pursuant to article 35 (3) of the Rules, corporate clains nust be
supported by docunentary and ot her appropriate evidence sufficient to
denonstrate the circunmstances and amount of the clainmed |oss. The
Governing Council has made it clear in paragraph 5 of decision 15 that,
with respect to business |osses, there “will be a need for detailed factua
descriptions of the circunstances of the clainmed | oss, damage or injury” in
order to reconmmend compensation

30. The category “E" claimformrequires all corporations and other |ega
entities that have filed clainms to submt with their claimform®a separate
statenment explaining its claim(‘Statement of Clainm), supported by
docunentary and ot her appropriate evidence sufficient to denonstrate the

ci rcunst ances and the anmount of the clainmed loss”. |In addition, claimnts
were instructed to include with the statenment of claimthe follow ng
particul ars:

“(a) The date, type and basis of the Commi ssion’s jurisdiction for
each elenment of loss ...;

(b) The facts supporting the claim

(c) The | egal basis for each el ement of the claim

(d) The ampunt of conpensation sought, and an expl anati on of how
this anmpunt was arrived at.”

31. In those cases where the original subm ssion of the claim

i nadequately supported the alleged | oss, the secretariat prepared and
issued a witten conmuni cation to the clainmant pursuant to the Rul es
requesting specific informati on and docunentation regardi ng the |oss

(“clai mdevel opnent letter”). 1In review ng the subsequent subm ssions, the
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Panel noted that in many cases the claimant still did not provide
sufficient evidence to support its alleged | osses.

32. The Panel is required to determ ne whether these clains are supported
by sufficient evidence and, for those that are so supported, nust recomend
the appropriate amount of compensation for each conpensabl e claimelenment.
This requires the application of relevant principles of the Comm ssion’s
rul es on evidence and an assessment of the |loss elenents according to these
principles. The recommendations of the Panel are set forth bel ow
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I11. VOEST-ALPI NE AKTI ENGESELLSCHAFT MBH
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33. Voest - Al pi ne Aktiengesellschaft (“Voest-Alpine”), an Austrian
corporation, seeks conpensation in the amount of US$23,205 for | osses

rel ated to bank guarantee comm ssions from 27 August 1991 to 28 February
1993, and, in addition, conm ssions accruing at a rate of US$1,289 a nonth
thereafter.

Table 1. Voest-Alpine’'s claim

d ai m el enent d ai m anount
(US$)
Bank guarantee comm ssions from 27 August 1991 to 28 23, 205

February 1993

Bank guarantee conmm ssions from 1l March 1993 onwards
(US$1, 289 per nonth)

Total

A. Facts and contentions

34. Voest - Al pine entered into a contract in April 1981 with the State
Organi zation for lraqi Ports (the “Enployer”) for the supply and erection
of a conveyor belt systemwi th a ship |oader in the Basrah harbour. Voest-
Al pine stated that during the war between Iran and Iraq the shipl oader
system was damaged. A dispute arose between Voest- Al pi ne and the Enpl oyer
over which party was to renedy the damage.

35. On 30 January 1990, Voest-Al pine and the Enpl oyer reached a

settl enment agreenent whereby Voest-Al pine agreed to provide an electrica
engi neer to the Enployer for a period of 12 nonths to provide technica
assi stance during the repair of the ship |oader (the “Settl enent
Agreenent”). The Enpl oyer agreed to rel ease the bank guarantee issued by
the Rafidain Bank as well as the counter guarantee issued by the Bank fur
Qoer 6sterreich und Sal zburg at the end of the 12 nonth period.

36. Voest - Al pine stated that the engineer started work at the site on 27
July 1990, but the work term nated due to Iraq’ s invasion of Kuwait. The
engi neer returned to Austria on 27 August 1990.
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37. Voest - Al pine submitted a copy of a letter dated 20 Novenber 1990 from
t he General Establishment of Iraqi Ports which confirned that the engineer
left the site on 26 August 1990 and requested a repl acenent engi neer

38. Voest - Al pine stated that if Iraq had not invaded Kuwait then Voest-
Al pi ne woul d have fulfilled its obligations pursuant to the terns of the
Settl ement Agreenent, requiring the Enployer to rel ease the bank guarantees
by 27 August 1991. Voest-Al pine contends that its damage consists of costs
for the maintenance of the bank guarantee from 27 August 1991

B. Analysis and val uation

39. Voest - Al pi ne provi ded copies of the Settlenent Agreenent, the letter
requesting the replacenent engineer, and a letter fromthe Bank fur
berosterrei ch und Sal zburg dated 10 March 1993, stating the costs incurred
for the bank guarantees.

40. Inits First “E3” Report, the Panel found that conmm ssions paid on
bank guarantees are conpensable as long as the interruption of the related
performance was the direct result of Iraq s invasion of Kuwait.

41. The Panel reviewed the Settl enent Agreenent and finds that such
agreenent is a new contract unrelated to the obligations of the parties
under the original construction contract. Further, the Panel finds that
Voest- Al pine recalled its engineer fromlraqg due to Iraq s invasion and
occupation of Kuwait. Accordingly, the bank guarantee comm ssions are
conpensabl e in the anbunt of US$23,205 for the period 27 August 1991 to 28
February 1993 and in the anpbunt of US$16, 757 for the period 1 March 1993
until the filing date of Voest-Alpine’s claim |In this instance, the
filing receipt date was 31 March 1994.
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C. Recomendation for Voest-Al pine

Table 2. Recommended conpensation for Voest-Alpine's claim

d ai m el enent Cl ai m anount Recomended
(US$) conpensati on
(US$)
Bank guarantee conmm ssions from 27 23, 205 23, 205

August 1991 until 28 February 1993

Bank guarantee conm ssions from 1 March .. 16, 757
1993 to 31 March 1994

Tot al . 39, 962
42. Based on its findings regarding Voest-Alpine’s claim the Pane

recomends conpensation in the amount of US$39, 962.
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I'V. DREDG NG | NTERNATI ONAL N. V
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43. Dredging International N. V. (“Dredging International”), a Belgian
conpany, seeks conpensation in the anount of US$861, 960 for | osses relating
to insurance prem unms, unproductive |abour costs and evacuation costs.

Table 3. Dredging International’s claim

d ai m el enent Cl ai m anount
(US$)
I nsurance prem ums 181, 403
Unproducti ve | abour 571, 555
Payment or relief to others 109, 002
Tot al 861, 960
A. lnsurance prem ums

1. FEacts and contentions

44, On 28 Cctober 1989, the General Establishnent of Iraqi Ports,

M ni stry of Transport and Comruni cation, entered into a contract with a
joint venture consisting of Boskalis International B.V. and Vol ker Stevin
Dredging B.V. for dredging works in Um Qasr, Ilraq. Dredging Internationa
entered into the Agreenent of Hire of Dredging Equi pment with Vol ker Stevin
Dredging B.V. on 5 January 1990.

45, Dredgi ng I nternational seeks conpensation in the amount of US$181, 403
for war risk insurance premuns for its dredger the “Mascaret” and its ship
the “Ruebens”, incurred because of Iraq’ s invasion of Kuwait. The dredger
Mascaret comrenced work in Iraq on 25 March 1990. The ship Ruebens was

| ocated in Abu Dhabi, United Arab Emirates, at the time of Iraq s invasion
of Kuwait. In its claim Dredging International also included US$860 for

“l egal advice” and US$7,787 for “adm nistration costs” such as files,
correspondence, neetings and phone calls. Dredging International received
i nsurance paynents in the amunt of US$983 and US$210, 256 with respect to

| osses incurred for the Ruebens.

2. Analysis and valuation

46. Pursuant to the Agreenment of Hire of Dredgi ng Equi prent, Vol ker
Stevin Dredging B.V. was required to insure the Mascaret. Dredging
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International had no responsibility to insure the Mascaret and did not
denonstrate that it did so. Furthernore, Dredging International received
paynment for a loss with respect to the Ruebens. The Panel finds that
Dredging International failed to denonstrate that it incurred any | oss with
respect to paynment of premuns for war risk insurance

47. A recommendation on the claimfor |egal fees and adm nistration costs
normal Iy would be deferred. 1In a letter dated 6 May 1998, the Executive
Secretary requested the panels of Comm ssioners not to nake a decision on
the conpensability of claimpreparation costs because the Governi ng Counci
intends to resolve the issue of clains preparation costs in the future.
However, the Panel recommends no compensation for |egal fees and

adm ni stration costs incurred by Dredging International as the underlying
claimfor insurance prem uns i s not compensabl e.

3. Recommendati on

48. The Panel reconmends no conpensation for insurance prem ums.

B. Unproductive | abour costs

49. Dredgi ng I nternational seeks conpensation in the amount of US$571, 555
for losses relating to “additional |abour costs” of 14 enpl oyees who worked
inlrag until their departure on 2 Decenber 1990 and for adm nistration
costs.

50. Dredgi ng International stated that work was conmpl eted by 16 Septenber
1990. Dredging International stated that it incurred additional |abour
costs in the anpunt of US$551, 309 outside the scope of the work cycle
because these enpl oyees were unable to |eave Iraq after Iraq' s invasion of
Kuwai t .

51. Inits First “E3” Report, the Panel found it reasonable to concl ude
that a decline in productivity is a direct result of the invasion. The
Panel finds that Dredging International provided satisfactory evidence of
the unproductive | abour costs of its 14 enpl oyees. However, the Pane
finds that Dredging International overstated the work periods for two of
its enployees, requiring a reduction in the amount of US$18,549 fromthe
total |loss anpbunt. The Panel finds that Dredging International submtted
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sufficient evidence to support its additional |abour costs in the amunt of
US$532, 760.

52. Dredgi ng International also seeks conpensation for adm nistrative
costs in the ampunt of US$20,246 as part of its claimfor additional |abour
costs. The Panel finds that Dredging International did not submt
sufficient evidence in support of its adm nistrative costs.

53. The Panel recomends conpensation in the amunt of US$532, 760 for
unproductive | abour costs.

C. Paynment or relief to others

54. Dredgi ng I nternational seeks conpensation in the amount of US$109, 002
for losses relating to evacuation costs of its enployees. Dredging
International included the costs of a “wel cone honme party” (US$55,678),
comenor ati ve works of art (US$26,008), airfare from Zurich to Brussels for
five people (US$2,773), and other administrative costs for the repatriation
of 14 enpl oyees (US$24, 543).

55. The Panel finds that all costs related to the “wel cone home party”,
i ncludi ng the comenorative works of art comm ssioned by Dredgi ng
International to acknow edge the return of its enployees, are not | osses
directly related to Iraqg’s invasion and occupation of Kuwait.

56. The Panel finds that only the cost of the airfare from Zurich to
Brussels for Dredging International’s two enpl oyees i s conpensabl e.
Dredging International submitted sufficient evidence of the payment in the
amount of US$739 for the airfare for those two enployees. All other itens
included in the claimfor evacuation costs are not reconmended for
conpensati on because such costs are not directly related to Iraq’ s invasion
of Kuwait.

57. The Panel recomends conpensation in the amount of US$739 for paynent
or relief to others.
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D. Recommendation for Dredgi ng | nternationa

Table 4. Recommended conpensation for Dredging Internationa

d ai m el enent d ai m anount Recomended
(US$) conpensati on
(US$)
I nsurance prem ums 181, 403 ni

Unpr oductive | abour 571, 555 532, 760
Payment or relief to others 109, 002 739
Tot al 861, 960 533, 499

58. Based on its findings regarding Dredging International’s claim the

Panel recommends conpensation in the amount of US$533, 499.
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V.  CHEMOKOWPLEX CONTRACTI NG AND TRADI NG COMPANY
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59. Chenokonpl ex Contracti ng and Tradi ng Conpany (“Chenokonplex”), a
Hungari an conpany, is seeking conpensation in the amunt of US$22,012 for
| oss and destruction of tangible assets that were | ocated in Kuwait prior
to the invasion by Iraqg.

A. Facts and contentions

60. Chenokonpl ex states that it is the |legal successor to Chenpokonpl ex
Hungari an Tradi ng Conpany of Machi nes and Equi pnent for the Chenica

I ndustry (the “Predecessor Conpany”), a conpany registered with the
Metropol i tan Court in Budapest, Hungary, for an indefinite term
Chenokonpl ex states that it inherited the assets relating to foreign trade
of the Predecessor Conmpany and it is, therefore, entitled to file a claim
for conpensation for the | osses suffered by the Predecessor Company. The
Panel finds that Chenokonplex can properly bring this claimbefore the
Conmi ssi on.

61. Chenokonpl ex stated that it |ost office equi pnent and two cars
because of Iraqg’ s invasion of Kuwait.

B. Analysis and val uation

62. Chenokonpl ex did not submit sufficient evidence regarding the |oss of
the two cars. It provided the registration nunber for one car and the
notor and chassi s nunber for the second car. Chenokonplex did not provide
information with respect to the age or acquisition costs of the vehicles.

63. In support of the claimfor |oss and destruction of the office
equi pnent, Chenpokonpl ex submitted two corresponding inventory lists, one
dated 30 Septenber 1989 and one dated 30 September 1991. Neither |ist
establ i shes ownershi p, age, cost or presence of the equipnment in Kuwait.

64. Chenokonpl ex did not reply to the claimdevel opnent letters sent to
it by the secretariat. Therefore, the Panel reviewed the claimas
originally submitted. The Panel finds that Chenokonplex did not submt
sufficient evidence to support its stated |oss of tangible property.

C. Recomendation for Chenpkonpl ex

65. Based on its findings regardi ng Chenokonplex’s claim the Pane
recommends no conpensati on



S/ AC. 26/ 1999/ 3
Page 27

VI. BUTEC S.A L
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66. Butec S.A L. (“Butec”), a Lebanese conpany, seeks compensation in the
amount of US$8, 334,278 for contract |osses, tangi ble property |osses and
evacuati on costs.

Table 5. Butec's claim

dl ai m el enent Cl ai m anount
(US$)

Contract | osses
Gas conpression station contract 5,282,292
Cabl e factory contract 2,897, 486
Tangi bl e property | osses 54,500
Denmobi | i zati on costs 100, 000
Tot al 8,334,278

A. Contract |osses

1. Gas conpression station

(a) Facts and contentions

67. But ec signed a contract on 30 Novenber 1989 with the State
Establ i shment of Pipelines of Iraq (the “Enployer”) to conplete the inlet
and outl et gas compression station of a petrochem cal plant in Basra, Iraqg.
The total value of the contract was US$11, 434,084. Butec seeks
conpensation in the amount of US$5, 282,292 for contract |osses related to
the gas conpression station

68. The scope of Butec’s work included the design and supply of al

mat eri al s, apparatus, equipnment and spare parts needed for the conpletion
of the gas conpression station. Pursuant to the ternms of the contract,
manuf acturi ng was to commence in February 1990, and delivery of the

equi prent was to start in July 1990 and finish in October 1990.

69. Butec stated that the design work was conpleted and submtted to the
Enpl oyer in May 1990. For the unpaid portion of the design works, Butec
seeks conpensation in the anbunt US$472, 567.
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70. Wth respect to material and equi pment, Butec seeks conpensation in
t he amobunt of US$4, 809, 725. Butec stated that all material had been
ordered but only a small portion of the material had reached Iraq before
the invasion of Kuwait. Further, Butec stated that material and equi pnent
that was in transit to Irag was rerouted to other destinations because of
the trade enmbargo. The bal ance of equi prment was either at an advanced
stage of manufacture or was ready for shipnment. Butec stated that

conpl etion of the project was frustrated because of Iraq s invasion of

Kuwai t .
71. Butec stated that after the invasion of Kuwait by lIraq, it requested
the Enpl oyer to term nate the contract. 1In a telex dated 3 Septenber 1990,

t he Enpl oyer refused to term nate the contract and requested Butec to
conti nue performance.

(b) Anal ysis and val uation

72. The Panel finds that Butec did not submt sufficient evidence to
denmpbnstrate its contract | osses.

73. Wth respect to the design work, Butec stated it conpleted the
performance and delivered the designs to the Enployer in May 1990. Butec
did not submt docunents that would indicate to the Panel the dates of
performance, the hourly charges, or the ternms of payment. Because Butec
did not submit docunments that would identify the date on which the design
wor k was performed, the Panel draws the inference fromthe correspondence
bet ween Butec and the Enpl oyer that the work for the design was perfornmed
prior to 2 May 1990. The Panel finds that the loss is a debt of Iraq that
arose prior to the invasion.

74. Wth respect to the materials and equi pment, the Panel finds that
Butec delivered to the Enployer |less than 4 per cent of the value of the
mat eri al and equi prent ordered pursuant to the contract. Although Butec
submtted a tel ex nessage dated 24 August 1990 sent to the Enployer in
whi ch Butec detailed the delivery status of the material and equi prment,
Butec did not subnmit any other evidence that Butec had in fact paid its
suppliers for the material and equi prment. Further, the Panel finds that
But ec received paynent for the 4 per cent of the material and equi pnent
delivered to the Enpl oyer.
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75. Additionally, Butec stated that the material and equipnent in transit
was rerouted to other destinations because of the trade enbargo. Butec did
not state that the invasion of Kuwait was a separate and distinct cause of
its losses related to material and equipnent in transit. After rerouting
the material and equipnment in transit because of the trade enbargo, Butec
proceeded with the contract at its own risk.

76. Even assuming that the invasion of Kuwait and the trade enbargo were
paral l el causes of Butec’'s stated |osses, Butec failed to take steps to
mtigate its |osses. Butec submtted docunments which indicate that at

| east one supplier did not deliver the ordered equi pment and that the
supplier offered to resell the equi pment to reduce Butec’s overal
liability. For Butec, the refusal to take steps to reduce its overal
exposure was an econom ¢ deci si on whose consequences were not a direct
result of Iraqg s invasion and occupation of Kuwait.

77. The Panel finds that the amounts paid to Butec by the Enpl oyer with
respect to the delivered material and equi prent exceeded the anmounts Butec
stated are due and owing. Further, the Panel finds that Butec did not
submit sufficient evidence to denonstrate that its | osses incurred under
the gas conpression station contract were the direct result of Iraq’ s

i nvasi on and occupation of Kuwait.

(c) Recommendat i on

78. The Panel reconmmends no conpensation for contract |osses related to
the gas conpression station

2. Cable factory

(a) Facts and contentions

79. Butec signed a contract with UR General Establishnment for Engineering
I ndustries (the “Enployer”) on 2 April 1989 to build a cable factory in

Nai ssiriyah, Irag. Butec was to design the civil works, supply the

equi prent and material for the utilities, erect the utilities and execute
the related civil works. The total value of the contract was over
Us$10, 600, 000.
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80. Butec stated that by July 1990 it was performing its obligations
under the contract and that it had already finished the design draw ngs.

But ec seeks conpensation in the amount of US$625,970 for the cost of the
design of the civil works and utilities. Butec also seeks conpensation for
expenses related to overhead, nobilization, salaries of personnel allocated
to project managenent, and financial costs in the anmount of US$775, 000.

81. But ec seeks conpensation in the ampunt of US$2, 257,000 for |oss of
profits on the cable factory project.

82. Fromthe total contract loss in the amunt of US$3, 657,970, Butec has
deducted the advance in the amount of US$760, 484 received fromits

Enpl oyer, and seeks conpensation in the amount of US$2, 897,486 for contract
| osses related to the cable factory.

(b) Anal ysis and val uation

83. Pursuant to the ternms of the contract, the cost of the design works
was not directly recoverable fromthe Enployer. The Bills of Quantity
speci fied that the design work was free of charge. The Panel finds that

t he design work was part of the overheads that were included in the pricing
of the itenms included in the Bill of Quantity.

84. Wth respect to the overheads, nobilization costs, salaries, and
financial costs, the Panel finds that these costs are not normally
chargeable to the Enpl oyer, but are costs that are part of the pricing of
t he contract.

85. Finally, the Panel finds that Butec did not submt sufficient

evi dence to support its claimfor |oss of profits on the cable factory
project. In order to recomrend conpensation for |loss of profits, the Pane
requires clear and convincing evidence of ongoing and expected
profitability. |In support of its allegation for loss of profits, Butec
submitted a 1990 cash fl ow statenent of uncertain origin. Butec did not
provi de cl ear and convincing evidence of its projected or actual revenues
or costs for the cable factory or simlar projects.
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(c) Recommendat i on

86. The Panel reconmmends no conpensation for contract |osses related to
the cable factory.

B. Loss of tangible property

87. But ec seeks conpensation in the amunt of US$54,500 for office

equi pnent confiscated by the Iraqi authorities fromits office in Iragqg.

The property listed consists nostly of conputers and office furniture.
Butec provided letters fromthe Iragi authorities dated 1993 which indicate
that the equi pnent was in the possession of the “Manufacturing Mlitary
Committee, Fao General Establishment Conpani es Departnent”.

88. Butec stated that it did not have evidence of the specific tangible
property |lost or danaged as a direct result of Iraq s invasion and
occupation of Kuwait. Butec did not denonstrate its ownership, the age or
val ue of the office equipnent, only that the office equipnment is in the
possessi on of an Iraqi governmental agency. Further, Butec did not
denonstrate that such office equipment was irretrievably [ost or danmaged.
The Panel finds that Butec did not submt sufficient evidence to support
its tangi ble property | oss.

89. The Panel reconmends no compensation for | oss of tangi ble property.

C. Denvpbilization

90. But ec seeks conpensation in the amunt of US$100, 000 for
denobi |l i zati on costs. Butec stated that three nonths after the invasion of
Kuwait by lraq, Butec considered the contracts frustrated and denobilized

its workforce despite its willingness to resune the work.
91. The Panel finds that Butec did not provide sufficient information or
evi dence of denobilization costs. In support of its |oss, Butec only

submitted a cash flow statenent for a related entity. The cash flow
st at ement does not denonstrate the paynent of expenses incurred for
denobi |l i zati on costs by the related entity or by Butec.

92. The Panel reconmends no conpensation for denobilization costs.
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D. Recommendation for Butec

Table 6. Recommended conpensation for Butec's claim

d ai m el enent Cl ai m anount Recomended
(US$) conpensati on
(US$)
Contract | osses

Gas conpression station contract 5,282,292 nil
Cabl e factory contract 2,897, 486 nil
Tangi bl e property | osses 54,500 nil
Denmobi | i zati on costs 100, 000 nil
Tot al 8,334,278 nil

93. Based on its findings regarding Butec’'s claim the Panel reconmends

no conpensation for Butec.
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VII. GP. “BETON’ A D. CONSTRUCTI ON COMPANY
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94. G P. “Beton” A.D. Construction Conpany (“Beton”), a conpany
registered with the District Econom c Court in Skopje, Micedonia, seeks
conpensation in the anmount of US$3, 397,584 for contract |osses relating to
services it provided as a sub-contractor during the construction of the QI
Conpl ex Project in Baghdad (the “Project”).

A. Facts and contentions

95. Bet on was a sub-contractor of Ingra Engi neering and Construction
Conmpany (“Ingra”). Ingra entered into a contract dated 1 January 1981 with
the M nister of Housing and Construction for the Republic of Iraq. Beton
concluded its work on the Project in 1989 and the certificate of conpletion
of the works was signed and issued on 15 June 1989.

96. On 17 April 1992, Beton, the Mnistry of Econony of the Republic of
Macedoni a and I ngra entered into an agreenment with Gulf Enterprises Inc.
(“@lf”), whereby Beton and Ingra authorized Gulf to collect amunts due
for the Project. Although the agreenment specifies the anpunts due both to
Beton and Ingra individually, the agreenent authorizes Gulf to collect the
entire amount due in respect of the work perforned on the Project. In its
reply to the claimdevel opnment |etter, Beton explained that the agreenent
that authorized Gulf to collect the anbunts owed on the Project was valid
only for a period of one year and was not extended.

B. Analysis and val uation

97. The Panel finds that the contract |osses were for work perfornmed
prior to 2 May 1990. The loss is characterized as a debt of Iraq that
arose prior to Iraq s invasion of Kuwait. Because the stated loss is
outside the jurisdiction of the Comm ssion, the Panel does not reach the
i ssue of the standing of Beton to file its own claimin the light of its
agreenent with Gulf.

C. Recomendation for Beton

98. Based on its findings regarding Beton's claim the Panel recomends
no conpensati on.
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Vi1, BUD MEX ENG NEERI NG AND CONSTRUCTION SP. Z. O O
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99. Budi mex Engi neering and Construction Sp. Z.o.0. (“Budinmex”), a Polish
conpany, seeks conpensation in the anpunt of US$6, 018,845 for contract

| osses, loss of profits, evacuation costs, claimpreparation costs, and
interest incurred with respect to seven contracts with Irag.

100. Budinex stated that for nore than 20 years it was doi ng business in
Irag in the field of civil engineering works as well as providing the
services of its technical specialists to Iraqgi state compani es and

agenci es.
Table 7. Budi mex’s claim
d aimel enent Cl ai m anpunt
(US$)

Contract | osses 703, 677
Loss of profits 4,736, 346
Evacuati on costs 101, 197
Cl ai m preparati on costs 477, 625
Tot al 6,018, 845

A. Contract |osses

1. FEacts and contentions

101. Budi mex seeks conpensation in the ampunt of US$703,677 for the United
States dollar portion of unpaid work identified in invoices issued under
four of the contracts with Irag. Budinmex stated that all of the invoices
subm tted pursuant to the contracts were for work perforned after 2 May
1990.

102. Budi nex acknow edged that the portions of the invoices payable in
Iragi dinars have all been paid. Budinmex stated that this indicates the
respecti ve enpl oyers’ acceptance of the work perfornmed. Additionally,

Budi mex submitted transfer orders addressed to the relevant Iraqgi banks,
requesting paynent of the ampunts due in United States dollars. Budi mex
al so received an advance paynent in both Iragi dinars and United States
dollars fromthe respective enployers. Finally, Budinex provided a letter
dated 5 Novenber 1990 that it sent to the Technical Corps for Specia
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Projects listing the amounts that remained unpaid. Budimex attached the
respective enployers’ replies, confirmng the amunts due and ow ng.

2. Analysis and valuation

103. The Panel finds that Budi mex submtted sufficient evidence of its
contract | osses. For each of the contracts, Budi nex submitted copies of

i nvoices with the corresponding ti nesheets which denonstrate that all work
i ncluded in each invoice was perfornmed after 2 May 1990. Each invoice had
been approved for paynment by the enployer’s representative. Wth each

i nvoi ce Budi mex al so submitted the respective transfer orders for paynent
by the respective enpl oyers.

104. For each of the contracts at issue in this claim the Panel finds

t hat Budi mex has submitted sufficient evidence of its |osses. The Pane
adopts the calculations of its experts to arrive at the recomrended
conpensati on before deduction of the advance paynents made by each enpl oyer
as set forth in the follow ng table.

Table 8. Budinex contracts

Cont r act Amount cl ai nmed Recomended
(US$) conpensation before

advance ((US$)
SEI S steel plant 209, 464 20, 054
Petro-chem cal conplex No. 2 284,128 284,128
Proj ect 65 190, 556 185, 468
SEI' S Ashtar 1989 19, 529 19, 529
Total 703, 677 509, 179

105. The enployers on the SEIS steel plant, Project 65 and SEI'S Ashtar
1989 contracts paid an advance to Budi nex under the terns of their
respective contracts. Budinmex confirmed that it had not repaid the
advances to the empl oyers. For each of these contracts, the Panel finds
that the advances paid by the enployer should be deducted fromthe
recommended conpensation amobunts set forth in Table 8. The advance ampunts
to be deducted and the revised recomended conpensati on ampbunts are as
fol | ows:
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(a) after deducting the advance in the anpunt of US$45, 000 received
for the SEIS steel plant fromthe recormended conpensation in the amunt of
US$20, 054, the net recommended conpensation for this contract is nil

(b) after deducting the advance in the anpunt of US$48, 000 received
for Project 65 fromthe recommended conpensation in the amunt of
US$185, 468, the net recommended conpensation is US$137, 468; and

(c) after deducting the advance in the anpunt of US$35, 000 received
for SEI'S Ashtar 1989 fromthe recommended conpensation in the amunt of
US$19, 529, the net recomended conpensation is nil

106. Based on the findings above, the Panel recommends conpensation in the
amount of US$284, 128 for the Petrochem cal conplex No. 2 and US$137, 468 for

Project 65 for a total sum of US$421, 596.

3. Recommendati on

107. The Panel recomends conpensation in the anmount of US$421, 596 for
contract | osses.

B. Loss of profits

1. FEacts and contentions

108. Budi nex seeks conpensation in the amunt of US$4, 736,346 for |oss of
profits during the period fromthe date of suspension of each of the seven
contracts in question until 2 March 1991 and for enploynment and busi ness
operation costs that Budinmex incurred during the sane peri od.

109. Budi mex stated that it could not avoid or otherw se reduce its norm
enpl oynment costs and overall business operation costs because it was not in
a position to redeploy its technical specialists to other contracts.
Consequent |y, Budi nex contends that it had to bear those costs w thout

achi evi ng expect ed earni ngs.

2. Analysis and valuation

110. Budi mex adopted two nethods of calculating its losses. |If the
contract in question provided for an estimted total contract price, such
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price was divided over the total duration of the contract and multiplied by
the nunber of nonths between the date of the suspension of the contract and
2 March 1991. If the contract in question did not provide for an estimated
total contract price, but stipulated the nunber of personnel to be provided
and their wages, the | oss was calculated by multiplying the total nunber of
wor k hours between the date of suspension of the contract and 2 March 1991
by the wages in question

111. The claimfor loss of profits was presented on the basis that al
persons engaged to performwork on the contracts were enployed at the tine
of the invasion, that their enploynment was continuous until at |east 2
March 1991, that the full costs of their enploynent while working in Iraq
continued to be paid until 2 March 1991 (notw thstanding that they had
returned to Poland or in sone cases may not even have gone to Iraq) and
that all such persons were not engaged in any other work whatsoever until 2
March 1991.

112. Al though Budi mex subnmitted the contracts and invoices related to the
various projects, Budinmex's allegation that it would have earned a profit

i s unsupported as no financial statenents, managenent reports, budgets,
accounts or progress reports were provided. Budinex did not provide a
breakdown of its anticipated revenues or costs, whether actual or
projected. Because the Panel requires clear and convincing evidence to
denonstrate |loss of profits, the Panel finds that Budinmex did not submt
sufficient evidence to denonstrate such | oss.

3. Recommendati on

113. The Panel recomends no conpensation for |oss of profits.

C. Evacuation costs

1. FEacts and contentions

114. Budi nex seeks conpensation in the anpunt of US$101, 197 for costs
incurred in the evacuation of its enployees fromlraqg between August 1990
and Novenber 1990. According to Budinmex, the costs included expenses
typically associated with evacuati ons, such as |odging, neals and travel.
Al t hough its statement of claimspecified that approximately 147 enpl oyees
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were evacuated, the docunents submtted by Budinmex indicate that there were
actual ly 149 enpl oyees evacuat ed.

115. Budi mex stated that the Polish Mnistry of Foreign Economc
Cooperation (the “Mnistry”) and the enpl oyees thenselves initially bore
some of the costs of the evacuations, but that these costs were |ater

rei mbursed by Budi nmex.

2. Analysis and valuation

116. The Panel finds that under the ternms of each of the contracts, each
enpl oyer was required to pay the costs of repatriation of Budi nex

enpl oyees. Payment of the evacuation costs by Budi nex was outside the
terms of the contract. The Panel finds that the cost incurred by Budi mex
to evacuate its enployees was an extraordi nary cost that was the direct
result of lraq s invasion of Kuwait.

117. The Panel finds that Budi nex submitted sufficient evidence of the
evacuation of 131 of its enployees. The docunents submitted by both

Budi mex and the Mnistry denponstrate that Budinmex paid the Mnistry an
amount of US$93,402 for the evacuation of 125 Budi mex enpl oyees. Further
Budi mex submitted evidence of the reinbursenent of US$4,482 for evacuation
costs relating to six enployees who had individually paid their own
evacuation costs. However, Budinmex did not submt sufficient evidence for
the remaining 18 enpl oyees who were evacuated by the Mnistry. For these
18 enpl oyees, Budi nex submitted evidence of a demand for paynment fromthe
Mnistry, but it did not submt evidence of such paynent.

3. Recommendati on

118. The Panel recomends conpensation in the anmount of US$97,884 for
evacuati on costs.

D. daimpreparation costs

119. Budi nex seeks conpensation in the amount of US$477,625 for |egal fees
incurred in the preparation of its claim O the total anopunt clainmed,
US$31,250 is in the formof a fixed fee. The renmining anount is
contingent upon the success of the claimand is expressed as a percentage
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of the demand. Budinex submitted a copy of the contract with its | awers
which confirms the fees in question

120. The Executive Secretary of the Comm ssion has directed the panels of
Conmmi ssioners not to consider claimpreparation costs at this tinme because
the Governing Council intends to resolve the issue of claimpreparation
costs in the future. Therefore, the Panel nmakes no recomrendati on for

cl ai m preparati on costs.

E. Recommendation for Budi nex

Table 9. Recommended conpensation for Budinex's claim

d aimel enent C ai m anpunt Recomended
(US$) conpensati on
(US$)
Contract | osses 703, 677 421, 596
Loss of profits 4,736, 346 ni
Evacuati on costs 101, 197 97, 884
Cl ai m preparati on costs 477, 625 ni
Tot al 6,018, 845 519, 480

121. Based on its findings regarding Budinex's claim the Panel recomends
conpensation in the amount of US$519, 480 for Budi nex.
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122. Binec Industri AB (“Binec”), a Swedish corporation, seeks
conpensation in the anmount of US$372,395 for contract |osses, bank
guarantee costs and interest. Binec nmanufactures and assenbl es specialty
steel works.

Tabl e 10. Binec’'s claim

C aimel enent Cl ai m anpunt
(US$)
Contract | osses 345, 870
Bank guar antee conm ssions 26, 525
Tot al 372,395

A. Contract |osses

1. FEacts and contentions

123. I n January 1990, Binec signed a purchase agreement with the
International Contractor’s Goup S.A K. (the “Purchaser”) for the

manuf acture, delivery, and assenbly of a steel antenna nmast for the New
Tel ecommuni cati ons Center and New Antenna Tower Project in Kuwait. The
Purchaser was a partner in a consortium (I CE SOGEA S. A. Consortium Joi nt
Venture) that entered into a contract with the Governnent of Kuwait,

M nistry of Public Wrks (the “Enpl oyer”).

124. The purchase agreenent is a fixed price agreenent for the

manuf acture, delivery and assenbly of the antenna, subject to anmendment if
extra quantities of steel are used. 1In a letter dated 22 January 1990,

Bi nec revised the contract price and the tinme schedule for delivery that
was stated in the purchase agreenent. The letter stated that the antenna
was to be delivered on site between 17 Septenber 1990 and 29 Septenber
1990. The Purchaser signed and stamped the letter on 31 January 1990 to
indicate its agreenent.

125. Binec commenced production of the antenna in April 1990, but

consi dered delivery of the antenna inpossible due to Iraqg’ s invasion of
Kuwai t. Binec stored the antenna in a warehouse in Lulea, Sweden. After
deducting an advance paynent in the anmount of US$165, 555, Bi nec seeks
conpensation in the anmobunt of US$345, 870 for contract | osses.
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126. As a part of its contract |osses, Binec al so seeks conpensation for
costs incurred in respect of “stoppage of project”. In this portion of its
claim Binec included | osses related to surplus manpower costs,
cancel l ati on of sub-contracts, transportation costs of the antenna and
“capitalization” expenses.

127. Binec stated that both parties were of the opinion that the val ue of
the conponents al ready conpl eted was | ess than the advance paynent Binec
had received. Binec contends that, when it restarted production in the
spring of 1994, the conponents of the antenna had to be reproduced because
of danmage suffered during storage.

2. Analysis and valuation

128. Although it provided copies of the purchase agreenent and appendi ces,
Bi nec did not provide copies of applications for payment, paynent
certificates, progress reports, invoices and actual paynents received.

Even so, the Panel finds that both Binec and the Purchaser agreed that

Bi nec had been overpaid for the production costs conpleted at the tinme of

t he invasion.

129. The Purchaser submtted its owm claimto the Commi ssion. |In that
claim the Purchaser stated that it resumed activities in Kuwait in 1992,
On 26 August 1993, the Purchaser stated that it signed a new contract with
the Enmpl oyer to conplete the tel econmunications tower project. Binec did
not di scl ose whether it participated in the new contract.

130. The Panel finds that the advance paynent covered the cost of the
conmponents al ready manufactured. The damage to the antenna that occurred
during storage in Sweden is not a direct result of Irag’ s invasion and
occupation of Kuwait. The Panel further finds that Binec did not submt
sufficient evidence of the additional anmpunts it incurred with respect to
additional work or the “stoppage of the project.”

3. Recommendati on

131. The Panel recomends no conpensation for contract | osses.
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B. Bank guarantee comm Ssions

132. Binec seeks conpensation in the ambunt of US$26,525 for the cost of
establ i shing and mai ntai ni ng bank guarantees under the contract from 1 June
1990 until 31 Decenber 1992.

133. Binec did not provide the bank guarantees or proof of paynment of the
bank guarantee commi ssions. The Panel finds that Binec did not submt
sufficient information or documentation to support this loss item

134. The Panel recomends no conpensation for bank guarantee comm ssions.

C. Recomendation for Binec

Tabl e 11. Recommended conpensation for Binec's claim

d aimel enent Cl ai m anpunt Recomended
(US$) conpensati on
(US$)
Contract | osses 345, 870 ni
Bank guar antee conm ssi ons 26, 525 ni
Tot al 372,395 ni

135. Based on its findings regarding Binec’'s claim the Panel recomends
no conpensati on.
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136. Contracts Administration Limted, a private |limted conpany

i ncorporated in Jersey, Channel Islands, seeks conpensation in the anmount
of US$588,622 for | oss of profits, loss of future profits and | oss of
tangi bl e property. Contracts Adm nistration Limted is a nmanagenent
consultant to the international construction industry. Contracts
Administration Limted stated it had established headquarters in Kuwait
City and was working on 12 projects in Kuwait for nine different clients.

Table 12. Contracts Admnistration Limted' s claim

Cl ai m el enent Cl ai m anount
(US$)
Loss of profits 460, 953
Loss of future profits 68, 969
Loss of tangi ble property 58, 700
Tot al 588, 622

A. Loss of docunents

137. Inits reply to the claimdevel opnent |letter, Contracts

Admi nistration Limted provided a conprehensive statenment of claim
Contracts Adm nistration Limted revised downward the amunt clainmed for

| oss of profits. It did not, however, provide any evidence to support its
claim Contracts Admi nistration Limted stated that its head office in
Kuwait was | ooted during the Iraqgi invasion and that all documents and
records were |ost or destroyed. Contracts Administration Limted asserts
that it is therefore unable to produce the evidence requested by the
secretariat. Contracts Administration Linmted also stated that it did not
mai ntain any records at its offices in Jersey or at the offices of its
accountants or |awers in Jersey.

138. Contracts Admi nistration Limted contended that it tried to contact
one of its clients, International Contractor’'s Goup (I1CQ, but that it was
unable to do so as the company appeared to have ceased trading after lraq' s
i nvasi on of Kuwait. However, [CG submitted its own claimto the
Commission. Inits claim ICGstated it resuned its activities in Kuwait
in 1992. 1CG also stated that a new contract was signed on 26 August 1993
to complete the tel ecommuni cati ons tower project. Further, the claim
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submtted by 1 CG included correspondence between |1 CG and Contracts
Admi ni stration concerning the project.

139. In its decision 46 (S/AC. 26/ Dec. 46 (1998)), the Governing Counci
stated that “in accordance with the Provisional Rules for Clainms Procedure
and the criteria established by the Governing Council for category “D’, “FE’
and “F” clainms, no | oss shall be conpensated by the Commi ssion solely on
the basis of an explanatory statenent provided by the clai mant”.

140. The Panel is not persuaded by the statenments of Contracts
Administration Limted with respect to its inability to provi de adequate
docunentation or information concerning its stated | osses. Contracts
Admi nistration Limted did not denponstrate its effort to reconstruct its
busi ness records fromthird party sources and further omtted certain
evi dence that the Panel exam ned from other claimants.

141. The Panel finds that Contracts Administration Limted s statenents
regarding its inability to submt sufficient evidence to support its |osses

is not credible.

B. Loss of profits

142. Contracts Admi nistration Limted seeks conpensation in the amunt of
US$460, 953 for |loss of profits on five separate contracts in Kuwait.
Contracts Adm nistration Limted stated that it |ost earnings on each of
the projects and calculated its loss from 2 August 1990 until the planned
conpl etion date of each project. Contracts Administration Limted asserted
that it generated revenue based on two types of services: nonthly

prof essi onal services to the client and negotiation of contractual clains
on behalf of the client.

143. In its original statement of claim Contracts Adm nistration Limted
calculated its loss of profits claimas 15 per cent of its projected
earnings. In its revised statement of claim Contracts Adm nistration
Limted stated its revenue, subtracted its estimted costs, and clained the
difference as the amount of its loss of profits on works in progress.
However, Contracts Administration Limted did not provide specific

i nformati on concerning its revenues or estimtes of costs.
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144. Contracts Administration Limted s statement that a net profit would
have been made is unsupported as no financial statenments, management
reports, budgets, accounts, tinme schedul es or progress reports were

provi ded.

145. In the First “E3” Report, the Panel held that claimants nust provide
cl ear and convinci ng evi dence of ongoing and expected profitability to
support a claimfor loss of profits. |In the absence of such evidence, the

Panel will not reconmend conpensation for |oss of profits.

146. The Panel finds that Contracts Administration Limted did not submt
sufficient, clear and convincing evidence of its |oss of profits.

147. The Panel recomends no conpensation for |oss of profits.

C. Loss of future profits

148. Contracts Administration Limted seeks conpensation in the amunt of
US$68, 969 for |oss of future profits. Although Contracts Adm nistration
Limted stated that it was in the final stages of negotiations with a
client at the tinme of Irag’s invasion of Kuwait, Contracts Adm nistration
Limted did not submt a copy of the draft contract to the Conm ssion

149. Contracts Administration Limted presented its loss of future profits
claimbased on its stated earnings in prior contracts, rather than on the
specific terns of the draft contract with its new client.

150. Contracts Administration Limted did not present any evidence that an
agreenent had been reached with its new client or the ternms of that
agreenent. The Panel finds the asserted |oss of future profits to be too
specul ati ve and renote.

151. The Panel recomends no conpensation for loss of future profits.

D. Loss of tangible property

152. Contracts Administration Limted seeks conpensation in the amunt of
US$58, 700 for the | oss of office equipnment which was | ocated at its head
office in Kuwait and at site offices in and around Kuwait. The property
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listed consists mainly of conputers, printers, facsimle machines and
copi ers.

153. Contracts Administration Limted did not submt any evidence of its
ownership and acquisition costs of the office equipnent, or the presence of
the office equipnment in and around Kuwait. The Panel finds that Contracts
Administration Limted failed to provide sufficient evidence of a |oss of
tangi bl e property.

154. The Panel recomends no conpensation for |oss of tangible property.

E. Recommendation for Contracts Adm nistration Limted

Tabl e 13. Recommended conpensation for Contracts Adm nistration Limted

Cl ai m el enent Cl ai m anount Recomended
(US$) conpensati on
(US$)
Loss of profits 460, 953 nil
Loss of future profits 68, 969 nil
Loss of tangi ble property 58, 700 nil
Tot al 588, 622 ni

155. Based on its findings regarding Contracts Administration Limted s
claim the Panel recommends no conpensati on
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XI.  SUMVARY OF RECOMVENDATI ONS
156. Based on the foregoing, the Panel reconmends the foll ow ng amounts of
conpensation for direct |osses suffered by the claimants as a result of
Iraqg’s invasion and occupation of Kuwait:
(a) Voest - Al pi ne Aktiengesellschaft (Austria): US$39, 962;
(b) Dredging International N V. (Belgium: US$533, 499;
(c) Chenokonpl ex Contracting & Tradi ng Conpany (Hungary): nil;

(d) Butec S. A L. (Lebanon): nil;

(e) G P. “Beton” A.D. (the forner Yugoslav Republic of Macedonia):

nil;

(f) Budi mex Engi neering and Construction Sp. Z.o0.0. (Poland):
US$519, 480;

(9) Bi nec I ndustri AB (Sweden): nil; and

(h) Contracts Adm nistration Limted (United Kingdom): nil.

Geneva, 16 Decenber 1998

(Signed) M. Werner Melis
Chai r man

(Signed) M. David Mace
Commi ssi oner

(Signed) M. Sompong Sucharit kul
Commi ssi oner



