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I nt roduction
1. This report has been prepared pursuant to resolution 1998/ 42 of the
Commi ssion on Human Rights. It presents and anal yses informati on received by

the Speci al Rapporteur on the pronotion and protection of the right to freedom
of opinion and expression, M. Abid Hussain, during his visit to Mal aysia
from20 to 24 Cctober 1998, as well as information received earlier from

i ndi vi dual s and non-governnental organizations concerning allegations of
violations of the right to freedom of opinion and expression

2. By letter dated 27 May 1998 addressed to the Permanent M ssion of

Mal aysia to the United Nations O fice at CGeneva, the Special Rapporteur sought
t he agreenent of the Covernnent for a visit to Malaysia. On 9 June 1998, the
CGovernment of Mal aysia granted this request and the dates of the visit were
confirmed by letter dated 9 Septenber 1998.

3. The Speci al Rapporteur would |ike to express his gratitude for the
cooperation extended to him by the Governnent of Ml aysia in discharging his
mandat e

4, The Speci al Rapporteur would also like to express his appreciation to
t he Resident Representative and staff of the United Nations Devel opnent
Programme in Kuala Lunpur for their efficient organization of his visit.

5. The visit took place mainly in Kuala Lunpur, except for one day in
Penang to attend the Commonweal th Editors’ Forumand to nmeet with
editors-in-chief of the nmain Ml aysi an newspapers. During his visit, the
Speci al Rapporteur met with representati ves of the Government, memnbers of
Parliament and the judiciary, as well as with representatives of

non- gover nment al organi zati ons active in the field of human rights,
acadenics, press professionals, witnesses and victins of alleged violations
and ot her nmenbers of civil society who were of interest to his mandate.

6. A list of persons with whomthe Special Rapporteur met during the visit
is contained in the annex to this report. The Special Rapporteur would |ike
to take this opportunity to thank those he net for their generous efforts to
assist himduring his visit to Ml aysia.

7. It should be noted that the Special Rapporteur had al so requested to
visit sone of the detai nees but could not do so due to the Governnent’s
extrene preoccupation with certain emerging situations that devel oped during
the period of his visit. As it was short notice, the inability of the
Government to respond positively may be under st ood.

. BACKGROUND AND CONTEXT

8. Mal aysia is a federation of 13 states with a parlianmentary system of
government based on periodic nmultiparty elections in which the ruling
coalition of political parties - the Barisan Nasional - has held power since

t he i ndependence of Malaysia in 1957.
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9. In 1981 Dr. Mahat hir Mhamad becane the fourth Prine M nister of

Mal aysi a si nce i ndependence. He contributed to the econonm c growth of

Mal aysia by initiating a bold policy of heavy industrialization and a
foreign policy asserting the interests of the undevel oped South versus those
of the devel oped nations of the North. Dr. Mhathir became the spokesman for
the “New Asia”, upholding certain values by which the human rights and
fundamental freedons of individuals may be limted in due regard of the need
to achi eve or sustain what are essentially described as “Asian val ues”.

Mal aysia is i ndeed anong the countries which have argued, over the past few
years, that the universal values, principles and rights set out in

inter alia, the Universal Declaration of Human Ri ghts may be subject to
cultural, historical, social, religious and/or political interpretation and
constructs.

10. Li ke other countries in south-east Asia, Ml aysia has been experiencing
econom ¢ and environnental crises in 1997 which have had consi derabl e

i mplications. Sone of the policies of the Mahathir Governnment were
progressively called into question. The ruling coalition of parties in the
Bari san Nasi onal continues to dom nate the political arena, but a nunber of
devel opnents, particularly within the United Mal ay National Organization
(UMNO - principal party of the ruling coalition) party, including the com ng
of age of a new generation of voters, tend to suggest that the traditiona
pattern of Mal aysian politics is changing.

11. On 2 Septenber 1998, Prine M nister Mahathir dropped Deputy

Prime Mnister Anwar |brahimfromthe Cabinet on all eged grounds of inmoral
and corrupt conduct. According to M. Anwar, his ouster was actually due to
political differences and led to a series of denonstrations advocating
political reforns. In Septenber 1998, the Governnent detained M. Anwar and
many of his supporters without trial under the Internal Security Act (ISA).

I brahi m Anwar and nost of his associates were later released from

| SA detention though M. Anwar renained inprisoned pending trial on crimna
charges. These devel opnments coul d have an inmportant inmpact on UVNO party

el ections schedul ed for 1999 and Mal aysi a’s general elections, which nust be
hel d before April 2000.

12. As regards the information sector, the political crisis had
implications for the quality and the objectivity of the information nmade
public as well as for the Governnent's attitude towards the exercise of the
right to freedom of opinion and expression, which becane nore restrictive.
The role played by the nmedia after the ouster of Anwar |brahimwas very
strongly criticized in certain quarters, resulting in a loss of credibility in
the Mal aysian nedia. Indeed, allegations made in affidavits which were not
subjected to the judicial process were allegedly mani pul ated by the nedia and
used agai nst M. Anwar. Furthermore, and despite the plethora of national as
wel | as foreign newspapers and private television and radi o services, the
current climate, described as a “climate of fear” by the civil society,

i nhi bits independent or investigative journalismand results in

sel f-censorship of issues that governnent authorities m ght consider
sensitive
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1. PRI NCI PAL CONSI DERATI ONS AND CONCERNS
A.  Legal framework
13. In this section, the Special Rapporteur will briefly consider sonme

aspects of the international and national |egal franework governing the
protection of the right to freedom of opinion and expression in Ml aysia.

1. | nt ernati onal obligations

14. Mal aysia is a nmenber of the United Nations and is thus bound to respect
the rights and guarantees set out in the Universal Declaration of Human

Ri ghts, of which article 19 enshrines the right to freedom of opinion and
expressi on.

15. Mal aysia is a party to five international instruments: the Convention
on the Rights of the Child (although with several reservations, in particular
to article 13 which provides the right to freedom of expression of the child),
the Convention on the Prevention and Punishment of the Crine of Genocide, the
Convention on the Elimnation of Al Forms of Discrimnation against Wonen and
the Convention on the Nationality of Married Wmen, also with reservations.

16. Mal aysi a has not acceded to the International Covenant on Civil and
Political Rights, nor to three other major conventions, the Internationa
Covenant on Economc, Social and Cultural Rights, the International Convention
on the Elimnation of Al Fornms of Racial Discrimnation and the Convention
agai nst Torture and Ot her Cruel, |Inhuman or Degradi ng Treatnent or Puni shment.

2. National leqgislation

(a) The Constitution

17. Al t hough article 10 of the Federal Constitution of Ml aysia provides for
the right to freedom of speech and expression, as well as the right to
peaceful assenbly “without arms”, restrictions may be inposed by Parlianment on
these rights in the interests of the security of the Federation, friendly
relations with other countries, public order or norality, in order to protect
the privileges of nenbers of Parlianent or to provide agai nst contenpt of
court, defamation or incitenment to any offence.

18. Article 149 of the Constitution allows |aws to be passed by Parliament
that could restrict the right to freedom of speech as well as the rights to
due process, freedom of assenbly and association nerely by stating, in the |aw
itself, that “action has been taken or threatened by any substantial body of
persons whet her inside or outside the Federation to cause a substantial nunber
of citizens to fear organi zed viol ence agai nst persons and property”. This
can be done without a declaration of emergency. Today, article 149 provides
the constitutional basis for two | aws which provide for indefinite detention
without trial - the Internal Security Act (I1SA) 1960 and the Dangerous Drugs
Act (DDA) 1985.
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19. In addition, the Constitution’ s guarantee of freedom of expression is
qualified to the extent that it can be restricted by a sinple act of
Par | i ament .

(b) The law on the press and other nmss nedia

20. Fol | owi ng the mass detentions under the I1SA in 1987 and the judicia
crisis of 1988 when three independent judges were renoved, a nunmber of
exi sting |l aws were anended to increase the power of the executive.

21. The Printing Press and Publication Act 1984 proscribes in section 8A (1)
the malicious publishing of false news defined as “not taking reasonable

measures to verify the truth”. Section 8A (1) of the Printing Press and
Publ i cations Act 1984 reads as follows: “Were in any publication there is
mal i ci ously published any fal se news, the printer, publisher, editor and the
writer thereof shall, on conviction, be liable to inprisonment for a term not

exceeding three years or to a fine not exceeding 20,000 ringgits or to both”.
Under the Act, the Government may ban the publication, inmport and circul ation
of any manuscript or publication deemed prejudicial to bilateral relations,
public norality, security, public order, national interests, or which my

al arm publ i ¢ opi ni on.

22. The Broadcasting Act of 1987 enpowers the Mnister of Information to
control and nmonitor all radio and tel evision broadcasts and to revoke the
licence of any private conmpany broadcasting material conflicting with

“Mal aysi an val ues”.

23. The Control of Inported Publications Act regul ates foreign publications
circulating in the country and gives the Government absol ute discretion to ban
any foreign publications deened prejudicial to public order, norality or the
security of Ml aysi a.

24, The 1967 Bernanma Act - which established the Government-controlled news
agency, Bernama - was amended in June 1990 in order to give Bernama excl usive
rights to distribute news photographs, econonmi c and financial data and ot her
material. The anmendnent al so all owed Bernama to cease being gui ded by the

i nternati onal conventions protecting freedom of information.

(c) O her legislation with a direct inpact on the exercise of the right to
freedom of opinion and expression

25. In recent years, a nunber of |aws were amended including the Societies
Act and the Police Act. These laws, along with the Sedition Act, could be
used to suppress or repress expression and to curb peaceful assenbly.

26. The Sedition Act 1948 prohibits public comrent on issues defined as
sensitive, such as citizenship rights for non-Mlays, the special position of
ethnic Malays in society, and certain aspects of religion. Section 4 (1b) of
the Sedition Act reads as follows: “Any person who utters seditious words
shall be guilty of an offence and shall, on conviction, be liable for a first
offence to a fine not exceeding 5,000 ringgits or inprisonnment for a term
not exceeding three years or to both, and for a subsequent offence, to

i mpri sonment for a termnot exceeding five years.”
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27. The O ficial Secrets Act was amended in 1986 to extend the
classification of governnent docunents and places the onus on journalists to
prove that the information is not secret before it is published. This Act

al so provides for a m ni num one-year custodi al sentence on those found guilty
of an offence under the Act.

28. The I SA allows for detention by the police for up to 60 days for

i nterrogati on of any person suspected of acting or being about to act in a
manner prejudicial to the security of Ml aysia or any part of the country;
following the initial 60 days, further detention for up to two years may be
authorized in witing by the Mnister of Hone Affairs. Mreover, the right of
detai nees to challenge the legality of their detentionis limted to
procedural matters.

B. Principal observations and concerns

1. The nedia

(a) The print nedia

29. The Speci al Rapporteur was inforned that the Printing Presses and
Publ i cati ons Act 1984 contains inportant limtations on press freedom First
of all, donmestic and foreign publications must apply annually to the

Government for a licence. The Act was further anended in Decenmber 1987 to
make the publication of “malicious news” a punishable offence, to expand the
Governnment’s power to ban or restrict publications and to prohibit court
chal l enges to the Governnent’s actions. According to some NGOs in Ml aysia
that produce licensed periodicals which have critical views on governnent
policies, the requirenment to renew their |icences annually exerts pressure
on these publications with respect to their content and obliges the
editors-in-chief to remain close to the CGovernnent. Some exanpl es of
newspapers affected by this Act are The Star, Watan and Sin Chew Jit Poh,
three daily | ocal newspapers whose |icences were reportedly suspended for
several nmonths during 1987 and 1988 follow ng allegations of publications of
et hni c issues.

30. In addition, the Special Rapporteur’s attention was drawn to the fact
that all mejor daily newspapers are very closely tied to conpani es connected
to political parties in the ruling Governnent, which makes the Ml aysi an press
dependent upon the Government. Consequently, the newspapers provide
uncritical coverage of government officials and give only limted and

sel ective coverage to political views of the opposition or political rivals.
Editorial opinion frequently reflects governnment positions on donestic and

i nternational issues. However, on some issues there is sometines criticism of
government policies, such as some environnental and social programes and the
functioni ng of governnment services. In addition Chinese and Indian newspapers
are generally nore free in reporting and comrenti ng on sensitive political and
soci al issues.

31. It is also alleged that newspapers and editors who are close to the
opposition parties or supporters of fornmer Deputy Prime M nister Anwar can
expect to be censored or subjected to pressure. 1In this regard, the Specia

Rapporteur was infornmed that before M. Anwar’s arrest, two editors of
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Mal aysi @’ s | eadi ng nati onal Ml ay-| anguage newspapers, Johan Jaafar from

Ut usan Ml aysia and Ahmad Nazri Abdullah fromBerita Harian, were pressured to
resign by UMNO after having published reports and editorials highlighting

vi ews expressed by IbrahimAnwar. According to the information received, the
newspapers are perceived to have sided with M. Anwar in its coverage of
intra-party struggles over political and econonm c reform

32. The Speci al Rapporteur was furthernmore informed that owing to politica
pressure, the Mal aysian press practises self-censorship in order to follow the
government line. This phenonenon was particularly visible during the
financial crisis and the environmental problenms in 1997. \Whereas pertinent

i nformati on on the two issues appeared in the press of neighbouring countries
and in the international press, nmuch of this information went unreported in
Mal aysia. Specific instructions were allegedly given not to report too nmuch
about these problens as it mght adversely affect the country’s inmage as wel |
as tourism Some of the justifications given by the Governnent to limt
freedom of the press and which were conveyed to the Special Rapporteur during
the visit were the necessity of avoiding any ethnic mnority problens and,
nmore generally, sensitive reports that woul d underm ne “national peace and
har mony” .

33. The Speci al Rapporteur’s attention was also drawn to the fact that the
CGovernment uses the Printing Presses and Publications Act to limt the freedom
of expression of certain human rights activists. The Special Rapporteur net
with Irene Fernandez, Director of Tenanganita, a women’s non-governnenta
organi zati on, who was arrested on 18 March 1996 and charged under section 8a
of the Act with publishing “false news” in a report on alleged human rights
violations in canmps for detained mgrants. M. Fernandez is free pending
trial. As of the beginning of 1998, her trial was not yet conpleted and her
case is reportedly the |Iongest one in Ml aysian history. |[If convicted, she
faces up to three years’ inprisonnent or a fine, or both.

34. Wth regard to the foreign press, it was alleged that the Government
has periodically chastised foreigners for exaggerating Ml aysia's probl ens.
According to certain sources, the Information Mnistry announced on

9 August 1998 that it plans to inpose new rules and restrictions that would
all ow the Governnment to nonitor nore closely the novenents of foreign
journalists in the country.

35. The Speci al Rapporteur had al ready been made aware of this problem since
he had transmitted an allegation to the Government of Malaysia, in the
framework of his mandate, on the deportation to the Philippines of Ms. Leah
Pal ma Makabenta, Kuala Lunmpur correspondent for Iter Press service and a

nati onal of the Philippines. Allegedly, her press pass was revoked on

1 April 1994 and she was ordered to | eave the country within 48 hours because
of an article she had witten on the mstreatnent of mgrant |abourers from
nei ghbouring countries, which the Governnent said threatened nationa

security. Reportedly, the Deputy Home M ni ster announced on 6 March 1994 t hat
all foreign journalists who published what the Governnent considered to be
negati ve reports about Mal aysia should be banned fromworking in the country.
The Speci al Rapporteur brought up this allegation again when he net with the
Deputy Honme M nister, since no reply fromthe Government had yet been

recei ved.
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36. At the same time, the Special Rapporteur remains hopeful at the energing
openness that can be observed. On 3 May 1998, World Press Freedom Day was
organi zed in Kual a Lumpur by the Asian Institute for Devel opnent Communi cation
(AIDCOM in collaboration with UNESCO, during which a panel discussion on
press freedom was hel d between journalists and editors. Along the same |ines,
t he Speci al Rapporteur wel comes the organi zation of the Comobnweal th Editors
Forum from 21 to 23 Cctober 1998 in Penang which he had the opportunity to
attend for a day. This event, which gathered editors from 35 different
countries, shows a certain will to encourage debate on the press within

Mal aysi an soci ety.

(b) The broadcast nedia and the new technol ogi es

37. Broadcasting is conpletely regulated by the 1988 Broadcasti ng Act which
requires licensing for the operation of radio and tel evision stations. The
Act confers w de conpetence on the Mnistry of Information. The Ml aysian

el ectronic nmedia are either Government controlled or run by conpanies close to
the ruling political parties. The content of private channels is closely
monitored by the authorities. The Special Rapporteur’s attention was drawn to
the fact that the broadcast of CNN progranmes is, according to some sources,
del ayed by one hour and that a voice-over summuarizes the content of the
journalist’s presentation. However, the opinion has been expressed that the
voi ce-over happens exceptionally rather than routinely. The Specia

Rapporteur is of the viewthat this practice could be assimlated to
censorshi p and deserves exam nation

38. The maj or newspapers and nost of the broadcast nedia - RTM TV3,

Mega TV, MetroVision, NTV7 and Astro - are owned and controlled by Barisan
parties or those closely associated with them This econom c control of the
media is reinforced by a code of conduct for the attribution of terrestria
and satellite frequencies to which hertz and satellite connections are also

bound. Thus, a programme is classified “18-PA” - only for persons over
18 years old - if it contains anti-cultural, political or religious el enents.
39. It has been brought to the Special Rapporteur’s attention that the

various political parties have unequal access to the electronic media. UWO
the ruling party, has full and free access to the nedia whereas the opposition
parties have sone difficulties of access. In a neeting with LimKit Siang,
who has been the | eader of the opposition for 20 years, the Special Rapporteur
was informed that M. Limhas not had even one minute on television at any
time during that period. However, he has a honme page on the Internet which is
accessible to everyone in Ml aysia and outside the country.

40. As in the print nedia, self-censorship of the electronic nedia is also
visible. In this regard, it was reported to the Special Rapporteur that |oca
cabl e tel evision conmpanies frequently elimnate foreign press reports on

Mal aysi a.

41. Furthernore, the Special Rapporteur was informed that broadcast of the
Mal aysi an denonstrations on 21 Septenber 1998 by several television stations,
including the British Broadcasting Corporation, the Australian Broadcasting
Corporation and TV New Zeal and, was jamed for several hours. Three days
|ater, the Mnister of Information announced that foreign television
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organi zati ons woul d not be allowed to use the State broadcaster’'s facilities,
whi ch were nmeant for covering a specific event and were not meant for genera
use.

42. At the sanme time, the country is open to information from outside, ow ng
mainly to the economic forces of globalization: on 11 June 1997, the M nister
of Information announced that Bernama woul d no | onger have a nonopoly on the
transm ssion of foreign news in the country, which it had enjoyed since 1990.

43. Regar di ng the new technol ogy, and in particular the Internet, the nunber
of Internet users is growing increasingly in Ml aysia and the Ml aysi an
authorities encourage citizens to equip thenselves for the Internet. Although
access to the Internet is widespread in the country, sensitive sites are
nevertheless still closely controlled and intimdation of Internet users has
been all eged and reported to the Special Rapporteur. |n August 1998,

two individuals were detained under the Internal Security Act for having

all egedly used the Internet to start runmours that the 200, 000 |Indonesi an

m grant workers schedul ed to be deported before the start of the Commonweal th
Ganes were hoardi ng knives and machetes and intending to riot.

44, The Speci al Rapporteur is of the viewthat while the use of the Internet
shoul d be allowed fullest scope, it should not be abused to spread fal se news
or for runour-nongering. However, the Special Rapporteur wi shes to encourage
the use of the Internet, which shows that Ml aysians are seeking alternative
vi ewpoi nts usi ng new nodes of comruni cation

2. The legal restrictions on freedom of opinion and expression

45, During his visit, the Special Rapporteur noted with concern that

Mal aysi a has a range of |aws which can be used to control and limt the
exercise of the right to freedom of opinion and expression (see paras. 21
and 26 to 28).

46. The | SA was passed nore than 30 years ago, when there was an active
Communi st insurgency. The Special Rapporteur notes with concern that, under
the Act, any police officer may arrest without a warrant and detain for up to
60 days any person suspected of acting in “any manner prejudicial to the
security of Ml aysia”. Furthernore, these detainees can be held

i ncommuni cado, wi thout access to |l egal representation or doctors, and often at
risk of ill-treatnent.

47. According to the Governnment, the object of the ISAis to contro

i nternal subversion threatening the security of the State. The Specia
Rapporteur was informed, however, that the Act in practice was not limted to
its original purpose but was al so being used to arrest and detain activists
and | eaders of a number of political parties as well as social and religious
organi zations. In early 1996, the CGovernnent indicated its intention to
review the I SA; however, the use of the Act by the police has increased. It
is tinme for the Act to be reviewed.

48. The Speci al Rapporteur notes with concern that during the weekend
of 20 Septenber 1998, nore than 50 denonstrators were reported to have been
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arrested and 17 were detai ned under the |ISA between 20 and 29 Septenber;
13 had been rel eased by 10 October but 4 remain in detention. According to
the Governnent, there are no nore political detainees under the |ISA

49. Unable to visit M. Anwar in detention, the Special Rapporteur
neverthel ess had the opportunity to neet with one of his |awers, Raja Aziz
Adruce, as well as with M. Anwar's wife, Dr. Wan Aziza. She herself was

i nvestigated under the Sedition Act, and on 23 Septenber 1998 she al so was
served an order under the |SA prohibiting her from hol di ng gatherings at their
home, speaking in public and carrying out any political activities.

50. The Sedition Act is another |egal restriction on the right to freedom of
expression and opinion. This legislation contains very broad definitions of
so-cal |l ed “seditious tendencies”, which include a tendency to bring into
hatred or contenpt or to excite “disaffection” against any ruler, the
CGovernnment or the adm nistration of justice. This Act was used as part of the
case agai nst Lim Guang Eng, a nenber of Parliament and Deputy
Secretary-Ceneral of the Denocratic Action Party (see para. 54).

51. Furthernore, access to public information or information relating to
public interest issues is severely restricted by the Oficial Secrets

Act 1972, which was anended extensively in 1983. Under this Act, departnenta
heads have broad powers to classify docunents as “secret” and therefore

i naccessible to the public. As this classification is conpletely subjective
and not subject to any independent scrutiny, the Special Rapporteur notes that
the Oficial Secrets Act can also potentially restrict freedom of the press.
Any public officer can declare any material an official secret - a
certification which cannot be questioned in court. This Act also obliges
journalists who have used classified docunents to reveal their sources. It
has been brought to the Special Rapporteur's attention that in 1995,

two journalists working for the newspaper Harian Metro were arrested and
detained for alleged contravention of the Act. However, they were not charged
and were subsequently rel eased.

52. In view of the above considerations, the Special Rapporteur w shes to
recall that under international human rights law, the right to freedom of
expression can be restricted only in the nost serious cases of threats to

nati onal security. He refers in this regard to the Johannesburg Principles on
Nat i onal Security, Freedom of Expression and Access to Information, which

of fer some guidance on this matter (E/ CN. 4/1996/39, annex), as well as to

par agraphs 46 to 48 of his last report (E/ CN. 4/1998/40).

3. The judiciary
53. The Ml aysi an Constitution provides for an independent judiciary and in
the eyes of the Constitution it is the judiciary that remains the best
custodi an of fundamental freedons. It is for the courts to ensure that
restrictions are not such as to render these freedons illusory.
54, The case of Lim Guan Eng was nentioned to the Special Rapporteur as an

exanpl e of selective prosecution based on political notivations, as well as a
violation of the right to freedom of expression. Menber of Parlianent and
Deputy Secretary-General of the opposition, M. LimGuan Eng went on trial in
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January 1996 after publicly criticizing the judiciary and in particular the
Governnent’ s handling of allegations of statutory rape against the forner
Chief Mnister of Malacca. After having | ost an appeal before the Federa
Court in April 1998, Lim Guan Eng is now serving two concurrent 18-nonth
prison terms for sedition and malicious publishing of fal se news.

55. The Speci al Rapporteur requested by letter dated 21 October 1998 to neet
with Lim Guan Eng, but did not receive any reply. During a nmeeting with the
Deputy Hone M nister, the Special Rapporteur expressed his concern about

Lim Guan Eng’s case and drew attention to the fact that as a nmenber of
Parliament, he should be able to attend the Parliament's sessions. The
Speci al Rapporteur also net with Lim Guan Eng’s father, LimKit Siang, who
provi ded himwi th updated information on his son

56. During his visit, the Special Rapporteur met with Murray Hiebert, a
Canadi an correspondent for the Far Eastern Economi ¢ Revi ew who was found
guilty of contenmpt of court and sentenced to three nonths in jail on

4 September 1997. Since then, M. Hiebert has had to surrender his passport
to the authorities and is not able to travel or to go back to his country to
visit his famly. The Special Rapporteur asked for the Government's specia
consideration in this case.

57. In addition, it was brought to the Special Rapporteur’s attention

t hat defamation | aws have at tinmes been used to stifle freedom of
expression. The Special Rapporteur learned that in recent years civi
suits have been brought alleging defamati on and requesti ng damages of up
to mllions of ringgit. This is a phenonenon which appears to be having a
very chilling effect on freedom of expression and needs to be curbed. 1In
this regard, the Special Rapporteur is deeply concerned about the case of
Dat 0’ Param Cumar aswany, Speci al Rapporteur on the independence of judges
and | awers, who faces four defamation suits (seeking damages totalling
$108 mllion) brought by several prom nent individuals and Ml aysi an
corporations for a 1995 interview with the London-based magazi ne
International Commercial Litigation, in which he cormented on his

i nvestigations into allegations of corporate interference with the

Mal aysi an judiciary. Since the Ml aysian Government did not recognize the
immunity granted to himby the United Nations Secretary-General in his
capacity as Special Rapporteur, the case was referred to the Internationa
Court of Justice. The Special Rapporteur anxiously awaits the fina
judgenent in the matter

4. Restrictions on the right of assenmbly

58. In view of the nature of his nandate, the Special Rapporteur does
not wi sh to address questions relating uniquely or mainly to freedom of
assenbly. Nevertheless, in view of the fact that the right to freedom of
assenbly is an intrinsic part of the right to freedom of expression, he
would like to offer some observations on this matter

59. The right to freedom of assenmbly is guaranteed by the Ml aysi an
Constitution with certain restrictions “in the interest of security and
public order”. The Police Act 1967 requires a police pernmt 14 days
before any public assenbly is held. This Act was further anended in 1989
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to allow the police to disperse |arge gatherings on private prem ses if
they were of the opinion that there was a threat to public order, or a
breach of the peace could occur

60. Wher eas spont aneous denonstrations occur periodically, albeit
limted in scope and generally with the tacit consent of the police,
public rallies as part of electoral canpaigning have been banned by the
Government since 1978. Opposition parties are therefore forced to apply
for permts to hold small neetings and often conplain that they are denied
permts for such gatherings. The Special Rapporteur's attention was drawn
to all eged actions by the police to cancel a public neeting organized by
the opposition Denocratic Action Party on 31 May 1998 and a neeting of
political parties on 2 June, which were intended to discuss the

adm ni stration of justice and a m scarriage of justice against a nmenber of
Parliament. The police asserted that both gatherings were a threat to
nati onal security.

61. Since the renmoval of M. Anwar, although police pernmits were often
refused, several denonstrations took place during the nmonth of

Sept enber 1998 to support M. Anwar and his call for reform In

Oct ober 1998, public rallies becane nore frequent while remaining

spont aneous and peacef ul

62. The Speci al Rapporteur is deeply concerned about the way the police
someti nmes di spersed the denonstrators who were peacefully expressing their
opi nion and their right of assembly. According to the information
transmitted to the Special Rapporteur, at |east 126 persons were arrested
on 20 and 21 Septenber 1998. Though nost of them were | ater rel eased on
bail, they are still being charged with participating in an illega
assenbly, which carries a maxi mum penalty of up to six nmonths in prison

63. In the course of a neeting with the | eader of the opposition
LimKit Siang, the Special Rapporteur was informed that at the 17 Cctober
denonstration, 127 people were arrested and appeared in the magi strate's
court charged with participating in an illegal gathering. During the
Speci al Rapporteur's mission, a large rally was held on the occasion of
the presentation of the 1999 budget by Prinme Mnister Mahathir on

23 Cctober 1998. According to the information received, the crowd was

di spersed and six people arrested, including a journalist working for an
Australian news agency, for illegal assenbly and obstructing the police
fromdi scharging their duties.

64. The Speci al Rapporteur wi shes to express his concern over this
unfortunate devel opment. According to several NGOs, acadenics and
political |eaders, these recent denonstrations, which are w thout
precedent, highlight the need for nore denopcracy in the country.

[11. CONCLUDI NG OBSERVATI ONS

65. Freedom of opinion and expression is the basis of all freedons upon
whi ch the edifice of denbcracy rests. No nation can progress unless
freedom of speech is secured for every individual and protected by |aw
Mal aysi a of |ate has nmade great progress in the econom c and socia
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fields. Nevertheless, steps should be taken to strengthen the protection
of human rights, and in particular the right to freedom of opinion and
expressi on.

66. The Speci al Rapporteur is concerned at the extent of the limtations
on the right to freedom of opinion and expression in the nationa

| egi slation of Malaysia. Wth regard to the use of |laws to protect the
security and the integrity of the State, the Special Rapporteur is

conpel led to conclude that certain wording in and the inplementation of
these laws, in particular the Internal Security Act, the Sedition Act and
the Printing Presses and Publication Act, fail to offer adequate
protection of the right to freedom of opinion and expression as provided
for by applicable international human rights law, including article 19 of
t he Uni versal Declaration of Human Rights. The Special Rapporteur w shes
to enphasize that only in highly exceptional cases can a nation's security
be directly threatened by a person capable of and intending to cause
actions to be taken to that end, in particular by advocating or inciting

to the use of violence. 1In no instance may the exercise of the right to
freedom of expression be punished on the nere ground that it m ght
possi bly jeopardize national security. It is for the State to establish

what consequences woul d ensue froma specific action and why it would
constitute a direct threat to national security.

67. Freedom of the nedia in Mal aysia has been often hindered by exerting
political and |legal pressure on journalists, which has led to w despread
sel f-censorship in their daily work. The Special Rapporteur considers the
dependence of the mass nedia on the State through State ownership or
economic control by the ruling party to be undesirable. The Specia
Rapporteur is particularly concerned at the Iimted access of opposition
politicians to the electronic nedia. 1In this regard, the Specia

Rapport eur enphasi zes that the nmpost inportant functions of the nedia - to
inform investigate, expose abuse and educate - are of crucial inportance
to society, and can only be fulfilled by nmedia that are free from
unnecessary constraints.

68. The Speci al Rapporteur expresses his distress concerning the alleged
obstacles to the free exercise of foreign nmedia, in particular the
prosecution of foreign journalists and governnmental measures to restrict
the broadcasting of foreign electronic nedia. The Special Rapporteur
observes that the Ml aysian public’s effective exercise of their right to
receive conplete and reliable information should not be limted and that

t he popul ati on should not be prevented from having full access to a
mul ti tude of opinions and critical views.

69. Furthernore, the Special Rapporteur notes that the Ml aysian public
would i ke to see nmore transparency and accountability in its own media so
that there is nore spontaneity in reporting and anal ysi ng i nportant

i ssues. Additional efforts should be made, through adequate training of
journalists, to be nore bal anced and objective in order to regain sone
credibility in the eyes of the public.



E/ CN. 4/ 1999/ 64/ Add. 1
page 14

70. The Speci al Rapporteur wi shes to express his view that freedom of
expressi on woul d be enhanced if a nore |liberal view were taken with
respect to denonstrations. Denobcracy, in fact, thrives on them

71. Wth regard to the judicial system the Special Rapporteur considers
that the executive should not be permtted to use the judiciary in such a
manner that would be seen by the people as an attenpt to restrict their
rights. The inpartiality of the judiciary should not be called into
guesti on.

I'V. RECOMVENDATI ONS

72. On the basis of the principal observations and concerns set out in
the previous section, the Special Rapporteur would like to offer the
foll owi ng reconmendations to the Governnent for its consideration. 1In

view of the open and constructive exchanges of views that took place
during his visit, the Special Rapporteur is convinced that these
recommendations will be received in a spirit of shared commtnent to
strengt hening the pronotion and protection of the right to freedom of
opi ni on and expression.

73. The Governnent is strongly encouraged to consider taking further
steps to fully guarantee the protection of the right to freedom of opinion
and expression. These steps should include the repeal of the Interna
Security Act and the consideration of other means, in accordance with

i nternational standards, to protect its national security. It should
furthermore include anmendnents to some of the current nationa

| egislation, in particular the Printing Presses and Publication Act, the
Sedition Act and the Oficial Secrets Act, to facilitate the exercise of
the right to freedom of opinion and expression in a nore transparent and

j udi ci ous manner.

74. It is recommended that the Government revi ew cases of persons who
are being held for having exercised their right to freedom of opinion and
expression with a viewto releasing them The cases of all persons who
have been tried in court and convicted in application of |aws or

regul ations inconpatible with the protection of the right to freedom of
opi nion and expression, as affirmed in the Universal Declaration on Human
Ri ghts, should al so be revi ewed.

75. The Speci al Rapporteur urges the Governnent of Ml aysia to repea

the regul ati ons on annual |icensing of newspapers in order to ensure that
any registration requirenents serve an adnministrative purpose only and are
not used to inpose restrictions on the nmedia outside the scope of

article 19 of the Universal Declaration on Human Ri ghts.

76. The Speci al Rapporteur strongly encourages the Government to take
all necessary steps to ensure the independence of the nmedia, including
saf eguards against any interference by political interests. The
establ i shnent of an independent media council could be a first step
Initiatives on the part of nedia professionals to establish i ndependent
and vol untary professional associations should al so be encouraged, in
particular with regard to devel opi ng nmet hods and systems of voluntary
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sel f-regul ati on such as codes of ethics for the profession, training
programes which address the rights and responsibilities of the nmedia and
the Governnent, as well as nonitoring the inplementation of the right to
freedom of expression and freedom of the nedia in accordance with

i nternati onal standards.

77. The Speci al Rapporteur urges the Governnent to respect the right of
Mal aysi ans to hol d peaceful denonstrations and assenblies and to adhere to
i nternational standards on the use of force against denonstrators.

78. The Governnent is encouraged to align its national law with the
provisions of international |aw relating to freedom of opinion and
expression, in particular by introducing nore explicit nationa
legislation to facilitate the attai nnent of a proper balance in the
judiciary's efforts to protect human rights in general and the right to
freedom of opinion and expression in particul ar

79. The Speci al Rapporteur strongly encourages the Government of
Mal aysia to take all necessary steps to sign and ratify the Internationa
Covenant on Civil and Political Rights, as well as its Optional Protocols.

80. Finally, the Special Rapporteur reconmends that the Governnment give
serious consideration to the establishment of an onmbudsman's office and of
a special comm ssion for human rights or a separate mnistry for human
rights.
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Annex
PERSONS W TH WHOM THE SPECI AL RAPPORTEUR MET DURING HS VISIT

Gover nment _of Ml aysi a

Dat uk Seri Abdul | ah Badawi, M nister for Foreign Affairs

Dat uk Seri Mhamad Rahmat, M nister of Information

Dat uk Taj ol Rosli Mhd. Chazali, Deputy Hone Mnister, Mnistry of Home
Affairs

Professionals in the information sectors

Datuk A. Kadir Jasin, Editor-in-Chief, New Straits Ti nes

Ms. Aisha Ali, Features Editor, New Straits Tines

M . Raphael Pura, Southern Asia correspondent, The Asian Wall Street
Jour nal

M. Mirray Hiebert, correspondent, Far Eastern Econom c Review

Non- gover nnent al _or gani zati ons

Prof essor Chandra Miuzaffar, President, International Myvenent for a Just
Wworld

P. Ramakrishnan, Aliran Kesedaran Rakyat (ALl RAN)

M. Gan, ALIRAN

Raj a Azi z Adruce, HAKAM

Ranmdas Ti kandas, HAKAM

Si varasa Rasi ah, Suara Rakyat Ml aysi a ( SUARAM

I rene Fernandez, Director, TENAGANI TA

Tunku Abdul Aziz, Coordinator for Ml aysia, Transparency |International

O her _individuals

Dat o’ Param Cumar aswany, United Nations Special Rapporteur on the

i ndependence of judges and | awyers

LimKit Siang, Parliamentary Opposition Leader

Prof essor Jonmo Kwanme Sundaram Faculty of Econom cs and Admi nistration,
Uni versity of Mal aya

Khai rul Bashar, Executive Director, Asian Institute for Devel opnent
Conmruni cati on ( Al DCOM

Abdul Razak Bagi nda, Executive Director, Ml aysian Strategic Research
Centre (MSRC)

Dr. Wan Aziza, wife of the fornmer Deputy Prime M nister and Fi nance
M ni ster, |brahi m Anwar



