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4>FH4HJH"4>FH4HJH" ?D(">42"P44?D(">42"P44 ?$X,*4>,>>ZN?$X,*4>,>>ZN ="P46="P46

B@B@ &@BD@F"<&@BD@F"< BD,FHJB>@FH4BD,FHJB>@FH4 44 BD"&@FJ*4bBD"&@FJ*4b
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EAC!%?Q=!aEAC!%?Q=!a 3=K?C;!O3a3=K?C;!O3a ?? 7!=)3)!G!M7!=)3)!G!M, AC+)9?/+==YMAC+)9?/+==YM
=!=! )?9/=?EG3)?9/=?EG3 %% E?EG!%+E?EG!%+ E?%+G!E?%+G! A?A+Q3G+9+5A?A+Q3G+9+5
;+/C+'3?=!9[=?'?;+/C+'3?=!9[=?'? =!IQ=?=!IQ=?-3EE9+)?%!G+9[E7?'?3EE9+)?%!G+9[E7?'?
3=EG3GIG!3=EG3GIG! ?C'!=31!O33?C'!=31!O33 ?#W+)3=+==YM?#W+)3=+==YM =!O35=!O35
A?A? %?AC?E!;%?AC?E!; AC+EGIA=?EG3AC+EGIA=?EG3 33 AC!%?EI)3aAC!%?EI)3a

)0,D,<4)0,D,<4 GD^&4FGD^&4F (E@,*4>,>>Z,E@,*4>,>>Z, SH"HZSH"HZ !<,D484!<,D484)

)0,D,<4 GD^&4F b&:b,HFb *4D,8H@D@<="P4@>":\>@(@ 4>FH4HJH"`FH4P44,>"JR>@-
4FF:,*@&"H,:\F8@(@ JRD,0*,>4b;4>4FH,DFH&"`FH4P44E@,*4>,>>ZNSH"H@&!<,D484.
'-> GD^&4F 2">4<",H ^HJ *@:0>@FH\ F 1994(@*", 8@(*" ,(@ 8">*4*"HJD" $Z:" &Z*&4>JH"
BD,24*,>H@< #4::@< 7:4>H@>@< 4 JH&,D0*,>" E,>"H@< E@,*4>,>>ZNSH"H@& !<,D484.

1" B,D4@* BD,$Z&">4b & ^H@6 *@:0>@FH4 (-> GD^&4F @$,FB,R4: D"FT4D,>4,

BD@(D"<<Z *,bH,:\>@FH4 &@ &F,N @$:"FHbN, 8@H@DZ<4 B@DJR,>@ 2">4<"H\Fb

="P4@>":\>@<J 4>FH4HJHJ `FH4P44. % F@HDJ*>4R,FH&, F *DJ(4<4 L,*,D":\>Z<4

JRD,0*,>4b<4 3>FH4HJH D"2D"$@H": 4>4P4"H4&Z & H"84N @$:"FHbN, 8"8 B@**,D0">4,
"&H@D4H,H" B@:4P44, @$,FB,R,>4, BD"&@B@Db*8" & >@&ZN *,<@8D"H4R,F84N (@FJ*"DFH&"N,
:,R,>4, >"D8@<">@&, BD"&@FJ*4,, @F>@&">>@, >" B,D,&@FB4H">44, 4 4FF:,*@&">4b &
@$:"FH4 >"F4:4b & @H>@T,>44 0,>V4>. % F@@H&,HFH&44 F 2"8@>@< @ $@D\$, F

BD,FHJB>@FH\` 1994(@*" 3>FH4HJH BD4FHJB4: 8 @FJV,FH&:,>4` <>@(@:,H>,6 BD@(D"<<Z
4FF:,*@&">46 4 @P,>@8, >" 8@H@DJ` B@HD,$J,HFb &Z*,:4H\ F&ZT, 100<:>. *@::. ES!,
*:b @P,>84 B@F:,*FH&46 @F>@&>ZN >@&@&&,*,>46, @$,FB,R4&",<ZN 2"8@>@*"H,:\FH&@<:
@$,FB,R,>4, BD"&@B@Db*8" F4:"<4 @$V4>, >"F4:4, & @H>@T,>44 0,>V4>, D,L@D<"
F4FH,<Z >"2>"R,>4b >"8"2">46 4 4FBD"&4H,:\>ZN JRD,0*,>46, " H"80, FJ*Z *:b

D"FF<@HD,>4b *,: @ >"D8@H48"N. 3>FH4HJH b&:b,HFb H"80, B"DH>,D@< ;4>4FH,DFH&"
@$@D@>Z & @FJV,FH&:,>44 BD@(D"<<Z, >" 8@H@DJ` B@HD,$J,HFb &Z*,:4H\ F&ZT,

50 <:>. *@::. ES!, *:b D"2D"$@H84 H,N>@:@(46 *&@6>@(@ >"2>"R,>4b, BD42&">>ZN
@$,FB,R4H\ J*@&:,H&@D,>4, B@HD,$>@FH,6 @$@D@>Z 4 F@$:`*,>4, >@D< (D"0*">F8@(@

BD"&".

C"FT4D,> F@$FH&,>>Z6 >"JR>@-4FF:,*@&"H,:\F846 B@H,>P4": 3>FH4HJH", >"JR>Z,
F@HDJ*>484 8@H@D@(@ 8@>P,>HD4DJ`H F&@, &>4<">4, >" H"84N BD@$:,<"N, 8"8

4FF:,*@&">4, *4>"<484 JD@&>b BD,FHJB>@FH4 2" B@F:,*>4, *,FbH\ :,H & 75 (@D@*"N
!<,D484. 1>"R4H,:\>@ D"FT4D,> @$X,< 4>L@D<"P44 @ D,2J:\H"H"N 4FF:,*@&">46,
*@&@*4<Z6 >" <,FH" 8"8 & H4B@(D"LF8@6, H"8 4 ^:,8HD@>>@6 L@D<,. 3>FH4HJH
BD4F@,*4>4:Fb 8 11 *DJ(4< 8D4<4>@:@(4R,F84< 4>FH4HJH"<, D"FB@:@0,>>Z< &

D"2:4R>ZN FHD">"N <4D", & 8"R,FH&, R:,>" F,H4 AD@(D"<<Z ?D(">42"P44 ?$X,*4>,>>ZN
="P46 & @$:"FH4 BD,*JBD,0*,>4b BD,FHJB>@FH4 4 J(@:@&>@(@ BD"&@FJ*4b.

)@ D"$@HZ & ="P4@>":\>@< 4>FH4HJH, `FH4P44 (-> GD^&4F b&:b:Fb 2"<,FH4H,:,<
8@<4FF"D" B@ BD"&@&Z< &@BD@F"< A@:4P,6F8@(@ JBD"&:,>4b (. =\`-5@D8". 1">4<"b ^HJ
*@:0>@FH\, @> &ZB@:>b: LJ>8P44 8@>FJ:\H">H" 8@<4FF"D" B@:4P44 4 (,>,D":\>@(@
F@&,H>48" IBD"&:,>4b, " H"80, @FJV,FH&:b: >"*2@D >"* AD"&@&Z< $`D@, ?H*,:@<
:4P,>246 4 #`D@ J(@:@&>@(@ BD"&@FJ*4b. 1" B,D4@* D"$@HZ & A@:4P,6F8@<

JBD"&:,>44 (-> GD^&4F FL@D<J:4D@&": H"80, 4>4P4"H4&J B@ @$,FB,R,>4` F@$:`*,>4b
>@D< (D"0*">F8@(@ BD"&", 8@H@D"b BD,*JF<"HD4&",H &ZB@:>,>4, `D4FH"<4 LJ>8P46
F@&,H>48@& B@:4P,6F84N JR"FH8@&.% 1995(@*J K@>* K@D*" 43>FH4HJH (@FJ*"DFH&,>>@(@
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JBD"&:,>4b 4<. 7,>>,*4 '"D&"D*F8@(@ J>4&,DF4H,H" BD4FJ*4:4 ^H@6 BD@(D"<<, BD,<4`
2" >@&@&&,*,>4b & F4FH,<, JBD"&:,>4b E@,*4>,>>ZN SH"H@& !<,D484. '-> GD^&4F
b&4:Fb H"80, 4>4P4"H@D@< 2"BD,H" >" THJD<@&@, @DJ04, & (. =\`-5@D8,; &>,*D4:
>@&Z, H,N>@:@(44 & BD@P,FF "D,FH"; FL@D<J:4D@&": FHD"H,(4` IBD"&:,>4b B@:4P44 B@
@$,FB,R,>4` 8"R,FH&" 042>4, @2"(:"&:,>>J` "%@2D@0*,>4, @$V,FH&,>>ZN <,FH & =\`-
5@D8,"; 4, b&:bbF\ BD,*F,*"H,:,< 7@>FJ:\H"H4&>@6 (DJBBZ B@ &@BD@F"< $,2@B"F>@FH4
& T8@:"N, D"2D"$@H": BD,*:@0,>4, @ >@&@< B@*N@*, 8 >"F4:4` & T8@:"N.

)@ ^H@(@ B,D4@*" (-> GD^&4F &ZB@:>b: LJ>8P44 (:"&>@(@ F@&,H>48" A@*8@<4H,H"
B@ J(@:@&>@<J BD"&@FJ*4` 7@<4H,H" B@ FJ*,$>Z< @D(">"< A":"HZ BD,*FH"&4H,:,6

E@,*4>,>>ZNSH"H@&!<,D484.=" @F>@&, F@HDJ*>4R,FH&" F BD,*F,*"H,:,<A@*8@<4H,H"
(->@< Q"D:\2@< ]. SJ<,D@<, R:,>@<A":"HZ BD,*FH"&4H,:,6, (-> GD^&4F FL@D<J:4D@&":
>@&Z, BD@(D"<<Z >"*2@D" >"* F:JT">4b<4 4 2"8@>@*"H,:\>Z, 4>4P4"H4&Z B@ &@BD@F"<

J(@:@&>@(@ BD"&@FJ*4b.

)@ ^H@(@ (-> GD^&4F b&:b:Fb FB,P4":\>Z< 8@>FJ:\H">H@< <^D" (. =\`-5@D8"
(->" ]*&"D*" 3. 7@R". % R4F:, *DJ(4N LJ>8P46 (-> GD^&4F @FJV,FH&:b: JBD"&:,>R,F846
4 BD"&@&@6 @$2@D & (@D@*F8@6 8@<4FF44 B@ BD"&"< R,:@&,8", 8@@D*4>4D@&":

@FJV,FH&:,>4, (@D@*@< L,*,D":\>@6 BD@(D"<<Z :,(":42"P44 4<<4(D"P44, F@2*":
7@<4FF4` B@ JRD,0*,>4` &ZFT,(@ 4>FH4HJH" BD"&" 4 `FH4P44, D,T,>4, @ 8@H@D@<
$Z:@ BD4>bH@ 7@>FJ:\H"H4&>Z< F@&,H@< <^D" B@ @$V4>>Z< @H>@T,>4b< B@F:,

4>P4*,>H" & D"6@>, '@&"D* #4R, " H"80, &ZB@:>b: LJ>8P44 8@@D*4>"H@D" 7">P,:bD44
<^D" B@ F:J0$"< @$D"2@&">4b.

)@ H@(@, 8"8 @> FH": FB,P4":\>Z< 8@>FJ:\H">H@< <^D", (-> GD^&4F b&:b:Fb
FB,P4":\>Z< F@&,H>48@< B,D&@(@ 2"<,FH4H,:b <^D" 4 B@<@V>48@< *4D,8H@D"

BD"&@@ND">4H,:\>ZN F:J0$ (. =\`-5@D8", " *@ H@(@ - FB,P4":\>Z< F@&,H>48@<

8@<4FF"D" B@:4P44 IBD"&:,>4b B@:4P44 (. =\`-5@D8". A@<4<@ H@(@, RH@ (-> GD^&4F
<>@(@8D"H>@ &ZB@:>b: LJ>8P44, F&b2">>Z, F 8@>FJ:\H4D@&">4,< 4 4FF:,*@&">4b<4, @>
@$:"*",H @$T4D>Z< @BZH@< & @$:"FH4 BD"&" 4 J(@:@&>@(@ BD"&@FJ*4b 4 b&:b:Fb, &
R"FH>@FH4, `D4FH@<-D,L,D,>H@< FJ*\4 CJH #^6*,D '4>F$JD(; 3FB@:>4H,:\>Z<

*4D,8H@D@< !(,>HFH&" J(@:@&>@(@ BD"&@FJ*4b (. =\`-5@D8"; 3FB@:>4H,:\>Z<

*4D,8H@D@< BD@,8H" @8"2">4b B@<@V4 0,DH&"</F&4*,H,:b< 3>FH4HJH" BD"&@FJ*4b

(%,D").

'-> GD^&4F &ZFHJB": F :,8P4b<4 4 &,: JR,$>Z, 8JDFZ B@ J(@:@&>@<J BD"&@FJ*4`,
BJ$:4R>@6 B@:4H48, 4 4FH@D44 & =\`-6@D8F8@< 4>FH4HJH, BD"&", 3>FH4HJH,

(@FJ*"DFH&,>>@6 F:J0$Z %"(>,D" BD4 =\`-6@D8F8@< J>4&,DF4H,H, 4 5,:\F8@<

8@::,*0,. ?> b&:b:Fb FH4B,>*4"H@< ;"D*,>" 4 ;"DT"::" & @$:"FH4 J(@:@&>@(@ BD"&"
& 3>FH4HJH, BD"&" =\`-6@D8F8@(@ J>4&,DF4H,H", O,>HD, 4FF:,*@&">46 & @$:"FH4

BD,FHJB>@FH4 4 BD"&@FJ*4b.

'-> GD^&4F 4<,,H *4B:@< F @H:4R4,< *@8H@D" BD"&" 3>FH4HJH" BD"&" =\`-
6@D8F8@(@ J>4&,DF4H,H", $Z: R:,>@< 7@<4H,H" B@ BD"&@&@<J @$2@DJ 4 B@:JR":

FH4B,>*4` 4<,>4 !DHJD" '"DL4:*" M^62" & @$:"FH4 (D"0*">F84N F&@$@*. ?> H"80,
4<,,H *4B:@< <"(4FHD" (@FJ*"DFH&,>>@6 "*<4>4FHD"P44 3>FH4HJH" (@FJ*"DFH&,>>@6

F:J0$Z %"(>,D" BD4 =\`-6@D8F8@< J>4&,DF4H,H, 4 *4B:@< $"8":"&D" 4F8JFFH& F

@H:4R4,< B@ BD,*<,HJ "<,D48">F84N 4FF:,*@&">46 5,:\F8@(@ 8@::,*0".
?BJ$:48@&">>Z, 4< D"$@HZ &8:`R"`H F:,*J`V,,: "Rethinking sovereign immunity after
Bivens" & New York University Law Review; "Compliance strategies for draft registration" (with
James B. Jacobs)& Arizona Law Review; "A modest proposal to end gun running in America"
(with William Smarrito)& Fordham Urban Law Journal; "Using subpoenas to obtain police records"
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(with Thomas P. Doepfner)& New York Law Journal; 4 Rethinking School Safety,*@8:"*
7@>FJ:\H"H4&>@6 (DJBBZ B@ $,2@B"F>@FH4 & T8@:"N (. =\`-5@D8", BD,*F,*"H,:,<
8@H@D@6 @> b&:b:Fb.

4


