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The meeting was called to order at 10.15 a.m. in the Commission’s approach. The proper distinction was
rather between events that were certain and those that were
o ) ] . ) less than certain, and possibly quite improbable. Third, the
Visit by the Eremdent, Vlce-Pr§S|dent and Registrar of suggestion was that a State’s obligation to prevent
the International Court of Justice “significant transboundary harm” that was bound to occur
1. The Chairman welcomed to the Committee themight be discharged by the State’s taking measures to prevent
President of the International Court of Justice, Mr. Steph@f minimize the risk of such harm. The assumption that State
Schwebel, the Vice-President of the Court, Mr. Christophéenduct involving the risk of inevitable significant
Weeramantry, and the Registrar of the Court, Mr. Eduard@nsboundary harm did not, as such, also entail that State’s
Valencia-Ospina. He then invited the President of the Coutbligation to cease and desist from the risk-bearing conduct
to address the Committee. was highly questionable; it reflected an anachronistic view

. : of the fundamental balance of States’ rights and obligations
2. Mr. Schwebel(President of the International Court of.n situations in which a significant degradation of the

Justice) salq th_at he regardeq the memb_ers ofthe Intemat'ogﬁ\llironment was involved.
Law Commission and the Sixth Committee as workers and

colleagues in the same field who were devoted to nurturify ~ With regard to the specific questions posed in
the progressive development and increased effectivenespafagraphs 32-34 of the report, his delegation believed that
international law. He therefore expressed his gratitude for tfailure to comply with any of the duties of prevention as set
privilege of seeing them at work. out in the draft articles would be covered by the law of State
responsibility. Since all such duties had thus far been couched

3. The Chairman said that he looked forward to future. -
. . . .__interms of obligations upon States, there was no need for the
visits to the Committee by the President of the Internaﬂoné\ g b

. ommission to address issues relating to the civil liability of
Court .Of Justice and to further contacts between ”Eﬁe private operator involved in any given context. As for the
Committee and the Court.

eventual form that the draft articles might take, it would be
premature to give an answer; his delegation would wait and
- R . see how the Commission proceeded in redressing some of the
Comm|SS|on on the work of its fiftieth session fundamental problems that he had identified. With regard to
(continued (A/53/10 and Corr.1) the form that the dispute settlement procedure should take,
4, Mr. Cede (Austria) endorsed the decision by thet would make sense to follow the example of the Convention
International Law Commission to hold a single session ion the Law of the Non-Navigational Uses of International
Geneva in 1999 and another split session in 2000. Such\Afatercourses, given the very similar level of complexity of
arrangement would make it easier for the Commission the interrelated rights and obligations of States. The
evaluate which schedule was more conducive to the progré&smmission could readily adapt the provisions of article 33
of its work. of the Convention and the annex on arbitration to the draft

5. With regard to chapter IV, his delegation was gratifie rticles on prevention. His delegation continued to support

that the decision taken the previous year to undertake t & Comm|SS|on’s d'eCISIOI’l to concentrate, as a first step, on
study of prevention should have already resulted in a set!ff topic of prevention. The concerns that h.e h.ad’expressed
draft articles. Its pleasure at such speedy action was, howeﬁ uld not b.e seen as atwism ,Of the Commission’s WOI’k'
mixed with concern over what it perceived as basi ut only as ideas anq suggestlons that should be taken into
shortcomings in the draft articles and the commentary. Firé‘t‘,:Count in future deliberations.

it could be questioned whether the Commission was rightth ~ The Commission should not lose sight of the originally
choosing the wording “risk of causing significantconceived task of elaborating rules on liability proper.
transboundary harm” instead of “significant risk oMeanwhile, its work on prevention could and should make
transboundary harm” as one of the three defining criteria. Tle useful contribution to clarifying and strengthening
wording chosen unnecessarily blurred the exact legakernational law in support of sustainable development.

interrelationship of the crucial elements of the rlsk8_ With regard to diplomatic protection (chapter V), it was

probability and consequence of the injurious event.obelc re)?rettable that it had not yet been possible to produce draft

the related assumption in paragraph (13) of the commentaRy; es that could provide a focus for the Commission’s

to draftarticle 1 that the.core concern of the.prevention tOPfGture debates. If the Commission intended to abide by its own
was futurg ha}rm as against present, orongoing, harm, was 8edule of work, it should consider specific, more narrowly
fully convincing and reflected a basic conceptual weakness

Agenda item 150: Report of the International Law
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defined issues rather them engaging in yet another round of on some key issues. The concept of international crimes
general discussions. should be deleted from the draft articles. Not only had the

9 Human rights and diplomatic protection should not b%istinction between “international crimes” and “delicts as
specifically linked in any draft articles on the topic. Thénternatlonallywrongful acts” become increasingly attenuated

international norms governing the two had overlapping, bg{thehdraft articles, a:?ffar ZS cons_elql_Jences werfe conczrned,
intrinsically different, public order functions. In particular,”Yt t choncr:apt ltself fitted uneasily into a set o secor d"’_‘ry
his delegation seriously doubted that the perspective '6§€S- For the same reason, "Circumstances precluding
diplomatic protection as a human right could be based gxﬁongfulness bould not be revisited. Consideration of any

existing international law or would become part of the&€9al consequences ~ flowing =~ from State ~conduct,
international legal order in the immediate future. In genera{?PtW'thStandmg the existence of circumstances precluding

however, it agreed with the conclusions of the open-end wrongfulness of that conduct, was clearly beyond the

Working Group on how the issues presented by the top%:ope of the draft articles on State responsibility, which were,
should be tackled of course, predicated on there having been wrongful State

_ conduct in the first place.
10. With regard to unilateral acts of States (chapter VI), he

said that, considering the intrinsically complex nature of thes- On the_ issue of a_Ltt_ribution, consistency and symmetry
topic and the many diverging views on the meaning &a‘language in the provisions of chapter Il of Part One of the

“unilateral acts” in theory and practice. The report Wagraft articles were important. The draft text — and specifically

commendable for its clarity and intellectual maturity. Giveﬁraft article 9 —was deficient in that respect. Moreover, on

the differences of opinion and the sheer practical difficultietg1e specific question in paragraph 35, which asked whether

involved, however, the Commission ought to take all conduct of an organ of a State was attributable to that State

conservative or narrow approach. It should focus on unilater%{?der a_rtlcle 5, |r_respect|ve of the naturg of th}JCtj his
declarations to the exclusion of other unilateral expressioﬂgleg_at'on gues_tmned the usefulness ofjthre g_est|on|sor

of the will of States, thus enormously simplifying its worKUré 1mperi criteria. The relevant draft articles (5_10)_
and, possibly, ensuring its early and successful conclusic%s.t'ngu'Sheq between conduct of the organ O_f _the State acting
In that context, his delegation strongly believed that the fin4l that capacity and conduct by persons, entities or organs of

product ought to be in the shape of a draft guide to practi(i’é'mh‘:“r State mvglvmg the Exercise of elemgnts of
rather than a draft convention. governmental authority of the State. Neither formulation was

) . entirely free of ambiguity and the former, in particular, was
11. Onthe question of whether the scope of the topic showgtentially problematic. The attribution of one and the same

be extended to cover such unilateral acts of States §e of conduct to the State might well vary in accordance
declarations issued vis-a-vis subjects of international laytn 5 given State’s definition of “organ”. The attempt to give
other than States, a broad approach would clearly Be more precise definition of “act of State” was
preferable. Given the growing participation of actors othgnderstandable, but the assumption that the act of State for
than States in the international legal process, it was desira|gposes of State immunity was identical with the act of State
for the Commission to include in its review declarations by, purposes of State responsibility was unwarranted, even
States to international organizations and, possibly, fany act of State for purposes of State immunig(um jure
additional, limited subjects of international law. Thgmperij) would also involve conduct of a State organ “acting
Commission should also consider whether, and, if so, to Whtthat capacity” for purposes of State responsibility. The
extent, declarations of States within internationgkeyerse, however, was not true. The law of State
organizations would fall within its ambit. The draft documentesponsibility and of State immunity represented different

should avoid discussing unilateral acts giving rise to Stafg|ds of international law and were thus subject to different
responsibility or those covered by the Viennar@ention on pglicy considerations.
the Law of Treaties. On the other hand, his delegation was not

convinced of the usefulness of all the exclusionary criteriyt-  His delegation was in basic agreement with the general

proposed in paragraph 156. If strictly applied, the proposégucture ofthe d.raf_t articles, however, inclgo!ing that of.P.art
exclusions would deprive the Commission of much of it wo. The Commission ought to focus on revising and refining

basic evidentiary material for developing a legal documeH?e existing draft articles —.only where necessary — with a
on the topic. view to the early completion of a generally acceptable

_ o instrument on State responsibility. The draft articles provided
12. with regard to State responsibility (chapter VII), hgn excellent basis and, indeed, had already begun to shape the
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undermine the growing authority that many of the draft domestic conflicts); expulsion of aliens, as the Commission
articles were acquiring. Revisions would create undesirable had proposed; and shared natural resources.

Qelay in finalizing the draft articlgs - whe_the_r they appearelds_ In response to the Commission’s request for guidance

in the fprm of a draft declaration of principles or a draf[m issues relating to the protection of the environment, raised
conve!’mon —and ‘T’It worst would render the prospect Ofth‘?rl{chapter 1, his delegation urged the Commission to adopt
adoption uncertain. a modest approach in that regard. There would be little merit

15. With regard to nationality in relation to the succession in a project that sought to cover the international law of the
of States (chapter VIII), his delegation did not wish to see a environment, even if only in the form of a framework
continuation of the second part of the topic, as currently instrument. International law on the topic was, paradoxically,
defined. The issues concerning legal persons were too toogeneric on the one hand, yet too specific on the other, to
specific and, at the same time, not sufficiently pressing for lend itself to any meaningful general restatement. Moreover,
consideration by the Commission. His delegation was, there was a risk of duplicating work being carried out in
however, inclined to endorse the idea of the Commission’s  other, mostly specialized law-making forums. The topic had
taking up the nationality of legal persons as a wholly separate already been discussed in the Secoitte€amder

new topic. agenda item 94, entitled “Environment and sustainable
gﬁvelopment“, and in the report of the Secretary-General on

16. Onreservations to treaties (chapter IX), his delegati s X
particularly welcomed the attempt to define the meaning yys and means ofundertak_mg the review of progress made
implementing conventions related to sustainable

“reservations”. It also agreed with the substance of drdft e
guideline 1.1.5 of the proposed guide to practice, bﬁi@velopment (A/53/477). The Comm|s§|on s_ho_uld take s_tock
guestioned the need for such a provision. The fact that a Stgfethe work undertaken_ in other bodies within t_he United

or an international organization expressed its willingness %at!ons system_ before it embarked on elaborating rules on
extend its obligations beyond those to which it had agreg&lvw_onmental issues. In ShF’”’ apar_t from those glready
under a treaty did not modify the legal effects of an%;ntloned,there were no obvious environmental topics that
obligation arising under that treaty. Such a declaration did n Commission could suitably adopt for its long-term work
therefore amount to a reservation. By the same token, thePgramme.

formulation of draft guideline 1.1.6 was rather clumsy and 18ir. Baker (lIsrael), referring to chapter IV of the
unbalanced. More importantly, the guideline was essentially report, said that his delegation fully agreed with the decision
superfluous, merely restating the essence of the notion of to separate the regime of prevention from that of liability. In
reservation. cases involving a private operator, however, State

17.  With regard to the Commission’s long-term programn{gsppnsibility a_nd civil Iiabil!ty would not adequately prote_ct
of work (chapter X.C), his delegation expected that thIggmmate environmental interests. The d_uty of prevention
Commission would follow through on its study of prevention?hOUId therefore be regarded as an obligatioroniduct that

as the first part of a two-step analysis of the original topic dyas inspired by_a_detailed and universally applicabl(_e co_de of
international liability. It would be prepared to support §OndUCt comprising the standards already embodied in the

project focusing primarily on the principles of the liability ofcurrent international conventions on the environment and
non-State actors for transbndary physical harm asOther related matters. That being so, it was not essential that

established in various international legal conventions, a draft articles should take the form of a convention. The

only secondarily on States’ subsidiary liability. Such af aboration of guidelines forming the framework for regional
approach would be more germane to the realities gfrangements could therefore be considered instead. He
international — or rather transnational — life, which Wer@’iSheoI to emphasize need for an expeditious mechanism for

increasingly shaped, especially in the economic sphere, settlement of disputes arising from the interpretation or

individuals or corporations. The second part of the stu .plication of the draft articles,. particularly in connection
should therefore focus not only on the principles of civi ith the assessment of the obligation of conduct. He fully

liability but also on States’ international liability, and it Wouldconcurred with the approach of adopting prevention as a

have to address the specific relationship between the two. B\rseferred policy, and wished to stress that it was vital to avoid

for new topics, his delegation would particularly welcome thgeans of dispute settlement that could lead to extended delay

inclusion as a matter of priority, of the following topics:or controversy. To that end, he recommended the use of direct

responsibility of international organizations; effects of arme"i'ir!d_Oper;I negotlf;]\tlor;and conC|I|at|or;Ibetween the State of
conflicts on treaties (focusing on international rather tha{'9/n @nd any other States concerned.
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20. Draftarticle 3 was too concise and could be enhanced 23. Turning to chapter IV of the report, he said that the draft
by the addition of elements derived from existimgneentions  articles bore an important relationship to the Convention on

on the environment that would enable it to serve as a basis for the Law of the Non-Navigational Uses of International

the code of conduct he had already mentioned. The concept Watercourses, adop®&d iafter a long and complex

of cooperation in good faith referred to in draft article 4 could negotiating process. His delegation hoped that the General
be strengthened with a view to overcoming any tendencyto  Assemblywould adopt a resolution seeking comments from
sideline environmental considerations in favour of political States on the proposed articles so as to be able to conclude
and security interests, for example. That being so, the the draft during the current quinquennium, as indicated in
principle of bona fides should perhaps be given a more paragraph 54 of the report.

pragmatic and detailed character in the draft articles, and tjzwg While it might be premature to define at the current
need for a more detailed mechanism to ensure that Stalgg o yhe final form which the draft articles should take, his

upheld the principle of cooperation in good faith could alsa legation believed that the most appropriate form would be
be considered. Lastly, the concept of authorization cover t of a framework convention modelled on th&97

in draft article 7 required further elaboration, particularly i :
) . Q}honvennon.
order to define the type of operator referred to in paragrap _ _ _ _
(8) of the commentary to that article in view of the legislativ@>.  While the dispute settlement mechanism provided for

and administrative proceedings that could be involved. in draft article 17 was appropriate, it could be fleshed out
5 . h ic of diol . . h along the lines of the 1997dnhivention. It might be possible
1. Turning to the topic of diplomatic protection (c aptef, delete the second sentence of paragraph 2 of the article,

V of the report), he expressed his support for the conclusiomich suggested that the findings of the independent and

szmn?c?rllazed mdparf:]\graphs 108 (r?) apd (CL' Cliarer ref?reriﬁi)artial fact-finding commission should be non-binding or
should be made, however, 1o the view that the exercise gl recommendatory nature, as they would only reflect the

diplomatic protection in certain cases involving aforeig%cts and would in no way constitute suggestions for
State could become secondary to foreign policgettlement of the dispute

considerations deemed substantial enough to justify

overriding the relative importance of such protection. The faéf. The scope of application of the draft, as defined in
that State practice appeared to bear out that position indicaggéicle 1, was limited to activities not prohibited by
the need to introduce some element of hierarchy into tiyternational law which involved a risk of causing significant
weighing of a State’s interest or obligation concerning théansboundary harm. The term “significant transboundary
protection of its nationals against its wider diplomatic oparm”was complex and tainted by ambiguity, as discussed
po”tical interestS, particu|ar|y in the case of human r|ghﬂ§] other contexts. In that Connection, his delegation shared the
issues. In certain cases, however, arrangements to realiz&/@y of most members of the Commission that the article
individual’s right to protection could be better achieveghould refer in general terms to activities not prohibited by
between the two States concerned through the dip|omaim§ernational law, without entering into an enumeration of
channel. Given the number of instances in which th&lUch activities, as that could affect the scope of application
individual was treated as a direct beneficiary of internationgf the draft.

|aW, he also concurred with the recommendation Containg¢_ Consideration should be given to article 2 (C), which
in paragraph 108 (d) that the effect of such developmenfited transboundary harm to “harm caused in the territory
should be examined in the light of State practicefor in other places under the jurisdiction or control of a State
Consideration mlght later be given to situations in which éther than the State of origin, whether or not the States
State was placed in an uacessary position by an individualconcerned share a common border”. That provision, which

who made a wrongful claim or a claim that was omfided in  was otherwise acceptable, should essentially have a spatial
international law. connotation.

22. Mr. Monagas-Lesseur(Venezuela) emphasized thepg.  Article 2 (a) referred to the “risk of causing significant
need for a broad interrelationship between the Commissiqfansboundary harm” as encompassing “a low pralitsitof
composed of independent experts, and the Committe@using disastrous harm and a high probability of causing
composed of representatives of Member States. Thgher significant harm”. The phrase “other significant harm”
Commission could not discharge its mandate properly dhpeared, at least in the Spanish version, to refer to a second

States did not pI‘OVide it with definite guidelines. In thatype of harm, whereas it was his delegation’s understanding
connection, it was essential for States to respond, both oraft the harm was the same in both cases.

and in writing, when their views were sought.
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29. His delegation was also of the view that the obligation believed that unilateral acts could be included as one such
setout in draft article 3 should be regarded as an obligation source. In view of the work yet to be done on that subject, he
of conduct and not of result. The State was thus obligatedto supported uggesion that the Commission should
prevent or to minimize the risk of causing significant elaborate draft articles defining a unilateral act. That
transboundary harm. deiiion was vital to establishing the parameters of the topic

30. Article 4 set forth a basic principle of the draft, namel)?nd_ would also prowde_ the necessary focus for the
the obligation of States to cooperate in good faith. HRCNIEVEment of progress in that regard.

delegation believed that the article should simply state that 38r. Mochochoko (Lesotho), Vice-Chairman, took the
principle; the rest of the text could be placed in a separa@hair.

article stipulating that States should, as necessary, seekélé(_e

; ) i o Mrs. Reza (Indonesia) said that her delegation
assistance of international organizations.

concurred with the widely-held view that in the context of
31. Lastly, Venezuela believed that the notification system, international liability for injurious consequences arising out
including procedures in the absence of notification and the of acts not prohibited by international law, prevention as a
procedures relating to information and consultations, were policy was better than cure, an approach which was also
generally appropriate. reflected in various conventions and multilateral treaties on
hthe environment. However, it might be disadvantageous to
%Ii;aw up a comprehensive list of all hazardous ati&s at the
the Commission’s view that prevention as a policy was bett&prrent Stage In view of the rapid pace of teCh“O"?g'Ca'

ge and its potential consequences. In that connection, she

than cure. He stressed, however, that the concept expresy o . ) .
in draft article 8 on impact assessment, while worthy of merﬁfted the four criteria covered by draft article 1 and listed in

should under no circumstances be interpreted as depriv_ﬁtﬂg commentary thereto. Her delegation attached great

a State of its sovereign right to develop its natural resourc@%porte_mce_to the funda_m_ental principle of a St_ate s inherent
in the interests of its economic well-being. sovereign right to exploit its natural resources in accordance

with national legislation while simultaneously ensuring that
33. Concerning chapter V, he believed that caution show@ich activities caused no damage to the surrounding
be exercised in the effort to develop universal acceptancegfyironment, and considered that assistance should be
laws on the subject of diplomatic protection with a view textended to developing nations to enable them to meet the
avoiding undue reliance on outdated materials and ideas slndards of care required under draft article 1. Draft article
addition, it was essential to take the views of the developingcontained the essential elements for promoting cooperation
world into account. There was a clear need to distinguishr environmental protection, a prerequisite for furthering the
between the possession by States of diplomatic protectiginjementation of policies aimed at deterring exposure to
rights and their consequent exercise of such rights in regaygrmful risks. Draft articles 9, 10 and 14 followed the new
to individuals under their protection. It was a State'grend in international law by obliging States to provide the
sovereign prerogative to protect the rights and interests of g8cessary information to the public in the decision-making
individual who was linked to it by nationality. However, sincgyrocess concerning environmental issues, while draft article
a State might fail to pursue the cause of such an individual f@g sought to create a balance between the information
reasons beyond his control relating to the relative influenggsc|osed to the public and information withheld by a State
which his State possessed in the international arena, i to national security considerations. Her delegation looked

Commission should take into account the need to establigliard to commenting in further detail on the legal regime
guidelines on the discretionary power of States to proviggyerning the draft articles.

diplomatic protection.

32. Mr.O’Hara (Malaysia), speaking in connection wit
chapter IV of the report, said that his delegation approved

37. With regard to the question of diplomatic protection,
34. Turning to chapter VI, unilateral acts of States, heas timely and appropriate for the Commission to codify
pointed out that Article 38 of the Statute of the Internationghat area of law and in so doing to give particular
Court of Justice did not specifically mention unilateral actgonsideration to the views of the developing countries. Her
and recalled the common argument that such acts could g@liegation subscribed to the view that the exercise of
be a source of international law, as well as the argument thfbjomatic protection was the sovereign prerogative of a State
they were simply instruments of execution that did nahat paralleled the time-honoured tenets of sovereignty and
establish general rules. The Statute of the International Cotfritorial integrity. As to the relationship between diplomatic
of Justice, however, did not constitute an exhaustive list Bfotection and human rights, they should be dealt with as
the sources of international law, in which case his delegatig@parate issues, as diplomatic protection could not be



A/C.6/53/SR.15

marginalized by human rights considerations and vice versa.

The proposal made in 1997 by the Working Group on
diplomatic protection to focus on the basis for diplomatic

protection was a constructive beginning, just as the proposal
contained in the Commission’s current report to elaborate
draft articles and commentaries on the topic was worthy of

ensure that activities within their jurisdiction or control did
delegation’s support fdpot cause damage to_ th_e environr_nent of the_r S_tates or of

arpas beyond the limits of national jurisdiction. The
ernational Court of Justice had confirmed in its advisory
I%)inion on the legality of the threat or use of nuclear weapons
ghat that obligation had become part of the corpus of
In’ternational law on the environment.

merit.

38. Having reiterated her
enhancement of the mutually beneficial cooperation betwe

the Commission and other legal bodies, in particular tHBt

Asian-African Consultative Committee, she underscored t
importance of promoting international law through seminar
particularly for students from developing countries. He
delegation was confident that, in fulfilling its mandate, the

Commission would reflect new developments in international
law, as well as the concerns of the international community.

39.

Mr. Mounkhou (Mongolia), said his delegation

The obligations of States in the area of environmental
protection were very impont&olying as they did the
well-being of current and future generations. In that

connection, he drew attention to Principle 21 of the 1972
Stockholm Declaration on the Human Environment, which
declaneer alia, that States had the responsibility to

41. Lastly, while his delegation would prefer that the
guestions raised by the Commission be considered following
the review of the regime of liability, it was prepared to join

other delegations in taking a decision on them at the current

welcomed the significant progress made on the topic aassion. His delegation considered that the draft articles

international liability for injurious consequences arising out

hould take the form of a model law; as to the form of the

of acts not prohibited by international law. The draft articleg'slome settlement procedure, it was imdar of a provision

appeared to meet their intended objective, while the sugges

title was compatible with their substance. In that context, the
definition of their scope of application was acceptable and the

provisions giving effect to the concept of prevention were in

order. Dratft article 3, on prevention, which was regarded as

%Harbitral settlement.

49r. Lemma (Ethiopia) said the fact that the topic of
internationaitljdbr injurious consequences arising out

of acts not prohibited by international law was being
discussed after the adoption by the General Assembly of the

an obligation of due diligence and not one of result, wason@ntion on the Law of the Non-Navigational Uses of

clearly the most important of all the draft articles, although
the importance of the principle of good faith embodied in draft
article 4 could not be overemphasized. Draft article 7, in
particular paragraph 2, was similarly important and in full
compliance with the task of prevention. His delegation
welcomed draft article 9, which reflected new trends in
international environmental law, and commended the
approach adopted in draft article 12, which provided
significant guidance to States. Draft article 17 was also
acceptable at the current stagehaligh it required some

also favoured the provision contained in draft article 17

International Watercourses further complicated the issue. The
Conventienabse of the sensitivity of its subject-matter,

did not stand a very good chance of coming into force in the

near future. The main issue which had threatened to

undermine its adoption and which continued to impede its

implementation was the relationship between the principle

of equitable use and that of “no significant harm”. Many

countries, including his own, had refrained from endorsing

the Convention mainly because the “no-harm” element was

given undue prominence therein.
elaboration in respect of arbitral settlement. His delegati%

His delegation believed that the topic under

: , onsideration overlapped somewhat with the subject-matter
para_gra,ph 2, concerning recourse to the appointment OZﬁhe Convention. The fact that both instruments formed part
fact-finding commission. of the body of international law and were destined to influence

40. Despite their excellent drafting, the draft articles left each other’s interpretation was the source of his delegation’s
his delegation with a feeling of perplexity, which had todo concern.

perhaps with the separation of the regime of prevention fromL It should be noted that the phrase “significant harm’”

that of liability, an effect to which the representatives of ,< ;sed in the draft articles in the same way as in the
Guatemalq and the_ United Republic of Tanzanla_ had alé%nvention. In draft article 2, an attempt was made to define
referred. His delegation had doubts as to the effectlveness(ﬁé term “harm” as including harm to persons, property or the

separating prevention from liabilty, especiglly in the conteXtvironment. That was a clear indication that the term “harm”
of p_r(_aventmg tr:_:msboundary damage resulting from hitas in the current context related to “harm” as defined in article
activity. Mongolia would have preferred a broader approa of the Convention

to international obligations that would also cover liability.
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45. While no attempt had been made to define the term  American developing countries to the exercise of diplomatic
“significant” in the Convention, the Commission’s protection by foreign State&oR¥, in theMavrommatis
commentary for the draft articles contained a definition of thRalestine Concessionsase, the Permanent Court of

term which had a detrimental effect on the Convention. International Justice had stated clearly that a State had a right
Paragraph (4) of the commentary to draft article 2 stated: “It to protect its nationals when they were injured by
is to be understood thatignificant’ is something more than internationally wrongful acts of another State and a
‘detectable’ but need not to be at the level of ‘serious’ osatisfactory settlement could not be obtaineatityh normal
‘substantial’”. It was further stated that “harm” included a channels. That had become a basic principle of international
detrimental effect on human health, industry, property, law.

eqvironment or agriculture in ot_her St_ates._ His delegati . Hence, the purpose of diplomatic protection was to
faﬂgd to understan(_:i how that dlscussu_)n differed fr_om t"Ectifythe unfavourable and unjust treatment suffered by a
earlier debate on article 7 of the Convention and how it cou

b teed that the draft articl id not b q ate’s nationals as a result of violations of international law
e guarantee at the draft articies would not be use HQanother State. Although it had been abused in the past and
interpreting the controversial concepts referred to above

would probably be abused in the future, diplomatic protection

46. Turning to chapter V of the report, he said that the title  was not in itself a system used by the big and powerful to
“diplomatic protection” did not seem to cover the content of bully the small and weak. Practice had shown that diplomatic
the instrument to be developed. The underlying conceptwas protection had its advantages and it had been adopted by many
the role of the State as an agent in protecting the rights of its ~ States in various regions.

natlodnals l:l)mlfel; t?? Ju”S(,j'Ct'?n o;otlherks(;atr:es. The ,Stat%‘i. The core of diplomatic protection was that protection
acte ' on behall 0 Its nationals who lacked the capacity [q, 4 pe exercised only by the victim’s State of nationality,
exercise their rights under the legal system of the host St%%t:ause only that State couttioke the responsibility of the
If:hﬁ |siue c%uld be Eandled bythﬁj(f%()l;/er'nr:nenrt] ordauthorﬁgst State as a result of the latter’s violation of international
0 .t € .OSt tate, the case would 1a within the domest ligations. Nevertheless, in deciding whether to exercise
jurisdiction of that State. His delegation therefore suggestad. | o matic protection in a certain case, a State needed to

that the title should be amended, as the phrase “diplomali, sijer not only the interests of the victim, but its overall
protection” connoted trational State-to-State relations anqnterests in accordance with its foreign policy

appeared to be easily confused with the law on diplomatic

relations, which had the protection of diplomatic rights an@2.  The Special Rapporteur had raised an important issue

duties as its main purpose. in his report, namely, that in the light of recent developments,
47 Th lationship bet Stat ibilit S‘ECh as the increasing tendency to regard the individual as a
' € refationship between State responsibility ary ject of international law and the establishment of claims

diplomatic protection needed further elaboration becauseC mmittees through which victims could make claims directly

the large common ground that eX'St?d between th? tvg ainst another State, traditional diplomatic protection
concepts. The efforts made by the Special Rapporteur mtla peared to be obsolete and should be reassessed. His

area were very encouraging. delegation was of the view, however, that in the current

48. Lastly, human rights and diplomatic protection were international context, the argument that the individual was
closely interrelated. A significant share of the issues falling regarded as a subject of international law was untenable, and
under the topic of diplomatic protection were human rights  therefore, the role of States in exercising diplomatic
issues; all allegations of mistreatment of nationals of one State protection could not be denied.

in another State generally involved the abuse or alleged ablé%e On the question of primary and secondary rules
of human rights. Accordingly, caution must be exercised whep |, - protection belonged mainly to the category of

trespassmg on the regime of human rights law, as a dehcg condary rules. The question of whether rules should be
balance existed in that area which must be preserved. classified as primary or secondary, however, also depended
49. Mr. Yin Yubiao (China) said that the topic of onthe specific issues involved. The “clean-hands” rule, the
diplomatic protection involved a series of complicated rule requiring exhaustion of local remedies and other rules
theoretical and practical questions. As was well known, had a dual function; accordingly, a certain flexibility was
diplomatic protection had an unfortunate history, having been needed.

regarded as an extension of colonial power or a syst In exercising diplomatic protection, consideration

imposed by powerful States on weak States. The Calvo Cla%sr%uld also be given to the use of countermeasures, as
had been a kind of legal reaction on the part of LatiBermitted by international law.
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55. Mr. Berdnek (Czech Republic), referring to chapter the Commission, his delegation envisaged in reply to the
IV of the report, said that his Government was still in the question raised in paragraph 32, three distinct cases.

process of studying the draft articles. The Czech Repub%_ First, if there was no breach of the obligation of

su_pported_the C(_)mr_n_|ss_|on s recent decision to Sp“.t the t_Opﬂ?evention or of other obligations under the draft articles or
of international liability into two parts and to deal first W|th0,[her rules of international law and transboundary harm

prevention and Iater_, i.f atall, with Iiabil_ity. That approach, ; hetheless occurred, that posed the problem ofliigb
seemed to be a promising way out of the impasse in which fich clearly fell outside the scope of the topic.

Commission had increasingly found itself. It was encouraging _
to note that after taking that decision, the Commission h&d-  Secondly, if damage occurred as a result ofeabh of
been able to move expeditiously and to complete the firdte obligation of prevention or of other obligations of the

reading of the draft articles within a short period of time. State of origin, the latter’s international responsibility was
engaged and full reparation was due, provided that a causal

6. His delegation supported the main thrust of the drq k could be established between the wrongful act or

articles. The scope of application appe_ared to be ‘_’eﬁ”S ission and the damage. The obligation of prevention was,
adequately by means of a threshold applying to both risk a definition, an obligation of@nduct, and its breach might

harm. The t.erm §|gn|flcgnt had givenrise to much qebatt‘ﬁerefore not always be easily proved. A breach of some of
in the past, mgludmg during the negot|at|ons.coqcern|ng ﬂ?ﬁe procedural obligations under the draft articles, such as
1]?9|7 (bnvepﬂor: OVT/the Law of the Nor;—Nawgatlor;]al Useﬁmely notification or temporary suspension, might be easier
of International Watercourses, to the point where ﬂ}% establish, but the causal link between such a breach and the
controversy now appeared to have exhagsted Its pment@écurrence of the damage might frequently be missing. In
Unde; thoy:se cwcurgstalr;cgs, ']E.hed choice of the tergrﬂjchacase, the resulting situation might often be similar to
significant” appeared to be justified. one where there was no material or moral damage as a result
57. Prevention was construed appropriately in the draft as  of the breach of an obligation.

an obligation of conduct, based not on an absolute conc%ﬁt. Thirdly, if obligations were not fulfilled, but no damage

OT mlnlmlzatlon of risk, the limits Of.Wh'Ch WOUId be VerY was caused, then there was still, strictly speaking, room for
difficult to grasp, but on the crucial requirement of an

able bal fint ¢ the Stat international State responsibility, which was defined in
equitable balance otinterests among the Stales CONCerngily jor terms than the notion of responsibility in a number

The proposed sys_tem, as setout n draft articles 3, 11 and 9)? omestic legal systems. In accordance with article 1 of the
seemed to be satisfactory and fairly close to the one adop@ mmission’s draft articles on State responsibility, “Every

in the context of the 1997 @hvention. His delegation internationally wrongful act of a State entails the international

regretted, howe\{er, that ar.ticle 3 of the draft, unlike articlpe ponsibility of that State”. The injury suffered by a State
7 of the Convention, contained no reference to a balancev9 s understood simply as any infringement of its rights by a

interests among_the States.concerned. The reIeyant prov_isi 8ngfu| act of another State. In practical terms, however, in
were found only in draft articles 11 and 12, which containe e absence of any material or moral damage, responsibility

procedural provisions. That could lead to difficulties an ould entail merely the obligation of cessation of the

possibl-e misun.derstandi.ngs-. The Commissipn should pe.rh@\%ngful conduct and perhaps elements of satisfaction. Those
reconsider the issue during its second reading of the art'CI?sSSues should be dealt with not in the framework of

58. The draft procedural provisions established mechanisms prevention, but under the topic of State responsibility.
for the implementation of the obligation of prevention, mainl 3

through information, notification and consultations, an 3 and 34 of the report, his delegation did not consider a

including the.requirements of prior authori.zation ant J4el law to be the appropriate form for the eventual
transboundary impact assessment. Some questions, howecYE[rcome of the Commission’s work on the topic. As far as the

required further clarification. For instance, in the commenta{]wspu,[e settlement provisions of the draft were concerned
to draft article 13, it was unclear what the rationale was f Drticle 17), his delegation saw merit in preserving the

including in “Procedures in the absence of notification” th ecessary flexibility in the choice of peaceful means of

additional and somewhat amblguous elements COma'nedsgttlement. Compulsory recourse to a fact-finding commission

paragraph 3 of the draft article. was sufficiently flexible and might be useful for the purposes

59. Astothe specific issues identified in chapter Il of the of establishing and assessing facts relevant to the dispute. The

report on which comments would be of particular interestto  details concerning the composition and functioning of the
fact-finding commission could be laid down in a separate

With regard to the other questions raised in paragraphs
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annex, for which the provisions of article 33 of the wrongful acts. That conclusion was based on international
Convention on the Law of the Non-Navigational Uses of judicial practice, various international, bilateral and
International Watercourses might serve as a model. multilateral agreements and declarations and resolutions

64. Mr. Leanza (Italy) said that the length of time which adopted at international conferences. However, the possibility

the Commission had devoted to the topic of internationdjtSt P€ borne in mind that no liability would be incurred if
liability for injurious consequences arising out of acts ndf'® State or States which might be harmed gave their consent,

prohibited by international law demonstrated the difficulty Jf°WEVer conditional or temporary, for such activities to be

distinguishing between lidlity in the absence of a wrongful ¢arf€d out within their territory.

act, no-fault liability and strict liability, whether relative or 68. He did not support the Commission’s definition of
absolute. Except in the case of certain treaties, contemporary prevention as an obligation of conduct, not oéreaide B
international law could not really be said to include a concept prevention consisted of taking all necessary measures to
as sophisticated or as characteristic of solidarity as that of prevent hazardous activities from causing harm, it
liability for acts not prohibited by law. He therefore fully presupposed certain standards of due diligence which, if met,
supported the Commission’s decision to separate the question relieved the State of all responsibility. However, an obligation
of prevention of damage from that of State responsibilityand of result would make the State responsible for all
to focus, at least initially, on the former. Prevention was the tramstiary damage, regardless of its own behaviour, and
best system of protection because of the difficulty of restoring would therefore assign absolute rédbtyorigib an

the situation prevailing prior to the event which had caused unspecified range of hazardous activities. Moreover,
harm, regardless of whether such harm had been incurred by  prevention was an obligation of conduct under most systems
individuals, property or the environment. From that point of of domestic law.

view, the draft articles developed by the Commission WeKY. He did not think that the draft articles should call for

logical, complete and moderate. penalties in cases where States failed to comply with their

65. He also supported the decision to distinguish between obligation of prevention, whether or not transboundary
harmful activities and those which were merebzlardous in  damage had occurred. In the first place, the purpose of the
the sense that they entailed a risk of significant transboundary international legal system was not to punish, but to correct,
harm. On the other hand, he understood, but did not agree violations. Furthermore, since the obligation of prevention
with, the reasons for the decision to limit the obligation of applied specifically to transboundary harm and therefore, by
prevention to harm caused in the territory of or in other places implication, to violation of the sovereignty of another State,
under the jurisdiction or control of another State. The incases where no violation had taken place there could be no
International Court of Justice, in its advisory opinion on the justification for the imposition of penalties.

Legall|ty of the Use by a State Of. Nuclear. ‘.’Veap?’”s n Arm%' It would be preferable for the draft articles to take the
Confllct, had referred to prevention speC|f!caIIy in relation toorm of a framework convention, so that States would be
regions over which no State had sovereignty. bound by its provisions without losing the freedom to

66. He was pleased that the new set of draft articles conclude more detailed bilateral or multilateral agreements
included not only the concept of prevention (article 3) but also  with respect to specific hazardous or harmful activities or
that of cooperation (article 4), which was closely linked to the  geographical regions with a high concentration of such
former principle and complemented it by stressing the activities.

transboundary nature of environmental protection. Article l? The issue of procedures for dispute settlement was
was also interesting in that it specifically set forth the neg osely linked to that of the final form of the draft articles. If

to achieve a balance between the interests of the Stateit%as decided to include those articles in a convention, the

origin and those of States likely to be affected by hazardo Focedures for dispute settlement should be described in
activities, which was an important principle from the poin

. . etail and included in the text of the instrument, and a
of view of sustainable development. compulsory mechanism such as an arbitral tribunal must be
67. Under international law, States had a responsibilityto provided for. If, however, the Commission opted for a
exercise due diligence in the prevention of significant framework convention, it would be better for the section on
transboundary harm, particularly beyond a certain threshold  dispute settlement, including a compulsory procedure, to take
of tolerance. Therefore, States which carried out harmful the form of a protocol. Lastly, if the draft articles took the
activities or allowed others to do so within their territory form of a model law there would be no need for a detailed
failed to comply with that obligation and incurred liability for  description of disputdesaent procedures, and a reference

10
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to diplomatic and arbitral instruments for the amicable responsibility of States and diplomatic protection since the
resolution of international disputes under international law latter was only one aspect of a much larger field of
would suffice. responsibility.

72. With regard to diplomatic protection, the Special 7@dr. Westdickenberg (Germany), referring to the topic
Rapporteur’s preliminary report provided a useful basis for  of international liability for injurious consequences arising
discussion of a broad and complex topic which was outof acts not prohibited by international law, observed that
appropriate for codification and progressive development. the Commission’s 1997 decision to deal first with the issue
The report was particularly useful for its treatment of of prevention of transboundary damage from hazardous
diplomatic protection under customary law, the relationship #ietd/had been a very wise one. The draft articles on the
between human rights and diplomatic protection, the criteria topic struck a judicious balance between the economic
for diplomatic protection, the question of “primary” and interests of States of origin and of States likely to be affected,
“secondary” rules and the relationship between diplomatic and correctly concentrated on the key principle of prevention.

protection and State responsibility. 77. The entire set of draft articles was based on the

73. Withrespect to the customary conception of diplomatic  obligation of States to exercise due diligence, to act in good
protection, he did not think that the State’s legal interestin  faith and to cooperate, as set forth in draft articles 3, 4 and 5.
the fate of its nationals involved a legal fiction. While that That was the right way to achieve an effective and reasonable
fiction had been useful in the past, when it had been the legal framework on the subject of prevention of transboundary
individual’s only protection at the level of international law damage from hazardous activities. His Government agreed
and had provided a means of engaging the host State’s with the core idea of draft article 10 that it was the duty of the
responsibility for individuals, numerous more recent State of origin to notify those States that were likely to be
international agreements had recognized the right of affected by the planned activity. The use of the words “with
individuals to protection, independently of any action by the timely notification” allowed for more flexibility than the
State of which they were nationals, by establishing an corresponding wording used 1836edraft (A/51/10,
obligation erga omnedor the protection of their human Annex|, art. 13).

ggt:]htts. ,Hgvxéetzvter, no f'Ct'?;' ‘;V?s |.nvo.![\./ed n recogtmtlotn (;)f78. Article 11 maintained an appropriate balance between
ates-rignt to ensure that their citizens were trealed {{q jniarests of the States concerned by emphasizing the
accordance with international standards and human rights, . o in which. and the purpose for which, the parties

Qsltrumentcs. AS ha_d been E‘;f]tibl.'sﬁted In Mmllromm?t":’h entered into consultations. Article 12 provided some guidance
alestine Concessiorease, that right was exclusive to ef(ﬁr States in their consultations about an equitable balance

State, Wh!Ch' In extendmg diplomatic protecpon, protect_e interests, and seemed to establish many factors that States
not only its own sovereignty but also the interests of itS5uld consider in seeking to strike such a balance.
nationals.

79. It was difficult at the current stage to answer all the

74. Great caution must be exercised in assimilating,osiong the Commission had put to Governments. For that
diplomatic protection and the protection of human rights Qb ;5 the Commission should proceed with caution. In that
establishing a hierarchy between them. International humag, .« +ion he wished to emphasize draft article 6, which
rights instruments limited the scope of national jurisdictiogtated clearly that the existing draft articles were without

Ey Iguara-nteemg uruforfm stgnda(tjrds Olf DTOt?Ct_'On’ \lNh_ere Pejudice to the existence, operation or effect of any other rule
Iplomatic protection functioned exclusively in relationgyeinernational law. That was an important clarification. His

between States and after domestic remedies had b%e(ﬂ/ernment completely supported the Commission’s work

exhausted. In his opinion, the conditions for the exercisegﬁ a comprehensive set of articles on prevention of

diplomatic _protecuon_ were those establ!shed In tht'l:'ansboundary damage from hazardous activities. On the other
Mavrommatis Concessiogase; they were contingent on thehand other rules and developments in that area of

eélst_ence.o;‘ hgrm suLferedd by ap |Ir1d|y|(|1u§1I and failure tf?lternational law should be admitted, and it was important not

obtain satisfaction under domestic legislation. to make premature commitments concerning the subject.

75.  Lastly, he agreed with the members of the Commlss%@ Two other articles on the topic of international liability

who had considered the distinction between “primary arWere of central importance. One of them was article 16, which

“secon_dary” rules _useless_ in the_ context of diplom?t'\?/as based on article 32 of the 199@rwention on the Law
protection, and he did npt th|r_1k that it would be_approp_rla the Non-Navigational Uses of International Watercourses
to focus on the relationship between the internationg

d provided that the State of origin had to grant access to its

11
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judicial or other procedures without discrimination on the States that violatehiental human rights or international
basis of nationality, residence or the place where the injury humanitarian law.

occurred. Therefore, that State had to ensure that any inju@g
person received the same treatment as that afforded by to its
own nationals under domestic law. That constituted a ve®p- Mr.Lahiri (India) said that because of itsrfaeaching
central provision. Article 17, on settlement of disputes, whidiplications, the prevention of transboundary damage from
was inspired by article 33 of the 199 D@vention, provided hazardous activities called for broad-based debate rather than
the possibility of a compulsory settlement procedure bq;ecipitous action in order to avoid the type of controversy
instituting a fact-finding commission if the dispute had ndhat had beset the framework convention on the law of non-
been settled by any other means within a period of six montﬁ'@Vigational uses of international watercourses. It must be
That provision was a very useful amendment to the 1996membered that the international community’s growing
draft; it remained to be seen whether it would be sufficiengoncern for the environment and for the transboundary
In any case, the procedure for the settlement of disputg@nsequences of hazardous activities had been expressed
arising from the application and interpretation of the drafithin a framework that acknowledged the relationship
articles was of great importance and was even more esserfigveen environment and development. Sustained economic

in the topic under consideration than in other fields d#rowth, the eradication of poverty and the importance of
international law. meeting the basic needs of populations were overriding

ériorities for developingauntries, which could not meet the

Mr. Enkhsaikhan (Mongolia) resumed the Chair.

21' With regard t(,) ft,hg topic |°f S.t:tﬁ respon5|.b:lltyé rt])l oal of environmental protection without the international
overnmentwas satisfied not only with the new article 5, Bmmunity’s financial and other assistance and recognition

also with the other new articles of chapter Il of Part One. Thtgaf the fundamental premise of common but differentiated
Commission had drafted clear, precise definitions of ﬂ}%sponsibility

conduct which could be considered as attributable to a State

as an act of the State. Especially, articles 7, 8, ardsg 86. Hewas concerned at the lack of a specific definition of
covering different situations involving persons or groupBazardous activities, many of which were crucial for
acting outside the structure of State organs, seemed to fifi@velopment, and of precision in defining terms such as “risk

gap in the previous draft articles. The same was true f8fcausing significant transboundary harm”. Such imprecision
articles 9 and 15. was particularly disturbing in a legal instrument which dealt

82 © . h i ¢ i with issues of liabilityy, compensation and unilateral
' 0n<;ermr;g It e.thqluesr:onf C;I fregarfl_:_on ﬁﬂﬂvocation of arbitration as a procedure for dispute settlement.
compensation deaft with in chapter i ot Fart -1wo, I%’rinciple 11 of the Rio Declaration stated that environmental

Government would prefer to emphgsae geperal principl tandards applied by some countries might be inappropriate
rather than very detailed and specific provisions, so that t 8d of unwarranted economic and social cost to other

relatively pomplex subject .ma.ltter OT reparation anflountries, in particular developing countries.
compensation could be dealt with in a satisfactory way while
allowing enough flexibility for specific cases. 87. The Commission had sought to address the need for an

equitable balance of interests in draft article 12 and the issue

8.3' He _noted that |n.1996. the Commission ha_?', adoptgd Ofthe relationship between prevention and the capacity of the
first 'fead'“g dratft article 40, paragraph 2 (_e) (iif) of V\_’h_'crbt tes concerned in the commentary to article 3 (para. 16).
growdehd thali every fState hhadsto be, c;olnS|d§red. ahn INUEB\vever, much remained to be done if the draft articles were

tate where t. € act ofanother State infringed a right arisipgy, . brought into line with the international consensus on the
from a multilateral treaty or from a rule of customary ..y 5 palance developmental and environmental
international law, if it was established that the right had be%}\peratives The draft articles failed to embody important
creda;eddor was elsftablldshed fo_ltr:hedpé;iqtegtlor}oghﬁman rlgtEJtﬁncipIes; such as the sovereign right of States to exploit their
an unﬂamer;tq Irge Ome]; dat mnl |rr]np 1€ t, eherga wn natural resources according to their own policies, the
omnesefiect of violations of fundamental human rights or o ncept of common but differentiated responsibility and the
international humanlta_lrlan Iaw,_and established the n_ght Fﬁiernational consensus on the right to development: in that
anyr?tqtel tq take _Ir_iprlsa}ls gglalnst tr;ﬁ_ Sr:age geSponT"bfr@éard, it was unfortunate that none of the draft articles had
such vio itlozns. © pfrmﬁ'p e esta Ished by article h%een devoted specifically to the need for an overall balance
paragrap , was of the utmost importance 10 Nig.yyeen the environment and development, as established at
Government, which considered that it restated CUStOME[Y. \jnited Nations Conference on Environment and
international law by allowing reprisals by any State againﬁevelopment

12
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88. He also had reservations regarding the requirement that the principle being that anyone who caused damage must
the public must be informed of potential risk (draft article 9) make reparation. His delegation had reservations regarding
and the principle of non-discrimination (draft article 16). the terminology used in distinguishing between international
Unless the States concerned had compatible legal systems, crimes and delicts. That terminology, which was taken from
the implementation of those provisions could raise numerous penal law, did not adequately describe the different categories
guestions of jurisdiction and effective implementation. Draft of wrongful acts under international law. His Government did
article 16, in particular, could serve only as a guideline for not believe it was necessary to draft provisions on
progressive legislative development. countermeasures, which could only be tolerated under
gternational law as an extreme remedy to be taken only in

89. He was opposed to compulsory third party dis u{
bp P y party b tional cases.

settlement since the type of dispute which was likely to aris&CeP
was more amenable to resolution through negotiation; 94. With regard to international liability for injurious
moreover, settlements achieved through third party consequences arising out of acts not prohibited by
intervention were unlikely to result in compliance and, at best, international law, his delegation was pleased that draft articles
might provide only a temporary solution. Further hadbeen drawn up on the subject of prevention. Work on the
consideration should therefore be given to the inclusion of conceptual clarification and identification of the rules on
draft article 17, paragraph 2, in its current form. In any case, prevention should not be delayed. Any breach of those rules
if the draft articles were to form part of a framework entailed international liability on the part of the State of origin
convention or set of guidelines, it was less important to for the unlawful act. It was important to clarify and establish
provide for a compulsory dispute settlement mechanism. He the consequences under international law in cases where
noted that the programme for the further implementation of substantial transboundary damage was caused, even when the
Agenda 21 reiterated the need for dispute settlement State of origin had complied with all the rules of prevention.
procedures or mechanisms to be broad-based and in line with  Given the unique nature of the obligation to make reparation
Article 33 of the Charter of the United Nations. in such cases, the rules on reparation should embody certain

90. The concept of “due diligence” did not lend itself tPrinciples supplementary to those governing liability for

codification. Furthermore, in view of the differences betweeilawiul acts. In cases of liability in the strict sense, even full

the levels of economic and technological development §pMPliance with due diligence did not exempt a State from
States and the shortage of financial and other resourced/@pility:

developing countries, there should be no penalties for non- 95. On the question of nationality in relation to succession
compliance with obligations by a State or operator which, of States, it was significant that the Commission had
while willing, lacked the capacity to do so. considered the possibility of including the question of the

91. In his opinion, many of the concepts reflected in th%ationality of legal persons. With countries becoming more

draft articles did not yet constitute established principles 8‘Pd more interdependent economically and the volume of

international law, nor did they reflect the internationalVeStments growing, the time had come to rethink the

consensus on the need for a balanced approach trt%ditional approach to the question. Argentina had signed

development and the environment. Moreover, they wefaany bilateral agreements on promotion and reciprocal

handicapped by a lack of precision with respect to the ve rotection of investments which included criteria for defining
[?e concept of “foreign legal person” in terms of the country

activities with which they purported to deal. He therefore . _ ; ) .
of incorporation and the location of the company’s main

suggested that the Commissidrosild reconsider the issues

reflected in the draft articles and endeavour to provide a moq@ce. Thatrepresented a change in the traditional view that

balanced framework for the Committee’s discussion. legal persons did not have natl_onahty, only domicile. The
Commission’s work on that issue would undoubtedly

92. Mr. Rebagliati (Argentina) said that his delegationcontribute to the development of other topics as well,
noted with satisfaction the progress made by the Commissigi|uding diplomatic protection. On the question of the
inits reformulation of the rules on State responsibility. Thgationality of natural persons, it was wortbaalling that the
discussion on the distinction between “crime” and “delictyecolonization process had not ended, and there were still a
had been particularly enlightening. number of cases in which the status of non-self-governing
93. He wished to point out that earlier in 1998, Argentintrritories had not been resolved.

had argued in favour of reconsidering the matter of excludirgy., His delegation was following with interest the work of
damage from the definition of an internationallyamgful act. the Special Rapporteur on diplomatic protection. Codification
Damage was a fundamental element of State responsibilgy, practice in that area could contribute greatly towards

13
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preventing conflicts between States. The topic of diplomatic make progress in its study of nationality and succession of
protection could not be separated from the topic of State States.

responsibility. 102. In conclusion, he wished to stress the importance of

97. Turning to the topic of unilateral acts of States, he ensuring equitable representation of candidates from
pointed out that such acts were a source of international law developing countries in the annual Geneva seminars. His
and needed to be properly defined. The Commission should delegation supported the allocatioeaefdbarg budgetary

not limit its study to a single category of unilateral acts, such funds for that purpose and welcomed the voluntary
as declarations, but should work on all the main categories contributions that had been made.

of such acts. Th_e plan for the study ogtlined in p_aragraph_ZJrQ]e meeting rose at 1.15 p.m.

of the Commission’s report on its forty-ninth session

(A/52/10) provided a suitable basis for work on codification

of that topic.

98. With regard to reservations to treaties, his delegation
was generally in agreement with the guidelines on the
definition of reservations and interpretative declarations. It
also agreed with the Special Rapporteur on the matter of so-
called “reservations to bilateral treaties”, which, in fact, were
not reservations at all, but proposed amendments.

99. The Commission’s future work should focus on
continuing the systematization of the major issues of
international law, particularly those which so far had only
been considered in the writings of jurists or in judicial
decisions.

100. In order for the codification exercise to be effective, its
results should be embodied in multilateral conventions, as had
been the case with the law of treaties and the law of
diplomatic and consular relations. Because of the difficulties
encountered in recent years in regard to the ratification of
some multilateral conventions, the Commission seemed to
have focused more on the formulation of principles,
guidelines or model rules (soft law). Although that procedure
was appropriate in some cases, the Commission should not
lose sight of the fact that codification should be aimed at the
elaboration and systematization of customary rules in the form
of legally binding international conventions. In that regard,
the Commission should maintain close relations with the
International Court of Justice, whose decisions and advisory
opinions played a fundamental role in determining the
existence of customary rules and developing the principles
of international law. The Commission should also take into
account the contributions to codification and doctrine made
by regional bodies such as the Inter-American Juridical
Committee.

101. His delegation hoped that the Commission would be
able to complete its work on State responsibility at its next
session. It would also like to see rapid progress on the topic
of international liability for acts not prohibited by

international law, and trusted that the Commission would
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