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| nt roduction

1. The Governing Council of the United Nations Conpensation Comm Ssion
(the “Comm ssion”) appointed the present Panel of Comm ssioners (the
“Panel "), conposed of Messrs. John Tackaberry (Chairman), Pierre Genton and
Vi nayak Pradhan, at its twenty-eighth session in June 1998, to review
construction and engineering clainms filed with the Comm ssion on behal f of
corporations and other legal entities in accordance with the rel evant
Security Council resolutions, the Provisional Rules of C ainms Procedure
(S/AC. 26/ 1992/ 10) (the “Rules”) and other Governing Council decisions.
This report contains the recomendations to the Governing Council by the
Panel , pursuant to article 38(e) of the Rules, concerning the clainms of
thirteen corporations included in the fifth instal nent. Each of the

cl ai mants seeks conpensation for |oss, damage or injury allegedly arising
out of Irag’ s 2 August 1990 invasi on and subsequent occupation of Kuwait.

2. A fourteenth claiminitially included in this instalnment, that of C
Haushahn GrbH & Co. (“Haushahn”), filed with the Comm ssion by the
Government of the Federal Republic of Germany, was al so before the Pane
but was wi thdrawn by Haushahn during the proceedings. (See paragraph 230,
infra).

3. Each of the claimants had the opportunity to provide the Panel with
i nformati on and docunentati on concerning their clainms. As discussed nore
fully in chapter |, the Panel has considered evidence fromthe claimnts

and the responses of CGovernnments to the reports of the Executive Secretary
i ssued pursuant to article 16 of the Rules. The Panel has retained
consultants with expertise in valuation and construction and engi neeri ng.
The Panel has al so taken note of certain findings by other panels of
Conmi ssi oners, approved by the Governing Council, regarding the
interpretation of relevant Security Council resolutions and Governing
Council| decisions. Finally, the Panel was m ndful of its function to
provi de an el ement of due process in the review of clains filed with the
Conmi ssi on.

. PROCEDURAL HI STORY

A.  The nature and purpose of the proceedings

4, The status and functions of a Panel of Comm ssioners operating within
the framework of the Commission is set forth in the report of the
Secretary-Ceneral pursuant to paragraph 19 of Security Council resolution
687 (1991) dated 2 May 1991 (S/22559). 1In his report, the Secretary-
Ceneral described the function of the Comm ssion as foll ows:

“The Commi ssion is not a court or an arbitral tribunal before which
the parties appear; it is a political organ that performs an
essentially fact-finding function of exam ning clains, verifying
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their validity, evaluating | osses, assessing paynents and resol ving
di sputed claims. It is only in this last respect that a quasi-
judicial function may be involved. Gven the nature of the
Commission, it is all the nore inportant that some el ement of due
process be built into the procedure. It will be the function of the
conmi ssioners to provide this elenent.” (S/ 22559, paragraph 20).

“The processing of clainms will entail the verification of clainms and
eval uation of |osses and the resolution of any disputed clainms. The
maj or part of this task is not of a judicial nature; the resolution
of disputed clainms would, however, be quasi-judicial. It is

envi saged that the processing of clains wuld be carried out
principally by the comm ssioners. Before proceeding to the
verification of clainms and eval uation of |osses, however, a

determ nation will have to be nade as to whether the |osses for which
clainms are presented fall within the nmeani ng of paragraph 16 of
resolution 687 (1991), that is to say, whether the | oss, danage or
infjury is direct and as a result of Iraq s unlawful invasion and
occupation of Kuwait.” (S/22559, paragraph 25).

5. The Panel is entrusted with three tasks in the present proceedings.
First, the Panel is required to determ ne whether the various types of

| osses alleged by the claimants are within the jurisdiction of the

Conmmi ssion, i.e., whether the | osses were caused directly by lraq' s

i nvasi on and occupation of Kuwait. Secondly, the Panel has to verify
whet her the all eged | osses that are in principle conpensabl e have in fact
been incurred by a given claimant. Thirdly, the Panel is required to
determ ne whet her these conpensable | osses were incurred in the amunts
claimed, and if not, the appropriate quantum for the | oss based on the
evi dence before the Panel

6. In fulfilling these tasks, the Panel considered that the vast nunber
of clains before the Commi ssion and the time limts in the Rules
necessitated the use of an approach which is unique, but has principa
characteristics rooted in generally accepted procedures for claim

determ nation, both donestic and international. This involves the

enpl oynment of well established general |egal standards of proof and

val uation nmethods in a process that is generally docunentary rather than
oral and inquisitorial rather than adversarial. This nethod carefully

bal ances the twi n objectives of speed and accuracy and permts the
efficient resolution of the thousands of clains filed by corporations with
t he Conmi ssi on.

B. The procedural history of the clainms in the fifth instal nent

7. The clains subnmitted to the Panel in this instal nent and addressed in
this report were selected by the secretariat of the Conmm ssion from anong
the construction and engi neering clains (the “*E3 Cainms”) on the basis of
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criteria established under the Rules. These include the date of filing and
conpliance by claimants with the requirements established for clains
submitted by corporations and other |egal entities (the “category ‘E
clains”).

8. On 29 July 1998, the Panel issued a procedural order relating to the
clainms. None of the clainms presented conmpl ex issues, vol um nous
docunent ati on or extraordinary |losses that would require the Panel to
classify any of them as unusually large or conplex wthin the neaning of
article 38(d) of the Rules. The Panel thus had an obligation to conplete
its review of the claims within 180 days of the date of the procedura
order, pursuant to article 38(c) of the Rules.

9. In view of the review period avail able and the often sparse

i nformati on and evidence subm tted by clainmants, the Panel determ ned that
it was able to evaluate the clains w thout additional information or
docunents fromthe Government of Irag. |In particular, due process, the
provi sion of which is the responsibility of the Panel, has been achieved
through the critical approach to the evidence adopted by the Panel before
recommendi ng paynment of conpensation

10. Prior to presenting the fifth instalnment to the Panel, the
secretariat perforned a prelimnary assessnment of each claimin order to
determ ne whether the claimnet the formal requirenments established by the
Governing Council in article 14 of the Rules. Where clains did not neet
the formal requirenents, the claimant was notified of the deficiencies and
invited to provide the necessary information

11. Further, the secretariat’s review of the |legal and evidentiary basis
of each claimidentified specific questions as to the evidentiary support
for the alleged | oss and also identified areas of the claimin which
further information and documentation was required. Consequently,
guestions and requests for additional documentation were transmtted to the
clai mants pursuant to the Rules. Upon receipt of the responses and
addi ti onal docunentation, a detailed factual and |egal analysis of each

cl ai mwas conducted and presented to the Panel pursuant to article 32 of

t he Rul es.

12. That anal ysis highlighted the fact that many claimants |odged little
mat eri al of a genuinely probative nature when they initially filed their
clains. It may be that the claimants did not consider it likely that the
process would yield any result in the foreseeable future. Further, it
appears that many claimants did not retain clearly rel evant docunentation
and were unable to provide such docunmentati on when requested. |ndeed, sone
cl ai mants have appeared to destroy docunents in the course of a norma

adm ni strative process w thout distinguishing between docunents with no

| ong term purpose and docunents necessary to support the clains which had
al ready been put forward. |In addition, some claimants did not think it
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worthwhile to respond to requests for further information and evi dence.
The consequence has inevitably been that for a | arge nunber of |oss
el enments the Panel has been unable to recommend any conpensati on

13. As al ready noted, the Panel perfornmed a thorough and detail ed factua
and | egal review of the clains. The Panel has assuned an investigative
rol e that goes beyond reliance nerely on information and argunment supplied
with the clains as presented. After a review of the relevant information
and docunentation, the Panel made initial determ nations as to the
conpensability of the |oss elenents of each claim The Panel then directed
its consultants to prepare conprehensive reports on each of the clains, to
state opinions on the appropriate valuation of each of the conpensabl e

| osses and to set forth the evidence supporting those opinions.

14. In drafting this report, the Panel has not included specific
citations fromrestricted or non-public documents that were produced or
made available to it for the conmpletion of its work. At the sane tinme, the
Panel has ensured that this report clearly indicates those parts of the
clainms that were found to be outside the jurisdiction of the Comm ssion

C. The claimnts

15. This report contains the Panel’s findings with respect to the
foll owi ng cl ai ns:

(a) Sipad Invest OOUR Export |nfienjering, a public sector enterprise
organi zed under the | aws of Bosnia and Herzegovi na, which seeks
conpensation in the total anpunt of US$4, 743,760 for |osses allegedly
caused directly by Iraq s invasion and occupati on of Kuwait;

(b) Binont d.d. Rijeka, a corporation organized under the | aws of
the Republic of Croatia, which seeks conpensation in the total anount of
US$271, 180 for |l osses allegedly caused directly by Irag’ s invasion and
occupation of Kuwait;

(c) YIT Corporation, a corporation organized under the |laws of the
Republic of Finland, which seeks conpensation in the total anount of
US$2, 399,593 for losses allegedly caused directly by Irag’ s invasion and
occupation of Kuwait;

(d) East Hungarian Water Construction Conmpany, a corporation
organi zed under the |aws of the Republic of Hungary, which seeks
conpensation in the total anpunt of US$3, 928,536 for |osses allegedly
caused directly by Iraq s invasion and occupati on of Kuwait;

(e) Toshiba Corporation, a corporation organi zed under the |aws of
Japan, which seeks conpensation in the total amount of US$1, 477,196 for
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| osses allegedly caused directly by Irag’s invasion and occupation of
Kuwai t ;

(f) Minir Said Moh'd Dawd Samara (Emirate General Contracting
Est abl i shnent), a Jordani an individual who is a shareholder in Emrate
General Contracting Establishnment, a Jordani an-regi stered partnership, who
seeks conpensation in the total ampunt of US$3,814,189 for his share of the
partnership | osses allegedly caused directly by Iraq s invasion and
occupation of Kuwait;

(g) Eben S.A, a corporation organized under the |aws of the Kingdom
of Morocco, which seeks conpensation in the total anpunt of US$2, 112, 600
for losses allegedly caused directly by Iraq s invasion and occupati on of
Kuwai t ;

(h) Dutch Agro Products B.V., a corporation organi zed under the | aws
of the Kingdom of the Netherlands, which seeks conpensation in the tota
amount of US$89, 627 for | osses allegedly caused directly by Iraqg’ s invasion
and occupation of Kuwait;

(i) EElI Corporation, a corporation organized under the |laws of the
Republic of the Philippines, which seeks conpensation in the total anount
of US$998,872 for | osses allegedly caused directly by Iraq’ s invasion and
occupation of Kuwait;

(j) Gestiones Reunidas de Construcci6on S.A. (GRECSA), a corporation
organi zed under the | aws of the Kingdom of Spain, which seeks conpensation
in the total anmount of US$4, 179,240 for |osses allegedly caused directly by
Iraq’ s invasion and occupation of Kuwait;

(k) Kvaerner Cenerator AB, a corporation organized under the |aws of
t he Ki ngdom of Sweden, which seeks conpensation in the total amount of
US$697, 836 for | osses allegedly caused directly by Irag’ s invasion and
occupation of Kuwait;

(1) Inpro AGK Wrth, a corporation organi zed under the | aws of the
Swi ss Confederation, which seeks conpensation in the total amunt of
US$648, 921 for |osses allegedly caused directly by Iraqg’ s invasion and
occupation of Kuwait; and

(m WJ. Wiite Ltd., a corporation organized under the |laws of the
United Kingdom of Great Britain and Northern Ireland, which seeks
conpensation in the total anpunt of US$183,998 for |osses allegedly caused
directly by Iraq s invasion and occupati on of Kuwait.
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1. LEGAL FRAMEWORK
A. Applicable |law
16. I n paragraph 16 of resolution 687 (1991), the Security Council

“Reaffirms that Iragq, without prejudice to the debts and obligations
of lraq arising prior to 2 August 1990, which will be addressed
through the normal nechanisns, is liable under international |aw for
any direct |oss, damage, including environmental damage and the

depl etion of natural resources, or injury to foreign Governnents,
nati onal s and corporations, as a result of Iraq s unlawful invasion
and occupation of Kuwait”.

17. The sources of the law and principles to be applied by the Panel are
set out in article 31 of the Rules:

“In considering the clains, Conmissioners will apply Security Counci
resolution 687 (1991) and other relevant Security Counci

resol utions, the criteria established by the Governing Council for
particul ar categories of clainms, and any pertinent decisions of the
Governing Council. In addition, where necessary, Conmm ssioners shal
apply other relevant rules of international |aw.”

B. Liability of lraq

18. When adopting resolution 687 (1991), the Security Council acted under
chapter VIl of the Charter of the United Nations which provides for

mai nt enance or restoration of international peace and security. The
Security Council also acted under chapter VI when adopting resolution 692
(1991), in which it decided to establish the Conm ssion and the
Conpensation Fund referred to in paragraph 18 of resolution 687 (1991).
Specifically, under resolution 687 (1991), the issue of lraq's liability
for losses falling within the Conm ssion’s jurisdiction is resolved and is
not subject to review by the Panel

19. In this context, it is necessary to address the neaning of the term
“Iragq”. In Governing Council decision 9 (S/AC. 26/1992/9) and ot her
Governi ng Council decisions, the word “lIrag’” was used to nean the
Governnment of Iraq, its political subdivisions, or any agency, mnistry,
instrumentality or entity (notably public sector enterprises) controlled by
the Governnent of Iragq. For the purposes of the present report, the Pane
goes further. It notes that, at the time of Iraqg’ s invasion and occupation
of Kuwait, the Government of Iraq regulated all aspects of economc life

ot her than some peripheral agriculture, services and trade. (See |raqg
Country Profile 1990-91, The Economi st Intelligence Unit, London, 1990, p
10.) In light of the termas used in decision 9 and the w der analysis
referred to above, the Panel adopts the presunption that for contracts
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performed in Irag and at issue in the present clains, the other contracting
party was an lraqi Government entity.

C. The "arising prior to” clause

20. The Panel recognizes that it is difficult to establish a fixed date
for the exclusion of its jurisdiction that does not contain an arbitrary
element. Wth respect to the interpretation of the “arising prior to”
clause in paragraph 16 of Security Council resolution 687 (1991), the Pane
of Commi ssioners that reviewed the first instalnment of “E2” clains
concluded that the “arising prior to” clause was intended to exclude from
the jurisdiction of the Conm ssion the foreign debt of Iragq existing at the
time of Irag’s invasion of Kuwait. As a result, the “E2” Panel found that:

“In the case of contracts with Irag, where the performance giving
rise to the original debt had been rendered by a clai mant nore than
three nonths prior to 2 August 1990, that is, prior to 2 May 1990,
cl ai ns based on paynments owed, in kind or in cash, for such
performance are outside of the jurisdiction of the Comr ssion as
clainms for debts or obligations arising prior to 2 August 1990.~
(S/ AC. 26/ 1998/ 7, paragraph 90).

21. Per suaded by practical considerations that a three nonth del ay period
adequately reflects the business practices prevailing in lraq at the tine
and does not depart from ordinary commercial practices, the Panel adopts
these conclusions for the “E3” clains. Therefore, for the purposes of this
and future reports, the Panel interprets the “arising prior to” clause in
the foll owi ng manner:

(a) the phrase “without prejudice to the debts and obligations of
Iraq arising prior to 2 August 1990, which will be addressed through nornma
mechani sms” was intended to have an exclusionary effect on the Comm ssion’s
jurisdiction, i.e., such debts and obligations are not conpensable by the
Commi ssi on;

(b) the limtation contained in the clause “arising prior to 2
August 1990" was intended to | eave unaffected the debts and obligations of
Irag which existed prior to Iraq’ s invasion and occupation of Kuwait; and

(c) the terns “debts” and “obligations” should be given the
customary and usual neanings applied to themin ordinary discourse.

22. In the context of (b) above, it is the view of the Panel that the use
of a three nonth paynent delay period to define the jurisdictional period
is generally reasonable and not inconsistent with ordinary commercia
practices. Thus, the Panel finds that, in general, a claimrelating to a
“debt or obligation arising prior to 2 August 1990" neans a debt and/or
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obligation that is based on work performed or services rendered prior to 2
May 1990.

D. Application of the “direct |10ss” requirenent

23. Par agraph 21 of Governing Council decision 7 (S/AC. 26/1991/7/Rev. 1)
is the semnal rule on “directness” for category “E’ clains. |t provides
in relevant part that conpensation is recoverable for

“ any direct |oss, damage, or injury to corporations and ot her
entities as a result of Iraq’ s unlawful invasion and occupation of Kuwait.
This will include any | oss suffered as a result of:

(a) Mlitary operations or threat of military action by either side
during the period 2 August 1990 to 2 March 1991

(b) Departure of persons fromor their inability to |eave Iraq or
Kuwait (or a decision not to return) during that period;

(c) Actions by officials, enployees or agents of the Governnent of
Irag or its controlled entities during that period in connection with the
i nvasi on or occupation

(d) The breakdown of civil order in Kuwait or Iraqg during that
period; or

(e) Hostage-taking or other illegal detention.”

24. The text of paragraph 21 of decision 7 is not exhaustive and | eaves
open the possibility that there may be causes of “direct | oss” other than
those specified. Paragraph 6 of decision 15 of the Governing Counci
(S/AC. 26/ 1992/ 15) confirms that there “will be other situations where

evi dence can be produced showing clains are for direct |oss, damage or
injury as a result of Iraq’s unlawful invasion and occupation of Kuwait”.
Shoul d that be the case, the claimants will have to prove specifically that
a loss that was not suffered as a result of one of the five categories of
events set out in paragraph 21 of decision 7 is nevertheless “direct”.

Par agraph 3 of decision 15 enphasizes that for any alleged | oss or damage
to be conpensable, the “causal link nust be direct”. (See also paragraph 9
of decision 9).

25. VWhile the phrase “as a result of” contained in paragraph 21 of
decision 7 is not further clarified, Governing Council decision 9 provides
gui dance as to what may be considered “l osses suffered as a result of”
Irag’s invasion and occupation of Kuwait. It identifies the three main
categories of loss types in the “E” clainms: |osses in connection with
contracts, losses relating to tangible assets and |osses relating to

i ncome- produci ng properties. Thus, decisions 7 and 9 provide specific
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gui dance to the Panel as to how the “direct |o0ss” requirement nust be
i nterpreted.

26. In the light of the decisions of the Governing Council identified
above, the Panel has reached certain conclusions as to the neani ng of
“direct loss”. These conclusions are set out in the follow ng paragraphs.

27. Wth respect to physical assets in Ilraq or in Kuwait as at 2 August
1990, a claimant can prove a direct |oss by denonstrating two factors.
First, that the breakdown in civil order in these countries, which resulted
fromlraq' s invasion and occupation of Kuwait, caused the claimnt to
evacuate its enployees. Secondly, that the evacuation resulted in the
abandonnent of the claimant’s physical assets in Irag or in Kuwait.

28. Wth respect to | osses relating to contracts to which Irag was a
party, Irag may not rely on force majeure or simlar |legal principles as a
defense to its obligations.

29. Wth respect to | osses relating to contracts to which Irag was not a
party, a claimnt may prove a direct loss if it can establish that Iraq's
i nvasi on and occupation of Kuwait or the breakdown in civil order in Iraq
or Kuwait following Iraq s invasion caused the clainmant to evacuate the
personnel needed to performthe contract.

30. In the context of the |osses set out above, reasonable costs which
have been incurred in mtigating those |osses are direct |osses. The Pane
bears in mnd that the claimant was under a duty to mtigate any | osses
that coul d have been reasonably avoided after the evacuation of its
personnel fromlraq or Kuwait.

31. In the view of the Panel, the |oss of use of funds on deposit in
Iragi banks is not a direct |oss unless the claimnt can denonstrate that
Irag was under a contractual or other specific duty to exchange those funds
for convertible currencies and authorized the transfer of the converted
funds out of Iraq, and that this exchange and transfer was prevented by
Irag’s invasion and occupation of Kuwait.

32. These findings regarding the neaning of “direct |oss” are not

i ntended to resolve every issue that may arise with respect to the Panel’s
interpretati on of Governing Council decisions 7 and 9. Rather, these
findings are intended as initial paranmeters for the review and eval uation
of the clainms in the present report.

E. Date of |oss

33. There is no general principle with respect to the date of loss. The
date of |oss needs to be addressed on a case by case basis, and the
i ndi vidual |oss elenents of each claimmay give rise to different dates
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when anal yzed strictly. Applying a different date to each |oss el enent
within a particular claimis inefficient and, accordingly, the Panel has
decided to determne a single date of |oss for each claim which in nost
cases coincides with the date of the collapse of the project.

F. Currency exchange rate

34. While many of the costs incurred by the claimants were denom nated in
currencies other than United States dollars, the Comm ssion issues its
awards in that currency. Therefore the Panel is required to determ ne the
appropriate rate of exchange to apply to | osses expressed in other
currenci es.

35. Several of the claimants have argued that their contracts contain
currency exchange rates and that these contractually agreed exchange rates
shoul d therefore apply to all of their |losses. The contract exchange rate
was usually higher than the prevailing commercial rate on 2 August 1990 or
the date the alleged | osses occurred. The Panel agrees that, as a genera
rule, the exchange rate set forth in the contract is the appropriate rate
for | osses under the relevant contracts because this was specifically
agreed to by the parties.

36. For | osses that are not contract based, however, a contract rate is
not an appropriate rate of exchange. |In the clains before the Panel, the
val uation of tangi ble assets was not contenplated by the parties when
agreeing to an exchange rate in the underlying contracts. 1In addition

these types of itens are readily traded on the international markets. The
United Nations Monthly Bulletin of Statistics has been the source of
comerci al exchange rates for all preceding Comm ssion awards. Therefore,
for non-contractual |osses, the Panel finds the appropriate exchange rate
to be the prevailing commercial rate, as evidenced by the United Nations
Monthly Bulletin of Statistics, on the date of |oss.

G | nt er est

37. On the issue of the appropriate interest rate to be applied, the
rel evant Governing Council decision is decision 16 (S/ AC. 26/1992/16).
According to that decision, “[i]nterest will be awarded fromthe date the

| oss occurred until the date of payment, at a rate sufficient to conpensate
successful claimants for the |oss of use of the principal amount of the
award”. In decision 16 the Governing Council further specified that
“[i]nterest will be paid after the principal amount of awards”, while

post poni ng any decision on the methods of cal cul ati on and paynent.

38. The Panel finds that interest shall run fromthe date of |oss.
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H. Evacuation | osses
39. In accordance with paragraph 21(b) of decision 7 of the Governing
Council, the Panel finds that the costs associated with evacuating and

repatriating enployees fromlraq between 2 August 1990 and 2 March 1991 are
conpensable to the extent that such costs are proven by the clai mant and
are reasonable in the circunstances. Urgent tenporary liabilities and
extraordi nary expenses relating to evacuation and repatriation, including
transportation, food and accomodati on are, in principle, conpensable.

|I. Consultants’ eval uation

40. The val uation analysis used by the consultants ensures clarity and
consistency in the application of certain valuation principles to the
construction and engi neering clains.

41. After receipt of all claiminformation and evidence, the consultants
applied the verification program Each |oss elenment was individually
anal ysed according to a set of instructions provided by the Panel. These

i nstructions required the consultant to ask each clai mant the sane
guestions concerning the evidence presented. The consultant’s analysis
resulted in one of the follow ng recommendations: (a) full conpensation for
the alleged |loss; (b) an adjustnent to the amount of the alleged |oss; or
(c) rejection of the alleged loss. In those instances where the

consul tants were unable to respond decisively to a review question, the

i ssue was brought to the attention of the Panel for further discussion and
devel opnent prior to a valuation of the | oss el ement.

42. The consultants presented clai mspecific reports for each claimto
the Panel. The reports included, but were not limted to:

(a) the claimnt’s nanme and identifying claimnunber;

(b) a table detailing the anpbunt clainmed in United States dollars
(or other currency shown on the claimform by |loss el enent and total

(c) a brief description of the nature of the claimant’s busi ness and
the project for which the claimnt performed work, if any;

(d) the date that the clai mant ceased work and, if relevant, the
date that the clai mant recomenced work;

(e) an analysis of the evidence subnmitted and an expl anati on of the
basis of the valuation of each |oss elenent; and

(f) a recomendation as to the quantum of the alleged loss, if any,
by category of loss along with a total for all categories.
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43. Upon receipt of the report fromthe consultants, the Panel reviewed
the valuation analysis in conjunction with the claimanalysis prepared by
the secretariat.

J. Evidentiary requirenents

44, Pursuant to article 35(3) of the Rules, corporate clainms nust be
supported by docunentary and ot her appropriate evidence sufficient to
denonstrate the circunmstances and amount of the clainmed |oss. The
Governing Council has nmade it clear in paragraph 5 of decision 15 that,
with respect to business |osses, there “will be a need for detailed factua
descriptions of the circunstances of the clainmed | oss, damage or injury” in
order to justify a recommendati on for compensation

45. The category “E” claimformrequires each corporation and other |ega
entity that has filed a claimto submit with its claimform“a separate
statenment explaining its claim(‘Statement of Clainm), supported by
docunentary and ot her appropriate evidence sufficient to denonstrate the
ci rcunmst ances and the anmount of the claimed loss”. |In addition, claimnts
were instructed to include within the statement of claimthe follow ng
particul ars:

(a) the date and type of each el enent of |oss together with the
basis of the Conmi ssion’s jurisdiction

(b) the facts supporting each el enent of | oss;
(c) the legal basis for recovery of each elenent of |oss; and

(d) the quantum of each el enent as well as an explanation of how the
guant um was cal cul at ed

46. In those cases where the original subm ssion of the claim

i nadequately supported the alleged |oss, the secretariat prepared and
issued a witten comunication to the claimnts requesting specific

i nformati on and docunentation regarding the loss. In reviewing the
responses, the Panel noted that in many cases the claimants still did not
provi de sufficient evidence to support the alleged | osses.

47. The Panel takes this opportunity to enphasize that what is required
of a claimant by article 35(3) of the Rules is the presentation to the
Conmi ssion and the Panel of persuasive evidence that nmust go to both
causation and quantum The Panel’s interpretation of what is appropriate
and sufficient evidence will vary according to the nature of the claim
That standard is also affected by the fact that, in the case of the clains
whi ch are the subject of this report, Irag’s input is limted to the
participation defined by article 16 of the Rules. In inplenenting this
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approach, the Panel applied the relevant principles extracted fromthose
within the corpus of principles referred to in article 31 of the Rules.



S/ AC. 26/ 1999/ 2
Page 21

I11. THE CLAIM OF Sl PAD | NVEST OOUR EXPORT | NGENJERI NG
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48. Si pad | nvest OOUR Export Infienjering of Bosnia and Herzegovina
(“Sipad”) describes itself as a public sector enterprise dealing with

engi neering, construction and furnishing of hotels, hospitals, tourist
settlenents, residential houses, schools, and stores. Sipad stated it
incurred | osses on three separate phases of the Aradet Housing Conplex in
Baiji, Irag: (a) construction works (“Project A’); (b) furnishing (“Project
B”); and (c) the second stage (“Project C'), (collectively the “Project”).

49. Si pad seeks conpensation in the amount of US$4, 743,760 for unpaid
contractual amounts together with interest, |oss of tangi ble property,

evacuation of personnel and head office and branch office expenses.

A. Contract | osses

1. FEacts and contentions

50. Si pad seeks conpensation in the anount of US$1, 305,203 for contract
| osses under the contracts for Projects A, B and C

51. Si pad al so seeks conpensation in the anount of US$1, 417,387 for
interest on the outstanding contractual amounts. Sipad’ s claimfor
interest was calculated at the rate of 12 per cent per annum Sipad stated
that this is the appropriate rate applicable to overdraft credits in Iraq
on unpai d contractual amounts from 2 August 1990 for Projects A and B, and
from 20 Decenber 1990 for Project C

52. For the reasons stated in paragraph 37, the Panel does not address
the issue of conpensability of clains for interest.

(a) Project A

53. The contract for the construction of fifty residential units and a
recreation centre at the Aradet Housing Conplex in Baiji was signed on 1
Oct ober 1988 between Sipad and the Enployer, the Arab Conpany for Detergent
Chenmi cal s, Baghdad (the “Project A Contract”). Sipad commenced perfornmance
under the Project A Contract in Novenber 1988. Wth the exception of the
recreation centre, Sipad conpleted performance in March 1990. The “taking
over certificate” for the Project (with the exception of the recreation
centre) was issued on 1 April 1990, but was effective as of 31 Decenber
1989. The recreation centre was conpleted in August 1990 and the fina
acceptance certificate was allegedly not issued due to Iraq’ s invasion and
occupation of Kuwait.

54, Si pad seeks conpensation under the Project A Contract in the amount
of US$439, 090 for unpaid work and for the performance bond and retention
money that were not released by the Enployer when Sipad conpleted the
correction of certain faults in the recreation centre.
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(b) Project B
55. The contract for the supply and installation of furniture at the

Aradet Housing Conplex in Baiji (Project B) was signed on 10 August 1989
bet ween Sipad and the Enployer (the “Project B Contract”). Sipad conpl eted
the furnishing of the fifty residential units pursuant to the Project B
Contract in January 1990. Sipad was performng the remaining portion of
the Project B Contract, which related to the furnishing of a recreation
centre, at the tinme of Ilraq’ s invasion of Kuwait. Sipad alleged that,

al though it conpleted this work, no paynent was received.

56. Si pad seeks conpensation under the Project B Contract in the amount
of US$33,500 for the unpaid portion of the contract that was due upon fina
approval of Project B (less the value of certain itens of furniture that
were rejected due to faults and damage).

(c) Project C

57. The contract for the second stage of the Aradet Housi ng Conpl ex at
Baiji (the “Project C Contract”) was signed on 27 March 1990 between Sipad
and the Enpl oyer as an addendumto the Project A Contract. Under clause 3
of the Project C Contract, Sipad was required to conplete and hand over the
construction works within 280 days of the date of the Project C Contract.

Si pad commenced preparation of the project site inmediately after signature
of the Project C Contract. On 8 Decenber 1990, the parties entered into a
protocol for the suspension of Project C. Sipad alleged that its
performance under the Project C Contract continued until 20 Decenber 1990,
when the last of Sipad’s crew left Irag. At the tine Project C was
suspended, Sipad had issued three progress paynment certificates that had
not been paid by the Enployer.

58. Si pad seeks conpensation under Project Cin the anpunt of US$304, 244
for payment of three progress certificates and other unpaid contractua
amounts. Sipad included inits claimfor Project C a claimfor |oss of
expected profits in the anbunt of US$528,369 (calculated at the rate of 12
per cent of the contract val ue).

59. The Panel notes that Sipad drew the Panel’s attention to the fact
that Sipad's ability to produce rel evant documents was severely hanpered by
the effects of the civil unrest in the fornmer Yugoslavia and especially in
Saraj evo. Wile having synpathy with the hardship faced by Sipad, the
Panel notes that there is nothing in Security Council resolution 687 (1991)
that entitles the Panel to take account of these special circunstances.
Destruction of primary evidence nerely gives rise to a need for a clai mant
to produce secondary evidence. However, such secondary evidence is also
lacking in this claim
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2. Analysis and valuation

60. The Panel finds that the Enployer in all three projects, the Arab
Conmpany for Detergent Chem cals, Baghdad, is an agency of the State of
Irag.

(a) Project A Contract

61. Si pad conpleted the original works under the Project A Contract in
March 1990, at which time the Enployer issued the “taking over
certificate”. The taking over certificate was dated 1 April 1990, but was
effective as of Decenber 1989. Paynments under the Project A Contract were
in conformance with the ternms of that contract.

62. Under the terns of the Project A Contract, 5 per cent of the Iraq

di nar portion and 2.5 per cent of the United States dollar portion of the
retenti on noney, in the amount of |ID 29,262 and US$87, 191, was due upon

i ssue of the taking over certificate. The anobunts to be so rel eased were
obligations of the Enployer that arose, at the latest, on 1 April 1990, the
date of the taking over certificate. The retention noney due on issue of
the taking over certificate is thus a debt that arose prior to 2 May 1990
and, therefore, is not within the jurisdiction of the Comr ssion

63. The correspondence between Sipad and the Enployer indicates that the
Enpl oyer withheld the sum of US$258, 000 for correction work to be perforned
with respect to the recreation center, sewage system tel ephone exchange
and work at the canpsite after issue of the taking over certificate.

64. On 21 August 1990 the Enployer sent a facsinmile to Sipad which stated
that the correction works had been inspected on 20 August 1990. The

Enpl oyer agreed to release all of the amounts withheld, with the exception
of anpunts that it intended to further w thhold pending correction of
certain faults in the recreation centre. There is no evidence that any
portion of the US$250, 000 rel eased by the Enployer was paid to Sipad.

65. On 20 Decenber 1990, in a letter addressed to the Enployer, Sipad
requested paynent of the retention noney as well as the additional anount
wi t hhel d for the correction works. The final progress payment certificate
enclosed with the letter was signed by the Project manager and Sipad’s
Baghdad branch manager. The Enpl oyer responded to Sipad's letter by a

tel ex dated 30 Decenber 1990 in which it stated that there were stil
several itens that had not been conpleted satisfactorily, and, accordingly,
it was unable to issue the final acceptance certificate.

66. The Panel finds that there is no evidence that non-paynent of the
US$250, 000 wi t hheld for corrective work was the direct result of Iraq's
i nvasi on and occupation of Kuwait.
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67. The Panel reconmends no compensation for Project A |osses.

(b) Project B Contract

68. Si pad al |l eges a | oss of US$33,500, representing final payment under
the Project B Contract after deduction of US$10,000 for danmaged items. On
8 Decenber 1990, the parties executed a document entitled “Protocol” that
di scussed the outstanding obligations of the parties under the Project B
Contract. In that docunment, the Enpl oyer agreed to release the Project B
Contract funds in the anount of US$33,500, previously withheld pending the
final delivery and installation of the furniture.

69. The Panel finds that such documentation is sufficient evidence to
establ i sh performance by Sipad and acceptance of such performance by the

Enpl oyer under terns of the Project B Contract.

70. The Panel recomends conpensation in the amunt of US$33,500 for
| osses incurred on Project B

(c) Project C Contract

71. The claimfor contract |losses in respect of the Project C Contract
is, in actual fact, partly a claimfor unpaid anbunts due (US$304, 244) and
partly a claimfor |oss of profits (US$528,369). The Panel deals with the
| oss of profits claimseparately in sub-section (d) bel ow.

72. At the commencenent of Project C, the Enployer paid Sipad an advance
of US$601, 438 agai nst the issue of a performance bond. Sipad alleged that
progress paynments of US$356, 455 were not received for work conpleted for
the nonths of July 1990 up to and including the first 2 weeks of Novenber
1990. The Panel finds that the progress certificates signed by the

Enpl oyer indicate that Sipad performed the work and that the Enpl oyer
accepted the work performed in the total anmount of US$356, 455.

73. On 2 COctober 1990, Sipad sent a letter to the Enployer stating that
it had incurred costs of US$655,000 at the start of Project C, requesting
paynment in this anopunt, and requesting suspension of Project Cin order to
allow its enployees to return hone safely. On 8 December 1990, Sipad and
the Enmpl oyer entered into a mutual agreenment to suspend work on Project C.

74. Based on the analysis of the progress paynent certificates, the Pane
finds that Sipad incurred costs of US$475,274 for work perfornmed and
retenti on nmoney withheld on Project C. The Panel is, however, not
persuaded that Sipad incurred start up costs of US$655,000. The only

evi dence of costs in that amount is Sipad’s statenent in its letter of 2
Oct ober 1990 to the Enpl oyer.
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75. Because Sipad received an advance paynent that exceeded its costs on
Project C, the Panel recommends no conpensation for Project C |osses.

(d) Loss of profits

76. Si pad seeks conpensation in the amount of US$528,369 in respect of
| oss of profits on the Project C Contract.

77. CGoverning Council decision 9, paragraph 9, provides that where
“continuation of the contract becane inpossible for the other party as a
result of Iraq s invasion and occupation of Kuwait, Iraq is liable for any
direct loss the other party suffered as a result, including |lost profits”.

78. The effects of the |anguage of decision 9 on clai mants seeking
conpensation for loss of profits are threefold. First, the phrase
“continuation of the contract” imnmposes a requirenment on the claimnt to
prove that it had an existing contractual relationship at the tinme of the

i nvasion. Second, the provision requires the claimant to prove that the
continuation of the relationship was rendered inpossible by Iraqg’ s invasion
and occupation of Kuwait. This provision indicates a further requirenment
that profits should be nmeasured over the life of the contract. The

i nportance of this requirenent is that the clai mant nust denonstrate that
there was a very high probability that the contract woul d have been
profitable as a whole. It is not sufficient to prove a profit at any stage
before the conpletion of the Project. Thus, a clainmnt nust denonstrate
that it would have been profitable to conplete the contract.

79. Par agraph 5 of Governing Council decision 15 (S/ AC. 26/ 1992/ 15)
expressly states that a clai mant seeki ng conpensation for business | osses
such as loss of profits, nmust provide “detail ed factual descriptions of the
ci rcunstances of the clainmed |oss, damage or injury” in order for
conpensation to be awarded. Accordingly, the Panel requires sufficient

evi dence of ongoing profitability.

80. The Panel finds that only the work perforned pursuant to Project C
was ongoi ng on 2 August 1990. In support of this alleged |oss, Sipad

of fered a calculation that shows a | oss of profits of 12 per cent of the
val ue of the work not conpleted due to the suspension of the Project.
However, Sipad did not provide any evidence to denpnstrate that the Project
woul d have been profitable as a whole. There is no evidence before the
Panel regarding Sipad s recovery of profits on other similar projects.

81. Accordingly, the Panel reconmends no conpensation for |oss of
profits.
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3. Recommendation for contract | osses

82. Based on the above, the Panel reconmends conpensation in the anmount
of US$33,500 for contract |osses.

B. Loss of tangible property

83. Si pad seeks conpensation in the amount of US$1, 195,797 for | oss of
tangi bl e property, including US$295, 792 for | oss of tools, vehicles,
equi prent and machi nery and US$900, 005 for nmaterials left at the Project
site.

1. FEacts and contentions

84. In respect of the |ost tools, vehicles, equi pment and nmachi nery

val ued at US$295, 792, Sipad provi ded evidence (in the formof invoices and
certificates of origin showing Iragi customs stanps) that these were
imported into Iraq between 20 Decenber 1988 and 22 February 1989. The
custonms docunents indicate the stated val ue of each item

85. Si pad all eged that, at the tinme of suspension of Projects A B, and
C, it left materials at the Project sites with a value of US$900, 005.

Si pad provided a list of these itens together with its estimate of their
value. In contrast to the evidence submtted for tools, vehicles,

equi pnent and machi nery, Sipad provided no invoices or other proof of
ownership or evidence of the whereabouts of these nmaterials at the tine of
their alleged | oss.

2. Analysis and valuation

86. The Panel finds that the docunents subnitted by Sipad denpnstrate
that the tools, vehicles, equipment and machi nery were owned by Sipad and
present in Irag as of February 1989. The projects for which these tangible
assets were used were ongoi ng on 2 August 1990. Sipad provided evidence
that the tangi ble assets were present at the project sites as of 2 August
1990. Wiile Sipad used the cost stated on the customs documents as the
stated value of the loss of these itens, it failed to deduct any

depreci ation over the two year period prior to the conpletion of the
Projects. Applying appropriate depreciation, the Panel finds that the
value of the lost itens is US$147, 896.

87. Wth respect to the materials allegedly left on site at the
suspensi on of the Projects, the Panel finds that Sipad did not provide
sufficient evidence of (a) its ownership of the materials, (b) the cost of
the materials, or (c) these materials being in Irag on 2 August 1990.
Accordi ngly, the Panel does not recomend conpensation for these itens.
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3. Recomendation for |oss of tangible property

88. Based on the above, the Panel reconmends conpensation in the anmount
of US$147,896 for | oss of tangi ble property.

C. Payment or relief to others

1. EFacts and contentions

89. Si pad seeks conpensation in the anount of US$88,998 for costs
incurred in evacuating 69 people (workers and their famlies) fromlraq to
their home countries. Sipad listed the names of the evacuees, their
respective current addresses, passport nunbers, dates of departure, routes
taken and costs of the evacuation. Sipad also provided copies of the
passports of the evacuees showing Iragi entry and exit visas and stated
their dates of departure as between 22 August 1990 to 22 November 1990.
There were two routes taken: one from Jordan by air and another via Turkey
by bus.

90. The claimis for bus fares, air fares, acconmmpdati on and daily trave
al |l owances paid to the evacuees. Sipad provided air tickets in support of

this all eged | oss.

2. Analysis and valuation

91. Si pad has established that it evacuated 69 people between 20 August
and 21 Decenber 1990 by bus and air transport. Sipad acknow edged that the
normal cost of repatriating 69 persons would be US$45, 145. Because the
Project was nearly conpleted, the Panel finds that the cost of US$75, 861
for the 69 evacuees nmust be reduced by the normal cost of US$45, 145 of
repatriation, for a total of US$30, 716

3. Recommendation for paynent or relief to others

92. The Panel recommends conpensation in the amunt of US$30, 716 for
paynment or relief to others.

D. Unproductive | abour

93. Si pad seeks conpensation in the amount of US$197,640 for what it
describes as “floating time expenses”. The alleged loss is for
unproductive | abour costs resulting fromthe paynent by Sipad of the

sal ari es of 69 enployees during the first three nonths after their return
hone fromlraq. The anmounts claimed were cal cul ated on the basis of the
average donestic monthly salary under applicable law in 1990, making

al l omance for social security contributions.
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94. Wiile Sipad stated that |ocal applicable law required it to pay its
repatriated enpl oyees three nonths’ salary, Sipad submitted no evidence to
prove the existence of the applicable |aw or the fact of payment.

95. The Panel reconmends no conmpensation for unproductive | abour

E. Head and branch office expenses

96. Si pad seeks conpensation in the anount of US$538, 735 for head office
expenses in Sarajevo and branch office expenses in Baghdad. Both itens
were cal cul ated at a percentage of the contract value for Project Contract
C. 7 per cent in the case of head office expenses and 3.5 per cent in the
case of branch office expenses.

97. The Panel finds that it is normal comercial practice to include head
of fice and branch office expenses in the contract price. These expenses
are also nore appropriately considered as busi ness expenses that are not
normal Iy charged as a line itemcost on a project.

98. The Panel therefore recommends no conpensation for head office or
branch office expenses.

F. Summary of recommended conpensation for Sipad

99. Based on its findings regarding Sipad's claim the Panel reconmmends
conpensation in the amount of US$212,112. The Panel finds the date of |oss
to be 31 Decenber 1990
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V. THE CLAIM OF BI MONT D.D. RIJEKA
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100. Binont d.d. Rijeka (“Binmont”) is a Croatian corporation that was

i nvolved in the manufacture and supply of equiprment for, and the
construction of, water towers for the Hlla and Msul Water Supply Schene
inlrag (the “Projects”). Binont seeks conpensation for unpaid contractua
anmounts including interest, |oss of expected profits, loss of tangible
property and loss of Iraqgi dinars left in Iraqg in the total amount of
US$271, 180.

101. Bimont agreed with Kovinotehna, a Slovenian conmpany, (acting as
export agent on behalf of Binont), and AB El ectro-Invest (“ABE’), a Swedish
conmpany, to act as a sub-contractor to an Indian construction conpany for
the supply and erection of two water towers. A contract, dated 29 My
1986, between Kovi notehna and ABE set forth the terns of performance for

Bi nront to supply equi pment to ABE for use on the Project (the “Contract”).
The total contract price was US$2, 063,880, but was reduced to US$1, 883, 250
under an amendnment to the Contract executed by the parties on 19 February
1987. The revised Contract stated separate prices for materials

(US$1, 449, 050) and erection of the towers (US$384,200). Binmont stated that
the Contract was a sub-contract to the main Project contract between ABE,
Som Datt Builders, India, and the Cabinet of Local Managenent of the State
Organi zation for Water Supply and Sewerage System Iraq (the “Enpl oyer”)
pursuant to which Som Datt Builders was required to construct water towers
on the Projects.

A. Contract |osses and interest

1. FEacts and contentions

102. Binont seeks conmpensation in the anpbunt of US$127,481 for contract
| osses, including unpaid work (US$92,877), interest (US$19,504) and | oss of
profits (US$15, 100).

103. Binmont clains interest on the unpaid contractual amunts from1
Septenber 1991 to 1 Septenber 1994 at the rate of 7 per cent per annum
For the reasons stated in paragraph 37, the Panel does not address the
i ssue of conpensability of claims for interest.

104. Binmont alleged the majority of the work on the Projects had been
conpl eted by August 1990, with the exception of some work involving water-
proofing to be perforned by Som Datt Buil ders and anti-corrosive protection
to be perforned by Binont. Binont alleged it abandoned the Project and
left Irag in March 1990 with the intention of returning to conplete the
addi ti onal work on the Project at a later date. As a result of Iraq's

i nvasi on of Kuwait, the outstanding work by the main contractor was not
conpl eted. Thus, Binont was prevented from conpleting its remaining
portion of the contract. The amount clai med of US$92,877 is for the unpaid
portion of work performed and invoi ced by Bi nont.
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105. In support of its claimfor unpaid work, Binont provided copies of
the Contract, the Addendumto the Contract, invoices for the supply and

i nstallation of the equipment, and bank account statenents show ng receipt
by Kovi not ehna of the amounts due under the Contract.

106. The invoices are dated from 26 Decenber 1987 to 31 August 1988, in
the case of the delivery of the equipnent to the Project sites, and 7
February 1989 to 29 June 1989, in the case of the installation of the
equi pnent .

2. Analysis and valuation

(a) Unpaid work

107. The Panel finds that the anobunt sought by Binmont as unpaid work is
for retention noney w thheld pursuant to the terns of the contract. Binont
conpl eted the contract works in March 1990. Binont seeks conpensation in

t he amount of US$92,877 for retention noney w thheld over the course of the
contract.

108. Under the terns of the contract, five per cent of the total contract
price was withheld as retention noney. This retention noney should have
been paid to Binont upon issue of the final acceptance certificate.

Because of Iraqg's invasion and occupation of Kuwait, neither the
prelimnary acceptance certificate nor the final acceptance certificate was
i ssued. Accordingly, the Panel finds that the claimfor retention noney is
conpensabl e in the anpbunt of US$92, 877.

(b) Loss of profits

109. Binobnt seeks conpensation in the anmount of US$15, 100 for | oss of
profits, based on its calculation of 15 per cent of the price of
installation of the equipnment. However, Binont did not provide the Pane
with details or evidence of the contract’s profitability as a whole to
support this allegation.

110. Governing Council decision 9, paragraph 9, provides that where
“continuation of the contract becane inpossible for the other party as a
result of Iraqg s invasion and occupation of Kuwait, Iraq is liable for any
direct loss the other party suffered as a result, including |ost profits”.

111. As previously stated in paragraphs 77-79, supra, the Panel requires
that a claimant provide sufficient evidence of the ongoing profitability of
an existing contract at the tinme of Iraq s invasion and occupation of
Kuwait in order to recover compensation for |oss of profits.

112. The Panel finds that Bimont was paid on a work perforned basis, but
was unable to verify the basis of the alleged profit margin fromthe
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docunents and information provided. Accordingly, the Panel recomends no
conpensation for |oss of profits.

3. Recommendation for contract | osses

113. The Panel recomends conpensation in the anmount of US$92, 877 for
contract | osses. The Panel is aware that Som Datt Builders has filed a

claimfor conpensation with the Comm ssion. |Insofar as the Panel has
recommended that Binont’s claimfor the retention noney be paid, Som Datt
Builders’ claimw || be recomended for rejection

B. Loss of tangible property

1. FEacts and contentions

114. Binont seeks conmpensation in the anpunt of US$137,248 for |oss of
equi pnent, vehicles and nmachinery that it allegedly left at the Hilla
Project site in August 1990 under the guard of Som Datt Buil ders.

2. Analysis and valuation

115. Binmont did not provide the Panel with any evidence of ownership
acqui sition cost or inmportation of the equi pment or machinery allegedly
left on the Project site. Further, Binont did not state what happened to
the equi pment and machi nery or whether it has been able to effect any
recovery since the tine of the alleged |oss.

116. Binmont increased its alleged | oss by adding an invoice in the amunt
of US$57,904 for three Toyota Land Cruisers. A response to an inquiry for
addi ti onal evidence is not an opportunity for a claimant to increase the
guantum of a claimpreviously submtted. This increase was not accepted by
the Panel, as the Panel reviews only the claimas initially presented.

117. The only evidence provided in support of this loss elenent is a |ist
conpil ed by Binont dated 20 May 1992 setting out the assets that are the
subject of its claimtogether with their asserted value. The Panel finds
that there is insufficient evidence that Binont was the owner of the

rel evant assets or that they were located at the Project in Iraq at the
time of their alleged loss. Indeed, it is to be noted that Binont nade no
attenpt at all to support this part of its claimw th evidence.

3. Recomrendation for |oss of tanqgible property

118. The Panel recomends no conpensation for |oss of tangible property.
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C. Loss of lraqgi_ dinars

119. Binont clainms US$6,451 (original currency ID 2,010) for loss of Iraq
dinars. Binmont stated that on 4 March 1990, during the tenporary
abandonnent, it deposited ID 2,010 in the safe of Som Datt Builders in
Irag.

120. In support of its claimfor loss of lraqgi dinars, Binont provided
what appear to be petty cash records dated from July 1987 to Septenber
1989. It also provided a copy of a letter dated 4 March 1990 from Som Dat t
Bui | ders, acknow edgi ng receipt of 1D 2,010 from Bi nont.

121. The Panel finds that the account records submtted by Binont indicate
that it was being paid under the Contract as the Contract work progressed.
The account shows the ampunt due at 19 April 1990 to Binont from Som Datt
Buil ders was ID 69,981. 1In fact, Binont was paid ID 74,930. The account
further shows that the ID 2,010 received by Som Datt Buil ders was treated
as a repaynment by Binont of an overpaynment to Binont by Som Datt Buil ders.

122. The Panel recomends no conpensation for the loss of Iragi dinars.

D. Summary of recommended conpensation for Bi nont

123. Based on its findings regarding Bimont’s claim the Panel reconmends
conpensation in the amobunt of US$92,877. The Panel finds the date of I|oss
to be 31 August 1991.
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V. THE CLAIM OF YI' T CORPORATI ON
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124. YIT Corporation (“YIT"), a Finnish public Iimted liability conpany,
was engaged as a contractor by the Mnistry of Public Wrks of Kuwait to
work on the construction of the Amri Diwan Project in Kuwait City (the
“Project”). YIT seeks conpensation in the amobunt of US$2, 399,593 for
contract | osses, loss of tangible assets, denpbilization costs, payment or
relief to others, financing costs and | oss of overheads and profits.

A. Contract |osses

1. FEacts and contentions

125. The work on the Project was carried out pursuant to Contract C 42,
Amiri Diwan Project, Building ‘N, entered into between YIT and the

M nistry of Public Works on 4 Septenmber 1989 (the “Contract”). The tota
val ue of the Contract was US$11, 778,547. YIT alleged that the Project was
60 per cent conplete on 2 August 1990.

126. VYIT stated that, following the liberation of Kuwait, it attenpted to
negotiate with the Mnistry of Public Wirks with a view to reconmencing the
Project. However, its attenpts were unsuccessful and, on 9 February 1992,
the Mnistry of Public Works informed YIT by letter that it considered the
contract term nated in accordance with the Mnister’s decision 148(19/91)
dated 27 January 1991.

127. The Finnish Export CGuarantee Board had provided YIT with credit risk
guarantee cover equal to 90 per cent of the total value of the Contract.
In Septenber 1991 and again in February and June 1994, YIT filed clains
with the Finnish Export Guarantee Board for a total ampunt of US$474, 154.
YIT provided a copy of the conpensation decision of the Finnish Export
Guar antee Board dated 23 June 1994. The followi ng information can be
ascertained from Fi nni sh Export Guarantee Board' s conpensati on decision

(a) Under the relevant credit risk guarantee policy, YIT was
entitled to receive 90 per cent of the total anobunt awarded by the Finnish
Export QGuarantee Board (i.e., US$461, 413);

(b) The Finnish Export Guarantee Board nade an award of conpensation
in YIT s favour in the amount of US$512,681 in three separate decisions
dated 13 June 1991, 17 January and 21 April 1994;

(c) On 19 June 1991, the Finnish Export CGuarantee Board paid YIT the
amount of US$1, 034, 450;

(d) Under the conpensation decision, YIT was required to repay the
Fi nni sh Export Cuarantee Board the anpunt of US$686, 995, being the excess
paynment of conpensation as well as an additional amount relating to
recovery expenses, together with interest at 10 per cent per annum from 23
June 1994 until paynent.



S/ AC. 26/ 1999/ 2
Page 39

128. YIT seeks conpensation in the amount of US$445,028 for contract

| osses, including lost or damaged materials at site, |ost advance paynents,
mobi |'i zati on costs, planning, procurement and submittal costs, guarantee
fees and denobilization costs.

2. Analysis and valuation

(a) Lost or damaged materials at site

129. YIT withdrew its claimfor this |oss elenent during the proceedings,
as the amount originally clainmd was conpensated by the Finnish Export
Guar antee Board on 27 June 1994.

(b) Lost advance paynents

130. YIT seeks conpensation in the ampunt of US$13,211 for |ost advance
paynments made in June and July 1990 to two Kuwaiti suppliers of materials.
YIT all eged that the materials ordered fromthe Kuwaiti suppliers could not
be delivered as a result of Iraq s invasion and occupation of Kuwait. VYIT
revi sed and reduced the amount of its original claimafter it received a
partial refund from one of the suppliers.

131. In support of its claimfor |ost advance payments, YIT provided
copies of two orders dated June and July 1990 requiring advance paynment by
YIT of the anpbunts due. YIT also provided cheque paynment vouchers show ng
paynments made by YIT on 13 June and 8 July 1990.

132. YIT did not explain the direct Iink between its inability to recover
the advance paynments and Iraq’ s invasion and occupation of Kuwait. VYIT
provi ded no evidence that the Kuwaiti suppliers were rendered insolvent as
a consequence of the invasion and occupation. Accordingly, the Panel finds
that YIT failed to establish the causal |ink between its stated | osses and
Iraq’ s invasion and occupation of Kuwait.

133. The Panel recomrends no conpensation for |ost advance paynents.

(c) Mbilization costs

134. YIT seeks conpensation in the amount of US$96, 850 for unrecovered
mobi | i zation costs incurred by YIT between the tinme the Project was
nmobi | i zed in August 1989, and 30 Novenber 1989. The costs include

sal aries, travel between Hel sinki and Kuwait, |abour, tenporary works,

i nsurance premiunms paid in Kuwait for which YIT received no paynment under
the rel evant policies and other mscellaneous costs. YIT seeks
conpensation for 40 per cent of the costs incurred. According to YIT, this
represents the portion of the unconpl eted Contract.
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135. YIT clainms for the bal ance between the | osses allegedly incurred by
it and the amount of conpensati on awarded by the Finnish Export Cuarantee
Board in its decision of 23 June 1994 (i.e. US$81, 367), 90 per cent of
which was paid to YIT.

136. In support of its claimfor unrecovered nobilization costs, YIT
provi ded a sunmmary of “not repaid nobilization costs”, which |ists the
rel evant amounts clained, and recei pts and invoices for some, but not all
of those costs. However, the receipts were predonminately in Finnish with
no English translations. Further, it is not clear what itens they relate
to, as YIT provided no explanati ons or cross-references which would Iink
themto the sunmary of “not repaid nobilization costs”.

137. The Panel finds that YIT provided insufficient evidence of its stated
| osses. The Panel recommends no conpensation for nobilization costs.

(d) Planning, procurenent and submittal costs

138. YIT seeks conpensation in the amunt of US$257,541 for unanortised
expenses in respect of head office overheads, staff salaries and
accommodation incurred during the tender period (between the dates 1 Apri
to 30 June 1989) and during the construction period (between the dates 1
Sept enber 1989 to 30 August 1990) of the Project.

139. YIT alleged that it would have recovered those costs over the
lifetime of the Contract and calculated its Ioss as 40.1 per cent of its
total expenditure on the Project.

140. In support of its claimfor planning, procurenent and submtta

costs, YIT provided a sunmary listing of the relevant costs and head office
techni cal overheads allegedly incurred by it during the tender period and
during the construction period.

141. YIT stated that it has no evidence in support of its claim as it
destroyed the rel evant docunentation after the five year m ni mum docunent
retention period required by Finnish |aw

142. The Panel finds that YIT provided insufficient evidence of its stated
| osses. The Panel recommends no conpensation for planning, procurenment and

submi ttal costs.

(e) Guarantee fees paid

143. YIT seeks conpensation in the amunt of US$32,475 for guarantee fees.
The rel evant guarantees were issued in respect of the Project. They

i ncluded an advance paynent guarantee, a performance guarantee and a supply
of | abour guarantee issued for works under the Contract, and three
guarantees issued by the Finnish Export Guarantee Corporation
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(i) Advance payment guarantee

144. The advance paynment guarantee in the anpunt of US$1,177, 855 was

i ssued by the Commercial Bank of Kuwait on 7 Septenmber 1989. |Its expiry
date was 7 May 1991. YIT seeks conpensation in the amount of US$1, 379 for
fees paid for the advance paynent guarantee between 2 August 1990 and 7 May
1991.

145. YIT was required to take out the advance payment guarantee pursuant
to clause 60(4) of the Conditions of Contract upon paynent of the advance
paynment equal to 10 per cent of the total Contract val ue.

146. In support of its claimfor fees paid in respect of the advance
paynment guarantee, YIT provided a copy of the advance paynent guarantee.
YIT al so provided a copy of a letter dated 21 June 1990 in which the

M nistry of Public Wrks requested the Commerci al Bank of Kuwait to reduce
the amount of the guarantee to US$721, 730.

147. The Panel finds that YIT provided sufficient evidence that the

Proj ect was ongoing as of 2 August 1990. The advance paynent guarantee was
requi red under the Conditions of Contract. The Panel, therefore, finds
that the loss was a direct result of Iraq s invasion and occupation of
Kuwait. YIT provided evidence that the advance paynment guarantee was

out standi ng as of 2 August 1990.

148. The Panel recomends conpensation in the anmount of US$1, 379 for fees
paid in respect of the advance paynent guarantee.

(ii) Performance guarantee

149. The performance guarantee in the anobunt of US$1, 177,855 was issued by
the Comrercial Bank of Kuwait. |Its expiry date was 2 June 1991. VYIT seeks
conpensation in the amount of US$2,461 for fees paid for the performance
guar ant ee between 2 August 1990 and 2 June 1991

150. VYIT was required to take out the performance guarantee pursuant to
clause 10 of the General Conditions of the Contract.

151. In support of its claimfor fees paid for the performance guarantee,
YIT provided a copy of a letter dated 21 Septenber 1989 fromthe Comrercia
Bank of Kuwait to YIT confirmng that the expiry date of the perfornmance
guarantee was 2 June 1991.

152. The Panel finds that YIT provided sufficient evidence that the

Proj ect was ongoi ng as of 2 August 1990. The performance guarantee was
requi red under the General Conditions of the Contract. The Panel
therefore, finds that the loss was a direct result of Iraqg s invasion and
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occupation of Kuwait. YIT provided evidence that the performnce guarantee
was outstandi ng as of 2 August 1990.

153. The Panel recomends conpensation in the anmount of US$2, 461 for fees
paid in respect of the performance guarantee.

(iii) Supply of |abour guarantee

154. The supply of |abour guarantee in the ampunt of US$216, 263 was i ssued
by the Comrercial Bank of Kuwait. |Its expiry date was 17 Septenber 1991
YI T seeks conpensation in the amount of US$518 for fees paid between 2
August 1990 and 17 Septenber 1991

155. VYIT was required to take out the supply of |abour guarantee pursuant
to clause 24 of the General Conditions of the Contract, which provides for
i nsurance agai nst accidents to workers.

156. In support of its claimfor fees paid for the supply of |abour
guarantee, YIT provided | edgers and bank vouchers, which were nostly in the
Fi nni sh | anguage with no English translations. YIT did not provide a copy
of the supply of |abour guarantee.

157. The Panel finds that YIT provided sufficient evidence that the
Proj ect was ongoi ng as of 2 August 1990. The supply of |abour guarantee
was required under the General Conditions of the Contract. However, YIT
did not provide sufficient evidence of its |osses.

158. The Panel reconmends no conpensation for fees paid in respect of the
supply of | abour guarantee.

(iv) Guarantees issued by the Finnish Export Guarantee Board

159. YIT seeks conpensation in the amount of US$28,117 for fees paid to
obtain three guarantees issued by the Finnish Export Guarantee Board.

Under the credit risk guarantee cover provided by the Finnish Export

CGuar antee Board, the Finnish Export Guarantee Board issued guarantees

i ndermi fying YI T agai nst non-paynment of the ampounts due under the Contract.
YIT stated that to obtain the relevant credit risk guarantee cover, it was
“obliged to pay the rest of the guarantee fees if the right to conpensation
arises”.

160. In support of its claimfor this loss item YIT provided copies of
paynment vouchers showi ng paynents made to the Finnish Export Guarantee
Board for the periods March to Septenber 1990, Septenmber 1990 to March 1991
and March 1991 to Septenber 1991. YIT did not provide copies of the
guar ant ees.
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161. The Panel finds that YIT failed to establish the direct |ink between
its stated loss and Iraq s invasion and occupation of Kuwait. The
guarantee fees were akin to insurance prem unms paid under the credit risk
guarantee cover. The Panel finds that the guarantee fees were anounts that
a contractor would ordinarily expect to | ose whether or not reconpense was
recei ved under the relevant insurance cover. YIT filed clainms for, and was
pai d, substantial anpbunts of compensation under the credit risk guarantee
cover provided by the Finnish Export CGuarantee Board. Therefore, the Pane
finds that these fees are not properly described as a | oss and, in any
event, were not incurred as a direct result of Iraqg’ s invasion and
occupation of Kuwait.

162. The Panel recomends no conpensation for fees paid to obtain the
guar antees issued by the Finnish Export Guarantee Board.

(f) Denpbilization costs

163. VYIT seeks conpensation in the amount of US$44,951 for expenses

all egedly incurred by YIT as a result of denobilizing staff after Iraq' s

i nvasion of Kuwait. The expenses include staff salaries, hotel expenses,
travel expenses, airfares, freight and other m scell aneous charges. YIT
stated that its claimalso includes costs incurred in negotiating with the
M nistry of Public Works in an attenpt to recomence the Contract after
wor k was suspended. It also includes its attenpts to reach a settlenment
with the Mnistry of Public Works for anpbunts owed to it after it becane
clear that it would not be possible to recomrence the Project.

164. The Finnish Export Cuarantee Board made a partial award of the
amounts claimed by YIT. The anopunt awarded was US$67, 220, 90 per cent of
whi ch was paid to YIT, i.e., US$60,498. The Finnish Export Guarantee Board
in its conpensation decision of 23 June 1994 stated that it rejected part
of YIT s claimfor denpbilization | osses since “they are not costs which
coul d have been covered by ordinary fornms of insurance”. |In addition, it
found that the project manager’s travel expenses could not be considered as
denobi |l i zation costs under the insurance policy. Under the relevant

i nsurance policy, YIT was precluded from obtaining any further amounts in
respect of denobilization costs due to applicable maxi mum | evels of cover.

165. In support of its claimfor this loss item YIT provided a sumuary of
denobi |l i zati on costs, which lists the expenses and contains a brief
description of the nature of the expenses. YIT also provided copies of
what appear to be receipts for the mgjority of the itens clainmed for. YIT
further provided a certificate dated 13 Decenber 1991 fromits auditors
approving the summary of denobilization costs.

166. The Panel finds that on the evidence provided, the amounts clained in
respect of denobilizing the Project were incurred as a direct result of



S/ AC. 26/ 1999/ 2
Page 44

Irag’s invasion and occupation of Kuwait. The Panel finds that YIT
provi ded sufficient evidence of its |osses.

167. The Panel recomends conpensation in the anmount of US$44, 951 for
denobi | i zati on costs.

3. Recommendation for contract |osses

168. The Panel recomends conpensation in the anmount of US$48, 791 for
contract | osses.

B. Loss of tangible property

1. FEacts and contentions

169. VYIT seeks conpensation in the amount of US$224,008 for | oss of
tangi bl e property. The claimis for construction machinery, office
furniture, equipnent and consumer products that YIT allegedly left behind
at the Project site after Irag’ s invasion of Kuwait.

170. YIT stated that when YIT s representatives returned to the Project
site in the first half of 1991, they found that the construction machinery
and equi pnent were no |longer there. The site barracks and office furniture
had been either badly destroyed or stolen. W rkshop tools had been stolen

2. Analysis and valuation

171. In support of its claimfor this loss item YIT provided a sumuary of
| ost fixed assets listing the relevant assets. YIT also provided a fixed
assets report, which contains four separate |lists of equipnment, their
respective all eged values and dates of purchase. YIT also provided

i nvoi ces and cheque paynment vouchers showi ng that the assets in question
were purchased in Kuwait at the end of 1989 and in the first half of 1990.

172. The Finnish Export Guarantee Board made an award of US$205, 529 for
| ost fixed assets, 90 per cent of which was paid to YIT. However, the
conpensati on deci sion of 23 June 1994 does not contain details of the
assets that were included in the award of conpensation under the credit
ri sk guarantee policy. YIT did not provide any explanati on concerning
this.

173. The Panel finds that YIT did not provide sufficient evidence that the
assets in respect of which it seeks conpensati on have not already been

conpensated by the Finnish Export Guarantee Board.

3. Recomendation for |oss of tangible property

174. The Panel recomends no conpensation for |oss of tangible property.



S/ AC. 26/ 1999/ 2
Page 45

C. Payment or relief to others

1. FEacts and contentions

175. YIT seeks conpensation in the amount of US$400, 451 for paynent or
relief to others. YIT deducted fromits claimfor this loss itemthe
amount of US$1, 443 for sone itens of furniture that were sold in Kuwait.
The claimis for costs incurred in respect of five enployees of YIT who
were working on the Project at the time of lraq's invasion of Kuwait. YIT
stated that those enployees stayed in Kuwait for some tine before being

gi ven docunents by the lraqi authorities authorizing themto depart to
Turkey via lraq. They then commenced their journey to the lraqi/ Turkish
border and, after two weeks at the border, the enpl oyees’ w ves were
permtted to |leave Iraq to travel to Turkey. However, YIT s enployees were
taken to Baghdad and detai ned as hostages. They were rel eased in Novenber
1990.

2. Analysis and valuation

176. In support of its claimfor payment or relief to others, YIT provided
a docunent entitled “summary of paynent and relief to others”. This
docunent |ists expenses incurred between 10 August 1990 and 31 March 1991
YI T al so provi ded copies of receipts, invoices and paynent vouchers in
support of the majority of items listed in the summary. YIT also provided
a statenent dated 16 Septenber 1998 by YIT s Senior Vice President,

I nternational Operations, concerning the circunstances of the evacuation

177. The summary of expenses incurred provided by YIT divides this |oss
iteminto the sub-categories: costs of rescue operations in Finland
(attenpts to secure the rel ease of the hostages), hostage expenses, trave
expenses of nenbers of the Finnish Parlianent to Iraqg, consulting and
travel costs of the chairman of the Finnish-Arabic society, and hostage
sal ari es.

(a) Costs of rescue operations in Finland

178. YIT seeks conpensation in the amount of US$14,325 for costs incurred
at its head office in Finland in attenpting to secure the rel ease of the
host ages.

179. YIT states that while the hostages were being detained in Iraq and
Kuwai t, the Project Minager, (who happened to be visiting Finland at the
time of Irag’s invasion of Kuwait), was trying to arrange help for themvia
the Fi nnish Governnent and other official sources.

180. The ampunts clainmed are identified by entries in the “summary of
paynment and relief to others” docunent provided by YIT. The nmgjority of
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items are al so supported by copies of receipts, invoices and payment
vouchers.

181. The statenent by YIT' s Senior Vice President, Internationa
Operations, supports YIT s assertion that its staff at the head office in
Fi nl and made concerted efforts to secure the rel ease of the hostages.

182. The Panel finds that the anpunts clainmed are directly related to
Irag’s invasion and occupation of Kuwait. The Panel finds that YIT

provi ded evidence that it incurred nost of the expenses clained for
However, there are sone clainmed ambunts that are not supported by primary
evi dence. Accordingly, the Panel recommends a reduced award of 80 per cent
of the amount of the claim

183. The Panel recomends conpensation in the anmount of US$11, 460 for the
costs of its rescue operations in Finland.

(b) Hostage expenses

184. YIT seeks conpensation in the amobunt of US$98,590 for hostage
expenses, including cash advances (US$12,829), hostage care (US$21, 237),
travel expenses (US$6,984) and conpensation for |ost personal bel ongings
(US$57, 540) .

185. The anounts clainmed are identified by entries in the “summary of
paynment and relief to others” docunent provided by YIT. The nmgjority of
items are al so supported by copies of receipts, invoices and payment
vouchers. However, the Panel was unable to identify any itenms described as
“l ost personal belongings” in the receipts, invoices and payment vouchers
provided by YIT. The receipts, invoices and paynment vouchers were
presented in such a way as to nmake the task of finding any cross-references
relating to | ost personal bel ongi ngs inpossible for the Panel

186. YIT provided no explanations concerning the item described as “I| ost
per sonal bel ongi ngs”.

187. The Panel finds that the anpunts clainmed are directly related to
Iraq’s invasion and occupation of Kuwait. The Panel finds that, with the
exception of the item described as “l ost personal belongings”, YIT provided
sufficient evidence of the clained expenses.

188. The Panel recomends conmpensation in the full amount in respect of
YIT s claimfor cash advances and hostage care. The Panel recomends no
conpensation for | ost personal belongings. The Panel recomrends an
adjustnment to YIT s claimfor travel expenses to take account of the nornma
travel costs that YIT would have incurred but for Iraq s invasion and
occupation of Kuwait.
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189. The Panel recomends conpensation in the anmount of US$38, 954 for
host age expenses.

(c) ITravel expenses of nmenbers of the Finnish Parlianment

190. VYIT seeks conpensation in the amount of US$20,532 for the trave
expenses of nenbers of the Finnish Parlianent who travelled to Iraqg in an
attenpt to secure the release of YIT s enpl oyees who were being held

host age.

191. In support of this loss item YIT provided a statenment by YIT s
Senior Vice President, International Operations, describing the
parliamentarians’ trips to lraq. According to this statenent, the nenbers
of the Finnish Parliament travelled to Irag to try to secure the rel ease of
a nunber of Finnish hostages, including enployees of other Finnish
conpani es who were working on projects in lraq and Kuwait at the time of
Irag’s invasion of Kuwait.

192. The anounts clainmed are identified by entries in the “summary of
paynment and relief to others” docunent provided by YIT. However, the Pane
was unable to cross-reference the entries in the summary to the rel evant
recei pts, invoices and paynent vouchers provided by YIT. The receipts,

i nvoi ces and paynment vouchers were presented in such a way as to nmake this
task i npossible for the Panel

193. The Panel finds that YIT did not adequately explain the direct |ink
between its stated | osses and lIraq’s invasion and occupation of Kuwait.
Further, YIT did not provide sufficient evidence of its |osses.

Accordi ngly, the Panel reconmends no compensation for the travel expenses
of menmbers of the Finnish Parlianment who travelled to Irag.

(d) Consulting costs of the chairman of the Finnish-Arabic Society

194. YIT seeks conpensation in the amunt of US$47,708 in respect of

consul ting costs of the chairman of the Finnish-Arabic Society. YIT stated
that it engaged the services of the Finnish-Arabic Society in an attenpt to
facilitate the rel ease of the hostages.

195. The anounts clainmed are identified by entries in the sunmary of
paynment and relief to others provided by YIT. However, YIT provided no
evi dence (such as receipts, invoices or paynent vouchers) that it incurred
t he amounts cl ai ned.

196. The Panel finds that YIT did not adequately explain the direct |ink
between its stated | osses and lIraq’s invasion and occupation of Kuwait.
Further, YIT did not provide sufficient evidence of its |osses.

Accordi ngly, the Panel recomrends no conpensation for the consulting costs
of the chairman of the Finnish-Arabic Society.
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(e) Hostage salaries

197. YIT seeks conpensation in the anmount of US$81,602 for the salary
costs (including Finnish social costs) of its five enpl oyees who were held
hostage for the period of their detention. It is, in effect, a claimfor

| ost productivity of YIT s enployees. Although YIT paid the salaries of
its enployees, it did not receive any benefit fromthem during the period
of their detention.

198. In support of its claimfor hostage salaries, YIT provided copies of
its enpl oyee salary |ledgers for the relevant enpl oyees. YIT also provided
evi dence from an i ndependent source in Finland of the social costs
applicable to the construction industry at the relevant tine.

199. The Panel finds that the anpunts clainmed are directly related to
Irag’s invasion and occupation of Kuwait. The Panel finds that YIT
provi ded sufficient evidence of the salary expenses. The Panel is
satisfied that YIT did not receive any benefit fromthe enpl oyees during
t he rel evant period.

200. The Panel reconmends conpensation in the amunt of US$81, 602 for
host age sal ari es.

(f) Salary costs of YIT' s area nmanager

201. YIT seeks conpensation in the anmount of US$139, 137 in respect of the
sal ary costs of its area manager for one year

202. YIT stated that the area manager was involved in coordinating the
rescue operations of the hostages. After the release of the hostages, the
area manager attenpted to negotiate a recommencenment of the Project with
the Mnistry of Public Wirks. He then spent nmpost of 1991 and 1992 in
Kuwait trying to obtain payment fromthe Mnistry of Public Wrks of the
amount s out standi ng under the Contract. The area nmanager was al so invol ved
in preparing clains for conpensation to be filed with the Finnish Export
Guar antee Board and the Comm ssion

203. In support of its claimfor salary costs, YIT provided a detailed
cal culation of the area nmanager’s salary costs at the relevant timne.

204. The Panel makes no recomendati on with respect to the portion of the
area manager’s salary relating to the preparation of YIT s claimw th the
Commi ssion, as the compensability of claimpreparation costs will be

deci ded upon separately by the Governi ng Counci l

205. The Panel finds that YIT failed to explain the direct |ink between
its stated |l oss and Iraq’ s invasion and occupation of Kuwait. The
expl anations provided by YIT indicate that the area manager was a sal aried
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enpl oyee included in YIT s head office structure. The Panel finds that YIT
woul d have incurred the salary costs of the area manager even if Iraq’' s
i nvasi on and occupation of Kuwait had not occurred.

206. The Panel reconmmends no conpensation for the salary costs of its area
manager .

3. Recommendation for paynment or relief to others

207. The Panel recommends conpensation in the amunt of US$132,016 for
paynment or relief to others.

D. FEinancing costs

1. FEacts and contentions

208. YIT seeks conpensation in the amount of US$467,349 in respect of
financing costs, including the inability to use funds that were frozen in
three bank accounts in Kuwait (US$156,323), interest on the del ayed payment
under Contractor’s Paynent Certificate No. 9 (US$283,254) and |ost petty
cash (US$27,772).

209. VYIT clains the additional anmount of US$23,702 for interest from 30
Novenber 1993 to 23 Septenber 1996. For the reasons stated in paragraph
37, the Panel does not address the issue of conpensability of clains for
i nterest.

2. Analysis and valuation

(a) FErozen bank accounts in Kuwait

210. YIT seeks conpensation in the amount of US$156, 323 in respect of its
inability to use funds that were frozen in three bank accounts in Kuwait.

The claimis for interest allegedly lost as a result of YIT s funds being
frozen in Kuwait during lraq s occupation

211. YIT alleged that it could have achieved the rate of 12 per cent per

annumon its funds had it deposited the funds wi th banks in Finland during
the relevant period. The rate of 12 per cent per annum was substantially

hi gher than the rates applicable to its bank accounts in Kuwait.

212. In support of its claimfor |oss of interest on funds frozen in
Kuwai t, YIT provided copies of bank statenments issued by the Conmercia
Bank of Kuwait showi ng YIT's bank bal ances as of 2 August 1990.

213. The Panel finds that YIT did not denonstrate the direct |ink between
its stated loss and Iraq s invasion and occupation of Kuwait. The decision
to deposit funds in banks | ocated in particular countries is a comrercia
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deci sion, which a corporation engaged in international operations is
required to make. I n nmaking this decision, a corporation would normally
take into account the relevant country or regional risks involved. The
Panel finds that the causal link in respect of this loss item (whichis

essentially a claimfor a potential increase in interest earnings), is not
direct. Accordingly, the amount clainmed by YIT is not conpensabl e under
Security Council resolution 687 (1991).

214. The Panel recomrends no conpensation for YIT s inability to use funds
that were frozen in its bank accounts in Kuwait.

(b) Delay of Contractor’s Payment Certificate No. 9

215. YIT seeks conpensation in the anmount of US$283, 254 for | oss of
interest at the rate of 12 per cent per annum as a consequence of the
del ayed paynment of Contractor’s Paynent Certificate No. 9 (the
“Certificate”).

216. The Certificate relates to work completed by YIT in July 1990. It
was first issued by YIT on 1 August 1990. The anpunts included in the
Certificate (US$7,374,130) were due for paynent by the Mnistry of Public
Wor ks on 30 August 1990.

217. YIT stated that it submtted the Certificate to the Mnistry of
Public Works for the fourth time on 15 October 1991. On 27 COctober 1991
the Mnistry of Public Wirks agreed to pay the ampunts included in the
Certificate. The Mnistry of Public Wirks paid part of the amobunt due in
May and July 1992 and the bal ance on 9 February 1994.

218. In support of its claimfor |oss of interest due to the del ayed
paynment of the Certificate, YIT provided a copy of a revised Certificate
dated 2 May 1992. YIT did not provide a copy of the original Certificate.

219. The Panel finds that YIT failed to denonstrate that the delay on the
part of the Mnistry of Public Works in paying the ambunt due under the
Certificate was a direct result of Iraq s invasion and occupation of
Kuwai t. Accordingly, the Panel recomrends no conpensation for this |oss
item

(c) Lost petty cash

220. YIT seeks conpensation in the anmount of US$27,772 for petty cash that
was allegedly lost as a result of Irag’s invasion of Kuwait. YIT did not
explain how the anpunt was | ost.

221. In support of its claimfor |ost petty cash, YIT provided a hand-
written document show ng novenents of petty cash for the nonth of July 1990
and a cash bal ance of the clained ambunt as at 1 August 1990. The source
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of this docunent is unclear. The docunent makes reference to a “daily
journal”, which allegedly contains details of the transactions for July
1990. However, YIT did not provide a copy of the daily journal

222. The Panel finds it |ikely that a working cash bal ance woul d have been
avail able for the Project. The Panel finds that YIT did not provide
sufficient evidence that the ampunt of petty cash existed at the Project
site. The docunent provided by YIT is insufficient evidence of this.

223. The Panel recomrends no conpensation for |ost petty cash.

3. Recomendation for financing costs

224. The Panel recomrends no conpensation for financing costs.

E. Lost head office overheads and profits

225. YIT seeks conpensation in the anmount of US$839, 055 for | ost head

of fice overheads and profits on the value of the unexecuted Contract works.
YIT cal cul ated the cl ai mred amount by applying a margin of between 4 and 15
per cent in respect of lost profits and head office overheads to the
unfi ni shed portion of the civil works, nechanical works and el ectrica

wor ks.

226. In support of its claimfor |ost head office overheads and profits,
YIT provided a copy of the price analysis for the Project prepared by YIT.
The price analysis, (which forns part of the Contract), contains the
estimated percentages for YIT s head office overheads and profits for the
Project. YIT provided no further evidence in support of the amounts
clainmed. YIT s corporate financial statenents for the years 1987 to 1989
(i nclusive) do not contain sufficient information about the quality of
performance of YIT s operations in the Mddle East during the rel evant
periods to enable the Panel to draw any concl usi ons about the expected
profitability under the Contract.

227. The Panel finds that the price analysis al one cannot be considered as
evi dence of expected ongoing profitability or a nmeasure of YIT s actua
performance for its work on the Project. YIT did not provide any
docunentation that would verify the anpunts stated in the price analysis.
Accordingly, the Panel finds that YIT failed to provide sufficient evidence
of expected ongoing profitability and antici pated overhead costs.

228. The Panel recomrends no conpensation for |ost head office overheads
and profits.
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F. Summary of reconmmended conpensation for YIT

229. Based on its findings regarding YIT' s claim the Panel recomends
conpensation in the amount of US$180,807. The Panel finds the date of |oss
to be 16 Novenber 1990.
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VI. THE CLAIM CF C. HAUSHAHN GVBH & CO
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230. On 30 Cctober 1998, the Conm ssion received fromthe Government of
the Federal Republic of Germany a notice of wi thdrawal of the claimby C
Haushahn GrbH & Co. In the light of this communication, the Panel issued a
procedural order on 30 November 1998, pursuant to article 42 of the Rules,
acknow edgi ng the withdrawal and term nating the Panel’ s proceedings with
respect to the claimby C Haushahn GrbH & Co.
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VII. THE CLAIM OF EAST HUNGARI AN WATER CONSTRUCTI ON COVPANY
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231. East Hungarian Water Construction Company (“East Hungarian Water”) is
a Hungarian supplier of raw and manufactured materials for use on
construction projects. East Hungarian Water seeks conpensation in the
amount of US$3,928,536 for contract |osses, |oss of tangible assets, |oss
of incone-produci ng property, evacuation costs and interest on a loan in
connection with several construction projects in Kuwait.

232. In June 1989, East Hungarian Water, through a Hungarian entity,

Hydr oexport, Joint Conpany for Hydraulic Export Contracting
(“Hydroexport”), (which appears to have been acting as East Hungari an
Water’s agent), entered into several contracts with a Kuwaiti custoner
pursuant to which it agreed to supply steel structures and to erect those
structures at the project site at Ahmadi, Kuwait.

233. In addition, on 26 July 1990, Hydroexport, (presumably on behal f of
East Hungarian Water, although East Hungarian Water did not state this),
entered into a contract for the Ardiya Sewage Treatnent Plant Project with
the Mnistry of Public Works of Kuwait. East Hungarian Water stated that,
prior to the execution of this contract, it carried out preparatory work in
connection with the tender and preparing staff to go to Kuwait to work on
the project. East Hungarian Water seeks conpensation in respect of this
initial preparatory work.

A. Contract |osses

1. EFacts and contentions

234. East Hungarian Water seeks conpensation in the anpbunt of US$2, 807,529
for contract |osses. The relevant project contracts were entered into

bet ween Hydroexport and Kuwaiti entities in each case. Hydroexport entered
into the follow ng contracts on behalf of East Hungarian \Water

(a) Four contracts (each dated 19 June 1989) with Sa’ ad Murshed
General Trading and Contracting Establishnment (“SAAD’) relating to the
first ring road and sixth ring road extension projects, pursuant to which
East Hungarian Water agreed to supply and erect steel structures at the
project site at Ahmadi, Kuwait (the “Ring Road Projects”). The main
project contracts for the Ring Road Projects were entered into between the
M nistry of Public Wrks of Kuwait and various contractors. SAAD was a
party to a sub-contract with each of the contractors; and

(b) Contract No. SE/S/52 dated 26 July 1990, relating to the Ardiya
Sewage Treatnment Plant Project with the Mnistry of Public Wrks of Kuwait.

235. East Hungarian Water provided a copy of an “Agreement on Enforcenent
of Claimfor Conpensation for War Losses in Kuwait” dated 19 Cctober 1993,
entered into between East Hungarian Water and Hydroexport, which refers to
each of the project contracts. This agreement stated that Hydroexport
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acted on behal f of East Hungarian Water, but that East Hungarian Water had
full responsibility and liability under the contracts. The Agreenent

aut hori zes East Hungarian Water to file a claimdirectly with the

Commi ssion for all |osses suffered under the agreement.

236. The followi ng table sunmarizes the contracts that are the subject of
the claim the nmain contractors under each contract and the anounts

cl ai med.

Claimof East Hungarian Wter

Anmount
Cont r act Mai n_cont ract or clainmed
(US$)
1. Contracts with Sa’ad Murshed 67,045
dated 19 June 1989 (Ri ng Road
Proj ects)
i. RA 64 (overhead sign Bess Engi neering
supports) Conpany
ii. RA 64 (alum num barrier) Bess Engi neering
Conpany
iii. RA 157 (overhead sign United Cul f
supports) Construction Co.
iv. RA 157 (galvanised rail) Hyundai Engi neering and
Construction Co.
2. Contract with Mnistry of Hydr oexpor t 2,740, 484
Public Works of Kuwait dated
26 July 1990 (Ardiya Sewage
Treatment Pl ant Project)

Tot al 2,807,529

(a) Ring Road projects

237. East Hungarian Water requests compensation for “ceased benefit” under
the four Ring Road Project contracts and calculates its alleged | oss at 10
per cent of the work that was not perfornmed under the contracts. East
Hungari an Water stated that work on the Ring Road Projects was 60 per cent
conplete at the tinme of Irag’s invasion. Although East Hungarian Water
stated that its enployees were evacuated from Kuwait at the end of August
1990, it is unclear at what point in tinme East Hungarian Water ceased work

238. According to East Hungarian Water, the value of the unconpl eted work
was US$670, 450. East Hungarian Water seeks 10 per cent of this amount, or
US$67, 045, as conpensation for its alleged |oss.
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(b) Ardiya Sewage Treatnent Plant project

239. East Hungarian Water calculated its alleged loss on this project at
2.5 per cent of the total contract price of US$109,619,377. As of the date
of Iraqg' s invasion, East Hungarian Water had not performed work under the
project contract, but it alleged it had incurred costs in connection with
preparatory work, including negotiating and preparing the initial tender
for the contract, travel expenses and staff preparations to conmence work
on the project. In support of its |osses, East Hungarian Water submtted
copies of the project contracts.

2. Analysis and valuation

240. \While East Hungarian Water presented the claimas one for contract
losses, it is inreality one for loss of profits.

(a) Ring Road projects

241. The Panel finds that East Hungarian Water’s alleged loss relating to
the contracts with SAAD (Ring Road Projects) is sinply based on a statenent
that 60 per cent of the work was conpleted on all four contracts. East
Hungari an Water then seeks 10 per cent of the price of the the renmining 40
per cent of the unconpleted work, or KD 19, 376. However, East Hungari an
Water did not provide any evidence that the contracts with SAAD were in
progress at the tine of Iraqg s invasion, nor any evidence to denonstrate
the |l evel of work performed or work remaining. Nor was any evidence of the
likely profitability of the projects provided. Al so, the Panel considers
it unlikely that all four contracts, which were with different main
contractors, were at exactly the sanme stage of conpletion.

(b) Ardiya Sewage Treatnent Plant project

242. The copies of the project contracts contain nmerely an outline of the
contracts and do not include copies of the annexes that contain the genera
and technical conditions, tender docunents and pricing information. East
Hungari an Water failed to provide these additional docunents. There is no
evi dence in support of the work performed by East Hungarian Water or
anounts invoiced or paid under the project contracts. Furthernore, East
Hungari an Water did not denonstrate on the evidence the direct |ink between
its alleged | osses and Iraq’ s invasion and occupati on of Kuwait.

243. Wth respect to the contract with the Mnistry of Public Wrks
(Ardiya Sewage Treatnment Plant Project), East Hungarian Water also failed
to provide sufficient evidence of the ongoing profitability of the
contract.
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3. Recommendation for contract | osses

244. The Panel recomrends no conpensation for contract | osses.

B. Loss of tangible property

1. EFacts and contentions

245. East Hungarian Water seeks conpensation in the anpbunt of US$859, 536
for tangi ble property allegedly |eft behind at the Ring Road Project sites.
East Hungarian Water alleged that during Iraq s invasion and occupation of
Kuwait materials were renoved fromthe Project sites where they had been
left, sem -finished products were destroyed, and East Hungari an Water’'s

of fi ces, workshops and | odgi ngs were ransacked and rui ned.

2. Analysis and valuation

246. The tangi ble property claimhas three loss itenms: (a) destruction of
tools and machinery located in Kuwait; (b) loss of materials left at the
site; and (c) loss of furniture and acconmodati on for enpl oyees. East
Hungari an Water submitted considerabl e evidence of these alleged | osses and
provi ded a conpl ete breakdown of its assets.

247. Wth respect to the tools and machi nery, the Panel finds that East
Hungari an Water adequately demponstrated that it owned such assets and that
such assets were in Kuwait at the time of Iraq s invasion. East Hungarian
Water al so established to the satisfaction of the Panel the acquisition
price of such assets. Many of the itens were inported in 1989 and i ncl uded
a mxture of equi pnent and consumables. On this basis, the Panel finds
that at | east sone of the consumabl es woul d have been used up at the tine
of lraqg' s invasion. The Panel recomends conpensation in the amunt of
US$12, 000 for tools and machinery.

248. Wth respect to the materials left on site at the time of Iraq’'s

i nvasi on, the Panel considers that such materials would normally have been
i ncorporated without delay into the permanent works. However, East
Hungari an Water did not even dempnstrate that such materials had arrived in
Kuwait. Wth respect to the purchase of materials in Kuwait, East
Hungari an Water did not denonstrate that these materials were delivered or
paid for. The failure to produce English translations of shipping
docunents made it inmpossible for the Panel to determ ne whether a | oss
occurred and, if so, in what anount.

249. Finally, with respect to the lost furniture and enpl oyee
accomodati on, the Panel finds that East Hungarian Water denonstrated its
owner ship, the acquisition price and the presence of such furniture and
accomodation in Kuwait at the tinme of Iraq’s invasion. However, East
Hungari an Water significantly over-estimated its alleged loss by failing to
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account for depreciation of these itens. Applying an appropriate rate of
depreci ation, the Panel reconmmends conpensation in the amunt of US$5, 000
for loss of furniture and acconmpdati on

3. Recomrendation for |oss of tanqgible property

250. Based on its findings, the Panel recommends conpensation in the
amount of US$17,000 for |oss of tangible property.

C. Paynment or relief to others

251. East Hungarian Water seeks conpensation in the anbunt of US$10, 381
for costs incurred in evacuating nine of its workers fromKuwait to
Hungary. East Hungarian Water stated that the workers were evacuated at
the end of August 1990 by a plane chartered by the Mnistry of Foreign
Affairs of Hungary.

252. Based on its review of the East Hungarian Water files and the claim
filed by the Governnment of Hungary, the Panel determ ned that nine of East
Hungari an Water’'s enpl oyees were evacuated from Kuwait. The evacuati on of
Hungari an workers was organi zed by the Hungarian Enbassy in Kuwait.

Al t hough East Hungari an Water alleged that it paid the Mnistry of Foreign
Affairs, the Panel finds no evidence of such payment in either claimfile

253. The Panel recomrends no conpensation for paynent or relief to others.

D. Busi ness transaction costs

254. East Hungarian Water seeks conpensation in the amount of US$251, 090
for “interest on credit borrowed in Hungary as a prelimnary |oan of export
i ncome”.

255. This alleged loss is a business transaction cost. East Hungarian
Water did not explain which of the projects this loan relates to, or the
status of the |oan on 2 August 1990. East Hungarian Water alleged that it
was required to take out this loan to finance its activities after the |oss
of its assets and incone caused by Iraq’ s invasion and occupati on of

Kuwait. The Panel finds that East Hungarian Water provided no evidence in
support of its claimfor interest on the | oan

256. The Panel recomrends no conpensation for business transacti on costs.

E. Summary of recommended conpensation for East Hungarian Water

257. Based on its findings regarding East Hungarian Water’s claim the
Panel recomrends conpensation in the amount of US$17,000. The Panel finds
the date of loss to be 2 August 1990.
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VIIl. THE CLAIM OF TOSH BA CORPORATI ON



S/ AC. 26/ 1999/ 2
Page 62

258. Toshi ba Corporation (“Toshiba”) is a Japanese corporati on which was

i nvolved in the construction of two power station projects in Kuwait at the
time of Irag’s invasion of Kuwait. The relevant projects were the Az-Zour
Sout h Power Plant and the Ahnadi/Hawal | i/Wafra Substations, which were
governed by separate contracts.

259. Toshi ba seeks conpensation in the amount of US$1, 477,196 for tangible
property | osses and paynment of relief to others.

A. Loss of tangible property

1. Facts and contentions

260. Toshi ba seeks conpensation in the anount of US$1, 428,266 for |oss of,
and damage to, tangible property. Toshiba supplied extensive lists of such
items including assets allegedly lost at the site office and in the

enpl oyee dormtories, spare parts, tools and equi pment, storage yard and
war ehouse, and personal assets. For all asset types except persona

assets, Toshiba submitted the acquisition cost or unit price. Toshiba also
subm tted photographs depicting some danage to the site office.

2. Analysis and valuation

261. \While Toshiba presented this claimas one for contract |oss, in fact
it is aclaimfor |oss of tangible property.

262. Toshi ba submtted schedules listing the quantity, unit price and
total price of each of the assets that it alleged were lost. 1In the case
of the assets allegedly lost at the site office, the relevant schedul e al so
sets out the nmonth of purchase of the assets. Toshiba also submtted

phot ographs depicting the damage. The phot ographs denonstrate that its
site office at Az-Zour was ransacked and sonme m nor assets were damaged.

O her assets were said to have been stol en.

263. In the case of the personal assets of the enployees, a list of
i ndi vi dual s and the anmount of each of their clainm was submitted. No
further details were provided by Toshiba. 1In the case of the storeyard,

war ehouse and ot her assets, the alleged | osses were not |isted by
i ndi vidual item but were grouped into four categories w thout further
details.

264. Wth respect to the assets lost at the site office, the Panel finds
that Toshi ba denonstrated its ownership, the acquisition costs and the
presence of the assets in Kuwait at the tinme of Iraq' s invasion. Mking an
appropriate adjustnent to the value of the assets, the Panel finds that the
val ue of the loss is US$30,000. 1In respect of the other assets, the Pane
finds that Toshi ba, even after further requests fromthe secretariat, did
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not submt any evidence of Toshiba’ s ownership, the acquisition costs and
the presence of the assets in Kuwait at the time of Iraq’ s invasion

3. Recomrendation for |oss of tanqgible property

265. The Panel recomends conpensation in the amunt of US$30,000 for |oss
of tangi bl e property.

B. Paynent or relief to others

266. Toshi ba seeks conpensation in the anbunt of US$48, 930 for paynent or
relief to others.

267. Toshi ba provided no details concerning the factual background of, or

| egal basis of, this loss element. It is unclear whether this | oss el ement
is a claimfor evacuation costs or for another type of payment or relief to
others, or, alternatively, whether (contrary to what is stated on the
category “E” claimfornm, it is in actual fact a claimfor |oss of tangible
assets owned by the rel evant enpl oyees of Toshi ba.

268. Toshiba did not provide any of the information or documentation
requested to support the alleged | osses.

269. The Panel recommends no conpensation for paynent or relief to others.

C. Summary of recommended conpensation for Toshiba

270. Based on its findings regarding Toshiba s claim the Panel recomends
conpensation in the amobunt of US$30,000. The Panel finds the date of |oss
to be 2 August 1990.
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I X. THE CLAIM OF MUNIR SAID MOH D DAWJD SAMARA

(EM RATE GENERAL CONTRACTI NG ESTABLI SHVENT)
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271. Munir Said Moh'd Dawud Samara (“Munir Samara”) is a Jordani an

i ndi vidual holding a 68.5 per cent share in the Jordani an-registered
partnership, Emrate General Contracting Establishment (the “Partnership”).
The Partnership perfornmed construction work on the Baghdad Al gai m Akashat
Rai | way Project (the “Railway Project”) and the Takrit Hotel Project (the
“Hotel Project”) in lIrag.

272. Munir Samara seeks conpensation in the anpbunt of US$3,814, 189 for
contract | osses, |oss of tangible property (fully furnished canp and
construction equi pnent) and | osses related to a performance bond. Minir
Samara seeks 68.5 per cent of the | osses allegedly incurred by the
Partnership. Minir Samara stated that the Partnership has ceased operating
permanently and has been placed into |iquidation. The whereabouts of the
second partner in the Partnership is unknown.

A. Contract |osses

1. EFacts and contentions

273. Munir Samara seeks conpensation in the anpbunt of US$2,492,478 for
contract |osses, including US$2, 163,562 for the Railway Project and
US$328,916 for the Hotel Project.

274. Munir Samara’s original claimneither described the nature of his
claimfor contract |osses nor contained supporting evidence. However,
Munir Samara did submit a letter of explanation together with severa
docunents in support of the alleged | osses.

2. Analysis and valuation

(a) The Railway Project

275. Miunir Samara provided a copy of the project contract (the “Rail way
Project Contract”) dated 11 May 1982 entered into between the Partnership
and the State Conpany for Industrial Projects of Irag (the “First

Enpl oyer”), which provides for the construction of passenger buildings and
houses. The total contract price in the Railway Project Contract is

US$6, 294, 682. Under the Railway Project Contract, the Partnership was
required to conplete the work within 20 nonths of comencemnent.

276. It is unclear to the Panel how Minir Samara cal cul ated the anount of
his alleged loss. A letter dated 27 August 1986 fromthe Iraqi enployer to
the State Tax Authority, Baghdad, indicates that the bal ance outstanding to
the Partnership was I D 504,923. Using the exchange rate set forth in the
letter (the contract rate), the United States dollar equivalent of this
amount is US$1, 620,803. Minir Samara did not explain the basis of his
claimfor the remaining anount, namely US$542, 759.
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277. The letter dated 27 August 1986 fromthe Iraqgi enployer to the State
Tax Authority states that interim paynents under the Railway Project
Contract were made between 1982 and 1985 and that the Railway Project was
conpl eted on 18 January 1986.

278. Munir Samara al so submitted a letter dated 17 May 1988 fromthe Iraq
enpl oyer, which indicates that the Iraqgi enployer awarded the Partnership a
further contract for the construction of 30 additional transfer stations to
be conpleted within a 24 nmonth period. Minir Samara nmade no further
reference to this other contract.

279. This Panel has interpreted the “arising prior to” clause in
resolution 687 (1991), which limts the jurisdiction of the Comm ssion, so
as to exclude debts of the Governnent of Iraq if the performance relating
to that obligation took place prior to 2 May 1990. The Panel finds that
the State Conpany for Industrial Projects of Iraq is an agency of the State
of lraq.

280. The supporting docunentation provided by Munir Samara indicated that
the performance that created the debts in question occurred between 1982
and 1986. The Panel finds that the contract |osses alleged by Minir Samara
relate entirely to work that was performed prior to 2 May 1990.

281. The claimfor contract |osses under the Railway Project Contract is
outside the jurisdiction of the Comm ssion and is not conpensabl e under
Security Council Resolution 687 (1991). Accordingly, the Panel is unable
to recommend conpensation for the Railway Project.

(b) The Hotel Project

282. In support of his claimfor this project, Minir Samara provided a
letter dated 23 Cctober 1985 fromthe State Establishnment for Tourism of
Irag (the “Second Enpl oyer”) addressed to the Partnership, which stated
that the second Iraqgi enployer had decided to award the Partnership the
Hotel Project and invited the Partnership to “come to sign the contract”.

283. In addition, Miunir Samara provided a |letter dated 25 October 1992
fromthe Mnistry of Finance of Iraq, Directorate of Liquidation of the
General Tourism Organization (dissolved), to the Partnership, which set out
the interimpaynments transferred in respect of the Hotel Project.

According to this letter, interimpaynents totalling ID 83,771 and
representing 70 per cent of the interimpaynments to be paid under the Hote
Project Contract were made between 8 January 1986 and 23 February 1987 for
the account of Antone Yaquob Andon. The clai m documentati on contains no

i nformati on about the identity of this person or his connection (if any)

wi th the Partnership.
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284. Munir Samara failed to provide a copy of the Hotel Project Contract
and evidence that either he or the Partnership had any existing rights to
recei ve paynents under the Hotel Project Contract. The reference to the
payee of interim paynments under the Hotel Project Contract raises doubts as
to the rights of Muinir Samara or the Partnership under the Hotel Project
Contract. The Panel is unable to recomend that conpensation be awarded
for amobunts all egedly due under the Hotel Project Contract.

3. Recommendation for contract | osses

285. Accordingly, the Panel is unable to recommend conpensati on for
contract | osses.

B. Loss of tangible property

1. Facts and contentions

286. Munir Samara seeks conpensation in the anpbunt of US$1, 190, 741 for

| oss of tangible property, including a fully furnished canpsite

(US$200, 000) and plant, equi pment and vehicles used on the Railway Project
(US$990, 741) .

2. Analysis and valuation

287. Munir Samara all eged that the canpsite furnishings were abandoned due
to lraq s invasion, but provided no evidence in support of this allegation
It is unclear which itens are included in the claimand what the val ues of
these items are. The costs of the canpsite furni shings were not a separate
itemcharged to the relevant Iraqi enployer, but a cost built into the
rates charged under the rel evant project contract. The Panel, therefore,
recommends no conpensation for |ost canpsite furnishings.

288. Munir Samara all eged that the plant, equi prment and vehicl es used on
the Railway Project were not able to be re-exported and were subsequently
used by the CGovernnent of Iraq on the Sadam River project. The only
docunent provided by Miunir Samara in support of its alleged loss is a
letter dated 13 August 1986 fromthe Mnistry of Finance of |Iraq addressed
to Algaim Custons requesting it to provide a “receipt report stipulating
mssing items” fromthe attached |ist of equipnment and machi nery bel ongi ng
to the Partnership. A list attached to the letter and entitled, “List of
equi pnent confiscated by the Governnment of Iraqg for the construction of
Sadam River” lists 17 itens of equipment (vehicles, |oaders and an
excavator) together with their respective vehicle plate nunbers and cost.

289. The total value of the equipnent is stated in the list attached to
the letter fromthe Mnistry of Finance of lIraq as US$742,200 (in 1986).
Munir Samara stated the value of the equipnent “up to 1993, including
interest for 7 years” as US$1, 446,338. Munir Samara did not explain how he
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cal cul ated the ampunt clainmed. Minir Samara ignored depreciation and nmade
no allowance in the claimfor the cost of transportation and re-export to
Jor dan.

290. Miunir Samara failed to show the direct |ink between the alleged | oss
and Irag s invasion and occupation of Kuwait. |t appears fromthe evidence
provi ded by Munir Samara that the equi prent and machi nery belonging to the
Partnership were confiscated by the Governnent of Iraq as early as 1986,
four years prior to Iraq’ s invasion of Kuwait. Accordingly, the Pane
recommends no conpensation for |oss of plant, equipnment and vehicles.

3. Recomrendation for |oss of tanqgible property

291. The Panel reconmmends no conpensation for |oss of tangible property.

C. Lost performance bond

292. Munir Samara seeks conpensation in the anpunt of US$130, 970 for

| osses related to a performance bond. Under the Railway Project Contract,
the Partnership was required to provide the State Conpany for Industria
Projects of Iraqg with a performance bond in the anpbunt of US$313,176 to be
i ssued by the Jordan-Kuwait Bank, Jabal Amman branch

293. According to Munir Samara, the Jordan-Kuwait Bank kept extending the
guarantee until 15 October 1991 “wi thout any justified reason”. Minir
Samara provi ded no evidence in support of this allegation

294. The Railway Project Contract does not state the length of tine the
performance bond was to be held after conpletion of the Railway Project.
The Panel finds that the usual practice on projects of this nature was for
the performance bond to be cancell ed upon conpletion of the work on the
project, which, in the case of the Railway Project was 1 Septenmber 1985.
Muni r Samara provided no indication as to why the performance bond was not
cancel | ed upon conpletion of the work on the Railway Project and failed to
establish that the extension of the performance bond was a direct result of
Irag’s invasion and occupation of Kuwait.

295. For the reasons stated above, the Panel recomends no conpensati on
for |ost performance bond.

D. Summary of recommended conpensation for Minir Samara

296. Based on its findings regarding Munir Samara’ s claim the Pane
recommends no conpensati on
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297. Eben S.A. (“Eben”) is a Mdroccan corporation specializing in
cabi net maki ng and the manufacture of contenmporary furniture for the
Governnment of Irag. In 1990, it was engaged as a contractor by the
Governnment of Irag to carry out work on the presidential palace in Basra,
Iraq. Eben requests conpensation in the anbunt of US$2,112,600 for
contract | osses, business transaction costs (amounts due to suppliers),
tangi bl e property | osses, paynents or relief to others and financia

| osses.

298. Eben alleged that it worked exclusively for the Governnent of Iraq,
and lost its sole market when Iraq’ s invasion occurred. It alleged that,
as a result of this, it was forced to dism ss unproductive workers.
Additionally, various itens of stock and materials, which it had

manuf actured for exclusive use by the Governnent of Iraq, were deval ued and
unusabl e resulting in storage costs for Eben

299. In response to an enquiry by the secretariat for additional evidence,
Eben increased its alleged | oss by adding clainms for “legal proceedings for
unpai d i nsurance prem uns” and sale of property and by increasing the
anmounts requested for loss of profit and | oss of sole client/market. Eben
withdrew its clains for business transaction costs and “contention with
staff”. A response to an inquiry for additional evidence is not an
opportunity for a claimant to increase the quantum of a claim previously
submtted. This increase was not accepted by the Panel, as the Pane
reviews only the claimas initially presented.

A. Contract | osses

1. EFacts and contentions

300. Eben seeks conpensation in the anpbunt of US$337,000 for contract

| osses under two contracts. Eben entered into the follow ng contracts with
the Governnent of Iraq (acting through the Enbassy of Iraqg in Rabat,

Mor occo) :

(a) Contract relative to the execution of Shanashil Works Project
520 in Basra, Iraq (dated 21 June 1990) (the “first Project Contract”); and

(b) Contract relative to the execution of works of wooden roofs and
various finishing works in the residence of the Nakib of Al Basra (dated 24
June 1990) (the “second Project Contract”) (collectively referred to as the
“Project Contracts”.)

301. The deadline for execution of the works was 24 Septenber 1990 under
the first Project Contract and 25 Septenber 1990 under the second Project
Contract. Under both Project Contracts, Eben was required to provide the
services of 15 workers and one technical supervisor at each project site in
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Irag. The contract prices for execution of the works were US$320,000 for
the first Project Contract and US$803,053 for the second Project Contract.

302. It appears that Eben calculated its stated | oss based on a 30 per
cent profit on the contract prices.

303. Finally, Eben stated that, prior to lraq’s invasion, it had

antici pated being able to enter into future contracts with the Government
of Irag. However, as a consequence of Iraq’ s invasion and occupation of
Kuwai t, the negotiations relating to these future contracts cane to an end.

2. Analysis and valuation

304. In support of its claimfor contract |osses, Eben submtted copies of
the Project Contracts. Eben also provided a letter dated 19 Decenber 1992
addressed to it fromthe Enbassy of Iraq in Rabat in which the Enbassy
acknow edges a “credit balance” in favor of Eben in the anount of

UsS$449, 221.

305. Eben stated that on 24 Cctober 1995, it received an amount of
US$119, 507 fromthe Governnent of Myrocco by way of conpensation for its
| osses suffered under the Project Contracts.

306. The Panel considers the letter dated 19 Decenber 1992 addressed to
Eben fromthe Enbassy of Iraq in Rabat to be evidence of an acknow edgnent
of debt owed by the Governnent of Iraq to Eben. The Panel finds that the
acknow edgnment of debt relates to the work perforned by Eben under the
Proj ect Contracts.

307. The Panel is satisfied that Eben’s stated | osses under the Project
Contracts were a direct result of Iraq s invasion and occupation of Kuwait,
as Eben was unable to continue work under the Project Contracts after the

i nvasion. The Panel considers that Eben provided sufficient evidence to
establish that it was owed the amount of US$449, 221 by the Governnment of
Irag. Fromthis amount, the amobunt of conpensation already paid to Eben by
t he Governnment of Morocco (US$119, 507) shoul d be deduct ed.

3. Recommendation for contract | osses

308. The Panel recommends conpensation in the amunt of US$329, 714 for
contract | osses.

B. Busi ness transaction costs

309. Eben withdrew its claimfor business transaction costs.
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C. Loss of tangible property

310. Eben seeks conpensation in the anmpbunt of US$479, 000 for |oss of
tangi bl e property. Eben alleged that its furniture and machi nery stocks,

i ncludi ng scul pted wood, decorated and turned, were deval ued by
approximately 60 per cent and that it incurred storage expenses. Eben also
all eged that it purchased new woodwork machinery to satisfy the
specifications of the Government of lrag. All of this machinery rapidly
became i noperative and non-productive. The total claimanount is broken
down into US$467, 000 for stock deval uati on and US$12, 000 for stock storage
expenses.

311. Eben submitted no evidence in support of its claimfor |oss of
tangi bl e property.

312. The Panel reconmmends no conpensation for |oss of tangible property.

D. Paynent or relief to others

313. Eben withdrewits claimfor |osses incurred with respect to
di sm ssing redundant staff.

E. FEinancial |osses

1. FEacts and contentions

(a) Cessation of group conpany

314. Eben seeks conpensation in the amount of US$210, 000 for “cessation of
Gammua- Desi gn”. Eben alleged that the damage caused by workers to the group
conpany Gamma-Design in January 1991 required the cessation of activity and
sal e of the conpany for the price of a synbolic dirham

(b) Loss of sole client

315. Eben seeks conpensation in the anount of US$1, 011,000 for |oss of the
Government of Iraq as its sole client.

316. Eben alleged that, in the nonths following Iraq’ s invasion, it
attenpted to inplenent a nore commerci al approach by witing to potentia
Moroccan custoners, attending a trade fair in Casablanca and |aunching a
press campaign in specialized publications in Morocco. The object of this
new approach was to adapt its staff to the requirements of the Moroccan
market with a view to wi nning new customers in its honme country. However,
by June 1991, Eben’s creditors were threatening |iquidation

317. Eben alleged that the claimfor the |oss of the Government of Ilraqg as
its sole client entailed a benefit |oss for a period of three years and, on
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the basis of a 30 per cent benefit nmargin, anmounted to US$337, 000
mul tiplied by three years, or US$1, 011, 000.

(c) Loss of capita

318. Eben seeks conpensation in the amount of US$75, 600 for |oss of
capital revenues (which it describes on the “E" claimformas “3 years
paynment of capital”) for the three years preceeding the claim The amount
cl ai med was cal cul ated using the 12 per cent creditor rates granted to

Mor occoan conpani es. Eben provided no further details, and, consequently,
both the factual background to, and the | egal basis of, the claimare

uncl ear.

2. Analysis and valuation

(a) Cessation of group conpany

319. Eben submitted no evidence in support of the alleged damage to the
Ganme- Desi gn conpany.

(b) Loss of sole client

320. This alleged loss is a loss of future profits. First, Eben did not
denonstrate that its |oss of future profits was a direct result of lraq' s
i nvasi on and occupation of Kuwait. Second, Eben nmade no showing of its
ability to earn a profit on the existing contracts. Finally, as discussed
i n paragraphs 77-79, supra, the Panel recommends conpensation for |oss of
profits only on contracts that were in existence at the time of Iraq’'s

i nvasi on of Kuwait and could not be fully perforned as a result of Iraq's
i nvasi on and occupation of Kuwait. Alleged |oss of profits on anticipated
future contracts is not a direct result of Irag’ s invasion and occupati on
of Kuwait.

321. The Panel recomrends no conpensation for |oss of future profits.

(c) Loss of capita

322. It appears that the alleged | oss of capital is an alternative claim
for the recovery of the alleged | oss of the related conpany, Gamra-Design
The Panel finds that Eben did not subnmit any evidence to establish that the
| oss was a direct result of Iraq s invasion and occupation of Kuwait or
that such a | oss was incurred.

3. Recommendation for financial |osses

323. The Panel recommends no conpensation for financial |osses.
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F. Summary of recommended conpensation for Eben

324. Based on its findings regarding Eben’s claim the Panel recomends
conpensation in the amobunt of US$329,714. The Panel finds the date of |oss
to be 19 Decenber 1992.
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325. Dutch Agro Projects B.V. (“Dutch Agro”), a Dutch corporation, entered
into a contract dated 10 July 1990 (the “Contract”) with the Kuwait
Institute for Scientific Research (“KISR’) for the supply, installation
construction, testing and comm ssioning of an automated greenhouse project
(the “Project”) on a turnkey basis in Kuwait.

326. Dutch Agro seeks conpensation in the amount of US$89, 627 for |oss of
profits, loss of interest on performance bond, extra | abour hours and

storage costs.

A. Loss of profits

1. FEacts and contentions

327. Dutch Agro seeks conpensation in the amount of US$36, 107 for |oss of
profits. Dutch Agro calculated its |oss of profits at 15 per cent of the
total value of the Contract. Dutch Agro alleged that, due to Iraq’'s

i nvasi on and occupation of Kuwait, work on the Project could not be
performed as schedul ed, and that Dutch Agro agreed with KISR to suspend
work on the Project for two years and six nonths. Dutch Agro stated in its
original claimin February 1993 that it entered into new agreenents with
KISR for the execution of the Contract after a delay of nore than two and a
hal f years. However, Dutch Agro did not provide copies of the new
agreenents.

328. Dutch Agro al so seeks interest in the anmount of US$21, 063 measured by
the retail price index. For the reasons stated in paragraph 37, the Pane

does not address the issue of conpensability of clainms for interest.

2. Analysis and valuation

329. In support of its allegation of |oss of profits, Dutch Agro provided
a copy of the Contract. However, it failed to provide a nunmber of
docunents formng an integral part of the Contract, such as KISR s genera
conditions of tenders and contracts and Dutch Agro’'s tender for the
Project. Dutch Agro did not provide financial statenments, bal ance sheets,
copies of the original calculations of profit as incorporated within the
make-up of the Project, managenent reports on actual financial performance
or copies of the new agreenents entered into with the KISR. Dutch Agro
stated that such documents were unavail abl e.

330. The Panel was unable to verify the alleged profit margin (15 per
cent) fromthe documents and informati on provided by Dutch Agro. Further
Dutch Agro failed to provide sufficient evidence of the ongoing
profitability of the Contract. Mreover, since Dutch Agro recomenced work
under the Contract in 1993, Dutch Agro’s profit under the Contract appears
to have been, at nost, nerely del ayed and not | ost.
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3. Recomendation for |oss of profits

331. The Panel reconmends no conpensation for |oss of profits.

B. Loss of interest on performance bond

1. FEacts and contentions

332. Dutch Agro seeks US$2,889 for |oss of interest on a performance bond
that it allegedly naintained for one year (from 17 July 1990 to 28 August
1991). Under the terns of the Contract, Dutch Agro was required to
establish a performance bond in favor of KISR in the anount of 10 per cent
of the total Contract value. The performance bond was to becone effective
fromthe date on which KI SR opened an irrevocable letter of credit in
favour of Dutch Agro and was to be valid for one year after the issue of a
Conpl etion Certificate for the works.

2. Analysis and valuation

333. Dutch Agro provided a copy of a document dated 17 July 1990, i ssued
by the Credit Lyonnais Bank Nederland N. V., requesting the Commercial Bank
of Kuwait S.A K to issue to KISR on behalf of Dutch Agro, the perfornmance
bond attached to the request. Dutch Agro further provided a letter of
credit dated 26 Decenber 1991, issued by the Commrerci al Bank of Kuwait
S.A K in favour of the Credit Lyonnais Bank Nederland N. V., for the
benefit of Dutch Agro. Dutch Agro stated that the performance bond was in
effect from17 July 1990 to 28 August 1991. However, given that the letter
of credit, a pre-condition to the commrencenment of the project, is dated 26
Decenmber 1991 (i.e., eight months after the liberation of Kuwait), it is
uncl ear how this could be relevant either to this loss itemor the Contract
dated 10 July 1990.

334. Dutch Agro stated that the Comrercial Bank of Kuwait S.A. K. refused
to cancel the performance bond due to operational regulations. Dutch Agro
did not state what those operational regulations were. Dutch Agro did not
provi de copies of any correspondence exchanged with either the Conmercia
Bank of Kuwait S.A K. or Credit Lyonnais Bank Nederland N. V. that would
establish that Dutch Agro attenpted to cancel the performance bond.
Finally, Dutch Agro did not explain howthe alleged loss is a direct result
of Irag’ s invasion and occupation of Kuwait.

3. Recomendation for |oss of interest on performance bond

335. The Panel recomrends no conpensation for |oss of interest on
per f ormance bond.
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C. Extra | abour hours

1. FEacts and contentions

336. Dutch Agro seeks conpensation in the amount of US$6,996 for extra

| abour hours spent drafting new agreenents and maki ng new drawi ngs. Dutch
Agro cal cul ated the anount by rmultiplying the hourly rate of 80 Netherl ands
guilders (f.) by a total of 154 hours.

2. Analysis and valuation

337. Dutch Agro was asked to provide details of the nunber of its

enpl oyees who worked on the new agreenents and draw ngs and their
respective hourly rates. In response, Dutch Agro stated that the rate was
correct, but failed to attach copies of the relevant pay slips in support.
Dut ch Agro provided an invoice dated 15 March 1998 issued by a Dutch
conmpany operating fromthe same business prem ses as Dutch Agro and with
simlar tel ephone and facsim|e nunbers. The invoice is for a total of 154
hours at f. 80 per hour for preparing new technical specifications and new
drawi ngs. However, Dutch Agro failed to provide evidence that it actually
pai d the invoiced anount.

338. The Panel finds that, in accordance with general commercial practice,
the costs of drawing up a new contract with new specifications would
normal Iy have been included in the rates charged in the new contract.

Dutch Agro failed to provide a copy of the new contract.

3. Recommendation for extra | abour hours

339. The Panel reconmmends no conpensation for extra | abour hours.

D. St orage costs

340. Dutch Agro seeks conpensation in the amount of US$22,572 for costs
relating to the storage of construction materials for a three year period.
Dutch Agro stated that, due to lIraq s invasion and occupation of Kuwait, it
had to cancel orders placed with third parties and store materials already
delivered to it.

341. Dutch Agro provided an invoice for storage dated 31 Decenber 1992,

i ssued by a conpany operating fromthe same business prem ses as Dutch Agro
and with simlar telephone and facsinile nunbers. The invoice is for 30
mont hs of storage (between July 1990 and Decenber 1992) at f. 1,325 per
mont h. However, Dutch Agro failed to provide evidence of paynent of the

i nvoice. The Panel finds that Dutch Agro did not submt sufficient

evi dence to support these allegations.

342. The Panel recomrends no conpensation for storage costs.
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E. Summary of recommended conpensation for Dutch Agro

343. Based on the findings regarding Dutch Agro’s claim

t he Pane
recommends no conpensati on
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XiI. THE CLAIM OF EEI CORPORATI ON
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344. EElI Corporation (“EEl”), a Philippine corporation, entered into a
sub-contract agreenent dated 26 June 1988 (the “Contract”) with Al -Khams &
Al - Aryan Tradi ng & Contracting Conpany (the “Main Contractor”) for the
construction of 93 housing units in the Al Qurain Housing Area, Kuwait (the
“Project”). The main Project contract was signed between the Miin
Contractor and the National Housing Authority of Kuwait (the “Enployer”).
EEl seeks conpensation in the amount of US$998, 872 for contract | osses,

| oss of profits, loss of tangible assets, staff wages and evacuation
expenses.

A. Contract |osses

1. EFacts and contentions

345. EEl seeks conpensation in the anmount of US$483, 375 for unpaid
i nvoi ces for work on the Project.

346. Under the Contract, EElI was required to construct 93 housing units.
In order to carry out the construction work, EElI recruited and supervised
370 | abourers and other staff. EEl conmmenced its perfornmance on the
Project on 1 August 1988 and was required to conplete the Project by 31
Oct ober 1989. EElI did not state the date on which the work on the Project
was abandoned, the circunstances of the abandonnent or whether it
subsequent|ly recomenced work on the Project.

2. Analysis and valuation

347. Pursuant to the terns of the Contract, EEl was entitled to invoice
the Main Contractor on a nonthly basis. The Main Contractor was required
to make paynent within the earlier of seven days after receipt of the
respecti ve paynment fromthe Enpl oyer or 45 days after the date of receipt
of the relevant invoice. EElI provided copies of five invoices for the
period March to July 1990, which it alleged were unpaid by the Miin
Contractor. EElI did not provide any information as to why the invoices
remai ned unpaid on 2 August 1990 or the steps taken by EEI to ensure the
timely payment of the unpaid invoices.

348. EElI did not provide details of the work that it perfornmed under the
Contract or evidence of how the ampunts cl ai med were cal cul at ed.
Furthernore, it did not provide evidence that the anounts cl ai med were not
paid by the Main Contractor. Accordingly, the Panel finds that EEl did not
submt sufficient evidence of its alleged |oss.

3. Recommendation for contract | osses

349. The Panel recomrends no conpensation for contract | osses.
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B. Loss of profits

1. FEacts and contentions

350. EElI seeks conpensation in the amount of US$416, 038 for “I ost
production contribution”. This alleged loss is a loss of profits for the
wor k that could not be conpleted under the Contract due to Iraq’ s invasion
and occupation of Kuwait.

2. Analysis and valuation

351. O her than a copy of the Contract, EElI provided no docunents or
detail s about how the clainmed amount was cal cul ated in support of its

al l egation of loss of profits. The Contract provides for invoices to be
i ssued on a nonthly basis based on the percentage of the total work
conpl eted. The Panel finds that this paynent regine indicates that the
profits accrued on a nonthly basis.

352. The Panel finds that EEl failed to provide sufficient evidence in
support of its alleged loss. Furthernore, in light of the fact that the
profits under the Contract accrued on a nonthly basis, EEl failed to prove
that it sustained a |oss.

3. Recomendation for |oss of profits

353. The Panel reconmends no conpensation for |oss of profits.

C. Loss of tangible property

354. EElI seeks conmpensation in the anmobunt of US$47,235 for tangi ble assets
that were lost after EEl left Kuwait. The assets consisted mainly of
of fice equi pnent, conputers, air conditioners and el ectronic consumer
items, such as televisions and video recorders. EEl stated that the assets
in question were left behind at its Kuwait office, the Project site office,
a rented warehouse space in Aoha and a boiler project in Mna Az-Zour

355. EElI stated that accounting records and invoices relating to the
purchase and ownership of the assets were left behind at its offices when
EEl’ s enpl oyees were forced to depart Kuwait. EElI provided a list of the
rel evant assets, including the serial and the nodel nunmbers of the assets
together with their value. EElI gave no indication of the age of the assets
and did not make any adjustnment for depreciation. The Panel finds that EE
did not provide sufficient evidence (a) of its ownership of the assets, (b)
of the cost of the assets, or (c) that these itens were in Kuwait on 2
August 1990.

356. The Panel recommends no conpensation for |oss of tangible property.
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D. Paynent or relief to others

1. FEacts and contentions

357. EElI seeks conpensation in the anmobunt of US$52, 224, including expenses
incurred in evacuating its enployees from Kuwait (US$25,125) and financia
assi stance provided to its enpl oyees who were evacuated from Kuwai t

(US$27, 099).

358. EElI evacuated approximately 100 staff menmbers between 26 August and
13 September 1990. The expenses incurred during the evacuation included
taxi fares, hotel bills and food as well as cash advances that were given
to sonme of the evacuees.

359. EEI allegedly paid each of its enpl oyees evacuated from Kuwai t
financi al assistance in the anpunt of one nonth’s salary upon their return
to Manila. This anmount was intended to cover the period between lraq’s
invasion and their return to Manila. EEl alleged that it paid some
managers who took responsibility to ensure the safety and wel |l -being of al
evacuated staff an additional ambunt of salary for one half-nonth.

2. Analysis and valuation

360. In support of EEI's claimfor evacuation expenses, EEl provided a
copy of an “expense |iquidation report” prepared by the supervisor in
charge of the evacuation. The expense |iquidation report is an unusually
detail ed contenporaneous record, which, in the circunstances, the Pane
considers to be sufficient secondary evidence of EEI'’s | osses. On the
basi s of the expenses incurred by EEI, as evidenced by the expense
liquidation report, the Panel reconmends conpensation in the amunt of
US$25, 125 for evacuati on expenses.

361. In respect of EEI's claimfor financial assistance given to its

enpl oyees, EEI provided various typed |lists containing the names of the
enpl oyees together with the correspondi ng anounts paid. EEl also provided
93 forms, each entitled “Rel ease Waiver and Quitclainf. These forms, which
have been signed by enpl oyees of EEl, essentially state that the enpl oyee
signing the formreceived the amount stated therein, that his or her

enpl oyment with EEl ceased as of 2 August 1990 and that EEl is rel eased and
di scharged from any further clains.

362. The Panel finds that the Rel ease Waiver and Quitclaimfornms
constitute sufficient evidence that EEl paid the amounts claimed to its
evacuat ed enpl oyees. The Panel finds that the amounts clai med for

financi al assistance given to EElI’'s enpl oyees were a direct consequence of
Iraq’ s invasion and occupation of Kuwait. For these reasons, the Pane
recomends conpensation in the amount of US$27,099 for financial assistance
paid to the enpl oyees of EEIl.
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3. Recommendation for paynment or relief to others

363. The Panel reconmends conpensation in the ambunt of US$52, 224 for
paynment and relief to others.

E. Summary of recommended conpensation for EE

364. Based on its findings regarding EEI’s claim the Panel recomends
conpensation in the amount of US$52,224. The Panel finds the date of |oss
to be 4 Septenmber 1990.
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X1, THE CLAIM OF GESTI ONES REUNI DAS DE CONSTRUCCI ON S. A
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365. Cestiones Reuni das de Construcci 6n, S. A (“CGRECSA"), a Spanish
constructi on conpany, seeks conpensation in the anbunt of US$4, 179, 240 for
contract |osses and interest, |oss of tangible assets and paynment or relief
provided to its enpl oyees.

366. CRECSA entered into a contract (the “Contract”) with the Government

of Iraq, represented by the Directorate of Air Defence Wrks (“AFADW)
acting on behalf of the Mnistry of Defence, pursuant to which it agreed to
design, construct and erect 108 aircraft shelters at six sites in Iraq (the
“Project”). The Contract was dated 28 Decenber 1977. Pursuant to fourteen
di fferent appendices to the Contract subsequently entered into between
GRECSA and AFADW GRECSA agreed to carry out additional works on the
Project, including the construction of fourteen supplementary shelters at

Ki r kuk.

367. Inits claim GRESCA nmade all owance for certain deductions in the
amount of US$94, 895, which were agreed between GRESCA and the Governnment of
Irag in October 1992.

A. Contract |osses

1. FEacts and contentions

368. CRECSA seeks conmpensation for unpaid work conpleted by it under the
Contract (US$1,576,823), for the work it had to abandon due to Iraq’s

i nvasi on and occupation of Kuwait (US$280,055) and for paynents due under
the final acceptance certificate (US$691, 083).

369. CRECSA also clains interest on the unpaid contractual anmounts in the
amount of US$501, 158. For the reasons stated in paragraph 37, the Pane
does not address the issue of conpensability of clainms for interest.

370. CRECSA stated that it was forced to abandon work on the Project

bet ween Sept enber 1980 and June 1981 due to the war between Iran and Iraq.
CGRECSA al | eged it abandoned the Project again on 2 August 1990 and had no
i nformati on of the whereabouts or state of its machinery and facilities
until October 1992, when it sent a representative to Amman to nmeet with
representatives of the Government of lrag in order to settle the pending
affairs.

371. The mnutes of the meeting between representati ves of GRECSA and
representatives of the Government of Iraq in Amman, from 10 to 16 Cctober
1992, were signed by both parties. At the neeting, the parties agreed
that, as soon as the m nutes were approved by the Governnent of Iraq, the
Contract and the bank guarantee issued by the Rafidain Bank in favor of
GRECSA woul d both be cancelled. GRECSA maintained that the m nutes
constituted an acknow edgnment of debt by the Governnent of Iraq. GRECSA
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expected the approval of the Government of Irag to take place within two
weeks of the neeting.

372. On 28 January 1993, the Enbassy of the Republic of Iraq, Madrid, sent
a letter to GRECSA, which stated that the responsible departnments of the
Government of Iraq had authorized the cancellation of the Contract and the
i npl enmentati on of the agreement evidenced by the mnutes signed in Aitman on
16 Cctober 1992. The letter requested GRECSA to cancel the bank guarantee
i ssued by the Rafidain Bank in the anpbunt of US$20, 227,026. GRECSA sent a
response to this letter on 9 February 1993 in which it stated that it would
proceed to cancel the bank guarantee in exchange for, first, a docunent
signed by Iraqg evidencing the cancellation of the Contract and, secondly,
payment by lraqg of US$2,232,433 less ID 2,000. It is unclear how this
anount was cal cul ated by GRECSA. It does not appear to relate to any of
the amobunts that Iraq agreed in (Amman) it woul d pay GRECSA.

2. Analysis and valuation

(a) Unpaid work

373. In support of its claimfor unpaid work conpl eted by GRECSA under the
Contract, GRECSA provided copies of the relevant invoices issued in 1988
and 1989. The invoices relate to work perforned between January 1988 and
November 1989. The anpunts invoiced were due to be paid on 31 July 1990,
31 January 1991, 31 July 1991 and 31 January 1992, pursuant to the terns of
an Agreenent for Deferred Paynment entered into between GRECSA and AFADW on
26 May 1988 (the “deferred paynent agreement”).

374. This Panel has interpreted the “arising prior to” clause in
resolution 687 (1991), which limts the jurisdiction of the Comm ssion, so
as to exclude debts of the Governnent of Iraq if the performance relating
to that obligation took place prior to 2 May 1990. The Panel finds that
AFADW i s an agency of the State of Iraq.

375. The supporting docunentation provided by GRECSA indicated that the
performance that created the debts in question occurred between January

1988 and Novenber 1989. The Panel finds that the contract |osses alleged
by GRECSA relate entirely to work that was performed prior to 2 May 1990

376. The Panel finds that the parties entered into the deferred paynent
agreement as a result of the financial difficulties experienced by AFADW
which led to an increasing delay in payments due under the Contract

t hroughout the 1980's. The Panel further finds that the deferred paynent
agreenent did not create new obligations on the part of AFADWfor the

pur poses of resolution 687 (1991).
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377. The Panel finds that the claimfor unpaid work conpl eted by GRECSA
under the Contract is outside the jurisdiction of the Comm ssion and is not
conpensabl e under resolution 687 (1991).

378. Accordingly, the Panel is unable to recommend conpensation for unpaid
wor k conpl et ed by GRECSA.

(b) Abandoned work

379. In respect of the claimfor abandoned work by GRECSA due to Iraq’s

i nvasi on and occupation of Kuwait, GRECSA provided a table containing a
breakdown of the clained anbunt. The table showed that the clainmed anmount
relates to unpaid invoices for work perfornmed on the Project, described by
CGRECSA as “work in progress”. However, GRECSA s cal cul ati ons are not
supported by copies of the relevant invoices or other evidence. The |ist
of invoices provided by GRESCA makes clear that all but two of the invoices
were definitely issued prior to 2 May 1990; the two exceptions were issued
at sone uncertain date in 1990. In the absence of copies of these invoices,
their precise dates are not identifiable.

380. Although requested to do so, GRESCA failed to describe the work that
was in progress on 2 August 1990 and to provide a copy of the Contract.

381. Although GRECSA stated that it abandoned the Project on 2 August
1990, it failed to provide details of any work that was performed on or
after 2 May 1990. The supporting documentation provi ded by GRECSA

i ndicated that the performance that created the debts in question occurred
prior to 2 May 1990.

382. The Panel finds that the claimfor abandoned work is not shown to be
within the jurisdiction of the Conmm ssion and is, therefore, not

conpensabl e under resolution 687 (1991).

383. Accordingly, the Panel is unable to recommend conpensati on for
abandoned work.

(c) Paynments due under the final acceptance certificate

384. In respect of the claimfor paynents due under the final acceptance
certificate, GRECSA provided a table containing a breakdown of the clainmed
amount. The tables show that the clained anpbunt relates to amounts

al l egedly due under the final acceptance certificate. However, GRECSA s
cal cul ations are not supported by the final acceptance certificate or other
evidence. It is not clear fromthe evidence provided when the fina
acceptance certificate was issued.

385. The mnutes of the neeting held in Amman from 10 to 16 October 1992
indicate that the parties agreed that GRECSA was owed the anount of
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US$691, 083 for “invoices corresponding to the accepted FAC' and that Iraq
acknow edged a debt to GRECSA in this anmount.

386. Although GRECSA stated that it abandoned the Project on 2 August
1990, it failed to provide details of the date of issue of the fina
acceptance certificate or of any work that was performed on or after 2 My
1990. The supporting docunentation provided by GRECSA indi cates that the
performance that created the debts in question occurred prior to 2 May
1990.

387. The Panel finds that the claimfor paynents due under the fina
acceptance certificate is not shown to be within the jurisdiction of the

Conmi ssion and is not conpensabl e under resolution 687 (1991).

388. Accordingly, the Panel is unable to recommend conpensati on for
paynments due under the final acceptance certificate.

3. Recommendation for contract |osses

389. The Panel recomrends no conpensation for contract | osses.

B. Loss of tangible property

1. FEacts and contentions

390. CRECSA seeks conpensation in the ambunt of US$1, 125,016 for |oss of
tangi bl e property, including heavy trucks, bulldozers, cranes, cars and

ot her construction equi pnment. GRECSA stated that the machinery was mainly
acquired in 1978 and 1979. However, because of the interruption to the
work on the Project that occurred as a result of the war between Iran and
Irag, the machinery arrived at the Project site in 1982 and 1983.

391. CRECSA further stated that, in accordance with the accounting
standard relating to annual depreciation in force in Spain in 1990, the
machi nery had been totally witten off in GRECSA's accounts. GRECSA stated
that the purchase value of its tangible assets |ocated at the Project site
as of 2 August 1990 was US$11, 250,163. For the purposes of its claim
GRECSA applied a depreciation rate of 10 per cent per annumto the rel evant
assets, taking into account the nine year period between 1981 and 1990 and
endi ng on 2 August 1990. Accordingly, GRECSA calculates its loss as the
resi dual value of 10 per cent of the listed tangi ble assets.

2. Analysis and valuation

392. In support of its claimfor |oss of tangible assets, GRECSA provided
alist of its assets that were allegedly present in Iraq at the tine of
Irag’s invasion. In addition, CGRECSA provided a |list of machines, tools
and vehicles, which appear to have been used as collateral to obtain an
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Iragi dinar loan fromthe Rafidain Bank. This |ist denonstrates that the
rel evant assets were owned by GRECSA and were in Irag on 2 August 1990.

393. CGRECSA al so provided shipping transport insurance docunents and bills
of lading, which establish that GRECSA purchased i nsurance coverage for
certain assets that were to be shipped fromMadrid to Iraq and that the
assets to be shipped were delivered and received by the shipper for

shi pnment. However, the Panel finds that these docunents do not establish
ei ther GRECSA's ownership of the assets or the inportation of the assets
into Irag.

394. CGRECSA al so provided a custons declaration relating to the

i mportation of certain materials into Iraq. The Panel finds that, whil st
this docunent is evidence of the inportation of those assets into Iraq,
GRECSA did not provide evidence of its ownership of the assets.

395. CGRECSA also provided a report, dated 17 July 1998, prepared by the
former Deputy Head of M ssion of the Spanish Enbassy in Irag. The report
arose out of an official mssion to Ilrag led by the former Deputy Head of

M ssion in June 1991. Photographs attached to the report were presented by
GRECSA to confirmthe “total uselessness” of its machinery and equi pment.
The report states that when the forner Deputy Head of M ssion visited the
installations at the Project site at Abu Chraib, he found that office

i nstall ati ons had been damaged and vehicles and their parts had been stol en
and damaged.

396. The Panel finds that, although the report and photographs confirm
that some machi nery and equi pnent was in Ilragq at the time of the m ssion
and that some of this machinery and equi pnent clearly had been damaged,
they do not provide evidence of the time of the damage, the theft,
GRECSA s ownership of the assets, or of the magnitude of the alleged | oss.

397. CRECSA stated that it kept no invoices relating to the acquisition of
the machi nery and equi pnment, as it destroyed these after the five-year
m ni mum retenti on of docunments period in force in Spain

398. The mnutes of the neeting held in Amman from 10 to 16 October 1992
indicate that the parties agreed that Irag would rei mburse to GRECSA t he
amount of US$500, 000 plus I D 100,000 in respect of “tenporary input

equi pnment machi nery and spare parts”. The m nutes do not identify the
machi nery and spare parts in respect of which agreenent for reinbursenent
was al l egedly reached between GRECSA and lIraq. GRECSA stated that the
anount agreed upon at this nmeeting was inappropriate as it did not reflect
the true value of the assets as at the date of their alleged | oss.

399. In order to maintain this claim it was necessary for GRECSA to
denonstrate that it had machinery in Irag that was available to it on 2
August 1990, and that at that date the machi nery had sonme value. The Pane
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finds that GRECSA failed to identify the machinery and equi pnent, inported
into lraqg in the early 1980's, to satisfy this requirenment. |ndeed, the
Panel noted that all the machi nery and equi pnment had been witten off in
GRECSA' s books.

3. Recomendation for |oss of tangible property

400. The Panel recomrends no conpensation for |oss of tangible property.

C. Payment or relief to others

401. GRECSA seeks conpensation in the anpunt of US$100, 000 in respect of
the detention of two of its enployees by the Iraqi authorities. The
operations nmanager and the chief engineer for the Project were allegedly
detained in Irag from2 August 1990 to 16 COctober 1990 after Iraq
authorities had refused to issue themexit visas.

402. The only docunents provided by GRECSA in support of this |oss el enent
are a copy of the passport of the operations manager and the death
certificate of the chief engineer, dated 23 March 1997. The report dated
17 July 1998 prepared by the fornmer Deputy Head of M ssion of the Spanish
Embassy in Irag also refers to the circunstances of the detention.

403. GRECSA did not specify how it sustained a | oss of US$100, 000 due to
the detention of its enpl oyees. However, GRECSA stated that the anount
requested was not cal cul ated exactly and was considered to be an i ndemity
for the detention of its two enpl oyees for two and a half nonths.

404. (GRECSA failed to denonstrate that it incurred a |l oss in respect of
the detention of its enployees. The Panel finds no evidence that GRECSA
made any paynment to its detai ned enpl oyees.

405. The Panel recommends no conpensation for paynent or relief to others.

D. Summary of recommended conpensation for GRECSA

406. Based on its findings regarding GRECSA's claim the Panel recomends
no conpensati on.
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XIV. THE CLAI M OF KVAERNER GENERATOR AB
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A. Facts and contentions

407. Kvaerner Cenerator AB (“Kvaerner”), a Swedish private limted
conpany, seeks conpensation in the amount of US$697,836 for the non-
productivity of eight of its enployees who were detained in Iraq during the
occupation of Kuwait. Kvaerner alleged that the eight enployees were held
captive in lraq for a total of 886 man-days during which the enpl oyees were
idle and, as a result, Kvaerner suffered econonm c damage in the above
anmount .

B. Analysis and val uation

408. Wil e Kvaerner submtted its claimas one for | osses due to non-
productivity, it is, in actual fact, a claimfor loss of profits and
overheads. Kvaerner allegedly suffered | oss of profits in the amunt of
US$552, 795 and an increase in overhead costs at its head office in Sweden
in the amobunt of US$145, 041.

409. In order to prove the claimfor |loss of profits Kvaerner must
denonstrate that its enpl oyees were working on projects in lraq prior to
Irag’s invasion of Kuwait, that the amobunts sought by Kvaerner were
actually paid to them that, but for Iraq s invasion and occupati on of
Kuwai t, they woul d have been profitably enployed, and that no productive
wor k coul d be performed by Kvaerner’s enpl oyees in the circunstances.

410. Kvaerner provided a copy of a set of general terns and conditions of
a Swedi sh trade association, which states the hourly charge-out rates for
Supervi si ng Engi neers and Chief Erectors as 3,000 Swedi sh krona (SKr) and
SKr 3,200, respectively, based on a 48 hour work week. In addition
Kvaerner charged a daily all owance at the rate of SKr 540

411. The Panel finds that Kvaerner’s cal cul ati ons assume 100 per cent
recovery of chargeable time for seven days per week w thout substantiation
of work that woul d have been perfornmed had Irag not invaded and occupi ed
Kuwai t. Wthout evidence of work that the enpl oyees woul d have perforned
had they not been taken hostage, there is no evidence of a loss. Finally,
Kvaerner did not submit any evidence of paynment to its enpl oyees during
their detention.

412. Wth regard to the alleged head office | osses, Kvaerner seeks
conpensation for the salary of an admnistrative coordinator, tel ephone
charges, and travelling costs. Kvaerner provided no docunentation
concerning the factual background to, or |legal basis of, this |oss el enent.
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C. Summary of recommended conpensation for Kvaerner

413. Based on its findings regarding Kvaerner’'s claim the Pane
recomends no conpensati on
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XV. THE CLAIM OF I NPRO AG K. WRTH
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414. Inpro AGK. Wrth (“Inpro”) was a Swiss private limted conpany with
operations and bases in other countries. The main business of |Inpro was

t he engi neering and construction of plants for manufacturing use. Inpro
seeks conpensation in the anbunt of US$648,921 for contract | osses.

415. Inpro has been liquidated. An apparent successor in interest, Inpro-
Engi neering Ltd., provided additional information and documentation
regarding the claim The successor-in-interest stated that the file
relating to Inpro’s claimfor conmpensation was transferred to it and it was
requested to pursue the claimw th the Comr ssion

A. Facts and contentions

416. Inpro and another Swi ss conmpany, Luem AG entered into a contract
with the Mnistry of Industry and Mnerals State Organi zation for

Engi neering Industries, State Enterprise for Autonotive Industries of Iraq
(“SEAI ") dated 24 May 1980 (the “Contract”) to build an autonotive pl ant

| ocated in Iskandariyah, Iraq for bus painting, steel profile preserving,
smal | parts handling and other associated uses (the “Project”). The tota
price of the Contract was US$6, 257,249. |Inpro ceased work on the Project
on 26 January 1982. The Project was conpl eted and handed over to SEAl in
1985.

417. Inpro seeks conpensation in the amount of US$648, 921 as contractua
debt in relation to unpaid work it perforned on the Project. Inpro alleged
t hat SEAI owed | npro US$317, 784 under the contract as well as US$331, 137
for work performed under related contracts. Inpro alleged that it finished
the project itself after Luem AG becane insolvent in 1984.

B. Analysis and val uation

418. Inpro stated that it sought final payment fromlraq for a period of
over five years after the work was conpleted. The Final Acceptance
Certificate (“FAC’) was never issued because the guarantee period was not
satisfactorily conpleted. As part of its efforts to collect the alleged
out standi ng amounts, Inpro provided mnutes of a neeting held between Inpro
and SEAlI between 4 and 11 July 1989. These m nutes denonstrate that a
performance bond in the amunt of US$269, 600 was col | ected by SEAI as
paynment for repairs due to poor quality work. Further, the m nutes
indicate that the final payment was wi thheld due to the poor quality of
work. Finally, it appears the parties reached a settlenent of al
obligations due and owing in July 1989.

419. The Panel finds that Inpro conpleted its performance pursuant to the
terms of the Contract in 1982. The debt in question arose nine years prior
to 2 August 1990. Under the rule governing conpensability, such debt is a
debt “arising prior to” 2 August 1990 and is, therefore, not conpensabl e
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before this Commission. The settlement agreenent reached in 1989 did not
give rise to a new obligation.

C. Summary of recommended conpensation for Inpro

420. Based on its findings regarding Inpro’s claim the Panel recomends
no conpensati on.
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Xvli. THE CLAIM OF WJ. WH TE LTD
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421. WJ. White Ltd. (“WJ. Wite”), a limted conpany incorporated in the
United Kingdom was a sub-contractor to Interiors International Ltd. who
entered into a contract with the Mnistry of Housing and Construction in
Baghdad to work on Project 304X, l|later known as Al Sijood Palace in Iraq.
WJ. White seeks conpensation in the anmount of US$183,998 for contract

| osses and interest thereon

422. WJ. Wite seeks conpensation in the anmount of US$140, 191 for the
expenses that it incurred in relation to two of its enployees who were
detained in Iraq, |oss of overheads and profit and | oss of wages paid to
the two enpl oyees during the rel evant period of detention

423. WJ. Wiite al so seeks compensation for interest in the anount of
US$43,807. For the reasons stated in paragraph 37, the Panel does not

address the issue of conpensability of clains for interest.

A. Paynent or relief to others

1. EFacts and contentions

424. Two of WJ. Wiite s enpl oyees, having conpleted their work, were due
to |l eave Iraq on 3 August 1990 but were detained by the Iragi authorities
until 6 Decenber and 16 Decenber 1990, respectively. WJ. Wite alleged
that, during their detention, these enployees were made to work 12 hours a
day on the nodifications to the pal ace that were being carried out by the
Iraqis.

425. WJ. Wite seeks conpensation in the amount of US$8, 362 as
accommodat i on expenses paid for its enployees for 29 days in August and two
days in Septenmber 1990. WJ. Wite alleged that, after these dates, the
accommodat i on expenses were paid by the Government of the United Kingdom
WJ. Wiite al so seeks conpensation in the anmobunt of US$13, 403 for expenses
incurred on nmeals and laundry during the detention period in Iraq for the
mont hs of August, Septenber, October, Novenber and Decenber 1990.

426. Finally, WJ. Wite seeks conpensation in the anpunt of US$25, 799 for
the wages that it paid to the two enpl oyees for the nonths of August,

Sept enber, Cctober, Novenber and Decenber 1990. WJ. Wite alleged that
during the period of detention of its enployees, it paid wages to those
enpl oyees but did not receive any reinbursenent fromlraq for the work
performed during this period.

2. Analysis and valuation

427. Because the two enployees of WJ. White were illegally detained by
the Iraqgi authorities, in accordance wi th paragraph 21(e) of Governing
Council decision 7 any paynent made or relief provided by WJ. Wite in
connection with the illegal detention of its enployees are | osses suffered
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directly because of Iraqg' s invasion and occupation of Kuwait. However,

WJ. White did not provide any evidence in support of its claimfor
accommodati on, meals and | aundry expenses. WJ. Wite stated that it had
no recei pts for these expenses because all expenses were paid in cash. The
only evidence provided by WJ. White were copies of lraqgi exit visas.

428. The alleged loss incurred by WJ. White with respect to the wages
paid to its two enployees in Iraq after productive work had ceased and
until the enpl oyees were repatriated to their home countries is conpensabl e
to the extent proven by WJ. Wiite. The only evidence provided by WJ.
VWhite are illegible photocopies of the work permts of its two enpl oyees
supposedly covering the period of their regular work under the project.

429. As proof of such losses, WJ. Wiite had been requested to provide
affidavits fromits enpl oyees describing their detention in Irag. WJ.
White failed to provide these affidavits.

430. WJ. Wiite stated that it no longer has in its possession the files
relating to the project. Further, it stated that it no | onger has copies
of the payroll records of the relevant enpl oyees, as it did not keep these
beyond the six year minimumretention period required by applicable |aw

3. Recommendation for paynent or relief to others

431. The Panel recommends no conpensation for paynent or relief to others.

B. Specially manufactured goods

432. WJ. Wite seeks conpensation in the amount of US$32,631 for | oss of
profit for specially manufactured goods, specifically ten bedside chests.
WJ. White alleged it delivered those chests to its shipper, but the chests
were not shipped to Iraq due to Iraq’ s invasion and occupati on of Kuwait.

433. WJ. Wiite submtted photographs of sanple bedsi de chests and unit
prices for small and | arge chests. WJ. Wiite did not submt a copy of the
contract for manufacture or other supporting docunentation that would all ow
the Panel to determine the |oss of profits based on a cal culation of the
unit price of the sanples less the contract rates or manufacturing costs of
t he bedside chests. WJ. White provided no other information or supporting
docunentation for this loss alleged |oss.

434. The Panel recommends no conpensation for specially manufactured
goods.
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C. Loss of overheads

435. WJ. Wite seeks conpensation in the anmobunt of US$59, 996 for

over heads incurred in August, Septenber, October, Novenber and Decenber
1990, allegedly in relation to its two enpl oyees who were held in detention
and made to work for 12 hours a day.

436. WJ. Wiite did not provide any information or docunentation with
respect to costs allegedly incurred by it. WJ. Wiite stated that it did
not retain internal managenent reports and budgetary information on

conpl eted projects beyond its product warranty period of five years.

437. The Panel reconmmends no conpensation for | oss of overheads.

D. Summary of recommended conpensation for WJ. Wite

438. Based on its findings regarding WJ. Wite' s claim the Pane
recommends no conpensati on
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XVIl. SUMVARY OF RECOMMVENDED COMPENSATI ON BY CLAI MANT

439. Based on the foregoing, the Panel recomrends the follow ng anounts of
conpensation for direct |osses suffered by the Claimants as a result of
Irag’s invasion and occupation of Kuwait:

(a) Si pad I nvest OOUR Export Infienjering (Bosnia and
Her zegovi na) : US$212, 112;

(b) Binont d.d. Rijeka (Croatia): US$92, 877;

(c) YIT Corporation (Finland): US$180, 807;

(d) East Hungarian Water Construction Conpany (Hungary):
US$17, 000;

(e) Toshi ba Cor poration (Japan): US$30, 000;

() Munir Said Moh’d Dawud Samara (Jordan): nil

(9) Eben S. A. (Morocco): US$329, 714;

(h) Dutch Agro Products B.V. (Netherlands): nil

(i) EEl Cor poration (Philippines): US$52,224;

(j) Gesti ones Reuni das de Construcci6n S. A (GRECSA) (Spain):
nil;

(k) Kvaer ner Generator AB (Sweden): nil

(1) Inpro AG K. Wrth (Switzerland): nil; and

(m WJ. White Ltd. (United Kingdom: nil

Geneva, 2 Decenber 1998

(Si_gned) John A. Tackaberry
Chai r man

(Signed) Pierre M Genton
Commi ssi oner

(Signed) Vi nayak P. Pradhan
Conmi ssi oner



