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Note by the secretariat

By its decision 9/COP.1, the Conference of the Parties decided to include as
selected itens on the agenda for its second and, if necessary, third session:

- Consideration with a viewto adopt, pursuant to article 27 of the Conventi on,
procedures and institutional mechanisms for the resolution of questions that may
arise with regard to inplenentation; and

- Consi deration with a viewto adopt, in accordance with article 28, paragraph
2(a) of the Convention, an annex containing arbitration procedures.

The secretariat prepared the present note to facilitate the discussion on

these items, as well as discussion on conciliation procedures pursuant to article
28, paragraph 6 of the Convention.
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PART ONE: RESOLUTI ON OF QUESTI ONS ON | MPLEMENTATI ON
. 1 NTRODUCTI ON
1 At its eighth session, the Intergovernnental Negotiating Committee for the

El aboration of an International Convention to Conbat Desertification (INCD)
consi dered the question of the procedures to resolve questions on inplenentation
on the basis of document A/AC. 241/50. This latter docunent was prepared by the
secretariat in response to a request fromthe I NCD by virtue of paragraph 5 of its
resolution 6/1 entitled "O gani zati on and programme of work for the interi mperiod"
(A/50/ 74, appendix I1).

2. At the same session, the INCD by its decision 8/ 10 postponed further
consi deration of the itemon "resolution of questions" to the first session of the
Conference of the Parties (COP) to the Convention to Conbat Desertification (CCD)
(A/51/76).  Subsequently, by its decision 9/COP.1, subparagraph 3(b), the COP
decided to include on the agenda for its second and, 1f necessary, its third
session the itemon procedures and institutional nechanisns for the resol ution of
questions that may arise with regard to inplenentation (ICCD COP(1)/11/Add.1).

3. The present note updates docunent A/ AC 241/50. More particularly, it
provides current information with regard to the rel evant precedents cited in that
docurment as well as information on new devel opments. The prelinmnary list of
possi bl e queries outlined in section Il of document A/ AC. 241/50 is nmintained.
The background information together with the list of prelimnary questions are
intended to assist the COP in its deliberations to formulate procedures and
mechani sns required for the purposes of article 27 of the CCD w thout attenpting
to design a "resolution of questions" regine.

1. BACKGROUND
4, Article 27 of the Convention provides that:

"The Conference of the Parties shall consider and adopt procedures and
institutional nmechanisms for the resolution of questions that may arise with
regard to the inplenentation of the Convention."

5. Provisions of that type are generally considered to be a relatively new
feature of environmental conventions. They are an attenpt to pre-enpt and avoid
confrontation that mght trigger nore formal dispute resolution procedures. They
are thought to be particularly well suited to global environnental regimes, where
many Parties share an interest in the effective inplenmentation of the Convention's
obj ecti ves.

6. The pre-enptive and non-confrontati onal approach i s beconm ng the practice in
certain new environnental treaties, especially when non-inplenentation stens from
| ack of capacity or inadvertence. Because procedures for resolution of questions
remain withinthe jurisdiction of aconvention's governing body, they are generally
considered as a neans of enabling Parties to a convention to discuss its
inpl ementation in a constructive and cooperative manner to secure anicable
sol ut1 ons.

11, RELEVANT PRECEDENTS

7. The nost rel evant precedents relating to article 27 of the CCD include the
1987 Montreal Protocol on Substances that Deplete the Ozone Layer (the Montreal
Protocol ); the 1994 Protocol on Further Reductions of Sul phur Enissions (the Second
Sul phur Protocol) to the 1979 United Nations Econom c Conmission for Europe
(UN ECE) Convention on Long-Range Transboundary Air Pollution (LRTAP), as well as
article 13 of the United Nations Framework Convention on Cimate Change (FCCC).

8. Wil e the fewexisting precedents provi de sone | egal bases for giving effect
to article 27 of the CCD, they nust be examined with caution. The bal ance of
obligations varies from one treaty to another. Hence, the procedures and

institutional mechanisnms need to be tailored to suit individual treaties. The
foll owing review of relevant precedents should therefore be examned with this in
m nd.

9. The full non-conpliance procedure of the Mntreal Protocol was created by
decision I1V/5 at the fourth neeting of the Parties to that Protocol
(UNEP/ OzL. Pro.4/15). It is in the process of being reviewed by an ad hoc working
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group of legal and technical experts on non-conpliancel/ established in Septenber
1997 by decision | XY 35 of the Parties to the Protocol (UNEP/CQzL.Pro.9/12). By the
date of the CCD Conference of the Parties in Dakar, the Ad Hoc Wrking Goup wll
have presented its final report to the tenth neeting of the Parties and the actions
taken in light of the options outlined in footnote 1 below w |l be clear.

10. Decision 1997/2 of the Executive Body of the LRTAP Convention urges the
Parties to the Second Sul phur Protocol to apply the new conpliance regime set out
in its annex2/. In fact, decision 1997/2 has the effect of applying the new
conpliance regine to all LRTAP protocols but for illustrative purposes only the
Second Sul phur Protocol is nmentioned in the present note.

11. Wth regard to the United Nations Framework Convention on dimate Change
(FCCC), its article 13 provides that the COP of the FCCC shall, at its first
session, consider "the establishment of a multilateral consultative process,
available to Parties on their request, for the resolution of questions regarding
the inplenentation of the Convention."

12. Accordingly, the COP 1 of the FCCC established an open-ended ad hoc working
group of technical and legal experts "to study all issues relating to the
establishnent of a multilateral consultative process and its design"
(FCCC/ CP/ 1995/ 7/ Add. 1, decision 20/CP.1). The report of the | atest neeting of the
Ad Hoc Group on Article 13 (June 1998) indicates that there is agreenent on key
areas such as on the objective, the nature and outcone of the nultilateral
consul tative process (MCP) as well as on the creation of a standi n;; Mul til ateral
Consultative Commttee reporting to the COP of the FCCC (FCCC/ AGL3/1998/2).

13. As in the case of the Montreal Protocol, the COP 4 of the FCCCwill, by the
time of the CCD Conference of the Parties in Dakar, have considered the final
report of the Ad Hoc Group on Article 13 and deci ded on whether to adopt, nodify
or reject it.

14. It isto be noted fromthe outset that the Parties to the Montreal Protocol,
t he Second Sul phur Protocol and the FCCC have all decided that their respective
"resol ution of questions" reginmes shall apply without prejudice to the provisions
of dispute settlenment procedures already existing in the individual treaties.

15. The following sections A and B provide updated information on (a) the
procedurgl aspects and (b) the related institutional aspects of the regines
concer ned.

A. Procedural aspects of precedents

16. Procedural aspects of nechanisnms for the resolution of questions envisaged
under article 27 of the CCD could address such substantive issues as: the
principles governing inplementation, i.e. the objectives and nature of the

nmechani sm powers assigned to the institutional mechanism who can invoke the
procedure; and the outcone of the procedure.

bj ect i ves

17. The ai mof the procedure contained in the Montreal Protocol is to secure "an
ami cabl e solution of the matter on the basis of respect for the provisions of the
protocol ". The systemof the Second Sul phur Protocol foresees cooperative neasures
such as assisting Parties to conply with the Protocol. The objective of the MCP
under the FCCC is to resolve questions regarding inplenentation of the FCCC by
provi di ng advi ce on assistance to Parties to overcone difficulties encountered in

1/ The Ad Hoc Goup net in July 1998 and decided to prepare a draft
deci sion for consideration by the Parties to the Mntreal Protocol. Three
options were presented for the Goup's conclusion: (a) a list of amendnents to
the text of non-conpliance procedures; (b) concerns reflected in a decision in
the formof a commentary, guidance or interpretive statements; (c) a
conbi nation of the first two options (see docunent UNEP/ Qzl.Pro/Ws 1/17/3).

2/ ECE EB. Al R/ 53.
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their inplementation, pronote understanding of the FCCC and prevent disputes from
arising.

Nat ur e

18. The main principles of the non-conpliance regine of the Mntreal Protoco
are avoidance of conplexity, avoidance of confrontation, transparency and the
| eavi ng of decision-making to the Meeting of the Parties. Simlar principles are
to be found i n the Second Sul phur Protocol and the FCCC regi nes. The latter regine
specifies that its MCP is facilitative, cooperative, non-confrontational
transparent, tinely and non-judicial

Mandat e/ f uncti on

19. The Mntreal Protocol |Inplenmentation Committee (MPIC) handl es questions
regardi ng non-conpliance with the ai mof securing an ani cabl e solution. Likew se,
the functions of the Second Sul phur Protocol |nplenmentation Committee include
revi ewi ng periodically conpliance by Parties with the reporting requirenents of the
protocol s and considering any subm ssion or referrals made to it with a viewto
securing a constructive solution.

20. As for the standing Miultilateral Consultative Committee of the FCCC, its
mandate i s to consi der questions of inplenentation by: (a) clarifying and resol vi ng
questions; (b) providing advice on the procurenment of technical and financial
resources for the resol ution of these difficulties; and (c) providing advice on the
conpi | ati on and comuni cation of infornation

I nvoki ng of procedures

21. The Montreal Protocol and the Second Sul phur Protocol have al nost identica
provisions relating to the invoking of procedures. Under the former reginme the
follow ng could invoke the procedures: one or nore Parties regarding another
Party's inplenentation; a Party with regard to its own inability to comply fully
in spite of its best bona fide efforts; and the secretariat with regard to
preparation of reports under the Protocol and on any other information concerning
conpliance with the Protocol's provisions.

22. However, the role of the secretariat of the Second Sul phur Protocol is
greater than that of the Montreal Protocol: it is not linited to the provision of
information and is all owed to report on possi bl e non-conpliance. [f upon review ng
the reports submitted by Parties, it becones aware of possible non-conpliance by
any Party, it can request further information on the matter and it can report to
the I mpl enentation Conmittee in the case of failure to resolve the matter through
adm ni strative action and di pl omati c contacts.

23. Wth regard to the MCP of the FCCC, that process is envisaged to be triggered
by: (a) a Party with respect toits own inplenmentation; (b) a group of Parties with
respect to their own inplenentation; (c) a Party or group of Parties; and/or (d)
the COP of the FCCC

O her powers

24, Wiere it considers it necessary, the MPIC has the power to request through
the secretariat nmore information on matters under its consideration. It also has
the power to undertake information-gathering inside the territory of a Party
concerned but only "upon invitation of the Party concerned". The Inplenentation

Committee of the Second Sul phur Protocol possesses simlar powers.

25. COP 1 of the FCCC provided, inter alia, the mandate for undertaking an in-
depth review of individual reports of Annex | Parties3/. That COP al so agreed to
the possibility of on-site visits to Annex | country Parties, alnmost all of which
extended invitations to this effect4/.

3/ FCCC/ CP/ 1995/ 7/ Add. 1, decision 2/CP.1, paragraph 2.

4/ See Jo Elizabeth Butler, "The establishnent of a dispute
resol ution/ non-conpliance nmechanismin the dimte Change Convention", The
Arerican Society of International Law, Proceedings of the 91st Annual Meeti ng,
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26. Experience has shown that the in-depth reviews, including country visits,
have been conducted in a facilitative and non-confrontational manner5/. Both are
carried out by experts drawn fromdevel oped countries, economies in transition and
devel opi ng countries. Secretariats of several intergovernmental organizations have
al so provi ded experts. Howthe in-depth reviews would relate to article 13 of the
FCCC renumins to be seen.

Qut come

27. The MPIC forwards a report to the Meeting of the Parties of the Mntreal
Protocol, including any reconmendations it considers appropriate. The
I mpl ementation Committee of the Second Sul phur Protocol also reports to the LRTAP
Parties onits activities at the annual sessions and nmakes such recomrendati ons as
it considers appropriate regarding conpliance with the Protocol. Again, the
outconme of the MCP of the FCCC is envisaged to be a report that the standing
Conmittee subnits to the COP annc};] with concerned Parties' comments on the
concl usi ons and reconmrendati ons of the report.

B. Related institutional aspects of precedents

28. Issues relating to the institutional aspects of the "resolution of questions”
mechani sns i ncl ude the matter of conposition of such a nechanismand the regularity
of meetings.

Conposition

29. The I nmpl ement ati on Committee of the Montreal Protocol consists of ten menbers
whi | e that of the Second Sul phur Protocol is conposed of eight nenbers. Apart from
this aspect the two re?i mes concerned are conparable in matters related to
conposi tion. Menbers of the inplenentation conmttees of both the Montreal
Protocol and the Second Sul phur Protocol are elected by the Parties of the
respective regines on the basis of equitable geographical distribution.

30. El ect ed menbers under the two regi mes concerned serve a termof two years and
may be re-elected but only for one consecutive term To ensure a certain |evel of
experience anong the menbers serving on the Conmittees, only half are replaced
every year. Furthernore, the commttees concerned el ect their own president and
vice-president both of whom serve a one-year term In the FCCC context the
quest i on of the conposition of the standing commttee proposed to be created under
article 13 remains unresol ved.

Regul arity of neetings

31. MPI C neets at | east biannually, unless it decides otherw se, and its neetings
are organi zed by the secretariat. The Inplenentation Conmittee of the LRTAP neets
twice a year, unless it decides otherwi se. However, the standing conmttee

proposed to be established for the purpose of article 13 of the FCCC is envisaged
to neet at | east once a year and whenever practicable in conjunction with sessions
of the COP or its subsidiary bodies.

V. NEW DEVELOPMENTS

32. Several other possible related precedents in the area of resolution of
questions are al so evol vi n%. First anong these is the Kyoto Protocol to the FCCC.
This Protocol was adopted by the COP of the FCCC on 11 Decenber 1997. Article 18
of the Kyoto Protocol requires the COP of the FCCC, serving as the neeting of the
Parties to the Protocol to approve, at its first session, appropriate and effective
procedur es and nechani sns to det ermi ne and addr ess cases of non-conpliance with the
Protocol, including through the devel opnent of an indicative |ist of consequences,
taking into account the cause, type, degree and frequency of non-conpliance.

33. At the same time article 16 of the Kyoto Protocol enables the COP of the FCCC
serving as the neeting of the Parties to the Protocol to consider and to nodify,
as appropriate, the application of the MCP referred toin article 13 of the FCCC.

Washi ngton, D.C. (9-12 April 1997).

5/ 1bid.
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Any MCP that may be applied to the Kyoto Protocol is to operate w thout prejudice
to the procedures and nechani sns established under article 18 of that Protocol

34. How t he procedures and mechani sms to be devel oped under the Kyoto Protoco
wWill relate to what is created under article 13 of the FCCC remains to be seen.
Any nodification in the application of the MCP referred to in article 13 for the
pur poses of the Kyoto Protocol may have an inpact on other processes based on that
article. Moreover, the provisions of the CCD may possibly overlap with the
provi sions of the Kyoto Protocol, given the scope and the breadth of the forner

35. Article 3 of the CCD suggests an approach to inplenentation that is
i ntegrated and based on partnership and participation. If the COP decides that the
mechani sns and procedures of article 27 should reflect such an approach then the
participatory notions of article 15 of the Convention on Access to Infornation,
Public Participation in Decision-Mking and Access to Justice in Environnental
Matters (the Convention on Public Participation) might be of rel evance.

36. The Convention on Public Participation was adopted by the Environment for
Europe Conference held on 23-25 June 1998. It should be borne in mnd in
considering the possible relevance of this Convention that it relates to a
restricted geographic area and has yet to enter into force. Article 15 of that
Convention provides for reviewing conpliance by requiring the Meting of the
Parties to establish, on a consensus basis, optional arrangenents of a non-
confrontational, non-judicial and consultative nature for review ng conpliance.
The arrangenents are to allow for appropriate public involvenent and nmay incl ude
the option of considering comrunications from menbers of the public on matters
related to that Convention.

37. Anot her exanple lies in article 17 of the Convention on the Prior Inforned
Consent Procedure for Certain Hazardous Chemicals and Pesticides in Internationa
Trade. This latter convention was adopted and opened for signature in Rotterdam
on 10-11 Septenber 1998. The Convention on Prior |nfornmed Consent al so envi sages
t he devel opnent of a non-conpliance regine. Its article 17 requires the governing
body of the Convention concerned to, as soon as practicable, devel op and approve
procedures and institutional nechanisns for determ ning non-conpliance with the
Convention and for treatment of Parties found to be in non-conpliance.

V. RELEVANT CONSI DERATI ONS

38. In light of the above review, the COP of the CCD either through a working
group or some other nechanism of its choice, may wish to address certain
prelimnary questions which mght include the follow ng:

(a) Wiat is the relationship between the procedures and institutional
nmechani sns pursuant to article 27 and the review of inplenentation by the COP
pursuant to article 22, as well as the related provisions on comunication of
I nformation pursuant to article 26?

(b) Wiat is the relationship between the procedures and institutiona
mechani sns of article 27 and the di spute settl ement procedures provi ded for under
article 28?2 Are they nutually exclusive, i.e. should recourse to the procedures
under one article prevent any recourse under the other?

(c) Wat are the types or range of questions that coul d be raised under the
procedures and institutional mechanisms pursuant to article 27?2

(d)  What principles should govern the procedures and institutiona
mechanisns of article 27? Is it sufficient that they should be sinple,
transparent, facilitative and non-confrontational in character?

(e) What shoul d the exact nature and conposition be of the institutiona
mechani sns cont enpl at ed under article 27? Shoul d menbership and participation in
them be restricted to representatives of Parties or should there be a role for
experts such as legal, economic, social or technical experts appointed on a
per sonal basis?

() Who can invoke article 27?2 In other words, could article 27 be
triggered by entities other than Parties, for exanple intergovernnental
organi zati ons? non-governmental organizations? the secretariat? the subsidiary
bodi es of the CCD?
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Should the procedures and mechanisms be public and open-ended or
private? What should be the degree of transparency and flexibility?

(h At what point intinme and under what conditions can a Party trigger the
application of the procedures and institutional mechani snms pursuant to article 27?

(i) Wat would be the time-franme of application of such procedures and
nmechani sns fromthe tine they are triggered to the tine conclusions are reached?

(i) What woul d be the nodalities by which such procedures and nechani sns
arrive at their conclusions? Wat would be the nature of their various phases?

(k) What would be the legal effect, if any, of the conclusions of such
procedures and nechani sns?

_ ~ (') What neasures should be taken for the adoption of the procedures and
institutional mechani sns?

VI. TIMETABLE FCOR ACTI ON

39. Bearing i n mi nd deci si on 9/ COP. 1, subparagraph 3(b), referred to in paragraph
2 above, the COP might want to consider how best to incorporate the consideration
of the "resolution of questions" agenda item in its future work progranme.
Possi bl e approaches for addressing the prelimnary queries outlined in section |V
coul d include the follow ng options:

(a) Inviting COP nenbers to communicate their views in witing to the
secretariat by an agreed date and requesting the secretariat to conpile these views
for future COP sessions;

(b) Est abl i shing an ad hoc committee of | egal experts toreviewthis matter
and report to the COP at an agreed date;

(c) Pursuing a conbination of (a) and (b).
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PART TWO: PROCEDURES FOR CONCI LI ATI ON AND ARBI TRATI ON
. | NTRODUCTI ON
1 In paragraph 5 of its resolution 6/1 entitled "GO ganization and progranme of

work for the interimperiod" (A 50/ 74, appendix I1), adopted at its sixth session,

the INCD requested the InterimSecretariat to prepare draft annexes on conciliation
and arbitration for its eighth session. Document A/ AC 241/50 was prepared in
(rjesponse to that request, and the present note is based alnost entirely on that
ocunent .

1. BACKGROUND

2 Article 28 of the Convention provides that, when ratifying, accepting,
aﬁprovi ng, or acceding to the Convention, or at any time thereafter, a Party ot her
than a regional econonmic integration organization nay declare in a witten
instrunent that, in respect of any di spute concerning the Convention, it recognizes
arbitration and/or subm ssion to the International Court of Justice as conpul sory
means of dispute settlenent inrelationto any Party accepting the sane obligation.

3. Article 28 further provides that, if the Parties to a dispute have not
accepted the same or any procedure and if they have not been able to settle their
di spute within twelve months follow ng notification by one Party to another that
a dispute exists between them the dispute shall be submtted to conciliation at
the request of any Party to the dispute.

4. Oning to time pressure during the negotiation of the Convention, it was not
possi bl e to include annexes on conciliation and arbitration as part of the original
t ext. Hence, paragraphs 2 and 6 of article 28 provide that arbitration and

conciliation shall be in accordance with "procedures adopted by the Conference of
the Parties in an annex as soon as practicable".

11, TIM NG OF ADOPTI ON OF ANNEXES

5.  The Convention does not require the adoption of annexes on conciliation and
arbitration at the first session of the Conference of the Parties. It rather
provi des that such annexes shall be adopted "as soon as practicable".

V. STATUS OF ANNEXES AND PROCEDURE FOR ADOPTI ON

6. Consistent with article 29 of the Convention, annexes on arbitration and
conciliation will forman integral part of the Convention. Once adopted by the
Conference of the Parties in accordance with article 30, they shall enter into
force for all Parties to the Convention six nonths after the date of communi cation
b%: the Depositary of their adoption, except for Parties which notify in witing
their non-acceptance, in accordance with article 31.

V. THE DRAFT ANNEXES

7. Procedures for arbitration and conciliation to resolve di sdput es relating to
the interpretation or application of conventions abound. The wording and structure
of such procedures is, therefore, well established. In preg:)aring the drafts in
appendices | and Il, it appeared nost appropriate to find inspiration in
precedents, with the inportant proviso that procedures nust be adapted to the
subj ect-matter in hand. Precedents examined include the Optional Rules for
Arbitrating Disputes Between Two States of the Permanent Court of Arbitration,
Annex VI of the Basel Convention on the Control of Transboundary Moyvenents of
Hazar dous Wastes and their D sposal (Basel Convention), procedures pursuant to the
Vi enna Convention for the Protection of the Qzone Layer (Vienna Convention), as
wel | as Annex Il of the Convention on Biological Diversity.

8. Inlight of the substantive provisions contained in the Convention to Conbat
Desertification, it woul d appear that flexible and conci se procedures woul d be best
suited to the Convention. Such procedures would let the Parties adapt the
procedures to relevant circunstances. In any case, they should not involve
cunber sone proceedi ngs for the Parties. Against this background, the draft annexes
in appendices | and Il are |argely nodel | ed on conci se procedures such as rel evant
annexes of the Convention on Biological Diversity and the Basel Convention rather
than the longer formof the Rules of the Permanent Court of Arbitration.
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9. The drafts are, of course, adapted to take account of the subject-nmatter and
| egal characteristics of the Convention to Conbat Desertification, including the
fact that annexes forman integral part of the Convention. Headings were added for

ease of reference.
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Appendi x_|
DRAFT ANNEX ON ARBI TRATI ON

Following is the text of a draft annex on arbitration, which coul d be adopt ed
as Annex V of the Convention

ANNEX V
ARBI TRATI ON
Pur pose
Article 1

The present Annex provides the procedures for arbitration referred to in
article 28 of the Convention.

Notification of disputes
Article 2

1. The claimant Party shall notify the Pernmanent Secretariat that the Parties
are referring a dispute to arbitration pursuant to article 28 of the Convention.
The notification shall state the subject-matter of arbitration and include, in
particular, the articles of the Convention, the interpretation or application of
which are at issue.

2. If the Parties do not agree on the subject-matter of the dispute before the
President of the Arbitral Tribunal is designated pursuant to Article 3, the
Tribunal shall determine the subject-matter

3. The Pernmanent Secretariat shall forward the i nformati on thus received to al
Parties to the Convention

Appoi ntment of arbitrators
Article 3

. In di sputes between two parties, a Tribunal shall be established consisting
of three nengers Each of the parties to the dispute shall appoint an arbitrator
and the two arbitrators so appoi nted shal | desi gnate by comnmon agreenent the third
arbitrator who shall be the President of the Tribunal. The latter shall not be a
national of any of the parties to the dispute, nor have his or her usual pl ace of
residence inthe territory of one of these parties, nor be enpl oyed by any of them
nor have dealt with the case in any other capacity.

2. Indisputes between nore than two parties, parties in the same interest shal
appoi nt one arbitrator jointly by agreenent.

3. Any vacancy shall be filled in the manner prescribed for the initial
appoi nt nent .

Failure to appoint arbitrator or designate President
Article 4

1. If the President of the Tribunal has not been designated within two nonths
of the appointment of the second arbitrator, the Secretary-General of the United
Nations shall, at the request of a Party, designate the President within a further
t wo- nont h peri od.

2. If one of the Parties to the dispute does not appoint an arbitrator within
two nonths of receipt of the request, the other Party may informthe Secretary-
General of the United Nations, who shal | make the designation within a further two-
nmont h peri od.
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Basi s for decisions
Article 5
The Tribunal shall render its decisions in accordance with the provisions of
the Convention and international |aw
Rul es of procedure
Article 6
Unless the parties to the dispute otherwise agree, the Arbitral Tribuna
shal|l determne its own rules of procedure.
I nterimneasures of protection
Article 7
The Tribunal nmay, at the request of one of the Parties, recomrend essentia
i nteri mneasures of protection
Facilitating work of the Tribuna
Article 8

The parties to the dispute shall facilitate the work of the Arbitral Tribuna
and, in particular, using all means at their disposal, shall:

(a) Provide it with all relevant docurments, infornation and facilities;
and

_ (b) Enabl e it, when necessary, to call witnesses or experts and receive
t hei r evidence.
Confidentiality of information
Article 9
The parties and the arbitrators are under an obligation to protect the
confidentiality of any information they receive in confidence during the
proceedi ngs of the Tribunal.
Costs of Tribuna
Article 10
1. Unl ess the Arbitral Tribunal determ nes otherw se because of the particul ar
circunmst ances of the case, the costs of the Tribunal shall be borne by the parties
to the dispute in equal shares.
2. The Tribunal shall keep a record of all its costs, and shall furnish a fina
statenent thereof to the parties.
Intervention in proceedings
Article 11
Any Party to the Convention that has an interest of a legal nature in the

subj ect-matter of the dispute, which may be affected by the decision in the case,
may intervene in the proceedings with the consent of the Tribunal
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Counter-cl ai ns
Article 12

The Tribunal may hear and determ ne counter-claims arising directly out of
the subject-natter of the dispute.

Non- appear ance of a party
Article 13
_ If one of the parties to the dispute does not apﬁear before the Tribunal or
fails to defend its case, the other party may request the Tribunal to continue the
proceedi ngs and to nmake its award. The absence of a party or a failure of a party
to defend its case shall not constitute a bar to the proceedi ngs. Before rendering

its final decision, the Tribunal nmust satisfy itself that the claimis well founded
in fact and | aw.

Majority for decision
Article 14
~ Decisions both on procedure and substance of the Tribunal shall be taken by
a mpjority vote of its nmenbers.
Time limt for final decision
Article 15
~ The Tribunal shall render its final decision within five nonths of the date
on which it is fully constituted unless it finds it necessary to extend the tine
limt for a period which should not exceed five nore nonths.
Fi nal deci sion
Article 16
The final decision of the Tribunal shall be confined to the subject-matter
of the dispute and shall state the reasons on which it is based. It shall contain
t he names of the menmbers who have participated and the date of the final decision.
Any nenber of the Tribunal may attach a separate or dissenting opinionto the fina
deci si on.
Aut hority of award
Article 17
_ The award shall be binding on the(farties to the dispute. It shall be
wi thout appeal unless the parties to the dispute have agreed in advance to an
appel | ate procedure.
Controversy on interpretation or inplenentation
Article 18
controversy which may arise between the parties to the dispute as

regards t%e interpretation or manner of inplenmentation of the final decision may
be submtted by elther party for decision to the Tribunal which rendered it.
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Italicized headi ngs
Article 19

The italicized headi ngs of the present procedures are for reference purposes
only. They shall be disregarded in the interpretation of the procedures.



| CCDY COP(2)/ 10
Page 15

Appendi x 11
DRAFT ANNEX ON CONCI LI ATI ON
Following is the text of a draft annex on conciliation, which could be
adopted as Annex VI of the Convention.
ANNEX VI
CONCI LI ATI ON
Pur pose
Article 1
The present Annex provides the procedures for conciliation referred to in
article 28 of the Convention.
Creation of Conciliation Conm ssion
Article 2
A Conciliation Conmi ssion shall be created at the request of any party to
a dispute in accordance with the provisions of article 28, paragraph 6 of the
Convent i on.
Conposition and appoi ntment of menbers
Article 3
1. The Conciliation Commission shall, unless the parties otherw se agree, be
conposed of five menbers, two appointed by each party concerned and a President
chosen jointly by those nenbers.
2. In disputes between nore than two parties, parties in the sane interest
shal | appoint their menbers of the Conmm ssion jointly by agreement. \Were two or
nmore parties have separate interests or there is a disagreenent as to whether they
are of the same interest, they shall appoint their menbers separately.
Failure to appoint nenbers within tine limt
Article 4
If any appointnents by the parties are not made within two nonths of the
date of the request to create a Conciliation Commi ssion, the Secretary-General of
the United Nations shall, if asked to do so by the party that nade the request,
nmake t hose appointnents within a further two-nonth period.
Failure to appoint President within tinme limt
Article 5
I'f a President of the Conciliation Conmi ssion has not been designated within
two nmonths of the last of the menbers of the Conmission being appointed, the
Secretary-General of the United Nations shall, if asked to do so by a party,
designate a President within a further two-nonth peri od.
Procedure

Article 6

~The Conciliation Commission shall, unless the Parties to the dispute
otherwi se agree, determne its own procedure.
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Deci si ons on conpetence
Article 7
A disagreenent as to whether the Conciliation Conm ssion has conpetence
shal | be decided by the Conm ssion
Majority required for decisions
Article 8
Deci sions both on procedure and substance of the Conciliation Conm ssion
shal | be taken by a majority vote of its nenbers.
Proposal for resolution
Article 9
The Conciliation Conm ssion shall render a proposal for resolution of the
di spute, which the parties shall consider in good faith.
Italicized headi ngs
Article 10

The italicized headi ngs of the present procedures are for reference purposes
only. They shall be disregarded in the interpretation of the procedures.



