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| nt roduction

1. The Governing Council of the United Nations Conpensation Comm Ssion
(the “Comm ssion”) appointed the present Panel of Comm ssioners (the
“Panel "), conposed of Messrs. Bernard Audit (Chairnman), José-Maria Abasca
and David D. Caron, at its twenty-first session in 1996, to review clainms
filed with the Commi ssion on behal f of corporations and other |ega
entities. This report contains the recomendations to the Governing
Council by the Panel, pursuant to article 38 (e) of the “Provisional rules
of clains procedure” (S/AC. 26/1992/INF.1)(the “Rules”), 1/ concerning 178
clainms submitted by corporations. Each of the clainmnts seeks compensation
for damages arising out of Irag’s 2 August 1990 invasi on and subsequent
occupation of Kuwait.

2. The 178 clai ns under review by the Panel represent the second

i nstal ment of “E2” clainms. These clains were selected by the secretariat
of the Conmmi ssion fromanong the entire group of “E2” clainms on the basis
of criteria established under the Rules. These include (a) the date of
filing with the Conm ssion, (b) the claimant’s type of business activity,
and (c) the type of loss clainmed. A description of the clainms is set out
in chapter |I below, followed in chapter Il by the procedure used by the
Panel in processing the clainms.

3. The rol e and tasks of a panel of Conm ssioners, the applicable |aw
and criteria, the liability of Iraqg and a description of the applicable
evidentiary requirenments have been stated in detail in the Panel’'s first
report. 2/ In accordance with this framework, three tasks have been
entrusted to the Panel in the present proceedings. First, the Panel must
determ ne whether the various types of |osses put forward fall within the
jurisdiction of the Conm ssion and are thus, in principle, conmpensable.
Second, it nust verify whether the |osses that are in principle conpensable
have in fact been incurred by a given claimant. Third, it nust val ue those
| osses found to be conpensable. These successive steps are described in
chapters 111, IV and V, respectively, followed by the Panel’s
recomendati ons.
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. THE CLAI M5

4, The 178 clains in this instalnent for the nost part allege |osses
sustained as a result of a general decline in business operations during
the period of the invasion and occupation of Kuwait and in sone instances
after that period. Mny, but not all such claimnts, were operating in the
tourismindustry.

A. Categorization of the clains

5. The Governing Council has provi ded gui dance on how to categorize the
clainms in this instal ment for processing purposes. Article 17 of the Rul es
specifically provides for the categorization of clainms by the secretariat.
Article 38(a) of the Rules further states that “[i]n so far as possible,
claims with significant conmon | egal and factual issues will be processed
together”. The purpose of such grouping is to allow simlar claims to be
anal ysed in a consistent and effective manner

6. G ven the large nunber of clains in this instalnment, and in keeping
with the Rules, the Panel decided to further subdivide the clains according
to industry type, the country or geographical |ocation where the loss is
stated to have occurred, and the place of incorporation or organization of
the claimant. This was also justified by the fact that the inpact of
Irag’s invasion and occupation of Kuwait varied according to the geographic
| ocation of the various countries involved and their political stance vis-
a-vis lraq’s actions. In many instances, the country where the loss is
said to have occurred will be that where the claimnt is organized,

i ncorporated or maintains a presence. However, in sone instances,
claimants in this instalnment are alleging they sustained | osses in respect
of a portion of their business conducted outside such a country.

B. Breakdown of the clains

7. From the perspective of the type of industry involved, the nmain

di stinction in the present instalnent is between tourism and non-tourism
claims. Clainms are further subdivided according to the geographic area
where the asserted | oss was suffered.

1. Tourismclains

8. Many cl ai mants have stated that, following Iraqg s invasion and
occupation of Kuwait, there was a consequential and substantial decline in
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t he nunber of incomng tourists to the Mddle East and surroundi ng regions
in general, and to each of their countries of operation in particular. The
cl ai mants each seek conpensation for |osses allegedly suffered as a result
of the ensuing decline in their business revenues. The follow ng
description of the clainms sunmarizes the all egations nade by the cl ai mants.

(a) rus

9. El even claimants from Cyprus are included in this instalment. They
all seek conpensation for |osses incurred in their |ocal businesses. These
claimants are hotel owners, a tour operator and the hol der and operator of
a duty-free concession.

10. The Cypriot claimnts generally assert that, at the tinme of Iraq’'s

i nvasi on and occupation of Kuwait, a |large percentage of their clientele
were incomng tourists fromthe United Kingdom Several contend that, as a
result of Iraqg s invasion of Kuwait and the subsequent hostilities, the
Government of the United Kingdom categorized Cyprus as being within the
“danger zone” and issued warnings to potential tourists to cancel any
travel plans to Cyprus. Sone add that it was the existence of British
mlitary bases on Cyprus that placed Cyprus within the “danger zone”. The
claimants state that, in view of these circunstances, many tourists
cancel l ed their pre-arranged holidays while other tourists del ayed
travelling to Cyprus pending the outconme of mlitary operations, and that
British tourists who were in Cyprus at the outbreak of the Allied Coalition
mlitary action, in January 1991, were repatriated to the United Ki ngdom
On the basis of these allegations, the claimnts assert that the nunber of

i ncom ng tourists to Cyprus during the period 2 August 1990 to 2 March 1991
declined substantially. Hotel owners state that the occupancy levels in
their establishments declined, causing a | oss of revenue and profits. Sone
further state that prior to 2 August 1990 they had agreenents with tour
operators fromthe United Kingdom pursuant to which the tour operators had
undertaken to fill a specified nunber of hotel rooms on an allotnment basis,
for a period including that of the invasion and occupation of Kuwait.

These claimants assert that, as a result of Iraq s invasion of Kuwait,
these contracts were cancelled by the tour operators due to security
concerns for their clients, which resulted in |lost revenues to the

cl ai mant s.

11. Sone of the Cypriot clainmants al so clai mconpensation for the decline
in revenues derived fromtourismassociated busi nesses such as restaurants,
di scot heques and car-hires.
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12. One Cypriot claimant is the |icensee of two airport duty-free shops.
This clai mant states that approximtely 95 per cent of its sales were to
overseas tourists visiting Cyprus and that the invasion and occupati on of
Kuwai t caused a reduction in the number of incomng flights and tourists to
the island and consequently a reduction in its business. The claimnt also
asserts that, due to this adverse effect on its business, it was unable to
afford the renewal fees for its licenses for the ports of Limassol and
Larnaca, which resulted in the loss of its income-produci ng assets for a
peri od of four years.

13. Sone Cypriot claimnts state that, after the cessation of

hostilities, they were forced to offer their clients and tour operators
reductions of up to 40 per cent on normally contracted roomrates in order
to re-establish the normal influx of tourists to Cyprus. These claimants
seek compensation for the downturn in profits resulting fromthe reductions
in prices they were forced to offer to clients.

(b) Egypt
14. This instal ment includes 67 clainms submitted by claimnts in the Arab

Republic of Egypt. All of these clains are for | osses incurred |ocally;
and the majority are fromhotel owners and tour operators who state that,
as a result of Iraq s invasion and occupati on of Kuwait, the nunmber of
incomng tourists to Egypt declined significantly, thereby causing a
correspondi ng decline in business revenues. The main reasons cited by the
claimants for the decline in the nunmber of incom ng tourists are the
proximty of Egypt to the area of conflict, the fear of escalation of the
conflict and the disruption of air traffic |anes.

15. In addition to the hotel owners and tour operators, sone claimnts
are transport providers whose primary source of inconme was derived fromthe
supply of transportation to hotels, airports and tourist sites.

Essentially, these claimants state the sanme facts as the hotel owners,
nanely, that the decline in the nunber of incomng tourists to Egypt during
the period of the invasion and occupation led to a decline in their

busi ness revenues, for which they seek conpensation. A few claimnts al so
claimfor | osses associated with the | ease of vessels and buses resulting
fromthe decline in tourist passengers. One claimnt seeks conpensation
for the | oss sustained on the sale of a bus that it was purportedly forced
to sell due to the depressed condition of the tourismindustry.
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16. This instal ment also includes one claimant incorporated in Gernmany
who states that its primary activity was the organi zati on of group tours to
Egypt for its European clientele. The claimant states that its European
clients cancelled pre-arranged trips to Egypt because of concerns about
security, given Egypt’'s proximty to the area of conflict.

(c) Lsrael

17. The majority of Israeli claimnts are hotel owners and tour operators
seeki ng conpensation for the downturn in tourismto Israel. Al of these
claimants state that the threat of scud mssile |aunches agai nst |srael

foll owed by actual missile attacks after 18 January 1991, and the risk that
Israel mght be drawn directly into the conflict, resulted in a significant
decline in tourismto |srael

18. VWil e nost of these clains are for a decline in business revenues
sustai ned during the period 2 August 1990 to 2 March 1991, a nunber al so
are for losses incurred for various periods of time following 2 March 1991
rangi ng fromone nonth to a year or nore. The latter clains are generally
based on the contention that it took sone tine for business activity to
return to normal |evels.

(d) Turkey
19. One claimin this instal nent has been filed by a tour operator from

the Netherlands who states that, as a result of Iraq s invasion of Kuwait,
its business, which consisted primarily of organizing tours to Turkey,
declined substantially. The increased risk of terrorist attacks agai nst
citizens of countries participating in the Allied Coalition forces and the
proximty of Turkey to lraq are cited as the reasons why clients cancelled
proposed and confirned vacati ons to Turkey.

(e) Mrocco and Tunisia

20. Included in this instalnent are a few clains fromtravel agencies and
tour operators located in the United Kingdom who specialize in the

organi zation of tours to Mdrocco and Tunisia. These claimnts assert that
their European clients cancell ed proposed and confirnmed tours to those two
destinations, which resulted in a decline in the clainmnts’ businesses.

The claimants refer to government travel warnings to their citizens

al l egedly advising themnot to travel to these countries due to security
risks resulting fromthe situation in the Persian Gulf region
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(f) Mediterranean and Bl ack Sea region

21. One claimant in this instal ment operated a cruise ship, flagged in

Li beria, in the Mediterranean and Bl ack Sea region at the tinme of Iraq' s

i nvasi on and occupation of Kuwait. The claimant asserts that, due to these
events and the consequential fear of terrorist attacks against shipping
concerns in those regions, it was forced to fully cancel its itinerary of
14 cruises to the Mediterranean and Bl ack Sea schedul ed for the period
April 1991 to Novenber 1991 and replace it with cruises to the Caribbean
The cl ai mant seeks conpensation for lost profits, including ticket revenue
and on-board earnings, as well as for additional passenger food and port
charges it sustained during the period April 1991 to November 1991

(g) European countries

22. Several corporations from European countries, primarily tour
operators and travel agencies, have clainmed for business |osses allegedly
suffered as a result of Iraq s invasion and occupation of Kuwait. These
claimants assert that during the period 2 August 1990 to 2 March 1991
peopl e were generally reluctant to travel within Europe and el sewhere due
to a fear that terrorist attacks against tourists would occur as a result
of the situation in the Persian Gulf region. One claimnt fromthe

Net her| ands specialized in organizing cultural and sporting tours to Europe
for university and col |l ege students fromthe United States; this clai mant
alleges that all of its pre-arranged tours for the period 2 August 1990 to
2 March 1991 were cancell ed.

23. One cl aimant from Germany seeks compensation for | osses sustai ned
because a credit card conpany refused to pay a Kuwaiti client’s charges
after the 2 August 1990 invasion of Kuwait. The clainmant asserts that
follow ng that date all Kuwaiti accounts were frozen, so that the credit
card conpany only paid the claimnt the guaranteed anmount. The cl ai mant
seeks conpensation for the bal ance of the outstandi ng debt.

2. Non-tourismclains

24, Most of the non-tourismclains have been submtted by Israel
corporations for losses incurred in Israel itself. The remaining ones have
been subm tted by corporations fromvarious countries for |osses incurred
in Kuwait and other countries in the Mddle East. Mst of the clains are
for decline in business, and they include clainms made by manufacturers of
chemi cals and other related products, transport conpani es, agribusiness
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concerns, and retail and service providers. Sone of the clains are based
on losses arising fromcontracts with Kuwaiti and lraqgi parties.

(a) Kuwait

25. Several claimants in this instalnent, namely travel agents or hotels,
are seeking conpensation for the unpaid bills of Kuwaiti parties for
services provided in Cyprus, Egypt and Germany prior to Iraqg' s invasion and
occupation of Kuwait. One seeks conpensation for unpaid accounts of

Kuwai ti travel agents for customers who visited Cyprus; these unpaid
accounts are dated from Septenber 1987 to April 1993. Anot her seeks
conpensation for |osses due to the failure of six Kuwaiti hotel guests to
pay accounts dated from 15 August 1990 to 19 June 1991. A third seeks
conpensation for the unpaid account of a Kuwaiti client who stayed at its
prem ses during July 1990.

26. One claimant, a Liechtenstein corporation in the business of nedia
sal es, asserts losses in connection with its business activities conducted
in Kuwait. The claimant states that, at the tine of the invasion of
Kuwai t, it provided advertising services to several |eading nagazines in
that country on a “rolling” contractual basis and that, as result of the
Iragi invasion and occupation, these magazi ne conpanies were forced to

cl ose down and did not reopen until several nonths after the end of the
occupation. The claimant further states that it provided advertising
services on a regular basis to other clients in Kuwait who al so were forced
to close as a result of the invasion and occupation. The clai mant seeks

| ost revenue and profits that it would have earned had those events not

t aken pl ace.

27. One claimant fromthe United Kingdom seeks conpensation for the |oss
of tangible assets in the formof sporting and |eisure equi pment, stating
that the equi pnent disappeared fromits prem ses in Kuwait during the
period 2 August 1990 to 2 March 1991 as a result of looting by the Iraqg
mlitary forces.

(b) Lrag
28. One claimant states that it had a contract with the Iraqi State

Organi sation for Tourismto nanage several hotels |located in Basra and
Baghdad in return for a fee. The claimant asserts that, as a result of
Iraq’s invasion and occupation of Kuwait, it was unable to continue
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operating the hotels, and seeks the fee revenue for the unexpired period of
the contract, nanely until 31 March 1996.

29. A travel agency fromthe Netherlands states that prior to lraq' s

i nvasi on and occupation of Kuwait it had reserved and paid for, on behalf
of clients, seats for travel on Iraqgi Airways that were to be used during

t he period between 2 August 1990 and 2 March 1991. The cl ai mant asserts
that, because of the invasion, travel on the booked flights could not be
undertaken and that it was unable to recover the prepaid amounts, for which
it bore the cost.

(c) Lsrael

30. Claimants active in Israeli business sectors other than tourism such
as manufacturing, construction, retail sales, hospitals, accounting firnms
and ci nemas, state that they were unable to continue operating their

busi nesses or that they suffered a significant decline in revenue during
the period of the invasion and occupation of Kuwait and, in some cases, for
several nonths thereafter. Based on the specific factual patterns
described by the claimants, these clainms can be subdivided into three
groups.

(i) Business interruption as a result of physical damage

31. One claimant states that its business was interrupted follow ng
material damage to its premises. This claimant is the proprietor of a
retail centre that was under construction at the tinme it was hit by an
Iragi scud mssile which, according to the claimant, destroyed the top two
floors of the centre. This destruction in turn delayed the conpletion of
the building and the subsequent opening of the centre by seven nonths.

Al t hough the cl ai mant received conpensation fromthe Governnent of |srae
for the physical damage to the building, it states that this did not
represent full conpensation and therefore clains the balance. The clai mant
al so seeks compensation for the loss of rent resulting fromthe delay in

t he opening of the centre.

(ii) General decline in business

32. The second group, conprising the majority of the Israeli non-tourism
clainms, is characterized by the allegation that threats made by Iragq

agai nst Israel, including that of using chem cal weapons, followed by
numer ous scud m ssile |aunches between 18 January 1991 and 26 February
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1991, had a disruptive effect on the Israeli economy in general and on the
clai mants’ businesses in particular. The claimnts generally state that
the terror experienced in Israel during the period of the scud mssile
attacks, enhanced by the fear that the m ssiles mght carry chem ca
weapons, caused people to stay confined to their homes or seek refuge in
the security shelters provided by the Government, which resulted in a
downturn in activity and revenues. Some busi nesses, such as retai
outlets, claimthat they could not obtain supplies of necessary stocks to
operate normally during the relevant period. Oher claimnts assert that
the threat generated by scud m ssiles after md-January 1991 prevented
their enpl oyees from attending work, nmaking it inpossible to maintain the
regul ar | evel of services offered.

33. One cl ai mant who produces conputer equi pment for export to the United
States, Europe and other foreign markets asserts that during the period of
Iraq’s occupation of Kuwait, and for sone tinme thereafter, many of its
custoners and potential custonmers were reluctant to order and purchase

equi pnment from an Israeli conpany because of fears of possible delays in
the delivery of the equipnment due to Irag’ s invasion and occupation of
Kuwai t. According to the claimnt, the growth rate of its orders during
the first and second quarters of 1991 was significantly | ower than normal

(iii) Specific nmeasures of the Israeli Governnment affecting business

34. A nunber of non-tourismclaimnts, many of whom al so potentially fal
under the second group (general decline in business), refer to specific
measures taken by the Governnent of Israel in response to the scud missile
attacks, stating that those neasures directly affected their businesses.

35. Some of these claimnts are chem cal and petrocheni cal conpanies

| ocat ed throughout Israel who state that they were forced to cl ose down

t heir manufacturing plants by specific order of the Governnent of I|srae
designed to prevent the risk of damage spreading, for example, by fire, if
their factories were hit by a scud missile. Oher claimnts state that
they were tenporarily forced to cease operating because of a simlar
government order prohibiting themfromstoring or stockpiling dangerous and
highly flammable raw materials at their prem ses.

36. Several claimnts state that during the period of the invasion and
occupation of Kuwait many of their enpl oyees were unable to report for work
because of official restrictions inplenmented by the Government of Israel in
the nature of curfew orders and border closures. As a result of these
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measures, enployees could not travel to their places of enploynment, which
caused a general decline in productivity. |In particular, three of these
clai mants who operate in the agribusiness industry state that due to the
resulting shortage of |abour, crops could not be tended and harvested, with
the ulti mate consequence that they were destroyed or substantially damaged.
Two of them specifically claimconpensation for contract-rel ated | osses
based on their inability to sell their crops to cooperatives under then-

exi sting marketing agreenents.

37. O her claimants in this group had contracts to provide transportation
services for school children. These claimants state that their activities
were interrupted during the period 18 January to 26 February 1991

foll owi ng a governnment order closing schools out of concern for the
security of the children.

(d) Eaypt

38. Included in this instalnment is one claimby an Egyptian entity
seeki ng conpensation for the failure of a French client, a travel agent, to
pay a debt for services perforned prior to the invasion and occupation of
Kuwai t, on the ground that the French client went into bankruptcy due to
the invasi on and occupati on of Kuwait.

(e) Jordan

39. A Jordani an cl ai mant seeks conpensation for | osses under contracts
with entities in Irag, Kuwait, Egypt and Saudi Arabia to provide
transportation for passengers between Jordan and each of these countries.

40. Concerning contracts to transport passengers to and fromlraq and
Saudi Arabia, the claimnt states that as a result of Iraq s unl awful

i nvasi on and occupation of Kuwait, it could no |onger performthese
servi ces because its buses were prohibited fromentering both Irag and
Saudi Arabi a.

41. Concerning Egypt, the claimant alleges that the main source of
passengers for this route was Egyptian workers travelling between Iraq and
Egypt via Jordan. The clainmant asserts that a contract with an Egyptian
transport conpany lost its value as three mllion Egyptian workers were
expelled fromlraq follow ng the invasion of Kuwait.
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42. The claimant simlarly clainms under a contract to provide bus

servi ces between Jordan and Kuwait. Wile stating that the contract, which
was signed in 1988, had not conme into operation as of 2 August 1990, the
clai mant asserts that it was due to cone into operation shortly after 2
August 1990, and that it would have been profitable. The clainmant states

t hat expul sion from Kuwait of sone 300,000 Pal estinians, follow ng the
occupation of Kuwait by Iragq, elimnated a | arge portion of potentia
passengers for this bus route and that, accordingly, the value of the
contract was largely dimnished.

(f) United Arab Emirates

43. One cl aimant, incorporated and carrying on business in the United
Arab Emrates, was the sole handling agent at the Dubai Internationa
Airport where it provided airport handling and ground engi neering services.
The cl ai mant was al so the general sales agent for many airlines in Duba
and other Emrates, an activity for which it earned a comm ssion on sal es.

44, The cl ai mant seeks conpensation for services provided to mlitary air
forces involved in the conflict, such as the delivery of equipnent and the
provi si on of manpower, during the period August 1990 to February 1991. The
cl ai mant al so seeks conpensation for the cost of various services it
provided to the United States Air Force w thout receiving any paynent.
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1. PROCEDURAL HI STORY

45, Pursuant to article 16 of the Rules, the Executive Secretary of the
Conmmi ssion reported the significant factual and | egal issues raised by the
clains in reports Nos. 20 and 21, dated 16 July 1997 and 8 Cctober 1997
respectively. Pursuant to paragraph 3 of article 16, a nunber of
Governnments subnmitted their information and views on the Executive
Secretary’s reports. These responses were transmitted to the Pane
pursuant to article 32, paragraph 1.

46. As required by Article 14 of the Rules, in order to assist the Pane
in the verification process, the secretariat made a prelim nary assessnent
of the clains received in order to determ ne whether or not they met the
formal requirenents established by the Governing Council in Article 14.
Deficiencies identified were communi cated to the claimnts in order to give
them the opportunity to renmedy those deficiencies. 3/

47. I n Decenber 1997, the services of expert consultants in |oss

adj usting and accounting were retained to assist the Panel and the
secretariat in the review and analysis of the clainms. The secretariat,
together with the expert consultants, undertook a prelimnary review of al
178 claims in order to identify what additional information or
docunentation, if any, could potentially assist the Panel in properly
verifying and valuing the clainms. Pursuant to article 34 of the Rules,
notifications were dispatched to each of the claimants in this instal nent
(“article 34 notifications”), in which the claimnts were asked to respond
to a series of standard and specific questions and to provide additiona
docunent ati on.

48. The information provided by the claimants in response to the article
34 notifications was used in the verification of the clains, in the

val uation of the | osses sustained by the claimants and in the determnmi nation
of the appropriate anount of conpensation, if any, to be awarded to a given
cl ai mant .

49. The services of statisticians were also used to assist the
secretariat and the Panel in the verification of certain clainms in the
instal ment. The precise use made of statistical tools in the verification
process is described in nore detail in chapter V.

50. After the Panel had made the necessary determ nations as to which
clains fell within the jurisdiction of the Conm ssion and which did not,
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menbers of the secretariat, together with expert consultants, undertook a
m ssion to clarify responses to the article 34 notifications and to obtain
additional information necessary for the verification and valuation of sone
of the claims within the jurisdiction of the Conm ssion
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1. LEGAL | SSUES

51. In this chapter, the Panel considers issues that arise fromtwo
characteristics preval ent anong the clainms under review. First, nost of
the clains involve |losses that occurred outside Kuwait or Irag. Most of
the clai mants operated busi nesses that were physically | ocated in other
countries in the Mddle East; others, although |ocated in countries outside
the M ddl e East, conducted operations within the region. Secondly, with a
few exceptions, the claimants’ business prenmi ses did not suffer any

physi cal damage, nor did their business operations cease. Rather, the
claimants maintain that, as a result of Iraq s invasion and occupation of
Kuwai t, they suffered a decline in their ongoing busi ness operations and,
consequently, sustained a | oss of profits.

52. Inits first report, the Panel had sonme opportunity to address the
issue arising fromthe first characteristic above, in considering the

i mpact of the “direct |oss” requirenment for a claimnt operating
construction projects in Saudi Arabia. Some aspects of the Panel’s

deci sion on that occasion are applicable to the clains under review.
However, the clains presented in this instalnment raise the issue of the
conpensability of |losses incurred outside Kuwait or Iraqg on a much broader
scal e. Accordingly, the Panel nust el aborate on this issue in order to
determ ne whether the clains fall within the jurisdiction of the

Conmi ssion. Thereafter the Panel turns to the second issue, the
conpensability of |osses for “decline in business”.

A. Jurisdiction over |osses outside Kuwait or Irag and the requirenent of

di rect ness

53. The Conmission’s jurisdiction over |osses outside Kuwait or Iraq
rai ses three related questions: first, whether there is a genera
restriction on the Comm ssion’s jurisdiction based on the |ocation of the
| oss; secondly, what restrictions, if any, flow fromthe requirenent that
the |l oss be a direct consequence of Iraq s invasion and occupation of
Kuwai t; and, thirdly, the inmpact of intervening acts or events upon the
conpensability of the clains in question

1. Absence of a general jurisdictional restriction based on the | ocation
of the |oss

54, Security Council resolution 687 (1991) refers to “any direct |oss or
damage” resulting fromlraq s invasion and occupation of Kuwait, but does
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not specify where such | oss or damage should have occurred. Sinmilarly, the
deci sions of the Governing Council do not limt per se the Comm ssion’s
jurisdiction in terns of the place where the | oss or danmage was suffered
or, for that matter, where the event causing the |oss took place. 4/
Accordingly, the Panel finds that the place where the | oss or damage was
suffered by the claimant is not in itself determnative of the Conm ssion’s
conpetence. Neverthel ess, as discussed bel ow, sone restrictions flow from
the requirement that the |l oss be a direct consequence of the invasion and
occupation of Kuwait.

2. The relationship of the location of the loss to the requirenent of

di rect ness

55. Security Council resolution 687 (1991) requires that the causal |ink
between the invasion and the | oss be “direct.” The Panel finds, as it did
with respect to the *arising prior to clause, that the object and purpose
of the Security Council’s insertion of the phrase “direct loss” in
resolution 687 (1991) was to limt the jurisdiction of the Conm ssion. 5/
This limtation is understandable in view of the magnitude of liability
that would result from providing conpensation for any detrinment wherever
felt, by any person, which sonehow can be related to the invasion and
occupation of Kuwait.

56. VWhile the text of the resolution provides no specific guidance as to
what constitutes a “direct | oss”, the Governing Council has done so in
several of its decisions, in particular, decisions 7 and 15. Paragraph 21
of decision 7 provides the semnal rule on the directness requirenent for
category “E” claims. That provision reads:

“21. These payments are available with respect to any direct |oss,
damage, or injury to corporations and other entities as a result of
Irag’s unlawful invasion and occupation of Kuwait. This will include
any loss suffered as a result of:

“(a) Mlitary operations or threat of mlitary action by
either side during the period 2 August 1990 to 2 March 1991

“(b) Departure of persons fromor their inability to | eave
Irag or Kuwait (or a decision not to return) during that period;
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“(c) Actions by officials, enployees or agents of the
Government of Iraq or its controlled entities during that period in
connection with the invasion or occupation

“(d) The breakdown of civil order in Kuwait or Iraq during
that period; or

“(e) Hostage-taking or other illegal detention.”

57. For losses in Kuwait or Iraq to neet the requirenent of directness,
it very often will suffice for a claimant to show that the |oss resulted
fromone of the five acts or circunstances |isted in paragraph 21. 1In the
case of |osses suffered outside Iraq or Kuwait, however, the possible
causal link with a specified act or circunstance in paragraph 21 may be
quite extended. A threshold issue for several clains in this instal nent
is, therefore, whether paragraph 21 should be read to nmean that “any | oss”
suffered, as a result of one of the five acts or circunstances, is direct
no matter how many intermedi ate |inks nmay exist between the act or
circunstance in paragraph 21 and the | oss.

58. The Panel, noting that Security Council resolution 687 (1991)
requires that all |osses be direct, concludes that paragraph 21 could not
and did not relax this requirenent. Indeed, the first sentence of
paragraph 21 reiterates this basic requirenent of resolution 687 (1991).
Thi s chapeau enphasi zes the fundamental |imtation in resolution 687 (1991)
wi thin which the remai nder of the paragraph nust operate. Accordingly, the
Panel finds that the phrase “any |oss suffered as a result of” in the
second sentence does not nean that any | oss, however renote, connected to
the specific circunstances described is to be regarded as a direct |oss.

Rat her, the second sentence of paragraph 21 of decision 7 sinply
constitutes a finding by the Governing Council that the five circunstances
described are themsel ves to be regarded as a “direct” consequence of the

i nvasi on and occupation, thereby establishing that a claimant whose loss is
directly caused by one of the constituent acts does not need to establish
the further link to the invasion and occupation

59. When exam ning the directness requirement, the Panel first considers
the applicability to the clainms under review of any of the five enunerated
acts or events described in paragraph 21. Wth particular reference to the
decline in business clainms in this instalnent, the facts supporting the
clainms can only relate to subparagraph (a) of paragraph 21 of decision 7
referring to “mlitary operations or threat of mlitary action by either
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side during the period 2 August 1990 to 2 March 1991”. As the Panel has
previ ously concluded, 6/ where the |oss cannot be related to one of the
acts or circunstances identified in paragraph 21 of decision 7, a specia
showing is required to denonstrate that the | oss sustained was a direct
consequence of lraq s unlawful invasion and occupation of Kuwait. 7/ The
Panel therefore first considers which geographical areas involved in the
claims under review were affected by the circunstances or events, set out
i n paragraph 21(a). The Panel then considers whether a special show ng
exi sts for the remaining clainmns.

(a) The scope of “nmilitary operations or threat of mlitary action” and

the location of the |oss

60. Both this Panel and the “F1” Panel have already considered the
meaning to be given to the phrase “mlitary operations or threat of
mlitary action by either side” with respect to | osses occurring outside
Irag or Kuwait. 8/ The “F1” Panel has decided, in the context of a
government’s claimfor evacuation costs of its citizens (primarily

di pl omats) fromcountries other than Iraq and Kuwait, that a direct |ink
can be shown where “actual mlitary operations” or “an actual - as opposed
to speculative - threat of mlitary action” existed against a country from
whi ch persons were evacuated. The “F1” Panel further stated, agreeing with
the “C Panel, that a claimbased upon an incident occurring outside Iraq
or Kuwait needs to be nore fully substantiated in order to establish the
necessary causal link between the invasion and occupation of Kuwait and the
al l eged | oss. 9/

61. In considering the issue, the “F1” Panel took account of, inter alia,
the range and use of Iraqi scud missiles during the period of Iraq’'s

i nvasion, and the location of any mlitary actions conducted by either Iraq
or the Allied Coalition forces in countries other than Iraq and Kuwait.
Based on its investigation, the “F1” Panel found that “mlitary operations
or the threat of mlitary action” were directed by Iraqg agai nst Saud
Arabia and Israel, in addition to Kuwait and Iraq. For those reasons, the
Panel decided that “the costs incurred by Governments in evacuating
citizens from Saudi Arabia and |Israel should be conpensated on the sane
basis as those costs incurred by Governnents in evacuating persons from
Irag or Kuwait”; in contrast, it did not award conpensation for costs of
evacuating citizens fromother countries in the Mddle East, including
Turkey, Iran, and Syria. 10/
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62. Simlarly, this Panel drew a distinction in its first report between
clainms for | osses suffered in Kuwait and Irag and el sewhere, noting that
the further fromthe |l ocation of the actual invasion and occupation, the
greater the evidence required fromthe claimant. 11/ As regards “nmilitary
operations”, the Panel observed that mlitary operations outside of Kuwait
and lraq did not bring about the systematic and thorough damage inflicted
by mlitary operations in Kuwait or Irag. It therefore concluded that in
order to establish the requisite causal link to Iraq s invasion and
occupation, claimnts asserting | osses arising out of “mlitary operations”
in a country other than Kuwait or Irag “nust make a specific show ng that
the | oss or damage for which conpensation is clainmed resulted froma
specific mlitary event or events.” 12/

63. Al t hough the previous decisions of the Comm ssion sunmarized in the
precedi ng paragraphs focus primarily on the mlitary operations of Iraq,
the Panel notes that paragraph 21 of decision 7 refers to “mlitary
operations ... by either side.” 1In the present instalnent, Cypriot
claimants point to the Allied Coalition’s use of airbases on Cyprus as a
factor in the decline of tourismto Cyprus. The Netherlands claimrelating
to Turkey, described in paragraph 19, presents a simlar |line of argunent.
These cl ai ms necessitate the Panel’s consideration of the neaning of
“mlitary operations” in general and the scope of the mlitary operations
of the Allied Coalition forces in particular

64. Mlitary operations in the context of paragraph 21 refers to actua
and specific mlitary activities by lraq in its invasion and occupation of
Kuwait, or by the Allied Coalition inits efforts to renove Iraq s presence
from Kuwai t. The geographic scope of military operations corresponds to
the zone of conbat as circunscribed by the actions of either side. Such
scope, for exanple, does not include renpote |ocations utilized as staging
areas for supplies and personnel or the airspace traversed when
transporting such supplies and personnel

65. The military operations of the Allied Coalition forces were directed
at lraqgi forces in Iraq and Kuwait. The geographic scope of such
operations thus includes Iraq, Kuwait and such i medi ately adj acent |and
territory, waters and airspace as were a necessary part of the conduct of
such operations. Thus, the Panel found in its first report that the
mlitary operations of both Irag and the Allied Coalition included for a
time substantial portions of Saudi Arabia. |In contrast, although aircraft
operations were staged from airbases in southeastern Cyprus and southern
Turkey, the Panel finds that neither staging area placed Cyprus or Turkey
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within the zone of mlitary operations as that phrase is used in paragraph
21. In any event, it nust be established that such “mlitary operations”
were the direct cause of the Il oss clained.

66. In the context of the present clainms, the Panel finds that the
repeated | aunching of scud missiles by Iraq upon Israel beginning on 18
January 1991, and the assistance of Allied Coalition forces ainmed at
elimnating or defendi ng agai nst such attacks, constituted “mlitary
operations” within the nmeani ng of paragraph 21 of decision 7. |In contrast,
mlitary operations by either side were not conducted in the territories of
Morocco, Tunisia, Egypt, Turkey and Cyprus.

67. As regards the threat of military action (as distinct from actua
mlitary operations), this Panel in its first report made several findings
which are relevant to clainms by corporations for |oss or damge alleged to
have occurred outside of Iraq or Kuwait. In particular, where a clai mant
seeks conpensation for |loss or damage resulting froma “threat of mlitary
action”, 13/ a specific showi ng nust be made that the |oss or damage for
whi ch conpensation is sought directly resulted froma “credi bl e and serious
threat that was intimately connected to Iraq s invasion and occupati on” and
was within the actual mlitary capability of the entity issuing the threat,
as judged in the light of the “actual theatre of mlitary operations”
during the period invol ved. 14/

68. It follows fromthe preceding that two cumul ative criteria nust be
met to find a threat of mlitary action by Iraq outside lraq or Kuwait for
the purpose of establishing the Commission’s jurisdiction over a claim
based on that threat. One is that a specific threat by Irag nust have been
directed at that |ocation; the other, that the target of the threat, if

any, must have been within the range of Iraq’'s mlitary reach. Wile
application of these criteria to the clains under reviewis fully discussed
in chapter IV, sections C and E, they operate in the foll owi ng nmanner:

(a) In relation to Morocco and Tunisia, neither of these countries
was the subject of a threat by Iraq and, in any event, they were well out
of the range of Iragq’s mlitary reach

(b) In relation to Egypt, Turkey and Cyprus, none of these
countries was the subject of a specific threat by Iraq. Apart from Cyprus,
nmost of the territory of these countries was outside the range of Iraq' s
capability; and
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(c) In contrast, Israel was the subject of a serious and credible
threat of mlitary action followed by actual mlitary attacks, and the
threat and eventual attacks were intimately connected to Iraqg’ s invasion
and occupation of Kuwait. This Panel consequently finds, as the “F1” Pane
did before, that an actual and credible threat was directed by Iraq at
Israel. As further explained in paragraph 102, such a threat to Israe
exi sted as of 15 January 1991, in advance of the actual mlitary
attacks. 15/

(b) Absence of other basis for directness

69. As regards those countries which were not the subject of mlitary
operations or threat of nmilitary action, the Panel now consi ders whet her
the directness requirenent is net for the clains under review i ndependently
of the circunmstances or events enunerated in paragraph 21 of decision 7.
The Panel notes that the clainms for decline in business outside Israel rest
on the assertion that a general sense of danger led to a | oss of tourism
activity. Indeed, the Panel takes notice of the fact that such concern was
felt in many parts of the world as a consequence of Iraqg' s invasion and
occupation of Kuwait, and that the perception of danger was generally
greater in regard to the countries of the Near and M ddl e East. However,
this sense of danger did not involve a differentiated assessnment of the
various sources of risk. Often it resulted fromconcern with |ocal unrest,
per haps sympathetic to, but nonethel ess independent of, lraq. Thus, for
exanple, a United Kingdomtravel advisory issued on 14 January 1991
concerning travel to Morocco and Tunisia only cautioned that travellers
shoul d take precautions against the possibility of civil disturbances. The
Panel acknowl edges that, given today’'s ease of transportation, open borders
and array of weaponry, many parts of the world plausibly felt threatened
during the period of lraq s invasion and occupation of Kuwait. But it is
the wide, indeed gl obal, range over which such non-specific and wi dely

di ffused perceptions of threat are felt that nakes them al one an i nadequate
basis for meeting the directness requirenent for conpensation under the
Conmi ssion’s jurisdiction. The Panel concludes that a general apprehension
felt by visiting and potential tourists, even if supported in sone

i nstances by general government travel advisories, or understandable in the
ci rcunmst ances, does not establish directness independently of the

ci rcunstances or events enunerated in paragraph 21 of decision 7. The
Panel therefore finds, for the clainms in this instalment, no basis for

di rect ness outside of those circunmstances described in paragraphs 60 to 68,
as regards | osses suffered outside Kuwait or Iragqg.
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3. The inpact of intervening acts

70. Because the Panel in the present instalnment is dealing with |osses
suffered outside Iraq and Kuwait, the possibility that a | oss was caused by
factors other than Iraq s invasion and occupation of Kuwait deserves
special consideration. It is recognized in |legal theory that any single
event may be the product of a chain of causation involving many different
events. An intervening act is an act which, as part of the chain of
causation, may be said to have produced the | oss conpl ai ned of and which
occurs after the wongful act in question. Several of the clains under
review rai se the question of whether the presence of the act of a third
person or other force in the chain of causation relieves Iraqg from
liability under Security Council resolution 687 (1991).

71. In particular, the Governnent of Israel, in response to the Iraq
attacks on Israeli territory, took a nunmber of actions restricting norma
activities, such as the inmposition of curfews and orders directed at

chem cal plants, schools, and other establishnents. (See paragraphs 34-
37.) The decisions of the Governing Council do not address this situation
and the Panel nust therefore, in accordance with article 31 of the Rules,
exam ne “other relevant rules of international |aw on the subject. 16/

72. Under generally accepted principles of law, intervening acts of a
third person that are a reasonabl e and foreseeabl e consequence of the
original act do not break the chain of causation, and hence do not relieve
the original wongdoer of liability for |osses which his acts have

caused. 17/ Thus, in the present context, if it can be said that an

i nterveni ng act was a reasonabl e and foreseeabl e response to Iraq’s

unl awf ul invasion and occupation of Kuwait, the resulting |oss, despite
such intervening act, will remain directly attributable to Iraq. These
general principles are applied in chapter |V.

B. Conpensability of |osses for decline in business

73. The second i ssue before the Panel is whether a general reduction in
t he revenue of an ongoi ng busi ness, which suffered a decline in operations
but no physical destruction or tenporary closure, constitutes a |oss
eligible for conpensation. Finding that it is, the Panel next considers
the principles regarding the period of time over which conpensation nmay be
awarded. Lastly, the Panel identifies the basic valuation principles
applicable to this type of |oss.
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1. Conpensability in principle

74. Wi | e Governing Council decision 9 provides guidance with respect to
the conpensability of business |osses covered by Security Counci

resolution 687 (1991), it does not specifically address |osses for decline
in business. Decision 9 refers to three types of business |osses which are
eligible for compensation: (a) contract |osses or past business practice;
(b) losses relating to tangible assets; and (c) | osses relating to inconme
produci ng properties. More specifically, these provisions relate to | osses
(including | ost profits) resulting fromcancelled or frustrated contracts,
damage to tangi bl e property and damage to busi ness concerns that were
destroyed or had to tenporarily close down and had to be rebuilt. In
contrast, the clains under review largely involve businesses that continued
to operate throughout the rel evant period, but which suffered a decline in
revenue.

75. However, decision 9 does not purport to identify all types of |osses
that may be conpensabl e under resolution 687 (1991). Rather, paragraph 3
of the decision explicitly recognizes that other types of |osses may be
eligible for conpensation, and further states that the Conm ssioners may
identify principles relevant to such | osses.

76. On this basis, the Panel finds that | osses resulting froma decline
in operations are conpensable. Decision 9, in allow ng conpensation for
the tenporary closure of a business, recognizes that decline in revenue,
the main effect of such closure, is conpensable. Paragraph 16 of decision
9, in defining income-producing properties to include “various kinds of

busi nesses whose value is determ ned not only by the value of their

i ndi vi dual assets but also by the greater value they possess due to their
capacity to generate i ncome”, enphasises that conpensation should reflect
the full econom c value of an affected going concern. |In addition

par agraph 19 of decision 9 fornul ates valuation principles to be applied to
a loss of profits sustained through the destruction of incone-producing
properties, which refer to the projection in the future of past

performance, a nethod that is equally applicable to | osses resulting froma
decline in business. (See paragraph 83.)

77. The precedi ng anal ysis based on decision 9 is confirmed by accepted
principles of international |aw regarding State responsibility. The Draft
Articles on State Responsibility by the International Law Comm ssion, for
exanpl e, provide in relevant part that “compensation covers any
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economi cal |l y assessabl e danage sustained ..., and, where appropriate, |oss
of profits”. 18/
78. The Panel concludes that, in principle, conpensation should be

awarded to a claimant for the profits which, in the ordinary course of
events, it would have been expected to earn and which were lost as a result
of a decline in business directly caused by Iraq s invasion and occupation
of Kuwait.

2. Compensation period

79. Inits first report this Panel interpreted the Governing Council’s
deci sions to mean that conpensation for |ost profits nmay be awarded for the
peri od between the cessation of mlitary operations and the tinme when the
cl ai mant reasonably could have resuned production at pre-invasion

| evel s. 19/ Thus, conpensation was awarded for so |ong as the business was
affected by a destruction of assets or a disruption of activities, which
itself was the direct result of Irag’ s unlawful invasion and occupation of
Kuwai t .

80. Applying this reasoning to the clains under review, the Panel finds
that a decline in business should be conpensable for the period during
which the claimants were unable to carry on business at |evels prevailing
before mlitary operations began. Insofar as Israeli claimnts are
concerned, conpensation nmay be awarded for a decline in business suffered
fromthe time when the threat of mlitary action first materialized, i.e.
15 January 1991, as determ ned under paragraph 102.

81. The Panel al so recognizes that in some instances the full resunption
of busi ness operations was not likely to have taken place inmediately upon
the cessation of nmilitary operations, i.e., 2 March 1991. Consequently,
the Panel determ nes that conmpensation should, in those instances, be
allowed for a further period of time. The specific criteria for the
determi nation of this “secondary period” of conmpensation are discussed in
greater detail in chapter V, “Valuation of conpensable clains.”

3. Valuation principles

82. As stated above in paragraphs 74 to 76, decision 9 fornul ates

val uation principles for earnings or profits which could reasonably have
been expected. The Panel finds that the principles thus outlined for the
val uation of future profits of a business which was destroyed or
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tenporarily closed are applicable, nutatis nutandis, to the valuation of
| osses due to a decline in business activity.

83. Par agraph 19 of decision 9 provides in relevant part:

“In principle, the econom c value of a business may include |oss of
future earnings and profits where they can be ascertained with
reasonabl e certainty .... The method of a valuation should therefore
be one that focuses on past performance rather than on forecasts and
projections into the future. Conpensation should be provided if the
| o0ss can be ascertained with reasonable certainty based on prior
earnings or profits.”

84. Two val uation principles thus enmerge fromdecision 9: that the

val uation of the loss of future earnings and profits be based on past
performance rather than on forecasts, and that conpensation should only be
provided if the | oss can be ascertained with reasonable certainty. The
detail ed application of these principles is discussed in chapter V,

“Val uati on of conpensable clains”.
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V. COWPENSABI LITY OF THE CLAI M5 PRESENTED

85. The Panel in this chapter exam nes the conpensability of the clains
before it in the light of the relevant Governing Council decisions and the
concl usi ons reached above. As already noted, the location of the |oss has
particul ar significance for this issue; therefore, it is fromthat same
perspective that the clainms are exam ned.

A Clains relating to Kuwait or Kuwaiti parties

1. Contracts with Kuwaiti_ parties

86. Several claimnts seek conmpensation for the non-paynent of anmounts
owed to them by Kuwaiti parties, as described in paragraphs 23 and 25.

87. Two ot her claimnts seek conpensation for |osses allegedly sustained
as a result of an inability to performspecific contracts with Kuwait
parties for media sales and transportation services, as described in

par agr aphs 26 and 42, respectively.

88. Wth regard to |l osses relating to breaches of contract, frustration
of contract, or inmpossibility of performance of a contract to which Iragq
was not a party, paragraph 10 of decision 9 provides in relevant part that

Iraq is responsible for the |osses that have resulted fromthe
i nvasi on and occupation of Kuwait”.

89. As regards the clai mants seeki ng conpensati on for non-paynent of
anmounts owed by Kuwaiti parties, several conclusions drawn by the Panel in
its first report apply. Unlike the situation of contracts with Iraq,
decision 9 requires claimants to provide specific proof that the other
party’s failure to performwas the direct result of Iraq s invasion and
occupation of Kuwait. The failure should not, for exanple, stemfroma
debtor’s econom c decision to use avail able resources to ends other than
the discharge of its contractual obligation, for such an independent

deci sion woul d be the direct cause of the non-paynent and the resulting

| oss woul d therefore not be conpensable. Adequate proof that a contracting
party’s inability to performresulted fromlraq s invasion and occupation
of Kuwait would include a showi ng that performance was no | onger possible,
for exanpl e because the contracting party, in the case of an individual

was killed or physically inpaired, or in the case of a business, ceased to
exi st or was rendered bankrupt or insolvent, as a result of lraqg s invasion
and occupation of Kuwait. 20/
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90. Appl ying those principles to the clainms for the non-paynent of
accounts by a Kuwaiti party, the Panel finds that the claimnts have al
failed to establish that the non-paynments were a direct result of Iraq’' s
i nvasi on and occupation of Kuwait.

91. As regards the claimfor nedia sales | osses, the Panel finds the
portion of the claimbased on specific contracts is not adequately
substantiated. Concerning the remaining portion, which is for expected
revenue fromfuture sale of services, the claimant failed to submt
financi al docunentation or other evidence sufficient to establish nore than
an expectation of possible future business. Accordingly, the Panel finds
that no conpensation may be awarded in respect of the claim

92. As regards the claimfor transportation services between Jordan and
Kuwai t, the Panel finds that the claimant has failed to provide

sati sfactory evidence that the conditions precedent, which would have
caused its contract with the Kuwaiti entity to cone into force, have been
fulfilled and has failed to substantiate the amount of its loss, if any.

2. Tangible assets in Kuwait

93. Appl yi ng paragraphs 12 and 13 of decision 9, the Panel found in its
first report that insofar as the clainmnt can prove that it departed from
Kuwai t during the relevant period and consequently | ost assets present in
Kuwait as of August 1990, the claimnt will have established the requisite
causal |ink between the |oss of those assets and Iraq s invasion and
occupation of Kuwait. 21/

94. The Panel finds that the claimnt fromthe United Kingdomreferred to
i n paragraph 27 has established that the assets for which it seeks
conpensati on were present in Kuwait during the relevant period, that the
damage to the assets was a direct result of the invasion and occupation of
Kuwai t, and that the claimis conpensabl e.

B. Contracts with Iragi parties

95. Three clai mants described in paragraphs 28, 29, and 40, seek
conpensation for |osses in respect of contracts with Iraq. 22/ They invoke
par agraph 9 of decision 9 on the grounds that continuation of the contracts
became i mpossi ble after 2 August 1990 due to Iraq s unlawful invasion and
occupation of Kuwait.
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96. Wth regard to contract |osses as a result of frustration of contract
or inpossibility of performance, decision 9 provides:
“9. Where Iraq did not breach a contract to which it was a party,

but continuation of the contract becane inpossible for the other
party as a result of Iraqg s invasion and occupation of Kuwait, Iraq
is liable for any direct | oss the other party suffered as a result,
including lost profits. [In such a situation Irag should not be
allowed to invoke force najeure or simlar contract provisions, or
general principles of contract excuse, to avoid its liability.”

97. The Panel finds that in cases where a contract with Irag was ongoi ng
as of 2 August 1990 and the contract becane inpossible to performas a
direct result of lraq s invasion and occupation of Kuwait, the claimant is
entitled to profits it could reasonably have earned on the contract had it
been able to conplete performance. In evaluating clainms for such | ost
profits, the Panel requires specific and persuasive evidence of ongoing and
expected future profitability.

98. Concerning the claimfor the inpossibility to performcontracts with
the Iragi State Organisation for Tourism described in paragraph 28, the
Panel finds that the claimant has net its burden of demponstrating that it
becanme i npossible for the claimant to continue performance of its
contractual obligations as a result of the invasion, and the claimant is
entitled to lost profits that it could have earned on the contracts. As of
2 March 1991, however, performance of the contracts becane inpossible
because of the UN trade enmbargo, and under paragraph 6 of decision 9, the
associ ated | osses, in principle, are not conpensable. However, paragraph 6
goes on to state that conpensation may be provided to the extent that
Iraq’s invasion and occupation of Kuwait constituted a cause of |oss which
is separate fromthe trade enbargo. The Panel finds that lIraq s invasion
and occupation of Kuwait was a separate and distinct cause of the |oss for
the recovery period (as explained in paragraph 140, infra) and that
consequently the loss is conpensable until 30 June 1991

99. The cl ai m described in paragraph 29 is based on the inpossibility of
the claimant’s clients utilizing booked tickets on Iraqi Airways during the
period 2 August 1990 to 2 March 1991. The Panel finds that,
notwi t hst andi ng any possible effects of the trade enbargo, it would have
been unreasonable, in view of the circunstances prevailing in Iraq at the
time, to expect the holder of a ticket to stop over in Baghdad as was
required by the terns of the ticket. Consequently, the Panel finds that
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the claimant’s | oss, even though it may al so have been attri butable to the
effect of the trade enbargo, was a direct result of Iraq s invasion and
occupation of Kuwait.

100. In relation to the contracts between a Jordani an bus conpany and
Iraq, described in paragraph 40, the Panel finds that the claimant has
established the inmpossibility of performng its obligations to transport
passengers between Jordan and Iraqg during the period of 2 August 1990 to 2
March 1991. However, after 2 March 1991, the Panel finds that the
claimant’ s continued inability to performits obligations under the
contract was due to the effect of the trade enbargo and consequently, under
decision 9, losses for the period after 2 March 1991 are not conpensabl e.

C. dainms involving |Israe

101. The clains filed by Israeli corporations are nearly all for |osses
resulting from business disruption associated with the invasion and
occupation of Kuwait. 23/ The Panel in chapter 1l found that mlitary
operations and threats of mlitary actions were directed at Israel; it
remains to determ ne the exact dates during which those events took place.
The Panel then sets out its other findings and conclusions concerning the
conpensability of the alleged | osses in Israel

1. The periods of threat of mlitary action and mlitary operations

102. After its invasion of Kuwait on 2 August 1990, Iraq made severa
specific threats to attack Israel. These threats against Israel were
specifically linked by Irag to the Allied Coalition forces undertaking
action to force the withdrawal from Kuwait by the occupying Iraq

forces. 24/ Since the deadline set by Security Council resolution 678
(1990) for such withdrawal was 15 January 1991, the Panel determ nes that
as of 15 January 1991, when such deadline expired, and until the cease-fire
resol ution cane into effect, there existed a credi ble and serious threat of
mlitary action directed at Israel that was intimately connected to Iraq’s
i nvasi on and occupation of Kuwait. Consequently, the Panel determ nes that
| osses suffered in Israel from 15 January to 2 March 1991, which were the
direct result of this threat, are conpensable.

103. From 18 January 1991 until the cease-fire resolution canme into
effect, Israel was subjected to 40 scud m ssile attacks |aunched

i ndi scrimnately throughout the country. This, the Panel finds,
constituted actual “mlitary operations” as defined in paragraph 21 of
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decision 7. Consequently, any losses suffered in Israel from 18 January
1991 to 2 March 1991 as a direct result of these mlitary operations are
conmpensabl e.

104. As explained in paragraph 140, the conpensation period may extend
beyond that of military threat or operations to the extent that the

cl ai mant’ s business could not resune operating at its normal |eve

i mredi ately upon the date when the cease-fire resolution cane into effect.

2. Oher findings and concl usions

105. A further issue to be considered is whether the actions of the
Government of Israel in inposing curfews, prohibiting the stockpiling of
certain dangerous substances, closing down certain factories, and cl osing
schools could be said to constitute intervening events that sever the
causal connection to Iraqg’ s invasion and occupation of Kuwait. Applying
the principles of reasonabl eness and foreseeability set forth in paragraph
72, the Panel finds that those actions taken by the Governnent of I|srae
were inplemented as part of a governnent’s duty to protect its citizens, in
particul ar against indiscrimnate and |ife-threatening attacks on the
civilian population. Being therefore reasonable and foreseeable in the

ci rcunmst ances, those measures do not sever the connection between the

i nvasi on and occupation of Kuwait and the | osses.

106. Simlarly, inrelation to clains for decline in tourismrelated

busi nesses, the Panel finds that the decisions of tourists not to travel to
Israel during the period of mlitary operations or threat of mlitary
action were foreseeable reactions and that they, as such, do not break the
chai n of causation.

D. dains involving the United Arab Em rates

107. As described in paragraph 44, one claimant fromthe United Arab

Em rates seeks conpensation for services provided to mlitary forces, in
particular, the United States Air Force. Governing Council decision 19
states that “the costs of the Allied Coalition forces including those of
mlitary operations against Irag, are not eligible for conpensation”.
Therefore, inasnmuch as no nenber of the Allied Coalition forces could

obt ai n conpensation for the cost of such services if it had paid for them
the Panel finds that this claimnt |ikew se cannot obtain conpensation for
t he sane costs.
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E. dains involving other countries

108. The remaining claimants in this instal nent seek conpensation for

| osses suffered in Cyprus, Egypt, Jordan, Tunisia, Mrocco, Turkey, the
Medi t erranean and Bl ack Sea regi on and Europe. As stated in chapter 111 of
this report, these claimnts nust show that the particular country in which
the |l oss was suffered was the subject of a credible and serious threat of
mlitary action by either side, within the nmeaning of paragraph 21 of
decision 7, during the period 2 August 1990 to 2 March 1991, in order for
the clainms to be conpensable. For the reasons set forth in the follow ng
par agr aphs, the Panel finds that none of the clainms alleging | osses
suffered in the preceding countries neets this requirenent.

1. rus

109. The Panel notes that there were British bases on the island of Cyprus
that were utilized during the period of, and in relation to, the invasion
and occupation of Kuwait. However, for the reasons stated in paragraph 64
and 65, such activities do not constitute “mlitary operations” within the
meani ng of paragraph 21 of decision 7.

110. Cyprus was also within reach of Iraq’s mlitary capacity, at least in
terms of the long-range scud missiles believed to be in Irag’ s possession
However, Cyprus was not the subject of any specific threat of mlitary
action by Iraq. Likew se, Cyprus was never the subject of a trave

advi sory warni ng. 25/

111. The Panel finds that decisions by tourists not to travel to Cyprus
and the repatriation of tourists by European travel agents therefore
constituted i ndependent decisions for which Irag is not |iable.

112. Accordingly, the Panel concludes that the clained | osses are not
“l osses suffered as a result of” “mlitary operations or the threat of
mlitary action by either side” within the nmeaning of paragraph 21 of
decision 7 and consequently are not a direct result of Iraq s invasion and
occupation of Kuwait as required by Security Council resolution 687 (1991).

2. Eagypt

113. Egypt was a nenber of the Allied Coalition and contributed troops
that were involved in mlitary operations against Irag. As such, Egypt was
the subject of the general hostility expressed by Irag toward those
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countries that were part of the Allied Coalition forces. However, Iraq
does not appear to have directed specific threats against Egypt, other than
st at ement s agai nst those who participated in or assisted the Allied
Coalition forces in general. Moreover, except for a small portion of its
nort heastern border, Egypt was not within the range of Irag’s mlitary
capacity. Accordingly, the Panel finds that there was no credi ble and
serious threat of mlitary action, as defined above, against Egypt.

114. Accordingly, the Panel concludes that the clained | osses are not

“l osses suffered as a result of” the “threat of mlitary action” within the
meani ng of paragraph 21 of decision 7 and consequently are not a direct
result of lraq s invasion and occupation of Kuwait as required by Security
Council resolution 687 (1991).

3. Jordan

115. One claimant from Jordan seeks conpensation for |osses in respect of
transportation contracts it had entered into with entities in Saudi Arabia
and Egypt. (See paragraphs 40-41.) The Panel finds that the claimant has
not provided sufficient evidence in support of these parts of its claim

4, Tunisia

116. Two claimants fromthe United Kingdom maintain that there was, during
the period of the invasion and occupation, an increased risk that tourists
visiting Tunisia, particularly those comng fromcountries which were part
of the Allied Coalition, would be the subject of terrorist attack. The
claimants assert that sonme sectors of the Tunisian popul ation overtly
supported Irag and its president, as nmanifested in civil denonstrations.

117. The Panel finds that Tunisia was not the subject of any threat by
Irag and that Tunisia was not within the range of Iraq’'s mlitary
capability. The perceived threat of terrorism as nmay have been fostered
by the existence of |ocal denpbnstrations, does not constitute a threat of
mlitary action by Iragq and therefore does not come within the purview of
par agraph 21 of decision 7. 26/ Accordingly, the Panel concludes that the
clainmed | osses are not “losses suffered as a result of” the “threat of
mlitary action” within the neaning of paragraph 21 of decision 7 and
consequently are not a direct result of Iraq s invasion and occupati on of
Kuwait as required by Security Council resolution 687 (1991).
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5. Mbr occo

118. The claimants identified in paragraph 20 |ikew se seek conpensation
for losses suffered as a result of the decline of their tourist business in
Mor occo, asserting the same argunents as with regard to Tuni sia.

119. Morocco was a nenber of the Allied Coalition forces and, inits
capacity as such, contributed troops to the Allied Coalition. After the
commencenent of the Allied mlitary operations on 16 January 1991, sone
governments issued travel advisories warning their citizens to exercise
care if travelling to Morocco, due to civil unrest. 27/ However, Mrocco
was not within Iraq’s actual military capability as neasured by the range
of the missiles in Iragq’ s possession

120. Accordingly, the Panel concludes that the clained | osses are not

“l osses suffered as a result of” the “threat of mlitary action” within the
meani ng of paragraph 21 of decision 7 and consequently are not a direct
result of lIraq s invasion and occupation of Kuwait as required by Security
Council resolution 687 (1991).

6. Turkey

121. One claimant fromthe Netherlands, who organi zes tours to Turkey,
seeks conpensation for loss of profits resulting fromthe decline in that
part of its business.

122. Turkey contributed forces to the Allied Coalition, of which it was a
menber, and anmassed forces along its border with Iraq. Turkey also allowed
the utilization of its airbases for air strikes by the Allied Coalition
forces against Iraq and co-operated in other respects with the effort to
renove Iraqi forces from Kuwait, notably by closing off an oil pipeline
used for transporting oil fromlraq to international markets. As expl ai ned
i n paragraphs 64 and 65, such activities do not constitute “mlitary
operations” within the nmeaning of paragraph 21 of decision 7.

123. As a result of the assistance thus provided by Turkey to the Allied
Coalition, there was specul ation that Turkey woul d be attacked by Iraq.
However, other than the general threats nade against all nenbers of the
Coalition, at no stage during the relevant period did Iraq make a specific
threat of military action against Turkey. Further, apart froma smal
section of its southern border, Turkey was outside the range of Iraq s
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mlitary capability. Accordingly, any threat to Turkey cannot be
considered to be credi ble and serious.

124. Accordingly, the Panel concludes that the clained | osses are not
“l osses suffered as a result of” “mlitary operations or the threat of
mlitary action by either side” within the meaning of paragraph 21 of
decision 7 and consequently are not a direct result of Iraq s invasion and
occupation of Kuwait as required by Security Council resolution 687 (1991).

7. Mediterranean and Bl ack Sea reqion

125. As stated in paragraph 21, one clai mant seeks conpensati on for | osses
associ ated with the cancellation of its entire itinerary of 14 cruises to
the Mediterranean and Bl ack Sea. The ports of call at which the proposed
crui ses woul d dock included Istanbul and Izmr, in Turkey; Odessa and
Yalta, in the Ukraine; Athens, Mykonos, Santorini, Crete and Rhodes, in
Greece; and Casabl anca and Tangier, in Mrocco

126. Wiile there may have been general concern for the safety of shipping
in the Mediterranean Sea during the period of the invasion and occupation
of Kuwait, it could not be said that the region was the subject of a
specific credible threat by Iraq, and this is even |l ess the case with the
Bl ack Sea. Further, the fact that, as stated by the claimnt, the proposed
route of the cruise was close to the Israeli coast is not sufficient to
establish a credible and serious threat of mlitary action within the
meani ng of paragraph 21 of decision 7.

8. Eur ope

127. Europe was outside the mlitary capability of Iraq. Accordingly, the
Panel concludes that the clainmed | osses described in paragraph 22 are not

“l osses suffered as a result of” the “threat of mlitary action” within the
meani ng of paragraph 21 of decision 7 and consequently are not a direct
result of lIraq s invasion and occupation of Kuwait as required by Security
Council resolution 687 (1991).
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V.  VALUATI ON OF THE COVPENSABLE CLAI M5

128. Having determ ned which clains are conpensabl e, the Panel addresses
sonme considerations relevant to the ascertai nment of the appropriate
conpensation, if any, to be awarded for each eligible claim These

consi derations involve the procedures used to verify the clainms and the

met hodol ogy i npl enented to assess the anmount of conmpensation to be awarded.

A. Verification procedures

129. The Panel used a number of means to verify the |osses clainmed and to
determ ne the appropriate anmount of compensation. G ven the conplexity of
the valuation issues, the |arge number of clainms under review and the

vol une of supporting docunentation underlying the clainms, at an early stage
of the proceedi ngs the Panel requested expert advice pursuant to article 36
of the Rules. This advice was provided by | oss adjusting and accounti ng
consultants and, with respect to certain aspects of the tourismclains,

al so by statisticians.

130. Article 35, paragraph 3 of the Rules states that clains by
corporations and other legal entities “must be supported by docunentary and
ot her appropriate evidence sufficient to denonstrate the circunstances and
anmount of the clained loss.” It is the responsibility of the Panel under
article 35, paragraph 1, to determne "the adnmissibility, rel evance,
materiality and wei ght of any docunents and other evidence submtted.”

131. As explained in chapter |1, questions were sent to the claimnts
pursuant to article 34 of the Rules in order to obtain additiona
docunent ati on and i nformati on needed for a proper verification and

eval uation of the clainms, such as audited financial statenents, detailed
management accounts, and nonthly revenue and expenses. The Panel also
requested the secretariat to gather tourismstatistics for the Mddl e East
and data on the range and use of Iraqi scud mssiles during the period of
Irag’s invasion and occupation of Kuwait.

132. Under the Panel’s supervision and gui dance, the | oss adjusters and
accountants reviewed all the docunments and other information submtted by
the claimants and the data derived fromresearch by the secretariat. To
the extent applicable, generally accepted |oss adjusting and accountancy
procedures were used in verifying and valuing the |l osses. In addition, the
consul tants undertook cross-checks of the docunentation subnitted, in order
to test the accuracy of the anopunts cl ai nmed.
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133. The Panel provided specific instructions to the expert consultants
with respect to the time period during which an econom ¢ | oss sustained by
the claimants would in principle be conpensable. Because the type and

| evel of avail able evidence varied significantly, the Panel also instructed
the consultants to use adjustnment factors in evaluating the weight and
sufficiency of the evidence presented in support of the value of the
clains. The precise guidelines are discussed in paragraph 152.

134. Wth respect to tourismclains for which sufficient statistica

i nformati on was avail abl e, the Panel was al so assisted by statisticians who
wor ked i ndependently of the |oss adjusters and accountants. It should be
enphasi zed that statistical analysis was a further verification tool used
to identify clains that warranted cl oser scrutiny by the Panel; the primry
verification and val uati on processes remai ned those applied by the |oss

adj usters and accountants. The statistical tools took the form of four
benchmarks or measures which were derived by applying w dely accepted

nmet hodol ogi es to the claimants’ responses to the article 34 questions, and
also to data obtained fromregional tourismindustry boards. The clains
identified by these statistical measures as falling outside the benchmarks
were subjected to further exam nation in order to ascertain the reasons why
they did so. Were necessary, the |oss adjusters and accountants were
again consulted. 1In all cases, either satisfactory explanations for the
claimhaving fallen outside of the benchmarks were found, or the claimwas
al ready subject to adjustnment for a deficiency in evidence.

135. The Panel carefully reviewed the cal cul ati ons and reconmendati ons of
the expert consultants with regard to each claimand, to the extent it was
satisfied with the results, applied themin assessing the anmounts awarded.
As appropriate, the Panel exercised its discretion in assessing the anount
of compensation that should be awarded. The Panel's use of expert
consultants in this manner is consistent with the previous practice of the
Commi ssion as well as the established practice of other internationa
clains tribunals and conmi ssions. 28/

B. Valuation nethod

136. The Panel hereafter specifies the tine period for which lost profits
are conpensable and articulates the nethod used to calculate the claimnt’s
| oss.
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1. Conpensation period for lost profits

137. The Panel determ ned the time period during which any |loss of profits
sustai ned by cl ai mants woul d be considered in principle conpensable
(“compensation period”). The award of conpensation in an individual case
was subject to the claimant having provided sufficient proof that a | oss
was actually suffered during that period.

138. As previously determned, the Israeli claimnts were subject to a
credi ble and serious threat of mlitary operations as of 15 January 1991
and to mlitary operations as of 18 January 1991, and these circunstances
lasted until 2 March 1991. Accordingly, for purposes of the quantification
of the | osses clained, the Panel determ nes that this six-week period,
between 15 January 1991 and 2 March 1991, is the primary period during

whi ch conpensation will be awarded (i.e., “primary conpensation period”).

139. The full resunption of business activities would not necessarily have
taken place i medi ately upon cessation of mlitary operations; there my
have been a period of time during which those events could have had a
continuing effect on the business of a claimant. Notably, in the case of
hotel s and tour operations, one could reasonably predict that a period of
several weeks or nmonths woul d el apse before normal activities resuned,
since nost tourists book tours and nmake other travel arrangenents well in
advance. Consequently, the Panel must determ ne as appropriate a further
period of time during which a |loss of profits sustained is conpensable
(i.e., a “secondary conpensation period” or a “recovery” period).

140. In order to ascertain the secondary conpensation period for tourism
clainms, the Panel determ ned the average date after the cessation of
mlitary operations at which the claimnts’ business revenue first reached
or exceeded projected revenue. Having found that such period extended
until 30 June 1991, the Panel considers that this span of four nonths after
2 March 1991 is a reasonable period for the tourismrelated claimnts to
resume normal operations, and that any |loss of profits suffered during this
period is conmpensabl e.

141. The secondary conpensati on period was relevant to cases where the

cl ai mant denonstrated a loss in the primary period and had shown that its
tourismrel ated business continued to be affected after 2 March 1991
Conpensation for the secondary period was only reconmended, however, when,
taking the entire period as a whole, a net |oss against projected revenue
was found. |If the secondary period showed no net |oss, then no
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conpensati on was recommended for that period, even though there may have
been isol ated nonths of |osses offset by profits in other nonths.

142. A few non-tourismrelated claimnts also submtted clains for periods
ext endi ng beyond 2 March 1991. For such clains, the conpensation period,

if appropriate, was determ ned by the Panel on a case by case basis. The
guiding principle followed is that | osses are conpensable until the point
where the claimant's busi ness coul d reasonably have been expected to return
to normal |evels.

143. In any event, for all clainms considered by the Panel, the
conpensati on awarded never exceeded the anount of the claimnor was
conpensati on awarded for a period of tinme that extended beyond the period
during which the claimant asserted the business was affected by the
hostilities.

2. Calculation nethods for the various types of |osses

(a) Loss of profits

144. The vast mpjority of the compensable clainms in this instal ment sought
conpensation for lost profits. |In keeping with the principles set forth by
t he Governing Council in decision 9, the Panel required the anount of
profits |l ost during the conpensation period to be ascertainable with
reasonabl e certainty.

145. In order to ensure consistency as well as equality of treatnent
between claimants in simlar situations, clainm were grouped by industry
types (i.e., hotels, travel agents, transport operations, manufacturers,
agri busi nesses and others). |In evaluating a claimant’s |oss, generally
accepted principles of accounting and | oss adjusting were applied. 1In
general, the valuation was perforned in five nmain steps. Agribusiness
cl ai ms, however, required a special nmethod of valuation

(i) General nethod

146. Step one: projection of revenues. Firstly, revenue for the

conpensati on period was projected fromhistorical nonthly data obtai ned
fromthe claimants. G ven the seasonality of the tourismindustry and the
limted I ength of the conpensation period (being, at nost, five and
one-half nonths), nonthly data were consi dered necessary in order to
measure, W th reasonable accuracy, the anpunt of |ost revenue sustai ned by
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the claimants. Actual revenue reported for the conpensation period was
then deducted fromthe projected revenue to arrive at the |ost revenue for
the conpensation period. This process was repeated, where applicable, for
the secondary conpensation peri od.

147. \Were only annual data were avail able or where sufficient nmonthly
data were not available to performa valid projection, annual data for the
| ast unaffected year were used as the basis for the projection of revenue
for the conpensation period. 29/ The “last unaffected year” is the | ast
fiscal year prior to the year when the claimnt asserts it was first
affected by Iraq' s invasion of Kuwait.

148. VWere 18 to 36 nonths of historical nonthly data were avail able, the
Panel considered that the projections calculated on the basis of nonthly
data adequately incorporated an inflation factor. In instances where the
clai mant only had annual records or had insufficient nonthly records to
performa valid projection of revenue for the conpensation periods, and
these records were stated in Israeli shekels, the Panel concluded that the
use of annual data fromearlier years as a basis for the projection of
revenue, W thout taking into account the level of inflation in Israel at
the tine, would create a distortion. To avoid such a result, the Panel
taking into account econom c data, nmade an adjustnment for inflation

149. Step two: factoring of variable costs other than wages. Once the

| ost revenue for the conpensation period was determ ned, the historica
operating costs of the business were analysed to identify the variable
costs saved by the claimant as a consequence of the reduction in, or
absence of, operations. This variable cost was expressed as a percentage
of revenue, which, when applied to the |ost revenue, resulted in a figure
representing the | ost revenue net of the variable costs.

150. Step three: specific analysis of wage costs. Were possible, wage

costs were subject to a specific and nore detailed analysis to account for
the fact that in many businesses, while certain wage costs will be saved as
the level of activity dimnishes, others will be largely unaffected. 1In
the case of hotels, the former would include the wages of seasonal staff
enpl oyed during the high season, while managenent salaries would fall into
the latter category. Were the factoring of wage costs could not be so
refined, however, those costs were deened to be totally variable, and

subj ect to the standard variable cost estimation outlined in paragraph 149.
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151. Step four: calculated ampunt. Lost revenues as determned in step

one were reduced by variable costs and wage costs that were not incurred as
a result of the decline in business, to arrive at the anopunt of | ost
profits for the period. Were the claimnt had argued that the business
was affected beyond 2 March 1991, the above step was repeated to cal cul ate
the loss for the secondary conpensation peri od.

152. Step five: adjustnment for evidentiary deficiencies. Lastly, the

aggregate loss for the primary conpensation period and the secondary
conpensati on period (where relevant) was subject to a further adjustnent
based on the sufficiency of the evidence submtted. The verification of
the clains revealed significant differences in the evidence avail able from
claimant to claimant. After discussions with the expert consultants as to
the level and type of evidence which claimants in the industries in
guestion usually are able to produce, the Panel established guidelines
setting a range of adjustnment factors to be applied to the | oss cal cul ated
by the nethod set out above. These guidelines were based upon ot her

t hi ngs, whether particul ar docunentation, alone or together with other

i nformati on, was consi dered sufficient evidence of the amount of a
particular |oss. The guidelines were then applied when exani ning the

evi dence actually presented in support of a given claimto arrive at the
final recomrended anount.

(ii) Agribusiness clains

153. The precedi ng nmethod was not appropriate for the valuation of the
three agri business clainms for |ost production, described in paragraph 36.
These cl ai mants had engaged an i ndependent clains assessor to assist them
in the preparation of the clains. The assessor reported that physica

i nspections and surveys of the clainmants’ plantations had been undertaken
to determ ne the extent of the loss. This |oss was then reportedly priced
at the market value of the particular crop to arrive at the clained
anounts. The assessor’s reports were revi ewed, underlying docunentation
was requested and received, and the clained | osses were adjusted for
potential overstatenents and for | osses occurring beyond the conpensation
peri od.

(b) Contract and contract-related clainms

154. The eligible clains for contract |osses were valued by conputing what
each claimant coul d have expected to earn under the terns of the contract
had its continuation not been rendered inpossible. Were applicable, the
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cost savings brought about by the interruption were deducted in order to
arrive at the total lost profit. The lost profit was then apporti oned over
the period during which it would have been earned under the contract. Only
anmounts that fell due within the conpensation period were reconmended for
award. For this category of clainms, the conpensation period was determ ned
on a case by case basis. (See paragraph 142.)

C. Currency exchange rate and interest

155. In this section, the Panel determ nes the exchange rate to be applied
to clainms where the | osses are nmeasured in currencies other than United
States dollars, and the date fromwhich interest will accrue. |In keeping
wi th deci sions of previous panels, this Panel selects the date of the |oss
as the appropriate date on which the exchange rate is to be applied for
non-contractual |osses. The date when the |oss occurred depends on the
character of the loss. The clainms for decline in business in this

i nstal ment concern | osses that were suffered over an extended period of
time. Consistent with the findings inits first report, 30/ the Pane

sel ects the mid-point of the period during which the |oss occurred as the
date on which the exchange rate is to be applied to calculate the
recommended anount. Concerning the appropriate rate of exchange to be
used, the Panel applies the average of the nmonthly comrercial rates
avai | abl e during the period of the |oss, as evidenced by the United Nations
Monthly Bulletin of Statistics.

156. Wth respect to the claimfor the |oss of tangible assets, described
i n paragraph 27, the Panel selects 2 August 1990 as the date of the |oss
and applies the prevailing rate of exchange on that date. 31/

157. Wth respect to the date fromwhich interest will accrue for al
conpensabl e cl ainms, in accordance with decision 16 of the Coverning
Council, the Panel selects the date when the |oss occurred. |In keeping
with the applicable date on which the exchange rate is to be applied, the
date when the loss occurred is the md-point of the period during which the
| oss occurred.

D. dains preparation costs

158. In a letter dated 6 May 1998, the Executive Secretary of the
Commi ssi on advi sed the Panel that the Governing Council intends to resolve
the issue of clains preparation costs at a future date. Accordingly, the
Panel takes no action with respect to clains for such costs at this tine.
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of Irag’ s unlawfu

i nvasi on and occupation of Kuwait:

recomrends that the amounts set out
| osses suffered by the claimnts

Submitting UNCC d ai mant Amount cl ai ned Anmount
country claim recommended
nunber Currency Amount Amount (US3).
al (US$) b/

Cyprus 4000108 | Top Hotels Ltd. £C 202, 946 458, 117 0

Cyprus 4000143 | Adanms Beach £C 680, 000 1, 534, 989 0
Hot el / Adanos
I oannou & Sons
Ltd.

Cyprus 4000144 | LMK- Lamanko Ltd. £C 40, 104 90, 528 0

Cyprus 4000147 | Col den Arches £C 318, 700 719, 413 0
Hot el

Cyprus 4000149 | Navarria Hotel £C 340, 300 768, 172 0

Cyprus 4000150 | Bertha Wite £C 156, 119 352, 413 0
Arches Apartnents

Cyprus 4000152 | Marina Hotel (Ayia £C 159, 000 358, 916 0
Napa) Ltd.

Cyprus 4000153 | Ros Estates Ltd. £C 482, 755 1, 089, 740 0

Cyprus 4000154 | Amat hus Navi gation £C 758, 060 1,711, 196 0
Co. Ltd.

Cyprus 4000156 | Panktoris Duty Uss 400, 000 400, 000 0
Free Shops Ltd.

Cyprus 4000166 | Gal axy Tours Ltd. £C 4,732 10, 682 0

Egypt 4002688 | I nternational Uss 700, 982 700, 982 0
Travel Bureau of
Egypt

Egypt 4002690 | Tarot Garranah LE 6, 130, 175 3, 065, 088 0
Tours

Egypt 4002691 | Scar abee Travel Uss 170, 602 170, 602 0
Agency
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al (US$) b/

Egypt 4002692 | Moon River Tours Uss 1,076, 770 1,076, 770 0
Co.

Egypt 4002697 | Egyptian Riviera Uss 140, 300 140, 300 0
Tours

Egypt 4002698 | Uni Travel Uss 149, 634 149, 634 0

Egypt 4002699 | Amarco Tours Uss 866, 000 866, 000 0

Egypt 4002700 | Shams Transport LE 12, 549 6, 275 0
and Tourism

Egypt 4002701 | Seti First Travel LE 5, 000, 000 2,500, 000 0
Co.

Egypt 4002702 | Watani a Tours SAE Uss 89, 559 89, 559 0

Egypt 4002703 | zarmalek N le Us$ 1,104,101 | 1,104,101 0
Crui ses

Egypt 4002704 | Cosnpbs Tours uss 972, 000 972, 000 0

Egypt 4002705 | Titi Tourism & Uss 65, 757 65, 757 0
Transport Co.

Egypt 4002706 | Col den Eagl e Tours Uss 8, 000 8, 000 0

Egypt 4002707 | Aqua Tours Uss 150, 000 150, 000 0

Egypt 4002708 | Ooeroi Nile Uss$ 1, 238, 862 1, 238, 862 0
Crui ses (Shehrayar
& Shehr azad)

Egypt 4002709 | Gsiris Travel Uss 77, 965 77, 965 0
Agency

Egypt 4002711 | Cairo Sheraton Uss 8, 537 8, 537 0
Hotel & Casino

Egypt 4002713 | Nout Tours LE 1, 253, 156 626, 578 0

Egypt 4002714 | Sherry Nile Uss 779, 315 779, 315 0

Crui ses
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Submitting UNCC d ai mant Amount cl ai ned Anmount
country claim reconmended
nunber Currency Amount Anmount (US§).
al (US$) b/

Egypt 4002716 | Nile Co. for Uss 1,924, 842 1,924, 842 0
Hotel s & Tourism
(Casis Hotel)

Egypt 4002719 | Semirams Inter- LE 11, 820, 000 5, 910, 000 0
Conti nental Hotel

Egypt 4002721 | Wndsor Pal ace uss 121, 213 121, 213 0
Hotel (Al exandri a)

Egypt 4002722 | Rose Hotel Uss 44,570 44,570 0

Egypt 4002724 | Nawr ous Tours and LE 75, 532 37,766 0
Transport Co.

Egypt 4002725 | New Group Travel Uss 35, 938 35, 938 0
(NGT)

Egypt 4002726 | Eastmar Travel Uss$ 3, 765, 760 3, 765, 760 0

Egypt 4002727 | Tel estar Travel Uss 587, 720 587, 720 0

Egypt 4002728 | Spring Tours LE 5, 364, 564 2,682, 282 0

Egypt 4002845 | Hotel Concorde LE 431, 521 215, 761 0

Egypt 4002924 | Hotel Akhetaton LE 3,442,591 1,721, 296 0
Louxor (Bella
Donna)

Egypt 4002927 | Fl oating Boat LE 3,179, 025 1, 589, 513 0
“ Mar haba”

Egypt 4002930 | Sharabi Nle LE 1, 268, 427 634,214 0
Crui se Co.

Egypt 4002931 | Fathy Hasan LE 111, 800 55, 900 0
Bal oul / H | wan
Fl oati ng Hot el
(Travel Group Co.)

Egypt 4002932 | Master Cruise LE 698, 016 349, 008 0
Bi ng/ Magi d Nabi |
Iryan

Egypt 4002933 | St. George Hotel Uss 177, 312 177, 312 0

Egypt 4002934 | Msr Nile Cruise Uss 350, 043 350, 043 0
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nunber Currency Amount Amount (US3).
al (US$) b/

Egypt 4002937 | High Life Cruise LE 3,132,518 1, 566, 259 0
Co

Egypt 4002938 | Theba Conpany for Uss$ 64, 653 64, 653 0
Fl oating Hotel s

Egypt 4002939 | Travco Nile Cruise Uss$ 1, 099, 189 1, 099, 189 0
Li nes Co

Egypt 4002940 | Liberty Nile uss 320, 621 320, 621 0
Cruise (Nle
Enpr ess)

Egypt 4002941 | Happy Land Hot el Uss$ 250, 000 250, 000 0

Egypt 4002942 | New Conti nent al LE 740, 000 370, 000 0
Hot el

Egypt 4002943 | Zanram Co. for Uss 1, 892, 137 1, 892, 137 0
Fl oating Hotel s

Egypt 4002944 | Mena Co. for LE 3, 000, 000 1, 500, 000 0
Resorts and Hotels
“Menavil |l e”

Egypt 4002946 | Hotel Mani al LE 2,651, 836 1, 325,918 0
Pal ace

Egypt 4002947 | Tonsi Hotel LE 236, 660 118, 330 0

Egypt 4002954 | Hilton Fayrouz LE 1, 796, 676 898, 338 0
Village

Egypt 4002955 | Egyptian Co. for LE 6, 457, 065 3,228,533 0
Fl oating Hotel s
(Ni I e Romance)

Egypt 4002956 | | ndi ana Hot el LE 172, 191 86, 096 0

Egypt 4002957 | Nile Bride Nile Uss 1, 058, 300 1, 058, 300 0
Crui ses

Egypt 4002958 | Si ndbad Tourism LE 800, 000 400, 000 0
Co

Egypt 4002960 | Al Waha Corp. for LE 390, 000 195, 000 0

Touristic &
Hotel eri es
I nvest ment s
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Submitting UNCC d ai mant Amount cl ai ned Anmount
country claim recommended
nunber Currency Amount Amount (US3).
al (US$) b/

Egypt 4002961 | Inperial Cruises Uss 462, 394 462, 394 0
Co.

Egypt 4002962 | Egyptian Co. for LE 4,252,199 2,126, 100 0
Fl oating Hotel s
(N |l e Beauty)

Egypt 4002963 | EI Salam Vil l age Uss 876, 989 876, 989 0

Egypt 4002965 | Presidential N le Uss 820, 000 820, 000 0
Crui ses

Egypt 4002966 | Tiran Village Uss 203, 721 203, 721 0

Egypt 4002968 | Shal akani Tours Uss 1, 910, 408 1, 910, 408 0

Egypt 4002969 | Hotel Meridien Le Uss 1,379, 395 1,379, 395 0
Caire

Egypt 4002970 | Le Meridien Us$ 487, 950 487, 950 0
Hel i opol i s

Egypt 4002971 | The Legend Nile Uss 1, 052, 000 1, 052, 000 0
Cruising Co. Ltd.

Egypt 4002972 | Presidential Nle Uss 560, 000 560, 000 0
Cruises (Nle
Enper or)

Egypt 4002973 | The Princess Nile Uss$ 385, 000 385, 000 0
Crui si ng Co.

Egypt 4002974 | Cairo Marriott LE 10, 000, 000 5, 000, 000 0
Hot el

Egypt 4002975 | Shedwan Tourism LE 880, 179 440, 090 0
Village

Egypt 4003038 | Pyramds Nile Uss 3, 183, 404 3, 183, 404 0
Cruise & Hotels
Co.

Ger many 4000373 | Acora Hot el DM 14, 274 9,138 0
Apartnents

Ger many 4000484 | Heli os Reisen GtbH DM 2,479, 600 1, 587, 452 0

I ndi a 4000670 | Cberoi Hotels Pvt. Uss 661, 843 661, 843 312,621

Lt d.
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I srael 4000237 | Trans-d obal Uss 186, 750 186, 750 69, 033
Travel Ltd.

I srael 4000238 | Yofi Tours Israel uss 320, 000 320, 000 32,630
Lt d.

I srael 4000239 | Jerusal em Omaryah Uss 1, 486, 157 1, 486, 157 434, 133
Hotel Co. Ltd.

I srael 4000240 | Unitravel Ltd. Uss 180, 000 180, 000 23,911

I srael 4000241 | Isram South uss 924, 190 924, 190 0
Whol esal e Tours &
Travel

I srael 4000242 | Astoria Hotels Ltd Uss 156, 995 156, 995 8, 508

| srael 4000243 | Coral Beach Eil at FF 925, 345 176, 525 153, 859
Lt d.

I srael 4000245 | Pal m Beach Hot el Uss 630, 200 630, 200 44,862
Ltd.

I srael 4000247 | |sropa Nazarene Uss 168, 341 168, 341 0
Tours

I srael 4000249 | Kenes Organi sers Uss 204, 003 204, 003 0
of Congresses &
Tour Operators
Lt d.

I srael 4000250 | Ganei Hanat Hot el NI S 3,574,942 1, 749, 849 170, 475
Lt d.

I srael 4000251 | Dan Hotel s Corp. Uss 1,619, 800 1,619, 800 377,916
(trading as Hotel
Dan Panor ama Tel
Avi v)

I srael 4000252 | Dan Hotel s Corp. uss 2, 149, 800 2, 149, 800 720, 154
Ltd. (trading as
Dan Hotel Tel
Avi v)

I srael 4000253 | Dan Hotel s Corp. Uss$ 437, 800 437, 800 356, 869

Ltd. (trading as
Dan Carnel Hotel)
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Subnitting UNCC d ai mant Anpunt cl ai ned Anpunt
country claim reconmended
nurber Currency Anmount Anmount (USS)
al (US$) b/

I srael 4000254 | Accadi a Ltd. uss$ 475, 200 475, 200 123, 790
(trading as Dan
Accadi a Hotel)

I srael 4000255 | King David Ltd. uss$ 2,370, 700 2,370, 700 102, 698
(trading as King
Davi d Hotel)

| srael 4000256 | Jerusal em Ceasar US$ 696, 781 696, 781 135, 690
Hot el

| srael 4000258 | Moriah Hotels Ltd. US$ 1, 645, 000 1, 645, 000 750, 705

| srael 4000259 | Israel US$ 3, 949, 850 3, 949, 850 2,482,471
Pet r ocheni ca
Enterprises Ltd.

| srael 4000260 | Ceasar Tiberias US$ 1, 942, 959 1, 942, 959 298, 376
Hot el

I srael 4000261 | Dan Hotel s Corp. uss 494, 900 494, 900 110, 579
Ltd. (trading as
Hot el Dan Panorama
Hai f a)

| srael 4000262 | Avia Hotels Ltd. NI S 312, 750 153, 084 16, 621

| srael 4000263 | Nazareth Hotel Uss 318, 162 318, 162 0

I srael 4000264 | Hotel Cosnopolitan uss$ 2,031, 500 2,031,500 | 2,031,500
(1971) Ltd.

I srael 4000265 | Cosnopolitan Hot el Uss 924, 805 924, 805 238, 146
(Rarmada
Conti nental Tel
Avi v)

| srael 4000266 | Qui et Beach Hotel USs$ 1, 321, 155 1, 321, 155 321, 242

| srael 4000313 | Bickel Flowers Us$ 193, 700 193, 700 161, 513
Lt d.

| srael 4000317 | Eshcol ot Yehuda Us$ 14, 615 14, 615 0
Tour 87

| srael 4000318 | Tour Bus Ltd. US$ 180, 431 180, 431 126, 007
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al (US$) b/

I srael 4000319 | Isralift uss$ 550, 000 550, 000 0
(I'ndustries) 1972
Lt d.

| srael 4000320 | Sightseeing Drive Uss$ 90, 000 90, 000 0
Yoursel f Ltd.

I srael 4000324 | Hotel Saint George Uss 1, 243, 600 1, 243, 600 0
I nt ernati onal
Jerusal em

| srael 4000326 | Dafna Hotel Ltd. uss$ 132, 000 132, 000 7,183

| srael 4000329 | Assuta Ltd. NI S 1,171, 000 573, 177 578, 843

| srael 4000330 | Amico Tours Ltd. Uss 98, 800 98, 800 0

I srael 4000331 | Nazareth Transport Uss 906, 460 906, 460 98, 125
& Tourism Co. Ltd.

| srael 4000336 | Q| Refineries US$ 3,312, 410 3,312,410 1, 788, 467

td.

| srael 4000337 | Eshet Touri st Uss 70, 930 70, 930 0
Services Ltd.

I srael 4000339 | Ein Gedi CQuest Uss$ 1, 016, 592 1, 016, 592 420, 384
House Ltd.
Part nershi p

I srael 4000340 | MNSR Hot el US$ 382, 060 382, 060 382, 060
Managenent Ltd.

| srael 4000342 | B Tours Ltd. NI S 2,848,198 1, 394, 125 51, 462

| srael 4000395 | Dannie’s Tours Us$ 121, 050 121, 050 0
Lt d.

| srael 4000397 | Ti berias Hot NI S 4,657, 435 2,279,704 227,412
Springs Co. Ltd.

| srael 4000398 | Tar Hened Ltd. Us$ 28, 740 28, 740 0
Travel Touring Co.

I srael 4000399 | Vitalgo Textile Uss 1, 362, 000 1, 362, 000 154, 725

Wor ks Ltd.
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Subnitting UNCC d ai mant Anpunt cl ai ned Anpunt
country claim reconmended
nurber Currency Anmount Anmount (USS)
al (US$) b/

I srael 4000400 | Readym x Uss 1,692,519 1,692,519 | 1,447,119
I ndustries
(I'srael) Ltd.

| srael 4000401 | El ectrocheni cal US$ 2,777,418 2,777,418 2,032, 385
I ndustries
(Frutarom Ltd.

I srael 4000402 | King Sol onon US$ 2,688, 000 2, 688, 000 670, 257
Pal ace Hotel Eil at
Lt d.

I srael 4000406 | Tel Aviv Hlton US$ 6, 500, 000 6, 500, 000 753, 244
Lt d.

| srael 4000407 | Shenesh Jerusal em US$ 1, 088, 000 1, 088, 000 0
Ltd. Kikar Zion
Hot el

| srael 4000408 | Netanya Hotel Des US$ 330, 802 330, 802 2,971
Si x Jours Ltd.

I srael 4000410 | Sport Hotel uss 1, 087, 000 1, 087, 000 196, 941
Partnership Eilat

I srael 4000411 | Riviera uss$ 625, 000 625, 000 105, 591
Hotel /I srotel
Hot el Managenent
Lt d.

I srael 4000415 | Superjet Tours Uss 126, 628 126, 628 22,185
Lt d.

| srael 4000417 | Masi'Ei Kol Gl NI S 118, 884 58, 191 10, 703
Lt d.

| srael 4000418 | Dali Fashion Two uss$ 330, 304 330, 304 0
Thousand Ltd. (Lev
G nenms)

| srael 4000419 | Tour Nof Ltd. Us$ 275, 000 275, 000 5, 546

| srael 4000420 | Bay Heart Ltd. NI S 4,813,789 2, 356, 235 495, 140

I srael 4000421 | Moriah Dead Sea uss$ 1, 245, 000 1, 245, 000 748, 737
Spa Hotel Ltd.

| srael 4000422 | Jordan River US$ 4,224,976 4,224,976 106, 154
Hotel, Ganei Hadar
Tourism
Enterprises Ltd.
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I srael 4000423 | Medina Tours uss$ 252,900 252,900 40, 452
(I'srael) Ltd.

| srael 4000425 | Lannet Data US$ 1, 843, 000 1, 843, 000 0
Communi cat i ons
Lt d.

I srael 4000426 | Moriah Eil at uss$ 476, 000 476, 000 288, 268
Resort Hotel Ltd.

I srael 4000429 | Gadot Uss 190, 328 190, 328 0
Pet r ocheni cal
I ndustries Ltd.

| srael 4000430 | Lagoona Hotel Ltd. Uss 1, 229, 000 1, 229, 000 171, 567

I srael 4000431 | Vegetabl e G owers Uss 2,286, 701 2,286,701 | 2,265,106
Associ ation Ltd.

I srael 4000436 | Moviley Naharia NI S 140, 000 68, 527 0
Lt d.

| srael 4000438 | Mori ah Teberi as US$ 400, 000 400, 000 76, 651
Hotel Ltd.

| srael 4000439 | Ron Beach Hot el US$ 450, 000 450, 000 72,003
Lt d.

I srael 4000440 | Shul anit Gardens uss 1,867,378 1,867,378 615, 684
Hot el

| srael 4000441 | Ganei Menorah US$ 186, 644 186, 644 1, 953
Hot el

I srael 4000442 | Hotel Eyal and Uss$ 693, 000 693, 000 146, 472
Nurit Co. Ltd.

| srael 4000443 | HL Tours Ltd. uss$ 120, 000 120, 000 48, 421

| srael 4000444 | Eil at Caesar Hotel uss$ 1, 603, 388 1, 603, 388 302, 142
Lt d.

| srael 4000445 Moriah Tel Aviv US$ 1, 541, 000 1, 541, 000 1, 200, 518
Hotel Ltd.
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Subnitting UNCC d ai mant Anpunt cl ai ned Anpunt
country claim reconmended
nunber Currency Anmount Anmount (USS)
al (US$) b/

| srael 4000504 | National Fl ower US$ 7, 830, 985 7, 830, 985 5, 665, 874
G owers
Associ ation -
Agricul tura
Cooperative
Soci ety Ltd.

| srael 4000505 | Tadnor Hot el US$ 64, 079 64, 079 7,676

| srael 4000507 | Arieh Shasha US$ 150, 739 150, 739 65, 200
Transporters Ltd.

| srael 4000508 | Pel tours Travel US$ 1, 600, 000 1, 600, 000 436, 707
and Tourism Ltd.

| srael 4000509 | Jerusal em Herzl Us$ 3, 600, 000 3, 600, 000 195, 803
Hot el Associ ation

| srael 4000510 | Nof G nosar - Hot el Us$ 620, 000 620, 000 45, 251

I srael 4000754 | Sonekh Chai kin Uss$ 975, 000 975, 000 138, 733

| srael 4000755 | Abadi Yosef & NI S 187, 058 91, 560 4,580
Si mha Ltd.

I srael 4001102 | Di zengoff Centre Uss 115, 000 115, 000 26, 502
(founded by PILZ)
Lt d.

I srael 4001103 | Chen Enrico Corp. Uss 283,528 283,528 73,980

Jordan 4002626 | Jordan Express JD 6, 264, 068 9, 519, 860 50, 542
Touri st Transport c/
Co

Li beri a 4001137 | Princess Cruise uss$ 18, 928, 000 | 18, 928, 000 0
Li nes Inc.

Li echtenstein | 4001177 | La Regi e Libanai se Uss 453, 201 453, 201 0
de Publicite
Internationale

Net her | ands 4001188 | Koeckl are BV f. 35, 323 20, 058 0
Ri ver si de
Apart ment s

Net her | ands 4001442 | K-Tours BV f. 123, 953 70, 388 0

Net her | ands 4001548 | Aksoy Reizen f. 388, 000 220, 329 0




S/ AC. 26/ 1999/ 6

Page 56
Submitting UNCC d ai mant Amount cl ai ned Anmount
country claim recommended
nunber Currency Amount Amount (US§).
al (US$) b/
Net her | ands 4001551 | European Anerican f. 60, 186 34, 177 0
Travel BV
Net her | ands 4001558 | Cross Country f. 44, 850 25, 468 25, 468
Travel s Hill egom
BV
United Arab 4001750 | Dubai National Air Uss$ 4, 750, 000 4, 750, 000 0
Em rates Travel Agency d/
( DNATA)
Uni t ed 4002000 | Tuni sian Travel £ stg. 100, 297 190, 679 0
Ki ngdom Bureau Linmited
Uni t ed 4002128 | Thonson Travel Uss 5,419, 421 5,419, 421 0
Ki ngdom e/
Uni t ed 4002370 | British Sub Aqua Uss 25, 668 25, 668 5,754
Ki ngdom d ub
Notes to table of recomrendations
al Currency codes: £C (Cyprus pound), LE (Egyptian pound), FF

(French franc), DM (deutsche mark), NS (new shekel), JD (Jordani an dinar),
f. (Netherl ands guil der), (pound sterling), and US$ (United States
Terminology Bulletin No. 343: Currency Units (ST/CS/ SER. F/ 343)
New York (1991)).

£ stg.
dol l ar) .
(Uni ted Nati ons,

b/ For in currencies
than United States dollars,
claimed to United States dollars based on August

indicated in the United Nations Monthly Bulletin of Statistics, or

clainms originally expressed by the clai mant
has converted the anmount
1990 rates of exchange as

ot her the secretari at

in cases

where this exchange rate is not available, the | atest exchange rate
1990. This conversion is made solely to provide

an indication of the ampunt clained in United States dollars for

avai |l abl e prior to August

conparative purposes. In contrast, the date of the exchange rate that was

applied to cal culate the recommended anount is described in paragraphs 155

and 156.

c/ As regards UNCC cl ai m No. 4002626, conpensation of US$50, 542

has been awarded for losses in relation to contracts with Iraq for

transportation services. However, no conpensation has been awarded for
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cl ai med | osses based upon contracts to provide transportati on services

bet ween Jordan and Saudi Arabia and Egypt, due to insufficient evidence.
No conpensation has been awarded for clainmed | osses for transportation
servi ces between Jordan and Kuwait, because the clai mant has not provided
sati sfactory evidence that certain conditions precedent were fulfilled and
has failed to substantiate the | osses. Consideration of other clains by
the sane cl ai mant (claimNo. 4005970) for losses in respect of a contract
to transport tourists within Jordan has been deferred until a later

i nstal ment, when simlar issues will be considered.

d/ As regards UNCC cl ai m No. 4001750, no conpensation has been
awar ded for costs in connection with the operations of the Allied Coalition
forces due to the non-conpensability of such costs. Consideration of other
clainms by the sane claimant (claimNo. 4005971) seeking conpensation for
the | oss of operating earnings due to the suspension of flights and the
| oss of travel agency-related earnings in Dubai has been deferred until a
| ater instal ment when such issues will be considered.

e/ As regards UNCC cl ai m No. 4002128, no conpensation has been
awarded for the claimdue to the jurisdictional factor of no direct |oss.
Consi deration of other clainms by the same claimnt (claimNo. 4005969)
relating to additional fuel costs, additional insurance costs, and
additional costs due to rerouting of flights, has been deferred until a
| ater instal ment when such issues will be considered.

Geneva, 16 Decenber 1998

(Si_gned) M. Benard Audit
Chai r man

(Si_gned) M. José-Maria Abasca
Commi ssi oner

(Signed) M. David D. Caron
Commi ssi oner
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[72]

1/ S/ AC. 26/ 1992/ 10.
2/ S/ AC. 26/ 1998/ 7 (“E2(1) report™), paras. 38-48.

3/ Five clains for which conpensati on has been recommended have not
rectified all formal deficiencies identified by this process. However,
taking into account the claimand all other supporting docunments, the Pane
is of the opinion that these deficiencies are not materi al

4/ Par agraph 21 of Governing Council decision 7 (quoted in paragraph 56)
provides that a direct loss “will include any | oss suffered as a result of”
one of the constituent acts or events described in subparagraphs (a)
through (e). Two acts or consequences described therein ([b] and [d])
refer to the location of the i mredi ate events or circunstances which caused
the | oss but not the |location where the |oss was suffered. 1In contrast,
the other three ([a], [c] and [e]) nake no reference to either the |ocation
where the event causing the damage took place or where the loss was felt.

5/ See E2(1) report, para. 72.
6/ I bid., paras. 108 and 156.
7/ The Panel al so notes that the use of the word “include” in paragraph

21 preceding the list of circunstances presunmed to establish a direct |ink
to the invasion and occupation of Kuwait, indicates that the enuneration of
ci rcunstances i s not exhaustive. Decision 15, paragraph 6, indeed, adds
that there “will be other situations where evidence can be produced show ng
clains are for direct loss ... as a result of Iraq’ s unlawful invasion and
occupation of Kuwait.”

8/ “Report and reconmendati ons made by the Panel of Comm ssioners
concerning part one of the first instalment of clainms by governments and

i nternational organizations (category “F” clainms)” (S/AC 26.1997/6) (“F1(1)
report”), paragraphs 94-96.

9/ F1(1) report, para. 94 (agreeing with the holding of the Panel in the
First “C” report, p. 13).

10/ | bid., para. 96; see also, para. 40.
11/ E2(1) report, paras. 253; 157-163.
12/ | bid., para. 157.
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13/ As the Panel found in its first report, although decision 7 does not
define “threat”, the drafting history indicates that the phrase should be
strictly interpreted in terns of its geographic scope (citing second

wor ki ng paper of Governing Council). lbid., para. 160. The drafting

hi story further indicates that, in using the phrase “threat of nmilitary
action”, the Governing Council intended that only | osses which resulted
from*“threats that were highly credible in the light of actual mlitary
operations” were to be conpensable. |bid, para. 161

14/ Lbid., paras. 163, 161. The ordinary neaning of the words “threat of

mlitary action” requires that the threat “nmeet a mninmumthreshol d of
seriousness,” gauged with reference to, inter alia, the level of mlitary
action threatened, and the capability and credibility of the entity issuing
the threat. Accordingly, a threat by Iraq beyond the range of its mlitary
capabilities and which is not highly credible in the light of actua
mlitary operations does not meet “the mninmumthreshold of seriousness.”
Lbid., para. 159.

15/ Unli ke that of Saudi Arabia, the entire territory of Israel was

subject to mlitary action or the threat of mlitary operations, given the
smal | geographic size of Israel and its proximty to Iraqg.

16/ In the absence of a specific customary rule of international |aw

regardi ng intervening acts, the Panel refers to general principles of |aw
(Article 38(1)(c), Statute of the International Court of Justice.)

17/ See, for example, B. Cheng, General Principles of Law as Applied by
International Courts and Tribunals (London, Stevens & Sons, 1953), pp. 249-

53. See also, A M Honoré, “Causation and Renoteness of Damage”, in A
Tunc (ed.), International Encyclopedia of Conparative Law, vol. Xl: Torts

(part 1)(1983), pp. 7-78 to 7-79. The concept is sometimes expressed as
the principle that foreseeable intervening forces will not supersede the
defendant’s responsibility (i.e., they are not a “superseding cause”). See
WL. Prosser, Handbook of the Law of Torts (St. Paul, West Publishing Co.,
1971), pp. 273, 278.

18/ Report of the International Law Conmi ssion on the work of its forty-

ei ghth session, Draft Articles on State Responsibility, article 44(2),

Year book of the International Law Comm ssion, 1996, vol. I1, Part Two.
19/ E2(1) report, para. 247.

20/ Lbid., para. 145.

21/ Lbid., para. 148.
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22/ As the Panel has already found, the Governing Council used the word
“lraq” in decision 9 to mean the Governnent of lraq, its politica
subdi vi si ons, or any agency, mnistry, instrunentality or entity (notably
public sector enterprises) controlled by the Governnent of Irag. E2(1)
report, para. 116.

23/ One claimant is seeking conpensation for both physical danage to its
prem ses as well as a decline in its business that occurred as a result
thereof. (See paragraph 31.) The Panel determ nes that while physica
damage is in principle conpensable, as is the loss of turnover as a result
thereof, the claimant in this instance has not provided sufficient evidence

upon which to value either claim

24/ In an interview on 27 Decenber 1990, President Saddam Hussein stated:
“If aggression were to take place, we should assume that |srael has taken
part in it. Therefore, w thout asking any questions, we will strike at
Israel. |If the first strike is dealt to Baghdad or the front, the second
strike will target Tel Aviv.” (Mark G ossman, Encycl opedia of the Persian
Qulf War (Santa Barbara, ABC-CLIO 1995), p. 151.) At a press conference
of M. Tariq Aziz, Iraq’'s then mnister of foreign affairs, in Geneva on 9

January 1991, when asked the question, “M. Foreign Mnister, if the war
starts in the Mddle East, in the gulf, will you attack Israel?,” M. Aziz
answered, “Yes, absolutely. Yes.” (Mark Grossman, op. cit., p. 401. The
sanme statenent is quoted by Israel in a Letter dated 28 January 1991 from

t he Permanent Representative of Israel to the United Nations addressed to
the Secretary-General, (S/ 22160/ Rev.1).)

25/ None of the many travel advisories issued by the British Foreign and
Commonweal th Office during the period of 3 January to 2 March 1991 war ned
agai nst travel to Cyprus. Typical of travel advisories regarding Cyprus
during this period was the advisory of 12 January 1991, which stated,

“We see no reason for travellers to Egypt, Turkey, Cyprus or other
countries in the region [i.e., Mrocco, Geece, Omn, Libya] to
change their plans in the |ight of recent devel opnents.”

26/ Cf. United Kingdom Foreign and Commonweal th O fice travel advisory
for 14 January 1991: *“Morocco, Tunisia: Visitors - Travelers to Mrocco
and Tuni sia should be aware of the risk of disturbances, particularly in
cities. British Cormmunity - The British Comunity shoul d keep a | ow
profile and take sensible precautions against the possibility of civi

di st urbances.”

7/ See travel advisories for Tunisia discussed in note 26.
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28/ E2(1) report, para. 265.

29/ In the light of the inportance of nonthly data, the Panel found it
necessary also to apply an adjustnment where nonthly data were not
avai l abl e.

(98}

o/ See E2(1) report, para. 287.

31/ See E2(1) report, para. 286.



