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. 1 NTRODUCTI ON

1. The present report is submtted pursuant to Comm ssion on Human Ri ghts
resolution 1998/43 in which the Conm ssion, recalling its resolution 1996/ 35
of 19 April 1996, in which it regarded the draft basic principles and
guidelines on the right to reparation for victinms of [gross] violations of
human rights and international humanitarian | aw prepared by M. Theo van Boven
as a useful basis for giving priority attention to the question of
restitution, conpensation and rehabilitation, noting with appreciation the
report of the Secretary-CGeneral (E/CN. 4/1998/34), submtted to the Comm ssion
in conpliance with its resolution 1997/29 and noting with interest the
positive experience of countries that had established policies and adopted

| egi sl ation on restitution, conpensation and rehabilitation for victinms of
grave violations of human rights, called once nore upon the internationa
comunity to give due attention to the right to restitution, conpensation and
rehabilitation for victinms of grave violations of human rights.

2. Pursuant to paragraph 2 of resolution 1998/43, the Chairman of the
Commi ssi on on Human Ri ghts appointed an expert, M. M Cherif Bassiouni, to
prepare a revised version of the draft basic principles and guidelines

el aborated by M. van Boven, taking into account the views and comments

provi ded by States, intergovernmental and non-governmental organizations, and
to submt it to the Conm ssion on Human Rights at its fifty-fifth session
with a viewto its adoption by the General Assenbly. ?

3. At the outset, the expert wi shes to comrend the excellent work carried
out by M. Theo van Boven, forner Special Rapporteur of the Sub-Comr ssion on
Prevention of Discrimnation and Protection of Mnorities on the right to
restitution, conpensation and rehabilitation of gross violations of human
rights and fundanmental freedoms, which has brought the draft guidelines to
their present stage in spite of the conplexity of the issues involved. As
former Special Rapporteur, M. Theo van Boven played an instrumental role in
studyi ng and reporting on the question of restitution, conpensation and
rehabilitation. ?

4, The expert also wishes to express his deep appreciation for the work of
M. Louis Joinet. 1In his capacity as Special Rapporteur of the Sub-Comr ssion
on the question of the inpunity of perpetrators of violations of human rights
(civil and political), ® - a mandate separate and distinct fromthat of

M. Theo van Boven - M. Joi net devel oped a set of principles on the problem
of inmpunity that relates directly to the question of the right to restitution
conpensation and rehabilitation for victins of grave violations of human
rights and fundanental freedons. *

5. The Expert intends to build upon the strong foundati on provided by the
two Speci al Rapporteurs and, in this spirit, work constructively to bring the
guidelines to fruition. To this end, this report first takes stock of the
progress achieved to this point in furtherance of the Comm ssion nandate on
the right to reparation by outlining the nmain themes of the guidelines
proposed by Messrs. van Boven and Joinet in their respective reports.

6. Di fferences and discrepancies in these guidelines over the use of terns
are then highlighted in order to uncover remaining anbiguities. Next, the
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Ceneral Assenbly Declaration of Basic Principles of Justice for Victinms of
Crinme and Abuse of Power % is conpared to the van Boven and Joi net Guidelines.
It should be noted al so that, over the past five years or so, references to
the terms “restitution”, “conpensation” and “rehabilitation”, “reparations”
and “redress” relative to human rights violations have appeared in a |arge
nunber of United Nations reports. To take only a few exanples, reports
submitted in accordance with the thematic mandates of the Conmi ssion or the
Sub- Commi ssion on torture, % on extrajudicial, sumrary or arbitrary
executions, 7 on viol ence agai nst wonmen, ® on systematic rape, sexual slavery
and slavery-like practices during armed conflict, ° and on the adverse effects
of the illicit movement and dunping of toxic waste on the enjoyment of human
rights, © all refer to one or nore of these elenents, as do a nunber of
country mandate reports, ! reports of other bodies such as the Comm ssion’s
Wor ki ng Group on Enforced or Involuntary Di sappearances !? or the Sub-

Conmi ssion. ¥ There have al so been a nunber of devel opnents in connection
with the United Nations Congress on the Prevention of Crinme and the Treat nent
of Offenders. * Taken cunulatively, these various initiatives carry the
potential to produce a multiplicity of standards, principles, interpretations
and terns.

7. Next, the provisions on reparations for victinms contained in the Statute
of the International Crimnal Court are assessed. This report then surveys
sonme of the principal issues to be resolved before the guidelines can be
properly revised. 1In this connection, the expert concludes with a nunber of
recommendati ons indicating the approach he intends to take in order to fulfi
the terms of the mandate conferred upon himby the Comm ssion in

resol ution 1998/43. 1°

1. PROGRESS ACH EVED ON THE MANDATE TO THI S PO NT: AN
QUTLI NE OF THE GUI DELI NES PROPOSED BY MR, VAN BOVEN

A. Structural differences between the 1993 and 1996 versions
of the van Boven Gui delines

8. M. van Boven introduced several changes in the overall structure of the
1996 version. The follow ng sections outline the basic structure of the 1993
and 1996 versions and articul ate any changes nade in the 1996 version. The
1997 proposed version contains an identical structure to the 1996 version

thus all comments nade in reference to the 1996 version apply also to the 1997
revised version. The 1993 version is divided into three sections: Cenera
principles, Forns of reparations, and Procedures and nechanisns. 1In the
General principles ' section, the 1993 version focuses on (i) a victims right
to reparation; (ii) the State's duty to nmake reparation; (iii) the purpose of
reparation; (iv) the scope and proportion of reparation; (v) the duty to
prosecute and punish perpetrators of crines under international law, (vi) who
may claimreparation; and (vii) collective reparation and opportunities for
group sel f-advancement. In the “Forns of reparation” " section, the report
defines what reparations shall be available to victinms. The section defines
and discusses (i) restitution; (ii) conmpensation; (iii) rehabilitation; and
(iv) satisfaction and guarantees of non-repetition. Concerning Procedures and
mechani sns, the 1993 version ' focuses on the requirenent for a State's |ega
systemto: (i) maintain pronmpt and effective procedures, wth universa
jurisdiction, for violations under international law, (ii) ensure that the
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right to reparation is accessible; (iii) publicize the avail able procedures
for reparations; (iv) ensure that statutes of limtations are not applicable
to gross violations; (v) ensure victins are not coerced into waiving clains;
(vi) have access to all the State's evidence of violations; (vii) take into
account that evidence might be Iimted or unavailable; (viii) protect victins
and wi tnesses fromintimdation and reprisal; and (ix) pronptly inplenment al
decisions relating to reparations and institute procedures for review and
appeal

9. The 1996 version is divided into six sections: The duty to respect and
ensure respect for human rights and humanitarian | aw, Scope of the obligation
to respect and to ensure respect for human rights and humanitarian | aw,
Applicable norms; Right to a renedy; Reparation; and Forns of reparation

10. The first section articulates the principle that every State has the
duty to respect and ensure respect for human rights and humanitarian | aw. *°
The second section outlines the scope of the obligation to respect and to
ensure respect for human rights and humanitarian law, % considering it a
State’s duty: to prevent violations, to investigate violations, to take
appropriate actions against the violators, and to afford remedi es and
reparations to victims. 2 The third section announces that a State nust
observe the applicable human rights and humani tarian nornms of internationa
| aw and that these nust be incorporated in national law. It also provides
that, in the event of discrepancies between international and national norms,
the State nust apply the norm affording the higher degree of protection. #

11. The “right to a renedy” 2 is indicated to require that: (i) each State
ensure that adequate renedies are available to any person claimng a violation
of rights and ensure their right of access to these renedies; (ii) each |ega
system provi de pronpt and effective procedures to ensure readily accessible
and adequate remedi es, and protection fromintimdation and retaliation; and
(iii) each State provide universal jurisdiction over gross violations of human
rights and humanitarian law. This section is a portion of what was the
procedure section of the 1993 report.

12. The reparation section delineates who may clai mreparation (direct
victinms, imediate fanm |y, dependents, etc.) and how it may be clai ned
(individually and collectively). # The section 2 also requires that: States
(i) adopt special nmeasures to permt expeditious and fully effective
reparations, redressing the consequences of wongful acts in proportion to the
gravity of the violation; (ii) publicize the avail able procedures for
reparations; (iii) ensure that the statute of limtations does not apply for
gross violations; (iv) make available to the conpetent authorities al
information in its possession relevant to the determ nation of clains for
reparation; (v) inplenent all decisions relating to reparations in a diligent
and pronpt manner. This section is a blending of elenents of the Genera
principles section and the Procedure for reparations section of the 1993
ver si on.

13. The Forms of reparation section, 2 like its counterpart in the 1993
version, defines what reparations shall be available to victinms. The
section defines and discusses: (i) restitution; (ii) compensation

(iii) rehabilitation; and (iv) satisfaction and guarantees of non-repetition
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B. Substantive differences

14. VWhile the structure of the versions since 1993 is noticeably different,
t he substance of the different sets of guidelines varies only slightly. The
foll owi ng section outlines the substantive changes between the versions.
Changes have not been considered substantive if they were nerely rearranged or
redrafted for clarity. The follow ng are exanples of om ssions or additions
of inmportant qualifying | anguage, issues and principles.

1. The duty under international |aw

15. One significant change between the 1993 and 1996 versions is the express
nmention of a State's duties under international law. ¥ The 1993 version
clearly enunciates a State's duty to make reparation for violations of human
rights; 2 however, it is less clear in its assertion that a State has a duty
to respect and ensure respect of human rights. In contrast, the 1996 version
clearly articulates this duty as its first principle. 1In addition, the 1996
version states that this duty extends to humanitarian | aw as well as human
rights. 2° There is no indication however, as to the source or sources of that
duty nor of the consequences of its breach. *

2. The enuneration of offences

16. The first principle of the 1993 version states that “under internationa
I aw, the violation of any human right gives rise to a right of reparation for
the victinf. 3 The principle goes on to state

“Particular attention nust be paid to gross violations of human rights
and fundanental freedons, which include at |east the follow ng:

genoci de; slavery and slavery-like practices; sumary or arbitrary
executions; torture and cruel, inhuman or degradi ng treatnent or

puni shiment; enforced di sappearance; arbitrary and prol onged detention
deportation or forcible transfer of popul ation; and systematic

di scrimnation, in particular based on gender.” 32

17. This enuneration of offences is onmitted in the 1996 version, which does
not focus on any particul ar offence involving the violation of human rights or
humanitarian law. In place of the portion of the 1993 principle that focuses

attention on particular offences, the 1996 version sinply indicates that the
human rights norns each State nust respect are defined by international |aw 3

3. The issue of inpunity 3*

18. One maj or substantive difference between the 1993 and 1996 versions

i nvolves the issue of inpunity with respect to crimnal prosecutions. Severa
principles in the 1993 version contain strong | anguage intended to prevent

i mpunity with respect to crimnal sanctions. Specifically, the 1993 version
requires a State to “take appropriate action against the violators” % and to
“ensure that no person who may be responsible for gross violations of human
rights shall have imunity fromliability” % |In addition, one principle in
the 1993 version states that “reparation for certain gross violations of human
rights that anount to crinmes under international |aw includes a duty to
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prosecute and puni sh perpetrators”. 3 The principle concludes with the
pronouncenent that “inpunity is in conflict with this principle”. % The 1993
versi on does not, however, address non-crimnal methods of accountability,
such as truth conmi ssions * and the |ike, nor issues of amesty and the
consequences of these issues on the victims right to various nodalities of
redress. Finally, the principle in the 1993 version that deals with

sati sfaction and guarantees of non-repetition includes “bringing to justice

t he persons responsible for violations”. %

19. The 1996 version elimnates all of the above | anguage. 1In its place,
the 1996 version states that “particular attention nust be paid ... to the
duty to prosecute and punish perpetrators of crinmes under internationa

law’. * Also, in the section regarding satisfaction and guarant ees of
non-repetition the phrase “bring to justice the persons responsible for the
violations” # is replaced with “judicial or adm nistrative sanctions agai nst
the persons responsible for the violations”. “ |n addition, prior to listing
the steps that shall be provided to ensure satisfaction and guarantees of non-
repetition, the 1996 version adds the |anguage “as necessary”. % This perhaps
gives an inpression that the “judicial or adm nistrative sanctions” are
optional or at the discretion of the State.

20. VWhile the 1996 version still enunciates a “duty to prosecute and
punish”, it seens to | essen the enmphasis on crimnal sanctions. Finally, wth
respect to those who possess the duty to nmake reparati on and ensure respect
for human rights, the 1993 version states that “where these principles refer
to States, they also apply, as appropriate, to other entities exercising

ef fective power”. % This language is absent in the 1996 version; thus, the
obl i gations envisaged in the 1996 version seem ngly would flow only to States.

4. The issue of reparations

21. The sections of both versions that define and di scuss the forms of
reparation available to victins are virtually identical, although with
variations. For exanple, the 1993 version states that reparations shal
include: “restitution, conpensation, rehabilitation, and satisfaction and
guarantees of non-repetition”. % \Wile the 1996 version al so contains that

| anguage, * it begins the section by stating that “reparations may take any
one or nore of the forns nentioned bel ow (restitution, conpensation
rehabilitation, satisfaction and guarantees of non repetition), which are not
exhaustive”. “ Wile the 1993 version seens to mandate all four forms, this
change in the 1996 version perhaps denonstrates a greater flexibility for the
State in determ ning reparations. Thus, under the 1996 version a victim m ght
recei ve any conbi nation of the enunerated fornms of reparation or other types
that are not yet fornul ated.

22. Wth respect to the definition of “restitution”, % the 1996 version adds
the restoration of “famly life” and “return to one's place of residence" to
the other requirenents: restoration of liberty, citizenship and enpl oynment of
property. It is perhaps inportant to note that the |anguage “return to one's
pl ace of residence” replaced restoration of “citizenship or residence”. *
VWil e the | anguage seens simlar, the connotation is quite different between
“pl ace of residence”, which seemi ngly invokes a return to one's previous hone,
and restoration of “residence”, which invokes a return to the country of
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resi dence, such as for a person who is a permanent resident. This is
especially true when the word is used alternatively with “citizenship”.

23. Wth respect to the enuneration of damage for which conpensation shal

be provided, the 1996 version elimnates “harmto property or business,
including lost profits”, 5 and replaces this | anguage with “material danages
and | oss of earnings, including |oss of earning potential”. % The sections
concerning satisfaction and guarantees of non-repetition contain the changes
referred to in the previous section of the present report. % |In addition to
those changes, the 1996 version replaces the | anguage calling for “a

decl aratory judgenent in favour of the victind ® with “an official declaration
or a judicial decision restoring the dignity, reputation and | egal rights of
the victimand/or of persons connected with the victini. % This expanded

| anguage clearly articulates the contents of the decree and, nost inportantly,
calls for the restoration of legal rights.

24. It may al so be inportant to distinguish the traditional question of
State to State reparations fromthe question of State reparations owed to
aliens, particularly in the Iight of distinct norms of customary internationa

| aw on these matters. Both of these questions relate to but are distinct from
the issue of the scope of a right in international law to reparation as a form
of redress in the clains of a national or nationals of a given State,
proceedi ng under national |law, in respect of human rights violations. Neither
are aspects of national procedures covered. Thus, the question remains as to
how t hese gui delines can be inplenmented under national law. Simlarly, it is
uncl ear what renedies may be avail abl e under international law to the

i ndi vi dual cl ai mant.

5. Procedural issues

25. A final difference between the 1993 and 1996 guidelines is the express
| anguage in the earlier version to the effect that procedures for “foll ow up
appeal or review should be devised”. % This |language is elinmnated in the
1996 versi on.

C. The 1997 proposed changes

26. The 1997 proposed changes to the 1996 version consist of the addition or
del eti on of nodifying | anguage. The structure of the 1997 proposed version is
identical to that of the 1996 version. The first substantive change is the
deletion fromthe title % of the guidelines of the word “gross” nodifying the
violations that gave rise to the right for reparation. This change is
significant in that it potentially wi dens the kinds of situation to which the
gui del i nes would apply. *®

27. It should be noted that in enunciating the duty to respect and ensure
respect for human rights and international humanitarian |law, the 1996 version
never stated that this duty extended only to gross violations. % Thus, it
seenms that the change in the title brings it nore into line with the rest of
the text, rather than nodifying applicability. Mreover, this deletion is the
only proposed elimnation of “gross” fromthe text. Elsewhere, the word



E/ CN. 4/ 1999/ 65
page 9

remai ns to descri be what type of violations a State should pay particul ar
attention to ® and what type of violations the statute of |limtations does not

apply to. ®

28. Anot her area of some anmbiguity lies in the references to “humanitarian
law’, © which, in the 1996 version, was nodified to read nore accurately as
“international humanitarian |law’. This change, made throughout the text
wherever human rights and humanitarian | aw were nmentioned in the 1996

version, ® nust be wel coned, since the term“humanitarian law is not enployed
wi thout the nmodifier “international”. This change seens intended nerely to
specify that the body of international humanitarian lawis to apply. In
addition, the phrase “human rights and international humanitarian |law' is
added to delineate what types of victimmay claimreparations. ® However, the
term“international humanitarian |aw’ is commonly understood to refer to normns
contained in the |laws of war and those prohibiting genocide and cri mes agai nst
humanity. The termtherefore does not cover all norns extant in internationa
crimnal law. certain crines under international |law do not figure as
violations of international humanitarian |aw and vice versa. The resulting
ambiguity is that it remains unclear whether the right to restitution
conpensati on and rehabilitation applies to crinmes under international |aw

whi ch do not qualify as breaches of international humanitarian | aw or human
rights.

29. The 1997 proposed changes al so del ete the phrase “in accordance with
international law to describe the State's duty to adopt special neasures to
permt expeditious and fully effective remedies. ® Presumably, internationa
| aw no | onger defines or sets a standard for this particular duty.

30. Fi nal significant changes include the follow ng. The word “closely” was
added to describe the type of connection with the victimthat is required for
persons who mght claimreparation in place of the victim % nedicines and
medi cal services were added as recoverable costs in the section on
conpensation for economcally assessabl e damage; ¢ and “school” was added to
describe the type of textbooks in which an accurate history of the violations
woul d be included. ©8

I11. COVPARI SON OF THE PROPOSED GUI DELI NES ON REPARATI ON FOR VI CTI M5
PREPARED BY MR VAN BOVEN AND MR. JO NET RESPECTI VELY

31. This section conpares the treatnent of reparatiion for victins in the
gui delines drafted by M. van Boven ® and M. Joinet ™ respectively. The van
Boven Gui del i nes focus exclusively on the issue of reparation for victins,
whil e the Joinet CGuidelines discuss the topic as an inportant conmponent of a
| arger set of principles designed to conmbat inmpunity. The principal areas of
convergence and divergence of these two sets of guidelines will be discussed
with respect to the elenents of reparation for victinms, the right to
reparation and procedural issues. Because there is an overlap between the two
sets of proposed guidelines, it is inportant to identify such overlap and to
ensure sone |evel of consistency as to concepts, terns and nodalities of
redress whenever appropriate.
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32. Since the main substantive difference between the two versions of the
Joinet Guidelines is in the area of reparation for victins, this section wll
conpare each separately with the van Boven Guidelines. Wth respect to the
right to reparation and procedural issues, the two versions of the Joinet

Gui delines are identical, and thus they will be discussed concurrently in the
conmparison with the van Boven gui del i nes.

A. Elenents of reparation for victins: conparison of the
van Boven Guidelines and the Joinet Guidelines

33. The van Boven and Joinet Cuidelines are in agreenment with respect to the
vital elenments of victimreparation: restitution, conpensation

rehabilitati on and guarantees of non-repetition. ™ Notw thstanding, variances
are apparent within each el enent.

1. Restitution

34. The neasure of restitution under each set of guidelines is virtually

i dentical; however, there are some slight differences. Specifically, the

van Boven Cuidelines call for a “return to one's place of residence”, ™
whereas the Joinet Guidelines refer to a “return to one's country”.  Wile
these two phrases could be read as being synonynous, the van Boven Cuidelines
could also be interpreted to nmean a return to one's original home. This
second interpretation goes quite a bit further than the | anguage in the Joi net
Gui del i nes.

35. In addition, the van Boven Guidelines call for a restoration of liberty,
while the Joinet Guidelines call for a restoration of the exercise of persona
freedons. ™ Notwi thstanding this, both are in conplete agreenent with respect
to the remaining requirenents of restitution: famly life, citizenship

enpl oyment and property.

2. Conpensation

36. The types of conpensation avail abl e under both sets of guidelines are
also quite simlar, with slight variances. One difference in the proposed
revisions to the van Boven Guidelines is the inclusion of the costs of
medi ci nes and nedi cal services in the assessnent of damamges. ® Additionally,
the Joinet Cuidelines state that the conpensation “nust equal the financially
assessabl e value of all damage suffered”. 77 |In contrast, van Boven states
that compensation “shall be provided for any econom cally assessabl e damage”

®  The Joinet Cuidelines seemto be nandating a certain | evel of conpensation
(equal to the damage), while the van Boven Cuidelines merely require that sone
anount of conpensation be provided, which may or may not be equal to the
damage. However, several other provisions in the van Boven CGui delines seemto
assure that the damages awarded will not be nom nal. For exanple, van Boven
states that “reparations shall be proportionate to the gravity of the
violations” ™ and “every State shall ensure that adequate |egal or other
appropriate renedies are avail able”.
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3. Rehabilitation
37. The rehabilitation nmeasures enunciated in both sets of guidelines
contain only slight differences. Both include nedical, psychological, |ega

and social services. However, the Joinet Guidelines also include psychiatric
care and allow for “other services”. &

4. Satisfaction and guarantees of non-repetition

38. Per haps, the wi dest divergence between the two sets of guidelines is in
the area of guarantees of non-repetition, a divergence resulting from
structural differences. The Joinet CGuidelines offer nmore extensive treatnent
of the issue of non-repetition

(a) Structural differences

39. The Joi net CGuidelines contain a section on general or collective
measures of reparation that is separate fromthe secti on on guarantees of
non-repetition. 8 Wthin that separate section the Joinet Guidelines outline
several synbolic neasures to be taken as noral and collective reparation and
to satisfy the duty to remenber. These neasures consist of public recognition
by the State of its responsibility, official declarations, rehabilitating
victinms, comrenorative cerenonies, periodic tributes to the victins, and
acknow edgenent in history textbooks. 8

40. The van Boven CGui delines do not overl ook these inportant principles, but
i nclude them wi th guarantees of non-repetition in one section under the

bl anket headi ng “Sati sfaction and guarantees of non-repetition”. 8 O her than
the variance in structure, the synmbolic neasures are substantially the sanme in
both sets of guidelines. However, the van Boven Cuidelines specifically
mention a public apology, % while the Joinet Guidelines only provide for
public recognition of responsibility. 8¢

(b) Substantive differences in the guarantees of non-repetition

41. The two sets of guidelines call for quite different measures with
respect to guarantees of non-repetition. The provisions of the van Boven

Gui del i nes include, as necessary: (i) cessation of continuing violations; ¥
(i) verification of the facts and full and public disclosure of the truth; 88
(iii) restoring the legal rights of the victim 8 (iv) ensuring civilian
control of the mlitary and security forces; % (v) restricting the
jurisdiction of mlitary tribunals; ° (vi) strengthening the independence of
the judiciary; ° (vii) protecting persons in the |egal profession and human
rights defenders; % and (viii) conducting and strengthening human rights
training to all sectors of society, in particular to mlitary and security
forces and to | aw enforcenment officials. %

42. The Joinet CGuidelines take a different approach, even though many

of the above principles are present in other sections. Specifically, the
Joi net CGuidelines focus extensively on: (i) the disbandnent of paramlitary
groups; % (ii) the repeal of enmergency legislation; ° and

(iii) admnistrative procedures vis-a-vis State officials inplicated in
serious human rights violations. ¢
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B. The elenents of reparation for victins: conparison of the
van Boven Guidelines and the revised Joi net Guidelines
43. Per haps, the nost significant difference between the two versions of the

Joinet Guidelines is that the revised version incorporates the van Boven
Guidelines with respect to the elenments of reparation for victins. ® Thus,
nost of the differences noted above between the van Boven and Joi net
Guidelines with respect to the elements of reparation were elimnated in the
revi sed Joi net Cuidelines because the revised Joinet CGuidelines define by

i ncorporation the van Boven CGuidelines definitions of “restitution”
“compensation”, “rehabilitation”, and “general neasures of satisfaction”.
However, it nmust be noted that the revised Joinet Guidelines expressly refer
to the 1996 van Boven Gui delines, ° which perhaps raises questions as to
whet her the revised Joi net Guidelines would al so i ncorporate the changes
proposed in the 1997 van Boven Gui delines. 1

44, Finally, in contrast to the previous version, the revised Joinet
Gui del ines do not include guarantees of non-repetition as an el enent of
reparation. Nevertheless, the revised guidelines still discuss this issue in

the section on the right to reparation ¥ - a departure fromthe van Boven
Gui del i nes, which include guarantees of non-repetition as an el enent of
reparations. 1

C. Special neasures

45, One special nmeasure of reparation in the Joinet Cuidelines not present
in the van Boven CQui delines concerns cases of forced di sappearance. ! The
Joinet Guidelines call for notification of the famly of the disappeared
person and the return of the body in case of death. This special nmeasure is
to be taken regardl ess of whether the perpetrators have been identified,
prosecuted or tried.

D. The right to reparation

46. The van Boven and Joi net Cuidelines take varying approaches to
enunciating the right to reparation and the correspondi ng duties of the State.
The van Boven CGui delines begin by inposing a duty under international lawto
respect and to ensure respect for human rights and international humanitarian
law. ' They define the obligation as including the duty: to prevent
violations, to investigate violations, to take appropriate action agai nst the
violators, and to afford remedi es and reparation to victinms. 10°

47. In contrast, the Joinet CGuidelines state that: *“Any human rights
violation gives rise to a right to reparation on the part of the victimor his
beneficiaries, inplying duty on the part of the State to nake reparation and
the possibility of seeking redress fromthe perpetrator”. 1

48. Anot her key difference is the van Boven Guidelines' reliance on the
nornms of international law. They clearly state the applicable norns and even
specify that, in the event that norns of national and international |aw
conflict, the normproviding the hi ghest degree of protection shall apply.
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49. The Joi net Cuidelines, however, never state the law that is to be
applied to define the violations that give rise to a right to reparation. 1In

addition, the Joinet Guidelines invoke the right to reparation only in the
event of a violation of human rights law. ! |n contrast, the van Boven

Gui delines add viol ations of international humanitarian law to the actions
that will give rise to the right to reparation. ' This |leads to the
conclusion that either the Joinet Guidelines do not differentiate between
viol ati ons of human rights | aw and international humanitarian |aw, or those
gui delines do not contenplate a renedy for violations of internationa
humani tari an | aw.

E. Procedural issues

50. Thi s section discusses sone of the key points of convergence and
di vergence between the two sets of guidelines with respect to procedura
i ssues.

1. Right of access

51. Both sets of guidelines provide, as a matter of right, access to
avai | abl e national and international foruns. ' However, they do not indicate
the type of forum national |egal systens differ significantly with regard to
crimnal, civil and adm nistrative procedure. In addition, both provide for
protection fromintimdation and reprisal for exercising those rights. !

Both also clearly indicate that reparation may be pursued either individually
or collectively, and allow for the exercise of the right to reparation by the
victims beneficiaries in place of the victim 2

52. However, other remaining questions deserve attention. There is a need
to re-exam ne the formthe guidelines should take and what status they should
be accorded. One option would be not to accord the guidelines any |ega
status, in which case their value mght well be questionable. Another
alternative would be to consider the guidelines purely as providing
non- bi ndi ng standards and criteria at the international |evel rather than

| egal rules, but which, once incorporated in donestic |aw, would be
enforceabl e at the donestic |evel.

53. If the guidelines were considered to have a |egally binding character
then it would be critical to know what consequences flow from non-conpli ance,
at both the international and national |evels. Could clains be raised before
the International Court of Justice by a State or other international |ega
person willing to take up the cause and recogni zable as a party to | ega
proceedi ngs? Wuld such clainms arise only in respect of systematic or

wi despread breach of the principles? In other words, what would be the
threshol d of non-conpliance before the matter could be consi dered one of

i nternati onal concern? What about recourse before United Nations human rights
treaties bodies or other international human rights foruns, perhaps at the
regi onal |evel, for exanple, within the European, inter-Anerican or African
human rights systens? Wuld breach of the right to restitution, conpensation
and rehabilitation by a State give rise to a | egal cause of action

enforceable by affected individuals or groups? All these questions concerning
| ocus standi, and nore broadly, the role, character and status of the
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gui delines, are too inmportant to be ignored, particularly as they bear
directly on the concrete rights and obligations concerning restitution
conpensation and rehabilitation for human rights violations.

2. Statute of limtations

54. The two sets of guidelines also articulate simlar provisions with
respect to statutes of limtations. For exanple, both provide for the
suspension of all limtations until adequate remedi al procedures are put into
pl ace. '** However, they differ on the non-applicability of limtations.

The Joinet CGuidelines state that there will be no statute of limtations for

the recovery of danmages in civil actions brought by victinms seeking
reparation. ' In contrast, the van Boven Cuidelines only provide this
extensi ve nmeasure for a civil action resulting froma gross violation.
Thus, it seems, under the van Boven Guidelines, that, unless the violation
rises to the level of “gross”, a statute of limtations would begin to run as
soon as renedi al procedures were put into place. % In this respect, it is

i mportant to distinguish between the types of violations because of the
possi bl e application of the Convention on the Non-Applicability of Statutes of
Limtations for War Crines and Cri nes agai nst Humanity, 1968. ' Moreover, as
domestic | egal systens vary widely, it would be valuable to clarify the scope
and effect of limtations clauses in national |aw and procedure. 8

3. Jurisdiction

55. The two sets of guidelines differ in their approach to establishing

uni versal jurisdiction. The van Boven Cuidelines plainly state that: “every
State shall provide for universal jurisdiction over gross violations of human
rights and international humanitarian | aw which constitute crinmes under
international law'. ' Instead, M. Joinet does not make this broad
pronouncenent. In contrast, the Joinet CGuidelines urge that provision for

uni versal jurisdiction be included in all international human rights treaties
or instrunments dealing with serious crines. Through w despread ratification
uni versal jurisdiction could then be achieved. '* There renains a divergence
of views on the issue of the universality of crimnal jurisdiction and there
is little support in conventional and customary international |law to support
such a sweeping declaration that universal jurisdiction exists for all “gross
viol ati ons of human rights”. ' Moreover, this raises the question whether
nmodal ities for redress should be deened part of universal jurisdiction or part
of anot her normative regine.

4., Notification of renedial neasures

56. Both sets of guidelines contain provisions for public and private
notification of the procedures available for reparations. ! The van Boven
Guidelines only state that a State nust make reparati on procedures known. 123
In contrast, the Joinet CGuidelines provide nmore specific instructions as to
the notification process, calling, for "the w dest possible publicity" both

wi thin and outside the country, including through the use of consul ar
services, particularly in countries where |arge nunbers of victinms have been
forced into exile. ' |n fact, the 1997 proposed changes to the van Boven
Guidelines elimnate the | anguage calling for international notification where
necessary. 2
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5. Information relevant to clains
57. The van Boven Cuidelines state that a State shall make available to
conpetent authorities all information in its possession relevant to the

determ nation of clains for reparation. 2 The Joi net Guidelines do not
contain a simlar pronouncenent. However, this duty could be inferred from
their extensive reference to truth conm ssions, the right to truth and the
duty to remenber. 2 Nevertheless, it should be noted that none of the
principles in the Joinet Cuidelines nmandate assistance with respect to

speci fic cl ai ns.

V. A COWARI SON OF THE DECLARATI ON OF BASI C PRI NCl PLES OF
JUSTI CE FOR VICTIM5 OF CRI ME AND ABUSE OF PONER W TH
THE VAN BOVEN AND JO NET GUI DELI NES

58. There are several areas of convergence between the Decl aration of Basic
Principles of Justice, the van Boven Guidelines and the Joi net Guidelines.
Neverthel ess, there are also notable differences. This section will explore
differences with respect to the scope of the docunents, the el ements of
reparation, and procedural issues.

A. The respective scope of the Declaration, the Joinet Guidelines
and the van Boven Gui delines

59. At the outset, it should be noted that the Declaration of Basic
Principles of Justice is primarily concerned with the victins of donestic
crimnal |aw and donestic abuse of power. 2 Thus, the docunents are
initially distinguishable since the Joinet and van Boven Cui delines focus

mai nly on violations of human rights and international humanitarian | aw. 2
Notwi t hstandi ng this, the Declaration does refer to international norms.
However, it does not provide for reparation for victinss unless these norns
are incorporated in donestic legislation. ¥° [|n instances where internationa
nornms are not a part of donestic |law, the Declaration sinmply urges that they
be incorporated and that renmedi es be provided for their violation.

B. The elenents of reparation

60. The el ements of reparation enunciated in the Declaration of Basic
Principles of Justice for victinms of crines are quite different than those in
the van Boven and Joinet Cuidelines. The differences concern the various

el ements of reparation and the allocation of responsibility for reparation

1. Defining the elenents of reparation

61. The Decl aration of Basic Principles of Justice does not distinguish
between restitution, conpensation, and assistance in the sane manner that the
van Boven and Joinet CGuidelines differentiate between restitution
conpensation and rehabilitation. 1In the van Boven and Joi net Cuideli nes,
restitution is concerned with restoring to victins their liberty, citizenship
and enpl oynent; *2 conpensation is concerned with any economcally
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assessabl e damages such as pain and suffering, |ost opportunities and harmto
reputation; 2 and rehabilitation is concerned with providing nmedical
psychol ogi cal, |egal and social services. 3

62. In contrast, the Declaration of Basic Principles of Justice is not this
extensive or elaborate. The restitution section calls for the return of
property or paynent for the harm suffered and rei nbursement of expenses
incurred as a result of the victimzation. ¥ This provision seens to fulfi
the function of both the restitution and conpensati on sections of the

van Boven and Joi net CGuidelines, albeit in a significantly |less specific
manner. Instead of providing additional neasures for the recovery of damages,
t he conpensation section of the Declaration suggests an alternate source of
funds to nake the reparation called for in the restitution section. 3 The
assi stance section parallels the rehabilitation section of the Joinet and

van Boven Guidelines in providing for nedical, psychological and socia
services. 7

63. In addition, the Declaration of Basic Principles of Justice provides for
restitution in the formof restoration of the environnent in cases of crinme
causi ng substantial harmto it. 8 Also, one final significant difference is
the omi ssion in the Declaration of collective nmeasures of satisfaction and
guar antees of non-repetition, which are both discussed in the van Boven and
Joi net Guidelines. ¥

2. The allocation of responsibility

64. The allocation of responsibility for naking reparations to victins is
approached differently in the van Boven and Joi net Guidelines and in the

Decl arati on of Basic Principles of Justice. While the van Boven and Joi net

Gui delines are specific as to the various el enents of reparation, they do not
articulate clearly who is responsible for providing themto the victim Wth
respect to certain elenments such as collective neasures of satisfaction or
guarantees of non-repetition, it is clear that the duty to provide themwl|
fall on the State, since these types of nmeasures fall within traditional State
functions. ' However, the matter of paying conpensatory danmges is quite
different. ' The van Boven and Joi net Guidelines do not articulate clearly

whet her the State or the individual offender will provide the remedy in such
cases %2 nor what the ultimate position of the State is relation to the victim
who cannot secure compensation. In this context, it would be inportant to

speci fy what | egal consequences exist where the State fails: (a) to provide a
| egal basis for redress; (b) to provide access to nmeans of adjudication

and (c) to provide an enforceable renmedy. Furthernore, it is necessary to
make cl ear what consequences at the international |evel exist in connection
with the State' s non-observance of the claimant’s rights vis-a-vis a w ongful
act and whether this gives rise to a |l egal cause for action

65. In contrast, the Declaration of Basic Principles of Justice plainly sets
forth the allocation of responsibility for making restitution to the victim
The primary onus to make restitution to victins and their famlies is on the
of fender. ' However, where the offence was committed by a public officia
acting in an official or quasi-official capacity responsibility shifts to the
State, even if it is a successor State. ' 1In cases where the of fender or

ot her sources are unable to conpensate a victim the State is urged to provide
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a renedy. ' Nonethel ess, the Declaration urges only that the burden shift
fromthe offender to the State in cases where the victim has suffered serious
physical or nmental injury or in instances where clains are brought by the
dependants of persons who have been killed or incapacitated.

C. Procedural issues

66. The Decl aration of Basic Principles of Justice and the van Boven and

Joi net CGui del i nes show consi stency on a nunmber of procedural issues. The

Decl aration states that victinms are entitled to redress and recomends t hat
States should establish judicial and adm ni strative mechanisnms for victins to
obtain pronpt redress. ¥ In addition, the Declaration encourages the process
to be responsive and sensitive to the victins by including themin any
proceedi ngs that affect their interests and by ensuring their safety.

These concerns are also fully addressed by the van Boven and Joi net

Gui delines. On the other hand, the van Boven and Joi net gui deli nes
specifically add the right of access to international procedures to suppl ement
donestic nechanisns for redress. ' |n addition, the Declaration renains
silent with respect to jurisdiction, perhaps because the Basic Principles are
focussed nore on donestic | aw.

V. AN ASSESSMENT OF THE PROVI SI ONS ON REPARATI ONS FOR VI CTI M5
IN THE STATUTE OF THE | NTERNATI ONAL CRI M NAL COURT

67. The portion of the Statute of the International Crimnal Court (ICC)
dealing with conpensation for victins is significantly |ess extensive than
either the Declaration of Basic Principles of Justice or the van Boven or
Joinet Guidelines on this issue, primarily because, as the article dealing
with reparations to victinms states, the “Court shall establish principles
relating to reparations”. ¥ Neverthel ess, several facets of the Statute
shoul d be taken into consideration

68. First, the Statute defines reparations slightly differently fromeither
the van Boven or Joinet Guidelines. The Statute defines reparations as
restitution, conpensation and rehabilitation. ' However, both sets of

gui del i nes add col |l ecti ve nmeasures of satisfaction and guarantees of
non-repetition to the Statute's definition. %

69. Second, the Statute contenplates a trust fund out of which reparations
to victinms may be nade. ™ This idea of an international fund seens sinmlar
to the concept of trust funds enunciated in the Declaration of Basic
Principles of Justice. '™ However, it is not mentioned in either set of
guidelines. 1In addition, the Statute al so provides for protection of victinms
and wi tnesses during Court proceedings - which accords with all three sets of
principles. %

70. Finally, it should be noted that the 1CC Statute does not provide for a
definition of a victimor the exact damages recoverabl e under the various
measures of reparations (medi cal expenses, |loss of earning, etc.). These
types of concerns are inportant especially since a conparison of the Basic
Principles of Justice and the van Boven and Joi net CGuidelines reveals a | ack
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of uniformtermnology in this area. On the other hand, the establishnent of
these principles on reparations to victins could perhaps be left to the
International Crimnal Court.

VI. MAIN ISSUES TO BE RESCLVED

71. Fol | owi ng the above review of the various provisions % dealing with
reparation, restitution, conmpensation and rehabilitation for victinms, this
section rai ses sone questions and observations that deserve further study.

72. There is a lack of uniformty and consistency in term nology, not only
in the van Boven and Joi net guidelines, but also in various United Nations
reports dealing with the issue, as discussed above (para. 6). For exanple,

the terms “human rights”, “human rights and humanitarian law’, “human rights
and international humanitarian law, “human rights and fundanental freedons”,
and “internationally recognized norms relating to human rights” are often used

i nt erchangeably and sonetinmes cunul atively.

73. In addition, there is also a | ack of consistency as to what exactly is
neant by the ternms “victint, “reparation”, ¥ “restitution”, “conpensation”
and “rehabilitation”, as well as in discussions concerning possible nodalities
for redress. It seenms inportant to arrive at a nore consistent usage of key
terms so as to avoid unnecessary confusion over possible |legal inplications
and concepts.

74. This lack of uniformty and consistency raises several questions, for
exanpl e, what does the term “human rights” cover? Does it include al

United Nations international conventions on the subject, or all other

i nstruments not contained in conventional international law - in other words,
only binding instrunments - or “soft law as well? What is the difference

bet ween the various human rights enunciated in international conventions or
other instruments? What is the legal difference between a “violation” and a
“gross violation” and would such a distinction inply different |ega
consequences in the case of breach? To which human rights violations do the
different nodalities of redress apply? |Is international humanitarian law to
be considered part of human rights or as a separate source of law, in spite of
the fact that there are areas where violations of international humanitarian

| aw al so constitute violations of internationally protected human rights? For
t he purposes of ensuring the provision of redress to the victim should there
be a distinction between “breaches” and “grave breaches” of the Ceneva
Conventions? |Is the customary |aw of armed conflict included? Should human
rights violations prohibited in conventions of a penal nature %
(international crimnal |aw treaties) be considered to rise to another |eve
requiring a different approach? Do violations of nornms of a jus cogens
character also inply the existence of or the need for a separate regi me?

75. I ndeed, the invocation of international humanitarian |law al so presents
certain questions. For exanple, international humanitarian |law is regarded by
some as limted to the regulation of arnmed conflicts, including the customary
| aw of armed conflict, as well as sone or all of the 34 conventions concerning
the prohibition and control of the use of weapons. *° But sone conmentators
include in that meaning of international humanitarian | aw genoci de and cri nes
agai nst humanity. 20
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76. Anot her set of questions arises with respect to the gradation of

vi ol ati ons, and whether there is a gradation of nodalities for redress. For
exanpl e, the domestic crimnal |aw of most |egal systens distingui shes between
the seriousness of crimnal violations and attributes different penalties and
victinms' rights depending on the seriousness of the offence. Should the
criterion of the seriousness of the offence determ ne distinct regimes for
redress?

77. Considering that there is a range of nodalities of redress for victins,
the question arises as to who is responsible for providing any of these

nodal ities of redress: the violator in his/her personal capacity, the State,
non- State actors, or legal entities under private |law? Modalities of redress
may i nclude nedical, psychiatric, psychol ogical and social rehabilitation or
support services. VWho or what legal entity bears responsibility to provide
access to nodalities of redress? When redress for victinms requires financia
conpensation, does the individual violator or the State bear the burden? 1In
situations where the individual offender cannot be found or is financially
unabl e to nmake reparation, should the State assume the cost of any shortfall?

78. A question also arises with respect to the sources of the internationa
| egal obligation to provide any or all nodalities of redress for different
types of human rights violations. For exanple, on the one hand it may be
clear that jus cogens ** violations require redress; on the other hand, no
established international |egal nornms clarify whether any of the nodalities
menti oned above, other than financial reparation and restitution ad integrum
are required. Wth respect to other non-jus cogens human rights violations,
it is unclear what the relevant source of international |aw my be and what is
proscri bed. Conversely, “general principles” % of international |aw adduced
fromthe world' s major |legal systens nay first provide a |legal basis for
nmodal ities of redress to be established at the international |evel and,
second, may pronote the acceptance of the revised guidelines anong the
“general principles”.

79. How i s the neasure of damages and conpensation to be established in view
of significant differences in | egal systens and econom c standards? |n what
manner and in which forunms should such damages and conpensati on be determ ned
and awarded? Wth respect to |arge-scale victimzation, should there be
col l ective standards of redress or should redress always be on a case-by-case
basis? Should there be simlar or different standards for violations
commtted by State actors and non-State actors?

80. In the interests of harnonizing the treatment of all these questions, it
woul d be opportune at this stage to ensure that the expert’s mandate be fully
coordinated with the mandate on inmpunity, as well as with the work of the
Preparatory Commission for the International Crimnal Court.

VII. RECOMMVENDATI ONS

81. It follows fromthe above anal ytical comparison of the van Boven and

Joi net Guidelines, and taking into account the Declaration of Basic Principles
of Justice and the Statute of the International Crimnal Court, as well as the
views of Governnents which submitted comments, that a number of inportant
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matters in the guidelines remain to be clarified or resolved before a revised
version can be prepared in accordance wi th Commi ssion on Human Ri ghts
resol ution 1998/43. Sone of these issues are highlighted bel ow

The term nol ogy nmust be clarified

82. In addition to numerous substantive differences in the documentary
sources di scussed above, discrepancies remain concerning the use of terms.
Many of the inconsistencies, far frombeing mnor or insignificant, may
seriously obfuscate a clear rendering of the applicable international |ega
norms on the right to “reparation”. ' The expert intends to review the
various sources and content of international and national nornms on
restitution, conpensation and rehabilitation in respect of human rights
violations in a systematic and thorough way and to clarify the rel evant terns
in order to pronote maximum conceptual consistency and accuracy in this area.

The point of departure for the devel opnent of coherent guidelines on the right
to reparation nust be the victim

83. In seeking to clarify both the terms and concepts of the right to
reparation, the expert believes it necessary to adopt the victimof violations
as the point of departure for the devel opnent of coherent guidelines governing
this right. Extraneous considerations concerning sources of law, or the
particul ar interests of one or other CGovernnment, should not obscure the
fundamental inperative of ensuring that victins of violations receive
reparati on.

The relationship between the right to reparation in human rights | aw and the
rel evant _international humanitarian | aw provisions should be clarified

84. If the noral and conceptual point of departure for revising the
guidelines on the right to reparation is the victim then it follows that the
gui del i nes shoul d not exclude violations conmtted in the context of arned
conflict. First, violations perpetrated during internal or internationa
armed conflict may be at |east as serious, if not nore so, than those
conmitted in peacetine. Second, international human rights |aw contains norns
whi ch permt no suspension, infringenment or derogation, regardless of whether
or not there exists a public energency, even war. * The right to reparation
for violations of these non-derogable rights cannot be excluded fromthe

revi sed gui delines. Moreover, as many of these non-derogable rights, such as
the right not to be tortured, killed or enslaved, overlap with or are nore
clearly set out in norms of international humanitarian |aw, the expert
considers it necessary to clarify the normative connection of the right to
reparation to both international human rights |aw and internationa

humani tari an | aw.

The term “qross violations of human rights”

85. As di scussed above, the term “gross violations of human rights” is used
in various places in connection with the right to reparation w thout adequate
clarification. It seens obvious that, if the right to reparati on were defined
as applicable only to “gross violations of human rights”, then it would be
necessary to have avail able an accepted | egal definition of this term
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However, it woul d appear that the term “gross violations of human rights”, has
been empl oyed in the United Nations context not to denote a particular
category of human rights violations per se, but rather to describe situations
i nvol ving human rights violations by referring to the manner in which the

vi ol ati ons may have been conmitted or to their severity. It may well be,

then, that the term“gross violations of human rights” should be understood to
qualify situations, with a viewto establishing a set of facts that may figure
as a basis for clainms adjudication, rather than to inply a separate |ega
regi me of reparations according to the particular rights violated.

86. The expert considers that the meani ng and rel evance of the term “gross
violations of human rights” with respect to the right to reparation, and its
appropriate place, if any, in the revised guidelines, is a matter that needs
to be squarely addressed.

The issue of a Governnent’'s financial burden for violations attributable to a
prior reqgine

87. In international |aw, the doctrine of |legal continuity and principles of
State responsibility make a successor Government |iable in respect of clains
arising froma former governnent’s violations. However, in cases simlar to
that of Rwanda, which had to cope with the consequences of the 1994 civil war,
genoci de and related violations, in which some 1 nillion persons were killed
and rmuch of the country’s infrastructure was destroyed, the normal rules
relating to State responsibility and succession nmay create an unfair burden
that may need to be addressed by the international community. |In an era when
ethnic conflict and civil war have becone increasingly commopn in conparison to
i nternational armed conflicts, the responsibility of a new Governnent to pay
for past violations may require a specific guiding principle, which should be
i ncorporated in the guidelines.

The neasure of damages should correlate to the gravity of the harm suffered

88. Not wi t hst andi ng the anbi guity surrounding the term“gross violations of
human rights”, and the need for it to be clarified, it is a basic principle of
justice that the nmeasure of damages should be commensurate with the gravity of
t he harm suffered

89. The expert considers it necessary to study the legal criteria enployed
at the international, regional and national |evels designed to ensure that, in
clainms for restitution, conpensation and rehabilitation, the measure of
damages awarded correlates to the gravity of the harm suffered.

Fort hconmi ng Preparatory Comm ssion discussions to review the Rone Statute of
the International Crimnal Court

90. As di scussed above, a nunber of provisions in the Rone Statute of the
International Crimnal Court bear on the right to reparation. This issue wll
remai n under discussion in Preparatory Commr ssion meetings scheduled to be
convened in 1999 to review matters outstanding in the Rome Statute. The
expert intends to take these discussions into account to ensure that the

revi sed gui delines reflect any inportant devel opnents in that forum which
relate to his mandate.
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Towards universally acceptable gquidelines through a broad consultative process

91. It remains of cardinal inportance that the guidelines, once revised, are
anenable to universal application by all States. The guidelines should thus
reflect the various legal cultures and traditions of the world, rather than
those of only one or some sections of the globe. Oherw se, sonme States would
naturally feel such guidelines to be alien

92. To ensure the universality of the revised guidelines, the expert
considers it necessary to conduct an in-depth conparative study of the

rel evant international, regional and donmestic norns of States Menbers of the
United Nations in order to reveal patterns and trends in the application of
the right to restitution, conpensation and rehabilitation in cases of human
rights violations.

93. Followi ng clarification of conceptual, term nol ogical and normative
anbiguities remaining in the guidelines, through a broad consultative process,
the expert plans to ensure that the Guidelines and Principles can gain w de

i nternational support and be fornulated in a way that can best advance the
right of victinms to conpensation, reparation and restitution for human rights
vi ol ati ons.

94. In order to fulfil the mandate entrusted to himin Conm ssion
resolution 1998/43, the expert considers it necessary to hold consultations
with interested Governments, intergovernnental organizations and

non- gover nnent al organi zati ons, and to conduct research on national |aws and
procedures pertaining to restitution, conpensation and rehabilitation, as well
as on the relevant international |egal nornms at the global and regiona

| evels, and then to submt, by the sumer of 1999, a draft report to
Governments, United Nations agencies, bodies and programes, intergovernnenta
organi zations, the International Comrittee of the Red Cross and NGGCs, for
their views and cormments. Wth a view to harnoni zing the guidelines with
existing forms of renedy, the expert considers it necessary to conduct a
systematic review of fornms of rights and renedies as they pertain to the
mandat e, the ways and neans of the individual right of access by nationals and
ali ens before national |egal bodies, and finally, the question of

i nternational |egal consequences for failure to provi de substantive redress
for such right of procedural access to judicial and adm ni strative bodies.

95. G ven the |l arge nunber of renaining conmplex conceptual and
term nol ogi cal anbiguities, the expert enphasizes that considerable research
nmust be carried out before the guidelines can be substantively revised in a
manner that harnonizes themw th |aws and procedures already devel oped at

i nternational, regional and national |evels. Further consultations are needed
wi th Governnments, inter-governnmental organizations and non-governnent a

organi zations, as well as with special rapporteurs, experts, specia
representatives, working groups and other Comm ssion nechani sns, as di scussed
above. To this end, the expert recommends that the necessary funds be made
avail able to the mandate so that a study on these norns and procedures can be
carried out by a consultant. This would enable the expert to undertake a nuch
full er and nore conprehensive analysis with a viewto finalizing the revision
of the guidelines.
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Not es

1/ In his note to the Comm ssion on Human Rights (E/ CN. 4/1999/53),
subm tted pursuant to paragraph 3 of Conm ssion resolution 1997/29 in which
the Comm ssion requested himto prepare an additional report on the basis of
the replies he received from States, the Secretary-General indicated that
further replies received fromthe Governnments of Benin, Col onbia, Paraguay and
Uruguay had been submitted to the independent expert, pursuant to paragraph 3
of resolution 1998/43, so that the expert m ght take account of themin the
preparation of his present report to the Comm ssion. Replies received froma
nunber of international organizations, United Nati ons agencies and programes
and non-governmental organizations were also submitted to the expert.

2/ M. Theo van Boven prepared three versions of the basic principles
and guidelines on the right to reparation for victins. The first version is
found in document E/CN. 4/ Sub.2/1993/8 of 2 July 1993, section IX, and will be
hereinafter referred to as “the 1993 van Boven Cuidelines”. The second
version is found in document E/ CN. 4/ Sub.?2/1996/17 of 24 May 1996 and will be
hereinafter referred to as “the 1996 van Boven Cuidelines”. The third version
is found in docunment E/ CN.4/1997/104 of 16 January 1997, hereinafter referred
to as “the 1997 van Boven Guidelines (revised)” or “the 1997 proposal”. \here
reference is made sinply to “the van Boven Guidelines”, this should be taken
to mean either the 1996 or 1997 versions.

3/ See Commi ssion on Human Rights resolution 1998/ 53 on inpunity,
adopted wi thout a vote on 17 April 1998, in which the Commi ssion noted the
report submtted by M. Louis Joinet pursuant to Sub-Conm ssion
deci si on 1996/119 (E/ CN. 4/ Sub. 2/1997/ 20/ Rev. 1) and the set of principles for
the protection and pronmoti on of human rights through action to conbat inpunity
annexed to the report, and decided to continue consideration of the matter at
its fifty-fifth session.

4/ There are two versions of the final report prepared by M. Joinet
pursuant to Sub- Conmi ssion decision 1996/119 on the question of the inmpunity
of perpetrators of human rights violations (civil and political)

(E/ CN. 4/ Sub. 2/ 1997/ 20 of 26 June 1997 and E/ CN. 4/ Sub. 2/ 1997/ 20/ Rev. 1 of
2 Cctober 1997). The set of principles they each contain will be referred to
as the “Joinet Guidelines” and the “revised Joinet Cuidelines”.

5/ See “Reining in impunity for international crimes and serious
viol ations of fundanental human rights: Proceedings of the Siracusa
Conference”, Nouvelles Etudes Pénales (No. 14, 1998); “Accountability for
i nternational crines and serious violations of fundamental human rights”, Law
and Contenporary Problens (No. 59, 1996).

6/ See, for exanple, the report of the Special Rapporteur
M. N gel S. Rodley, submitted pursuant to Conmm ssion resolution 1997/ 38
(E/CN. 4/ 1998/ 38), which in Chapter IIl reviews information transmtted by the

Speci al Rapporteur to Governnents, as well as the replies received from
15 Decenber 1996 to 5 Decenber 1997 concerning this mandate, including aspects
relating to the right to restitution
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7/ See, for exanple, the report of the Special Rapporteur
M. Bacre Waly Ndiaye, submtted pursuant to Comm ssion on Human Ri ghts
resolution 1997/61 (E/CN.4/1998/68), Chapter |11, sections J and K of which

consi der the questions of inmpunity and the rights of victinms, respectively.
In section K, the Special Rapporteur refers to “the right of victinms or their
famlies to receive fair and adequate conpensation within a reasonable period
of tinme”.

8/ In the report of the Special Rapporteur on violence agai nst wonen,
its causes and consequences, submtted in accordance with Comm ssion
resolution 1997/44 (E/CN.4/1998/54), M. Radhi ka Coomaraswany referred to the
need for legal renmedies for victinms, including an individual right to
conpensation, rehabilitation and access to social services in the context of
the permanent international crimnal court, and at the national I|evel,
mechani snms to provide redress for victins, including conpensation for injuries
and costs, as well as the provision of economc, social and psychol ogi ca
assistance to victi msurvivors of sexual violence during tines of armed
conflict.

9/ See the final report submtted by Ms. Gay J. MDougal |, Specia
Rapporteur of the Sub-Comm ssion (E/ CN. 4/ Sub. 2/1998/13).

10/ I n paragraph 103 of her progress report, submtted pursuant to
Conmmi ssion resolution 1997/9 (E/ CN. 4/1998/10), the Special Rapporteur
M's. Fatma-Zohra Ksentini, reconmrended the institution of independent nationa
comm ssions of inquiry with judicial or quasi-judicial powers in cases of
alleged illicit novenent or attenpted dumpi ng of toxic wastes or dangerous
products. Anong their envisaged functions would be “to guarantee effective
means of redress so that victins can obtain adequate conpensation or
reparation, and to propose renmedies to rectify the situation and to prevent
the recurrence of illicit practices”.

11/ See, for exanple, paragraphs 88 and 112 of the report on the
situation of human rights in the Federal Republic of Yugoslavia
(E/ CN. 4/ 1998/ 15) submitted pursuant to Commi ssion resolution 1997/57 by
Ms. Elisabeth Rehn, former Special Rapporteur on the situation of human rights
in the territory of the former Yugoslavia. To take another exanple, in the
Report of the Special Rapporteur on the independence of judges and | awers
(E/CN. 4/ 1998/ 39/ Add. 1) - a thematic mandate - M. Param Cumaraswany made
reference to a “right to conmpensation” in the national context of Peruvian
amesty |laws and the question of inpunity in connection with his mssion to
Peru of 9 to 15 Septenber 1996.

12/ See, for exanple, the report of the Wrking G oup on Enforced or
I nvol untary Di sappearances (E/ CN. 4/1998/43), in which the Wrking G oup noted
that some States had begun to provide financial conpensation to victinms of
enforced di sappearance. Considering this to be inportant, the Wrking G oup
on 27 June 1997, wote to those countries with nore than 20 cases of alleged
di sappearance pending on their files to seek information on each country's
practice in this respect, requesting information on the |egal basis for
conpensation in the country, the legal requirenments and | egal procedures
| eading to a presunption of death, and who is responsible to initiate such
procedures, whether the payment of conpensation requires a presunption of
deat h, whether the Covernnent uses the method of exhumation to determ ne the
identity of a person reported to have di sappeared, whether the Government has
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in fact conmpensated victins or famlies of victins of di sappeared persons.

The Working G oup further indicated that, by the tinme of publication of its
report, 12 countries - Argentina, Chile, Ethiopia, Guatemala, Honduras, India,
Morocco, Peru, the Philippines, Sri Lanka, Turkey and Uruguay - had submtted
i nformati on concerning conpensation for victinms or relatives of victinms of
enforced or involuntary di sappearances.

13/ See, for exanple, the final report on the question of the inpunity
of perpetrators of human rights violations (econonmic, social and cultura
rights), prepared by M. El Hadji Guissé, Special Rapporteur, pursuant to
Sub- Commi ssi on resol ution 1996/ 24 (E/CN. 4/ Sub.2/1997/8). In paragraph 140,
the Speci al Rapporteur recomrended that: “As for cultural goods and those
illegally acquired during the period of apartheid, the adequate form of renedy
is restitution where this is possible. Those who have been illegally
di spossessed must be able to retrieve their full property and cul tural goods
must be given back to the peoples who are their genui ne owners.”

14/ See the Discussion guide for the Tenth United Nations Congress on
the Prevention of Crinme and the Treatnent of O fenders (A/ CONF.187/PM 1 and
Add. 1) .

15/ The expert has taken into account comments received fromthe
Governnments of Chile, Croatia, Germany, Japan, the Philippines and Sweden,
cont ai ned in document E/CN.4/1998/34, as well as a conmunication received from
the International Committee of the Red Cross, references to which appear
wher ever appropri ate.

16/ 1993 van Boven Cuidelines, principles 1 to 7.
17/ 1993 van Boven Cuidelines, principles 8 to 11
18/ 1993 van Boven Cuidelines, principles 12 to 20.
19/ 1996 van Boven Cuidelines, principle 1.

20/ 1996 van Boven Cuidelines, principle 2.

21/ 1996 van Boven Cuidelines, principle 2.

22/ 1996 van Boven Cuidelines, principle 3.

23/ 1996 van Boven Cuidelines, principles 4 to 5.
24/ 1996 van Boven Cuidelines, principle 6.

25/ 1996 van Boven Cuidelines, principles 7 to 11
26/ 1996 van Boven Cuidelines, principles 12 to 15.

27/ The identification of the | egal source of that duty appears
necessary.

28

~

1993 van Boven Cuidelines, principle 1.

29

~

1996 van Boven Cuidelines, principle 1.
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30/ The issue of State responsibility has been on the agenda of the
I nternational Law Comm ssion since 1949. At its 1997 session, the Conm ssion
adopted a provisional tinetable geared to resolving a nunber of issues,
i ncluding the question of international crinmes, the regime of counternmeasures
and the settlenent of disputes. See first report on State responsibility by
M. James Crawford, Special Rapporteur (A/CN. 4/490).

|QJ
=
~

1993 van Boven Cuidelines, principle 1.

(98}

2/ 1993 van Boven Cuidelines, principle 1

[98)

3/ 1996 van Boven Cuidelines, principle 3.

34/ “Reining in inmpunity for international crinmes and serious
viol ations of fundanental human rights: Proceedings of the Siracusa
Conference” Nouvelles Etudes Pénales, (No. 14, 1998); “Accountability for
i nternational crines and serious violations of fundamental human rights,
Law and Contenporary Problens (No. 59, 1996).

35/ 1993 van Boven Cuidelines, principle 2
36/ 1993 van Boven Cuidelines, principle 2.
37/ 1993 van Boven Cuidelines, principle 5.
38/ 1993 van Boven Cuidelines, principle 5.

39/ Mechani sms that may be referred to as “truth comr ssions” have
been created in Argentina, Bolivia, Chad, Chile, El Salvador, Ethiopia, the
Federal Republic of Cernmany, Guatemala, the Philippines, Rwanda, South Africa,
Uganda, Uruguay, and Zi nbabwe. See Priscilla Hayner, “Fifteen truth
conmi ssions: A conmparative study”, Human Rights Quarterly (No. 16, 1994).

40/ 1993 van Boven Cuidelines, principle 11 (e).

41/ 1996 van Boven Cuidelines, principle 2.

42/ 1993 van Boven Cuidelines, principle 11 (e).

43/ 1996 van Boven Cuidelines, principle 15 (e).

44/ 1996 van Boven Cuidelines, principle 15.

45/ 1993 van Boven Cuidelines, footnote to principle 2.

46/ 1993 van Boven Cuidelines, principle 4.

47/ 1996 van Boven Cuidelines, principle 7.

48/ 1996 van Boven Cuidelines, |anguage prior to principle 12.
49/ 1996 van Boven Cuidelines, principle 12.

50/ 1993 van Boven Cuidelines, principle 8 (enphasis added).
“Restoration of citizenship” remains in the 1996 version

51/ 1993 van Boven Cuidelines, principle 9 (f).
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52/ 1996 van Boven Cuidelines, principle 13 (c).
53/ See paragraph 18 above.
54/ 1993 van Boven Cuidelines, principle 11 (c).

55/ 1996 van Boven Cuidelines, principle 15 (c). The Government of
Sweden noted that requiring an official judicial declaration mght be
interpreted as contraveni ng the i ndependence of the judiciary since
Gover nment s cannot/should not be able to require a certain decision froma
court in a certain case. See coments of Sweden, paragraphs 11 and 12.

56/ 1993 van Boven Cuidelines, principle 20.

57/ The 1997 proposed title is: “Basic principles and gui delines on
the right to reparation for victins of [gross] violations of human rights and
i nternational humanitarian | aw’

58/ The Governnent of Chile noted the renoval of “gross” as a nodifier
of violations in van Boven's 1997 proposed guidelines, indicating that it
woul d be a fundanental change in the scope of the guidelines and, in the |ight
of that change, it was essential to define and differentiate adequately
bet ween “gross violations” and “violations”. See comments of Chile,
paragraphs 2 to 4. The Governnent of the Philippines supported the renoval of
“gross” and expressed the opinion that the act of violation itself should
serve as a basis of the claimto a right of restitution, conpensation or
rehabilitation and not the gravity of its nature. See comrents of the
Phi | i ppi nes, paragraph 2.

59/ 1996 van Boven Cuidelines, principle 2.

(ep}
<

0

1996 van Boven Cuidelines, principle 2.

(op)
~

1 1996 van Boven Gui delines, principle 9.

62/ Both the Governnents of Chile and the Philippines expressed the
view that this is an inmportant addition. See conmments of Chile, paragraph 25;
comments of the Philippines, paragraph 3.

63/ 1997 van Boven Guidelines (revised), see for exanple, title and
principles 1, 2, 5, 9, 11, 12, 13, 15 (gQg).

64/ 1997 van Boven Cuidelines (revised), principle 6.

65/ 1997 van Boven Cuidelines (revised), principle 7. The Governnent
of the Philippines supported the renpval of this text. See comments of the
Phi | i ppi nes, paragraph 6.

66/ 1997 van Boven Cuidelines (revised), principle 6. The Gover nment
of Chile expressed the opinion that the text rightly specified that the
connection should be a close one. See conments of Chile, paragraph 28. The
Government of Croatia expressed its opinion that allow ng the i medi ate
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fam |y, dependants and ot her persons closely connected with the victimto
claimreparation was prai seworthy, but the precedence of these clainm was not
articulated. See comrents of Croatia, paragraphs 5 and 6.

67/ 1997 van Boven Cuidelines (revised), principle 13 (e).

68/ 1997 van Boven Cuidelines (revised), principle 15 (g).
69/ The 1996 and 1997 princi ples and gui delines proposed by

M. van Boven will be referred to as the van Boven CGuidelines. \Where

appropriate, a distinction will be made between the 1996 and 1997 versions.

All citations to the van Boven Gui delines may be inputed to the 1997 proposed

changes, except as specifically noted.

70/ The two sets of guidelines prepared by M. Joinet were issued
wi thin nonths of each other. Since the two versions contain significant
differences with respect to reparation for victinms, the present report
conpares the van Boven CGuidelines to each of the other two docunents.

71/ van Boven Gui delines, principle 7; Joinet Cuidelines,
principle 39.

72/ van Boven Gui delines, principle 12.

73/ Joi net Gui del i nes, principle 40.

74/ van Boven Gui delines, principle 12; Joinet Guidelines,
principle 40.

75/ van Boven Gui delines, principle 12; Joinet Guidelines,
principle 40.

76/ van Boven Cuidelines (revised), principle 13 (e).

77/ Joi net CGuidelines, principle 41 (enphasis added).

78/ van Boven Cuidelines, principle 13.

79/ van Boven Gui delines, principle 7 (enphasis added).

80/ van Boven Cuidelines, principle 4 (enphasis added).

81/ van Boven Gui delines, principle 14; Joinet Guidelines,
principle 42.

82/ Joi net Guidelines, principle 44.

83/ Joi net Guidelines, principle 44 (a) to (e).

84/ van Boven Cui delines, principle 15.

85/ van Boven Cuidelines, principle 15 (d).

86/ Joi net Guidelines, principle 44 (a).
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87/ van Boven Cuidelines, principle 15 (a).

88/ van Boven Cuidelines, principle 15 (b).

89/ van Boven Cuidelines, principle 15 (c).

90/ van Boven Cuidelines, principle 15 (h) (i).

91/ van Boven Cuidelines, principle 15 (h) (ii).

92/ van Boven Cuidelines, principle 15 (h) (iii).

93/ van Boven Gui delines (revised) (E/ CN.4/Sub.2/1997/20/Rev. 1,
principle 15 (h) (iv).

94/ van Boven Gui delines (revised) (E/CN.4/Sub.2/1997/20/Rev. 1,
principle 15 (h) (v).

95/ Joi net Guidelines, principle 46

©

6/ Joi net Guidelines, principle 47.

©

7/ Joi net Guidelines, principles 48 to 50.

98/ See Joinet Guidelines (revised). Principle 36 refers to
par agraph 41, which in turn refers to the 1996 van Boven Cui deli nes.

99/ Joi net Guidelines (revised), paragraph 41.

100/ See paragraphs 25 to 29 above, which discuss the 1997 proposed
changes to the 1996 version of the van Boven Cui deli nes.

101/ Joinet Cuidelines (revised), principles 37 to 41.

102/ van Boven Cuidelines, principle 7.

103/ Joinet Cuidelines, principle 43; Joinet CGuidelines (revised),
principle 36.

104/ van Boven Cuidelines, principle 1.

105/ van Boven Cuidelines, principle 2

106/ Joinet Cuidelines, principle 36; Joinet CGuidelines (revised),
principle 33.

107/ van Boven Cuidelines, principle 3.

108/ Joinet Cuidelines, principle 36; Joinet CGuidelines (revised),
principle 33.

109/ van Boven Cuidelines, principle 1.

110/ van Boven Gui delines, principle 4; Joinet Cuidelines,

principle 37; Joinet Guidelines (revised), principle 34.
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11/ van Boven Cuidelines, principle 5; Joinet Cuidelines,
principle 37; Joinet Guidelines (revised), principle 34.
112/ van Boven Guidelines, principle 6; Joinet Cuidelines,

principles 36, 40, 44; Joinet Cuidelines (revised), principle 36.

=
=
(98]
~

van Boven Cuidelines, principle 9; Joinet Cuidelines,
le 27; Joinet CGuidelines (revised), principle 24.

princi

©
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/ Joinet Guidelines, principle 27; Joinet Guidelines (revised),
24,
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/  van Boven Cuidelines, principle 9 (enphasis added).

116/ The Government of Chile noted that it seemed inappropriate to
propose the non-applicability of statutory limtations in civil and not in
crimnal cases, |eaving unnet the obligation to prosecute and puni sh cases of
serious violations nmentioned in principle 15 (c), nmerely because of the
passage of tine.

=

17/ Ceneral Assenbly resolution 2391 (XXI11) of 26 November 1968.
118/ It should be noted also that article 29 of the Rone Statute of the
International Crimnal Court (A/CONF. 183/9) provides that: “The crimes within
the jurisdiction of the Court shall not be subject to any statute of
limtations”.
119/ van Boven Guidelines, principle 5.

120/ Joinet Cuidelines, principle 24; Joinet Guidelines (revised),

principle 21.

=
=

121/ See M Cherif Bassiouni and Edward M Wse, “Aut dedere aut
judicare: The duty to extradite or prosecute” in International Law (1995)
Part I, pp. 3-69; and Lyal S. Sunga, The Energing System of Internationa
Criminal Law. Devel opnents in Codification and Inplenentation (1997),

Chap. V.2, pp. 250-256.

122/ van Boven Cuidelines, principle 8; Joinet Guidelines,
principle 38; Joinet Guidelines (revised), principle 35.

123/ van Boven Cuidelines, principle 8. The Governnent of Sweden noted
the ambiguity as to whether the principle confers upon the State a duty to
actively spread the information or nmerely to provide information upon request.
See coments of Sweden, paragraph 8.

124/ Joi net Cuidelines, principle 38.
125/ van Boven CGuidelines (revised), principle 8. The Governnent of

t he Philippines expressed the opinion that this | anguage should remain in the

gui delines. See coments of the Philippines, paragraph 7.

126/ van Boven Guidelines, principle 10. The Governnment of Japan noted
that it should be understood that disclosure of information should be
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restricted fromthe point of view of the protection of individual privacy, as
wel |l as for investigation and trial. See coments of Japan, paragraph 6.

127/ Joinet Cuidelines, principles 1-18; Joinet Cuidelines (revised),
principles 1-17.

128/ Basic Principles of Justice, principle 1

129/ van Boven Guidelines, principle 1; Joinet Guidelines, principle 1
(note that the Joinet CGuidelines only discuss violations of human rights).

130/ Basic Principles of Justice, principles 18 and 19.
131/ Basic Principles of Justice, principle 19.

132/ van Boven Guidelines, principle 12; Joinet GCuidelines,
principle 40; Joinet Guidelines (revised), principle 36 (refers to van Boven's
definitio

133/ van Boven Cuidelines, principle 13, Joinet GCuidelines,
principle 41; Joinet Guidelines (revised), principle 36 (refers to van Boven's
definitio

134/ van Boven Cuidelines, principle 14, Joinet Cuidelines,
principle 42; Joinet Guidelines (revised), principle 36 (refers to van Boven's
definitions).

135/ Basic Principles of Justice, principle 8.
136/ Basic Principles of Justice, principles 12 and 13.
137/ Basic Principles of Justice, principles 14 and 17.
138/ Basic Principles of Justice, principle 10.

139/ van Boven Gui delines, principle 15; Joinet Cuidelines,
principles 44 to 50; Joinet CGuidelines (revised), principles 36 to 42. Even
t hough the revised versi on does not consider guarantees of non-repetition an
el ement of victimreparation, it still contains provisions regarding it in the
section on the right to reparation

140/ van Boven Guidelines, principle 15; Joinet GCuidelines,
principles 44 to 50; Joinet Cuidelines (revised), principles 36 to 42.

141/ van Boven Guidelines, principle 13; Joinet Cuidelines,
principle 41; Joinet Guidelines (revised), principle 36.

142/ The Government of Chile noted that national |aw systens have
various ways of regulating the State's liability for illicit acts and that it
woul d seem appropriate to include in the set of basic principles a specific
provi sion establishing the State's inmediate, direct liability for
conpensation, wi thout prejudice to the right to attenpt to recover fromthe
i ndi vi dual offender. Comments of Chile, paragraphs. 17 to 21

143/ Basic Principles of Justice, principle 8.
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144/ Basic Principles of Justice, principle 11
145/ Basic Principles of Justice, principle 12.
146/ Basic Principles of Justice, principle 12 (a) and (b).
147/ Basic Principles of Justice, principles 4 and 5.
148/ Basic Principles of Justice, principle 6.
149/ van Boven Guidelines, principle 4; Joinet Cuidelines,

principle 37; Joinet Guidelines (revised), principle 34.

150/ 1CC Statute, article 75, paragraph 1.
151/ 1CC Statute, article 75, paragraph 1.
152/ van Boven Cuidelines, principle 7; Joinet Guidelines,

principle 39. The Statute's definition is, however, the same as that in the
revi sed Joi net Cuidelines, see Joinet Cuidelines (revised), principle 36.

1

(o2l

3/ ICC Statute, article 79.

154/ Basic Principles of Justice, principle 13. In this context, it
shoul d be noted that a nunber of trust funds have been created in connection
with certain categories of human rights violations, for exanple, the
United Nations Voluntary Fund for Victins of Torture and the United Nations
Vol untary Trust Fund on Contenporary Forms of Slavery.

155/ 1CC Statute, article 68, van Boven Cuidelines, principle 5; Joinet
Gui delines, principle 37; Joinet Cuidelines (revised), principle 34; Basic
Principles of Justice, principle 6 (d).

156/ van Boven Cui delines, Joinet Guidelines, Declaration of Basic
Principles of Justice and ICC Statute.

157/ van Boven uses the term “reparation” to refer collectively to
“restitution”, “conpensation”, “rehabilitation”, and “satisfaction and
guarantees of non-repetition”. See van Boven Cuidelines, principle 7.

158/ There are 25 categories of international crine: 1. aggression
2. war crinmes; 3. unlawful use, production and stockpiling of certain
prohi bi ted weapons; 4. crinmes agai nst humanity; 5. genocide; 6. apartheid,;

7. slavery and slave related practices; 8. torture; 9. unlawful human
experimentation; 10. piracy; 11. offenses against international maritine

navi gation; 12. unlawful seizure of aircraft; 13. attacks agai nst
internationally protected persons; 14. taking of hostages; 15. unlawful use of
the mails (for terror-violence); 16. drug offenses (international);

17. destruction and/or theft of national treasures and cultural heritage;

18. environnental violations; 19. cutting of submarine cables;

20. international traffic in obscene materials; 21. counterfeiting (currency);
22. bribery of foreign public officials; 23. theft of nuclear materials;

24. use of mercenaries; and 25. crinmes against the United Nations and

associ ated personnel. See M Cherif Bassiouni, International Crimnal Law
Conventions and their Penal Provisions (1997).
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159/ M Cherif Bassiouni, Crimnal Law Conventions and their Pena
Provi si ons, (1997), pp. 515-599.

160/ M Cherif Bassiouni, “The normative framework of internationa
humani tari an | aw Overl aps, gaps, and ambiguities”, Transnational Law and
Cont enporary Problenms (No. 8, 1998), p. 199.

161/ M Cherif Bassiouni, “lInternational crimes: Jus cogens and
obligations erga omes”, Law and Contenporary Problens (No. 9, 1996);
Karen Parker and Lyn Beth Neylon, “Jus cogens: Conpelling the |aw of human
rights”, 12 Hastings International Law Review (No. 585, 1998);
Gordon A. Christenson, “Jus cogens: Guarding interests fundamental to
i nternational society”, Virginia Journal of International Law (No. 28, 1988);
Mark Janis, “Jus cogens: An artful not a scientific reality”, Connecti cut
Journal of International Law (No. 370, 1988).

16 M Cherif Bassiouni, “A functional approach to 'general principles

2/
of international law ”, Mchigan Journal of International Law (No. 768, 1990).

163/ The term “reparation” here is used as shorthand for the |onger
formul ation, “restitution, conpensation and rehabilitation”, used in
Conmi ssion resolution 1998/43. It is worth considering whether a nore neutra
term such as “redress” mght be nore appropriate to qualify the subject of
the expert’s mandate.

164/ See report of the Meeting of Experts on Rights Not Subject to
Derogation during States of Emergency and Exceptional C rcunstances,
(E/ CN. 4/ Sub. 2/ 1995/ 20, annex |). See also D. Prénont, C. Stenersen and
|. Oseredczuk (eds.), Non-Derogable Rights and States of Energencies, 1996.
See further Chowdhury, Rule of Law in a State of Energency: The Paris M ninmum
Standards of Human Rights Norns in a State of Energency, 1989.




