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The neeting was called to order at 3.10 p. m

PREVENTI ON OF RACI AL DI SCRI M NATI ON, | NCLUDI NG EARLY WARNI NG MEASURES AND
URGENT ACTI ON PROCEDURES (agenda item 3) (continued)

Australia (CERD/ C/ 347)

1. At the invitation of the Chairman, M. Gol edzinowski, M. Or and
Ms. Bicket (Australia) took places at the Conmittee table

2. M . GOLEDZI NOABKI (Australia) referred the Conmittee to the announcenent
of the appointnment of WIIliam Jonas as the Aboriginal and Torres Strait

I sl ander Social Justice Conm ssioner with the Human Ri ghts and Equal
Opportunity Conm ssion for a period of five years starting on 6 April

3. In 1998, his Governnment had invited the Special Rapporteur on
Contenporary Forns of Racism Racial Discrimnation, Xenophobia and Rel ated

I nt ol erance of the Sub-Commi ssion on Prevention of Discrimnnation and
Protection of Mnorities to visit Australia. Oiginally planned for May 1998,
the visit had had to be postponed, but since then, the Special Rapporteur had
i ndi cated that, given certain positive developnents in Australia, to which he
had also referred in his report to the General Assenbly in 1998, a visit to
Australia was currently of low priority and was unlikely in 1999.

4, M. ORR (Australia) recalled that in 1992, the Hi gh Court of Australia
had handed down its Mabo decision, which for the first tine had recognized the
traditional land rights, known as native title rights, of Australia's

i ndi genous people. Fromthe tine of British settlenment in 1788 until theMabo
deci sion, common | aw had held that Australia' s indigenous people had no such
rights. Australia had been said to beterra nullius, i.e. land belonging to
no one. The Mabo decision had overturned that great injustice. The Court's
deci sion had to a | arge extent been based on international |egal thinking,

i ncluding on racial discrimnation. But although the Court had held that
native title rights had survived the acquisition of sovereignty by the
British, it had also found that native title had been extingui shed during the
gradual devel opnment of the colony by the construction of public works, such as
roads and schools, and by grants to settlers, such as freehold and | easehol d
grants. As the judges in the Mabo case had noted, the di spossession of
Australia's indigenous people and the extingui shnment of their rights had
underwitten the devel opnent of the nation.

5. The Native Title Act, passed by the Commonweal th Parliament in 1993, had
sought to incorporate the |law of native title into Australian law. It had
drawn a distinction between the past and the future: for the past, it had
sought to validate past acts of Governments which m ght have been invalid
because of the existence of native title, in particular acts which had taken
pl ace after 1975, when the Racial Discrinmnation Act had been passed to

i mpl ement of Australia' s obligations under the International Convention on the
Elimnation of Al Fornms of Racial Discrimnation. Tragic as the past

di spossession of Australia's indigenous people had been, in the Governnent's
view it was not possible to undo those events. Rather, the question of their
validity had been put aside, albeit with conpensati on payable for the effect
of that validation on any native title rights. At the same tine, the Native
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Title Act had significantly restricted the future extingui shment of native
title. The so-called “freehold test” had been introduced, freehold being the
hi ghest formof title to | and under Australian law, and to a |l arge extent the
Native Title Act had provided that native title-holders should be accorded the
sane rights as freehol ders

6. The Act had created a special “right to negotiate”, referred to during
the debate as a special neasure, although sone regarded it as a provision of
substantive equality for native title-holders. That was a procedure which was
not available to other |andholders in Australia and had to do with m ning or
conmpul sory acquisition of native title land. It had provided for notification
of native title-holders and others, good-faith negotiation, a determ nation by
an i ndependent specialist body, the National Native Title Tribunal, and a
limted overriding power for mnisters. The right to negotiate had been open
not only to people who had a determned claimto native title, but also to
credi ble claimants, as a response to the problemthat, since recognition of
native title had cone very late, it had been unclear where native title had
exi sted and who had held it. The Act had introduced a process for obtaining a
determ nation of native title froma special body, the National Native Title
Tri bunal, and the Federal Court, placing enphasis on nmediation in resolving
native title disputes. It had also established Aboriginal and Torres Strait

I sl ander representative bodies to assist persons in naking their clains to
native title; those bodies were funded. Finally, the Act had set up a Land
Fund, which would grow to a guaranteed capital base of 1.3 billion Australian
dollars, to enable indigenous people who had been di spossessed and whose
native title rights had been extingui shed to purchase | and.

7. On the basis of the Mabo decision and the Native Title Act, it had been
estimated that about 39 per cent of Australia - i.e. vacant Crown |land or |and
in respect of which there had been no other significant interests - could be
clai med under native title, the assunption being that native title m ght be
equi val ent in such cases to ownership of the land. But it had al so been
assuned that in about 60 per cent of Australia, native title could not be
obt ai ned or claimed, because it had been extinguished by past acts of
governnment over the 200 years of col onization

8. The W Kk decision, handed down by the High Court in 1996, concerned
pastoral |eases, which were a type of grant made by Governnents to third
parties allowing themto carry on pasturing and, in sonme cases, agricultura

and other primary-production activities. |In that decision, the H gh Court had
found that the grant of a pastoral |ease in the past had not necessarily
extingui shed native title rights to the land concerned. |Instead, native

title-holders and pastoral |essees could coexist on pastoral |ease |and. That
deci sion had rai sed a nunber of issues. Firstly, pastoral |eases concerned
about 40 per cent of Australian |land. Therefore, added to the other

39 per cent, native title clains could be made to about 79 per cent of
Australia. Secondly, on pastoral |ease land, it was clear that native title
m ght not anpbunt to full ownership of that |and, because the native title
owners shared the land with the pastoral |essees. There were two coexisting
rights, neither of which amobunted to full ownership. Thirdly, although the
deci sion had established basic principles, it had not dealt in detail with the
relationship between the native title-holders and the pastoral |essees on
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pastoral |ease |and, which had remai ned unclear. Those issues had had to be
addressed, as had a range of other questions that had arisen over the severa
years during which the Native Title Act had been in force.

9. The Native Title Anmendment Bill had consequently been proposed by the
Governnent to deal with issues raised by theWk decision and in connection
with the inplenmentation of the Native Title Act. The passage of the Native
Title Anmendnment Act had been controversial. There had been extensive
consultation with stakehol ders, and in the course of the parliamentary debate
the Governnent had accepted nmany changes, sone of which had been beneficial to
i ndi genous interests. During the drafting of the Native Title Amendnment Act,
Australia had been alive to its obligations under the Convention

10. The Native Title Anendment Act adopted in July 1998 had its own
validation regime. Prior to the Wk decision, many State, Territory and, to
sonme extent, Commonweal th Governnents had assumed that native title to
pastoral |ease |land had not existed. The Commonweal th Governnent had regarded
that assunption as legitinmate, because it was based on statenments by the High
Court, the Federal Court and the National Native Title Tribunal, and on the
Native Title Act itself, debate on the | egislation and other sources.

Pursuant to the WKk decision, those statenents had proved to be false, but the
Government's position had been that the remedy had not been to invalidate
grants made to persons on the basis of such a false assunption or to try to
undo past events, but to validate a limted range of acts which had occurred
in the period between the entry into force of the Native Title Act and t heW k
deci sion, to offer conpensation to native title-holders if their rights had
been affected by that validation, to provide a neasure of notification and to
allow for sone agreenents to be reached on conpensation. The validation
regi me under the Native Title Amendnent Act was very limted, nuch nore so
than in the Native Title Act itself, essentially dealing as it did with grants
of mning | eases for pastoral |ease land, and it was unlikely that it would
extingui sh any native title rights. 1In the Government's view, the validation
reginme had a legitimte object, was not arbitrary and had m nimal inpact on
native title rights.

11. The second point in the Native Title Amendnment Act worth noting was the
confirmation of the extinguishnment reginme. The Governnent's policy had been
to bring greater certainty to those areas in which native title had been
extingui shed in the past and those in which native title could continue to
exi st and could be clainmed. The inplenentation of that policy would avoid
costly, divisive litigation which on the basis of common |aw principles would
not deliver benefits to native title-holders. The determ nations made as to
whi ch areas and types of grants should be confirned to extinguished native
title had been made on the basis of theWKk and Mabo deci sions.

12. The Commonweal th Governnent had rejected many proposals from States and
Territories to confirm extinguishment in other areas. |In particular, it had
rejected proposals that it should confirmthe whol esal e extingui shnent of
native title on pastoral |ease |and, arguing that it would be contrary to the
Wk decision and to its obligations under the Convention and the Racia

Di scrimnation Act. The confirmation reginme inplenmented in the Native Title
Amendment Act nmeant that 79 per cent of Australia could be clained by native
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title-holders. If in the future it becanme clear that inappropriate grants or
actions had been included in the confirmation regine, the Act allowed themto
be renoved fromthe regine.

13. The Commonweal th Governnent had itself proposed anendnments to the Native
Title Act incorporating parliamentary opposition and indi genous concerns about
sone aspects originally included in the confirmation regine: the position of
national parks and Crown-to-Crown grants, for instance, was left to comon
law. Further, the anmended Native Title Act included provisions which allowed
native title claims to be nmade to | and where there had been extingui shnent
once the extinguishing act had di sappeared or been done away with, for exanple
in the case of a road or a school that was no | onger needed. Simlarly,
section 47 (b) of the Native Title Anendnent Act allowed native title to be

cl ai mred where freehold or |easehold grants had been nade which m ght have

exti ngui shed native title, but where those grants no | onger existed. That
position was much nore beneficial to native title-holders than the genera
common | aw.

14. Lastly, the Governnment had retained the Land Fund, which enabl ed
i ndi genous people to purchase |land to which they had a special attachnent but
where there had been extingui shnent of native title.

15. The Native Title Anmendment Act recognized that native title issues
shoul d be resolved not by adversarial litigation but by agreenents, and
contai ned many provisions for facilitating agreements between native
title-holders and farnmers and pastoralists, mners and Governnents.

16. In response to issues |left unresolved by theWk decision, the Native
Title Anmendment Act further provided basic rules on the relationship between
native title-holders and pastoral |essees on pastoral lease land. 1In so

doi ng, the CGovernment sought to strike a bal ance between the two sets of
rights. 1Its policy was that henceforth the agreenment provisions in the Native
Title Anendment Act should be used by pastoral |essees and native
title-holders to establish the basis for their coexisting rights.

17. When the Act had been passed, the assunption had been that native title
woul d exi st chiefly on vacant Crown | and where native title rights would
anount to full ownership, and the right to negotiate had been devel oped in
that context. The CGovernnent believed that the full right to negotiate was
not necessarily appropriate where native title was only a coexisting right.

It had been suggested by sone that the Act allowed for the full renoval of al
native title rights with regard to m ning and conpul sory acqui sition on
pastoral |ease land. That was not so: although the Act had been passed in
1998, the full right to negotiate continued in many cases to exist for
pastoral |ease land. But the Act allowed States and Territories to introduce
alternative negotiation reginmes, in particular for pastoral |ease |and, which
must neet certain criteria. As originally proposed by the Governnent, the
Bill had stipulated that States and Territories should be able to introduce
regi mes which gave native title-holders on pastoral |ease |and the sanme rights
as pastoral |essees. However, the Governnent had eventually changed its
position to allow for the unique features of native title and the fact that
the interests and rights of native title-holders were not the sane as those of
pastoral |essees. Hence, section 43 of the anended Act contained a checkli st
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of criteria that States and Territories nust neet to replace the right to
negoti ate on pastoral |lease land with their own regine. Those requirenents

i ncluded notification of native title-holders, representative bodi es and
claimants, an opportunity to contest the m ning or compul sory acquisition, the
possibility of consultation, in particular to mninm ze the effect of the mne
on native title rights, and a decision on the mne by an independent person.
In addition, alternative regi nes must be approved by the Commonweal th M ni ster
and could be rejected by the Comonweal th Parlianent.

18. The Native Title Act, as anended by the Native Title Amendnent Act,
continued to protect native title rights and respected theMabo and Wk
decisions. It did not seek to undo the past or remedy the historic

di spossessi on of indigenous people in Australia, but tried to provide sone
certainty about where there had been extingui shnment and remedi es for the
future which would enable native title-holders to claimland, and, with the
hel p of the Land Fund, to purchase |and, notw thstandi ng extingui shnment. As
anended, the Act significantly limted any future extingui shment of native
title and sought to incorporate native title rights into Australian law It
mai nt ai ned much of the right to negotiate. It allowed clainms to be made over
79 per cent of Australia, and a significant part of Australia had in fact been
clained in more than 880 clainms currently being processed.

19. The Committee had raised the question of proposed changes to land rights
law in Australia, which he took to nean the Northern Territory Aboriginal Land
Ri ghts Act. A report conmi ssioned on that |egislation had suggested naking
substantial changes to the Act. The Governnent woul d carefully consider the
reconmendati ons.

20. Concerning the Aboriginal and Torres Strait |slander Social Justice
Commi ssi oner, he observed that the functions of that position had not changed,
but that, following a review of the work of the Human Ri ghts and Equa
Opportunity Conm ssion, the Governnment had put forward |egislation to
restructure it, conferring the current functions of the Aboriginal and Torres
Strait I|slander Social Justice Conm ssioner on the Conmmi ssion as a whol e.

Ot her specialist positions would be dealt with in the sanme way. The
Governnent's decision to abolish “portfolio-specific comm ssioners and confer
their duties on nore generalist deputy presidents was ai med at addressing the
perception that the Comm ssion was too focused on protecting those sections of
the comunity for whom a specific conm ssioner existed, often to the detrinment
of other disadvantaged sections of the community. One of the deputy
presidents woul d have responsibility for racial discrimnation and soci al
justice issues. The Governnent recogni zed the practical inportance and
synbol i ¢ significance of nonitoring, educational and reporting functions in
relation to the human rights of indigenous Australians and remai ned committed
to ensuring that they could be effectively perforned by the Conm ssion.

21. The CHAIRMAN said that, in the light of the many conmuni cati ons received
from non-governnental organizations (NGOs) and other groups, as well as from

i ndi vi dual s, he was convinced that the Comm ttee had been right to adopt its
decision 1 (53).
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22. Ms. McDOUGALL (Country Rapporteur) wel conmed the detailed report of
Australia and expressed her appreciation for the assistance and detail ed

subm ssions she had received fromthe Australian authorities. A nunber of NGO
subm ssions had |ikew se been useful

23. Australia's two | argest groups of indigenous peoples, the Aboriginals
and Torres Strait Islanders, together accounted for sone two per cent of the
country's total population of 18.3 mllion. The Aboriginals had lived in
Australia for at |east 50,000 years, while the Torres Strait |slanders had
lived in the islands for around 10,000 years. Nunbering between 300, 000 and
1, 000,000 at the time of European settlement in 1788, the Aborigina

popul ati on had dropped dramatically until the twentieth century as a result of
the di sease, displacenent, repression, brutal treatment and socio-cultura

di sruption caused by the settlers. As many as 100, 000 Aboriginal children -
the “lost generation” - had been separated fromtheir parents in order to be
brought up with “civilized” values. Until 1967, the First Peoples of
Australia had been denied citizenship and voting rights and had not even been
counted in official censuses. Since then, however, serious steps had been
taken by the Government to address the social, health and economc risks to

t he Aborigi nal peoples, including, for exanple, the establishnent of special
agenci es such as the O fice of Aboriginal Affairs, the Aboriginal and Torres
Strait I|slander Conm ssion and the Human Ri ghts and Equal Opportunity
Commi ssi on.

24, Despite those efforts, which the Committee wel coned, indigenous persons
continued to fare dramatically worse than the non-indi genous popul ation in the
areas of health, education, housing, crimnal justice, enploynment and job
training, as the Governnent itself had acknow edged in its previous report.

25. Australia's land practices represented the worst exanple of racially
notivated i npai rnment of native rights. The doctrine ofterra nullius had nmade
it possible for settlers to obtain full |egal recognition of their property

rights, in conplete disregard for Aboriginal interests and the cultural value
of their traditional land distribution system The nineteenth-century policy
of “reserving” sone |and for indigenous people could not make up for the
massi ve di spl acenent of the continent's inhabitants fromtheir homel and.

26. In 1992, in a |landmark case, Mabo v. Queensl and, the Hi gh Court had

ruled that the terra nullius doctrine was unconstitutional and violated the
Raci al Discrimnation Act of 1975, which had been enacted in part to fulfil
Australia's obligations under the Convention. To underval ue indigenous |aw
and custom while recognizing British conmon | aw property rights had been rul ed
unlawful ly discrimnatory. The Government had constantly justified its
actions by invoking the standard of common |aw. Under that standard, however,
native title was a vul nerable property right and other land titles were better
protected against interference or forced alienation. Comon |aw was therefore
racially discrimnatory. The response of the Australian Governnent to the
Mabo deci sion had been to pass the Native Title Act 1993, which had
established a systemto recognize native title clains through the Nationa
Native Title Tribunal, a neasure that the Conmittee had wel comed when it had
consi dered Australia's previous report.
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27. The original Act had allowed “validation” of prior |and dealings that

m ght have been invalid under the Racial Discrimnation Act. Because such

val i dati on had been deened racially discrimnatory, the Act had provided two
key protections for native title with respect to future | and dealings: the
“freehol d standard”, which required native title to be treated in the sane way
as freehold title, and a “right to negotiate” over certain |and use in the

future - notably mining. It was the inclusion of those protections for the
future that had enabl ed indi genous groups to support the Act despite its
di scrimnatory provisions relating to the past. In 1993, the Conmittee had

accepted that the Act, described by Australia as a “special measure” under
articles 1, 4 and 22, was conpatible with the Conventi on.

28. Native title-holders had won anot her apparent victory in 1996, with a
ruling in the Wk Peoples v. Queensland case that a governnent grant of
pastoral |ease did not necessarily extinguish native title over the area in
guestion. However, the definition of valid extinguishment under the Act had
remai ned uncl ear and, under pressure from in particular, mning interests.
Parlianment had passed the Native Title Amendnent Act 1998, a piece of

| egi slation that had aroused strong criticismon the grounds that nost of its
provi sions focused on the extinguishment and inpairnment of native title.

29. Notwi t hst andi ng t he Governnment's argunents justifying the anmendnents,
not ably on grounds of its interpretation of theWk case, she had concl uded
that the central goals and conprom ses underpinning the original Act - the
protection and recognition of native title and the establishment of mechani sns
affirmng the Mabo decision - bore little relation to the amended Act, which
appeared in many ways to wind back the protections offered by theMabo and Wk
deci sions. The Wk decision appeared to hold that a pastoral |ease did not
necessarily extinguish native title; that native title could coexist with
pastoral |eases; and that, in a conflict between a pastoral |ease and native
title, the pastoral |ease would prevail to the extent of the inconsistency.
She asked whether that was a fair reading of the Hi gh Court decision. She

al so wondered why, given the limted nature of pastoral |eases, theWk
deci si on should cause so nmuch uncertainty.

30. A central question was whether the anended Act had unsettled the
conproni se between the rights of native title-holders and non-native
title-holders reached in the original Act, giving greater weight to non-native
title even with respect to future |and uses. The four main criticisns of the
anended Act related to the validation of otherwi se invalid past acts; the
“confirmation of extinguishment”; the primary production upgrade; and
restriction of the right to negotiate. |In addition, the anended Act set the
registration test at a high threshold, which would probably make it nore
difficult for claimants to assert native title rights, including the right to
negotiate future | and use.

31. The anmended Act validated certain encroachments on native title that had
occurred between the date of the original Act and theWKk decision, despite
the fact that many of those acts m ght have been invalid under the origina

Act and under Wk. Was it correct that many of the actions thus validated
coul d have been invalid under Wk? Wis it not fair to say that Wk required a
case-by-case analysis rather than the bl anket validation approach established
in the anended Act, since, under Wk, non-native title prevailed over native
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title only to the extent of the inconsistency? Had the Social Justice
Commi ssi oner not issued warnings that, if non-native title-holders acquired
their rights after Mabo and the original Act w thout investigating the
possibility of coexisting native title, they would do so at their own risk?
Did the blanket retrospective validation not reward those who had ignored such
war ni ngs? Were the provisions not discrimnatory in validating acts and
provi di ng for extinguishnment only in relation to native title and not in
relation to other forms of title - and with no countervailing benefit to be
obt ai ned on the basis of which the amendnents coul d be considered "specia
measures” under the Convention?

32. The anended Act al so contained provisions confirmng and listing in a
Schedul e certain | and hol dings as “previ ous exclusive possession acts”, which
were deened to extinguish all native title clains. Despite the Governnent's
assertion that the aim of those provisions was to reflect comon | aw but make
| engt hy case-by-case determ nati on unnecessary, she believed that they in fact
encroached on common | aw native title protections because, first, they deened
that certain tenures extinguished native title where at conmon | aw t hey woul d
not; and second, such confirmed tenures extinguished native title for ever,
regardl ess of whether the non-native tenure continued. That denial of any
possibility of reversion of native title interests follow ng the end of an
excl usi ve possession | ease appeared to go beyond the H gh Court's intentions
in Wk: native title-holders could claimconpensation but not ownership. Was
reversion in fact possible, as the Governnment representative had appeared to

i ndi cate? The report stated that just terns conpensati on was assured where
there had been no prior conmon | aw extingui shnent and it gave an overal

i npression of mnimal inpact - only 7.7 per cent of Australia - but it
appeared in fact to be a sweeping divestnment of native rights.

33. Did the del egation agree with her assessnent that the conmmon | aw
recognition of native title was itself discrimnatory and therefore did not,
on its own, conply with the Governnent's obligations under the Convention?
Was it correct that Wk required at | east a case-by-case anal ysis of what
tenures were inconsistent with native title and to what degree, and that a
clear legislative intention was required to extinguish native title? Di dWk
not require the opposite of the blanket extinguishnment of native title
establ i shed under Schedule 4? She wondered how t he Government saw the recent
M riuwung and Gajerrong case, in which a federal court in Western Australia
had found that many titles listed in the Schedule to the anended Act did not
extingui sh native title at common law. |f that decision was correct, would it
not nean that the amendnents had given rise to even greater discrimnation and
di vestment than was the case under common | aw? What had been the nature of
the consultation with indi genous peoples over which tenures were to be
included in the Schedule? Was it correct that the effect of the provisions
was solely to divest native title-holders while having no simlar inpact on
non-native title-holders and how was that consistent with the Governnent's

obl i gati ons under the Convention?

34. The anmended Act all owed pastoral |easeholders to upgrade the range of
primary production activities permtted on their |easeholds, regardless of the
possi bl e effect of such activities on coexisting native title interests and

wi t hout the consent of a native title-holder. Since primary production
activities involved far nore intensive | and use (logging or quarrying, for
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exanpl e) than pastoral activities, and thus mght transformthe nature of the
| ease and reduce the possible extent of coexistence with native title, those
provi si ons appeared to discrimnmnate agai nst native title-holders by granting
unwarranted preference to the interests of non-native title-holders. Holders
of non-native title property interests coexisting with pastoral |eases would
not be affected in the same way, since, as she understood it, primary
production upgrades were not authorized on the Iand of non-native
title-holders without their consent. According to the Social Justice

Comni ssioner, the provisions seriously eroded the benchmark of equality
central to the original Act; the expansion of pastoralists' rights and
corresponding restriction of native title-holders' rights, together with the
confirmation and validation provisions, would constitute the greatest single
and explicit inpairment of native title in Australian history. She asked what
the Governnent's response was to that comment. She also inquired whether the
primary production upgrade provisions did not elimnate the freehold standard
guaranteed for the future under the original Act and return indi genous
title-holders to the position of inequality.

35. The original Act had granted native title-holders the right to negotiate
“perm ssible future acts” relating mainly to mining exploration and production
and to the conpul sory acquisition of the |and by the Governnent for the
benefit of a third party - a ngjor conprom se between native and non-native
title-holders' interests. Far fromnerely streanmining or re-working the
right to negotiate provisions, as clainmed by the Government, the anmended Act
fundanental ly altered the right by rescinding altogether the right to
negotiate in certain circunstances, nost inportantly in relation to I and

expl oration and m ning activities and by allowi ng States and Territories to
replace the right to negotiate with a |lesser right of consultation and
objection that did not require the Governnent to act in good faith; nor did it
meke the validity of the grant being sought subject to proper consultation.
The right to consult and object was clearly a | esser procedural right.

36. The i ndi genous comunities' consent had been critical to the legitinmacy
of the original Act. The CGovernnment report noted that, in developing its
response to Wk, too, it had undertaken extensive consultation with al

i nterest groups (para. 31). The Committee would wel come additiona

i nformati on concerning that consultation process in the light of conflicting
i nformati on suggesting that indigenous representatives had been marginalized
during the legislative process and had totally rejected the final |egislation.
A lack of effective participation by indigenous people in that process could
be a cause for concern with respect to Australia' s conpliance with its

obli gations under the Convention. 1In its CGeneral Recomendation XXIIl1, on

i ndi genous peoples, the Commttee had stressed that no decisions directly
relating to their rights and interests should be taken w thout their informed
consent.

37. What steps had the Government taken to ensure the effective

partici pation of indigenous peoples and had their “informal consent” been
obt ai ned? How had the Governnment determned that their interests were
adequat el y incorporated given that the Social Justice Conm ssioner, the
Aboriginal and Torres Strait |slands Comm ssion and the National Indigenous
Wor ki ng Group had opposed the anended | egi sl ation?



CERD/ C/ SR. 1323
page 11

38. One of the omi ssions in the report was the failure to provide an
explicit analysis of the conmpatibility of the anended Act with Australia's

obl i gati ons under the Convention, although it did state that the new Act nust
be construed subject to the provisions of the 1975 Racial Discrimnation

Act (RDA). Australia nmust be comrended for incorporating the provisions of
the Convention into domestic |legislation through the RDA. However, the
principle of parliamentary sovereignty made the provisions of the RDA inferior
to subsequent conflicting legislation of the Federal Parlianent, including the
original and the anended Native Title Act, and State | egislation authorized by
the anmended Act was al so i mmune from chal | enge based on the RDA. She based
that view on the Hi gh Court's decision in the case of Western

Australia v. Commonwealth that “the general provisions of the Racial

Di scrimnation Act nust yield to the specific provisions of the Native Title
Act in order to allow those provision a scope for operation”, a ruling reached
in spite of section 7 of the Act intended to ensure that the RDA would be
controlling in the interpretation of the Native Title Act. An anendnent that
woul d have effectively given the provisions of the Racial Discrimnation Act
precedence over those of the Native Title Act had not been adopted, meaning
that where the Act authorized activities in conflict with the RDA, those
activities would be valid under Australian | aw, even though they breached
Australia's international obligations.

39. What was the | egal effect of the High Court's decision in theWstern
Australia v. Commonweal th case? Could the del egati on conment on the statenent
in the Australian Governnent's subm ssion that nothing in the Native Title Act
as amended affected the operation of the RDA, and on her understandi ng that
section 7 of the anended Act m ght not provide protection against

di scrim nation where a provision of the anended Act or |egislation authorized
by it discrimnated against native title-holders? How did the Governnment
define “substantive equality” as opposed to “formal equality” and did the
Government consider that the Convention did not require substantive equality?
VWhat was the Governnent's definition of a “special measure” as provided for
under articles 1.4 and 2.2 of the Convention and how would that apply to the
anended Act? One stated reason for amending the Native Title Act had been to
create legal certainty after the WKk decision; could that not have been done
by favouring native title over non-native title? Wy was it that in every
case the discrimnation was agai nst Aboriginal clains and in favour of other

i nterests?

40. Regardi ng the proposed repl acement of the Aboriginal and Torres Strait
I sl ander Social Justice Conm ssioner and the Race Discrimnation Comm ssioner
by a deputy president of the Human Ri ghts and Equal Opportunity Conm ssion,
woul d the latter's budget and powers be equivalent to those currently
allocated to the two separate posts? What justification was there for any
reduction in authority and resources in so inmportant an area? She noted that
a new Soci al Justice Comr ssioner had just been appointed but the Acting
Soci al Justice Conmi ssioner, in her subm ssion to the Conmttee, had observed
that “given the continued disproportionate rate of indigenous incarceration,
the di sproportionate nunbers of Aboriginal and Torres Strait |slander people
who die in police and prison custody, [and] the chronic and distinct

di sadvant age of | ndi genous Australians as denonstrated by all soci al

i ndicators, it may be considered that the continued exi stence of an
appropriately qualified, specialist position to report on the exercise and
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enj oynent of human rights by Aboriginal and Torres Strait |slander people
falls within the characterization of a special nmeasure required to conply with
Australia' s obligations under [the Convention]”. A comment on that
observation in the light of the legislation currently being passed would be
wel come.

41. M. Sherifis took the Chair.

42. M. DIACONU said that the difficulties adduced in paragraphs 26 to 29 of
the report as justification for anending the Native Title Act had been mainly
technical, and none were the fault of the indigenous people. The purpose of
the amended Act was in fact not to renedy the technical difficulties but to
ensure certainty and the enforceability of acts potentially rendered invalid
because of the existence of native title; in other words, it protected the
clains of other groups to maintain the validity of their title to property
when it ran counter to native title. The criteria for the registration of
titles were exorbitant; indigenous persons had to show that they could
establish property rights and prove that those rights had not neanwhil e been
i nfringed by other neans. Negative proof was very difficult to establish in
| aw.

43. Regardi ng confirmation of title (paras. 37 to 40), any previous change
intitle could lead to the extinguishnment of a claim and that included use at
any tinme under residential, pastoral, comercial or conmunity | eases. Was the
21 per cent of |and excluded by the confirmation reginme the area in which

i ndi genous popul ations actually lived and had their cultural links? If the

79 per cent potentially claimble was desert area, the offer was not a just
one. The figures in paragraph 59 (ii) on coexisting native title on pastora

| eases - over 40 per cent of Australia's landmass - further limted indigenous
people's clainms and their right to land use. He would like clarification of

t he geographical issues invol ved.

44. Regar di ng agreements on use of native title [and, all agreements were
permitted, even those which led to the extinguishment of native title. It was
too easy to conclude such agreenents and thus | ose native title. Was it not
possi ble to protect indigenous persons from concl udi ng such agreenments? In
Europe, for instance, the Sam held property under conmunity title and
therefore one individual could not sell property but required the agreenment of
the entire community, which effectively protected the community's land tenure.

45. Regar di ng conpeting cl ai ns between indi genous and non-i ndi genous
persons, the Act increased the inequalities between the different groups. To
what extent were the traditional rights of indigenous people affected by the
provi sions of the Act? That was the Conmittee's starting point: the specia
relationship between the Aboriginals, their culture and way of life, and the
land. Native property rights should not sinply be given the same protection
as any other property rights but should be subject to special protection
measures; anything else was tantanmount to not protecting them \hat did
paragraph 55 nmean by stating that States and Territories could replace the
right to negotiate with “their own reginmes”, bearing in mnd that the right to
negoti ate afforded protection not provided by procedural rights? A new

bal ance needed to be struck between all rights and interests in Australi a.

Per haps renewed negotiations with the Aboriginal community woul d be necessary
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in order to review the Act and its procedures for inplenmentation so as to find
a bal ance which would al so protect the rights of the Aboriginal. The
Abori gi nal people only asked that all [aws and their provisions should be
neither discrimnatory in intention nor in fact against the Aborigina
popul ati on.

46. M . BANTON said that he would confine his conments to consideration of
whet her anything in the amendnents to the Native Title Act constituted a
violation of the State party's obligations under articles 2 and 5 of the
Convention, proceeding fromthe prem se that Aboriginal I|and rights derived
fromthe pre-colonial period and were recogni zed at common | aw and coul d
validly be extinguished. Those rights were now recognized in international
norns. Moreover, a Canadi an precedent suggested that there m ght be a commpn
| aw obligation upon a Governnent to act in good faith and in the best
interests of its indigenous peoples. Aboriginal Australians m ght have a
right to effective participation in decision-nmaking about their rights, in
accordance with article 2.1 (c) and (e) of the Convention and the Committee's
CGeneral Recommendations XXI and XXII1I. The Aboriginal and Torres Strait

I sl ander Conmi ssion and others had nai ntai ned that the national interest
entailed the protection of the indigenous heritage; if that clai mwas not
accepted he would |ike to know the reasons for rejecting it. The question of
possi bl e violation was i nmediate; in August 1998 the Queensl and Governnment had
extingui shed in perpetuity possible native title over 12 per cent of the
State's territory.

47. On the right to negotiate, some of the changes required nore
justification, such as the renoval of the right with respect to the intertida
zone, the granting of mning rights by governments and the provisions for
expedi ti ng governnment approval for changes in |land use. Sone future acts
concerning primary production, managenment of waters and airspace, renewal and
ext ensi ons, reservations and | eases and facilities for services to the public,
woul d be valid without any right to negotiate. The restriction of clains to
those already on the register was a significant restriction of the right to
negoti ate. Those were serious dimnutions of a conmon |aw right protected by
international |law, and they failed to recognize substantive rights. Sone of
the changes m ght be inprovenents but much woul d depend on the interpretation
of statutes and rules; the major change was that the indigenous peoples no

| onger trusted in the Governnment's good faith.

48. Provisions for the validation of internmediate-period acts appeared to be
formal ly discrimnatory in that they bore only upon native title and not upon
ot her cases of potential invalidity. The powers conferred upon the
governments by the anended Act were greater than those needed to inplenent the
W k deci sion, enbodi ed new policies and prevented any revival of native title
on the expiry of a non-exclusive tenure. He had heard that in New South \Wal es
time limts were being inposed for the registration of clains, which made it
difficult for claimants to have the necessary investigations carried out to
obtain evidence for native title. The “confirmation of extinguishment”
provisions failed to accord native title-holders equality before the | aw since
t hey bore only upon indigenous persons and affected titles that could wel

have been | eft undi sturbed, such as those listed in the docunent submtted by
the Australians for Native Title and Reconciliation (ANTAR) novenent.
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49. The definition of primary production purposes was very broad and
apparently included no neaningful requirenents for consultation or negotiation
with native title-holders. He would welcone comments on the ANTAR cl ai nms

(p. 25, para. 3 of the ANTAR subnission), that prinmary production provisions
di scrim nated agai nst native title-holders in terms of prior consent for the
granting of grazing or irrigation rights.

50. Apparently 60 per cent of the aboriginal population would be unable to
register any clainms. The Aboriginals' ancestral |and rights had al ready been
extingui shed. In those circunstances, the conpatibility of the amendnents

with Australia' s obligations under the Conventi on was questionable.

51. M. YUTZIS said that the volune of docunentation available to the
Comrittee showed the inportance of the issue, which should be considered not
only fromthe | egal standpoint but also in the context of the suffering
endured by the Aboriginal people in the past and their continued vul nerability
today, as evidenced by the nunber of Aboriginals in prisons and the
difficulties which they, |ike other vul nerable groups the world over, had in
asserting their rights and proving their clainms. Paragraph 29 of the report
acknow edged that Aboriginal representative bodies were unable to deal with
subjects affecting them on account of their lack of explicit powers and
functi ons.

52. Regardi ng the issue of coexisting native title, the Australian
representative had referred to coexisting interests rather than coexisting
rights; which prevailed, rights or interests? Paragraph 57 nmentioned

i ndi genous groups' concern that pastoral |essees mght attenpt to prevent
native title claimnts from continuing access to the | essee's |and for
conducting traditional activities, and stated that, conversely, sone
pastoralists were concerned that native title claimants with no prior access
woul d try to gain access despite having a weak claim Wthout prejudging the
i ssue, he said that the paragraph showed an i nbal ance between the situation of
pastoral |essees and that of native title claimants - a recurring problem

t hroughout the report. There was too nmuch enphasis on requests for proof of
title for registration, with registration requirenents wei ghted agai nst native
title. He drew the State party's attention to paragraph 5 of the Comrittee's
Ceneral Recommendation on the rights of indigenous peoples and requested
details of the nmeasures being taken to conply with that obligation.

53. Turning to the role of the Social Justice Commi ssioner, he noted that
anot her structure was being created to deal with the same issues; had the

i ndi genous institutions been consulted, why was the State apparently making a
uni | ateral decision, and what had been the reasons for such a decision?

54, M_LECHUGA HEVI A said that the amendnent to the existing |egislation
governing the indi genous popul ation of Australia had major inplications for
their way of life, livelihood and traditional land rights. The Governnment's
cl ai mthat the Aboriginal popul ation would benefit fromthe Native Title
Amendnent Act 1998 was rejected by the indi genous people thensel ves. He asked
the delegation to conment in general ternms on NGO all egations that the Act, as
anended, had underm ned certai n advantages acquired by the Aborigina

popul ation in recent years and upset the bal ance between indi genous and
non-i ndi genous interests to the benefit of the latter. To what extent had
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i ndi genous access to traditional land form ng part of their ancestral heritage
been curtailed? By all accounts, the Aboriginal population had not been
properly consulted on the anendnments to the Native Title Act, which had

al | egedly been weighted in favour of non-native title-holders. The Committee
had received comuni cations fromtwo Menbers of Parlianent representing the
opposition Labour Party who considered that the new neasures were racially

di scrimnatory.

55. M. VALENCI A RODRIGUEZ said it was understandable that the Native Title
Amendnent Act shoul d arouse strong enptions in Australia' s indigenous
popul ati on, which had now been rendered nore vul nerable. He associated

hi mself with the comments of the Country Rapporteur and other nenbers of the
Commi tt ee.

56. Ms. ZOU Deci said that the initial inpression she had received from NGO
material was that the Australian Government was pursuing a retrogressive
policy. The indigenous popul ation was being deprived through |egislation of
rights it had previously enjoyed. She gathered fromthe nmedia that the "One
Nation" political party openly advocated racial discrimnation and xenophobi a.
Such conduct was a flagrant breach of the Convention and called for strong
action by the Governnent against such manifestations of raci smand xenophobi a
and in defence of its victinmns.

57. Ms. SADIQ AL| said that the Cormmttee |inked the obligation of

non-di scrim natory respect for indigenous culture to the question of contro
over land. She appealed to the Australian authorities to negotiate an

am cabl e settlenent to the issue

58. M. GOLEDZI NOWSKI (Australia) said that the Special Rapporteur of the
Sub- Commi ssi on, addressing the United Nations General Assenbly in

Novenber 1998, had drawn attention to the setback experienced by the "One
Nation" party, whose | eader had | ost her seat in the Australian Federa
Parliament in the Cctober 1998 el ections. He had welconmed the efforts by the
popul ati on of Queensland and the Federal Government to reduce the influence of
the party, which opposed the official policy of multiculturalismand ethnic
and cultural diversity. |Imrediately after the elections, the Australian Prine
M ni ster had undertaken to pronote an authentic reconciliation with the
Abori gi nal population in the context of the centenary cel ebrations of the
Australian Federation. A new mnisterial portfolio with responsibility for
reconciliation had been created to that effect. The Governnment had al so
established a National Milticultural Advisory Council and | aunched a "Living

i n Harnony" programe designed to support comunity awareness of racial,
cultural, social and religious diversity.

59. M. ORR (Australia) said that he woul d address the Cormittee's genera
concerns before replying to specific questions at the next neeting.

60. Articles 2 and 5 of the Convention were interpreted in Australia as
placing a twofold obligation on States parties: to prohibit racial

di scrimnation and guarantee equality, and to take tenmporary affirmative
action when circunstances so warranted in order to ensure racial equality.
However, judgenents concerni ng anal ogous circunstances and the appropri ateness
of different treatnent could only be nmade on a case-by-case basis.
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International |aw, as understood by Australia, recognized that fact by
according States a margin of appreciation in their inplenentation of
principles of non-discrimnation. However, the margin of appreciation in
cases of racial discrimnation was narrow. |In Australia's view, the
recognition of commn-law native title rights nore than 200 years after the
settlement of the country was a field in which sone margin of appreciation,
especially in regard to historical actions, was pernissible. He would address
the issue as to whether Australia could undo discrimnatory actions that had
occurred during the period between settlement and the 1992Mabo deci sion at

t he next neeting.

61. Australia was aware of the inmportance, fromthe point of viewof its

obl i gati ons under the Convention, of ensuring that decisions regarding
treatnment, for exanple under the Native Title Amendnment Act, were not
arbitrary but had an objectively justifiable aimand used proportionate neans.
The Convention had been incorporated into donestic |egislation through

the 1975 Racial Discrimnation Act. Australia's interpretation of that Act
was i nfornmed by but not dependent on international law. It placed nore
enphasis on formal equality than substantive equality, the only exception
bei ng cases where special nmeasures were appropriate. As a result, there was
sone di vergence between the two approaches in the Australian judicial system

62. The fact that the Native Title Anendnent Act dealt primarily with native
title rights, i.e. land and water rights arising fromthe traditional |aws of
Australia' s indigenous people as recognized by common |aw, and not with the
rights of others with land and water interests under common |aw or statute
law, did not, in Australia s view, nmake the Act discrimnatory. Rather, it
was necessary to exam ne the overall substantive inpact of the original and
anended Native Title Acts and other relevant |egislation and the bal ance that
had been struck between various rights and interests. It should be recognized
that past acts, however discrimnatory, could not be undone, although their

i mpact could be mtigated by present and future policies.

63. The Governnent had attenpted, following theWKk decision, to obtain sone
form of consensus on reconsideration of the Native Title Act. It had
consul t ed stakehol ders, including indigenous representatives, published its
proposal s, sought and considered coments at a nunber of stages, and all owed
extensive parliamentary debate. It had accepted a | arge nunber of amendnents
to the bill, many taking into account coments by the opposition, mnor
parties and indi genous representatives. The final version had not net the
concerns of the indigenous representatives but it had also failed to neet the
concerns of other stakehol ders such as pastoralists, mners and sonme States
and Territories.

64. He agreed with the Country Rapporteur's sunmary of theWKk deci sion.
Pastoral |eases were a traditional formof grant by the Government. Wile it
had previously been assuned that such grants extinguished native title rights,
the H gh Court had ruled that they did not necessarily extinguish all such
rights. The Governnent's assunption that pastoral |eases did not extinguish
native title was actually nore generous than theWk decision. The Governnent
al so took the position that native title could coexist with pastoral |eases.
He agreed with the Country Rapporteur that, where there was a conflict between
the rights of pastoralists and those of native title-holders, the former
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prevailed but only to the extent of the inconsistency. It was difficult to
establish, however, what the inplications were for particular pastoral |eases
and native title-holders. The rights of a pastoral |essee were not always
clearly identifiable fromthe | ease. They varied considerably from one part

of the country to another because responsibility for land law lay with the
States and Territories rather than with the Comonweal th Government. At al
events, although the High Court and conmon-|aw position was that the rights of
pastoral |essees prevailed, that was not necessarily the position adopted in
the Native Title Act itself. It had been argued that the Act had reversed the
previous position and accorded priority to native title-holders. 1In the
Governnment's view, the Wk decision had created consi derabl e confusion
regarding the rights of pastoral |essees and native title-holders where the
two coexisted. One of the purposes of the Native Title Anmendment Act had been
to clarify the situation.

The neeting rose at 6 p. m




