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I, CONSIDERATICN OF THE FCUR PRINCIPLES HEFERRED TO THE SPECIAL COMMITTEE IN ACCORDANCE
WITH GENERAL ASSEMBLY RESOLUTION 1966 (XVIII) GF 16 DECEMBER 1963, NAMELY:
(b) THE PRINCIPLE THAT STATES SHALL SETTLE THEIR INTERNATIONAL DISFUTES BY
PFACEFUL, MEANS IN SUCH A MANNER THAT INTZPNATIONAL PEACE AND SECURITY AND
JUSTICE ARE NOT ENDANGERED (A/AC,115/L.6-L.8 and L,17-L.22) (continued)

Vir, CEARPENTIER (Canada) said that although principle B embraced a smaller

range of concepts than principle A, it was of enormous significance.since it was 7
»intimately linked with the noticn of sovereign equality, a link reflected both in the
state of mind resulting frcm mutwal respect among States and in the institutionel
consequences resulting from the idea of Jjuridical equallty, The state of mind in
question characterized the relaticns between States as a whole rather than simply thé
frictions betwzen them, + might therefore be best to consider the secondary rules or
principles that might be formulated on that subject during the discussion of principle D;
at which time his delegaticn might have some suggestions to make,

As to institutional effects, the Charter approached. the question from two different
but complementary angles ~ that of means of settlement between parties and that of means
of settlement through the intermediary of United Nations bodies, The obligation of the
parties in the case of direct means of seltlement went much further than the mere
renunciatlon of the usec of force, Their freedom to chocose between means was limited
b;th by the imperative of keeping the peace and by that of juridical equality., But
Juridical eguality often had to make itself effective in circumstances where there was
an initial imbalance between the parties; and that imbalance explained the broad range
of means of settlement proposed by the Charter in additiocn to negotiation pure and
simple., Apart from those traditional means, the Charter provided for various auxiliary
institutions, in particular, the International Court of Justice, the Securlty Council,

lthe General Assembly and the Secretary-General, In that system- the Court had a distinct

A
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role: *ts acu1V1ty was not necessarily derendent cn a given dispute's endangering /
security and thke general welfare, In view of the nature of the princiral dlsputes

]
i
which had arisen since the drefting ¢f the C1ar»er his delcgat101 did not believe !
that any long-term conclusions could_be drawn frem the extent to which recourse ﬁéd f—
been had to the International Coﬁrt
The proposals before the SDEﬂlal Comm*ttee on principle B left a gap w1+h resneet

to the powers and functions of Unlt°d Nétlcna podlt_cal crgans in the peaceful

settlement of disputes, T¢ fill that gap, his delegatlon and thau of Guatemala had
submitted an amendment (A/AC.119/L,20), based largely on Articie 14 of the Charter ./
and on United Natlons practice in the matter of friendly relapions. Owing to various_rz
technical difficulties cbnnected with the wbrding of that améndment, the sponsors had ¢
decided to wi?h@raw it, and the Canadian delegation had now Substifuted‘for it the i
amendmént in dccument A/AC.119/L 22, which could be more easily fitted into the

proposals already submitted, He hoped that the Drafiting Committee would be able tc use

it as a basis for the formulation of a progressive clause stressing the role of the {
political orgars of the United Nations in the choice of the appropriate means of i ;
settlement,

In conclusion, his delegation believed 1t essential thet the principle of peaceful

settlement should be considerad in the context of existing international relations
rather than in that of some hypothetical world of alleg=41y non~-political disputes.

Mr, HORRERA TBARCGUEN (Guatemala) associated himself with the Canadian

representative's remarks. He hoped that the Drafting Committee would take into account

the idea underlying the joint amendment, which had been withdrawn solely for technical

reasons,

Lavs

A
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Mr. KRISHUNA RAO (Incdia) said that the proposal submitted by his delegation
with thcse of Ghana and Yvgoslavia (A/AC.119/L.19) was inspired by the desire to find

a compromise solution acceptable fo all; and he hoped‘thét it would be approached in

i AT G A28

that spirit.
Paragraph 1 of the proposal reproduced the substance of Article 2 (3) of the
Charter while extending the principle to all States, in line with the ideas of

Article 2 (6), With regard to paragraph‘E, he thdught,that the criticisms which had

[ EET———

been voiced by some delegatioﬁs were based on miéunderstanding, he reason why
“i reference was made first to the procedure of negotiation was that, in the nature of
E things, the first step towards peuceful gettlement ¥ms a dialogue between the parties,
or negotiétioﬁ iﬁ the broad sense, As had been pointed out by the French juriét
André Gros, it was by the age-cld methed of direect negotiatiocn that the great majority
\

of disputes between States were in fact resolved, often without even coming to the

'knowledge of the general public, T4 had been argued that the assertion that disputes

_between States should be settled by direct negotiations was on the one hand too obvious
to require repetiticn and, on the other, a restrictive concepficn, limiting’thelscope
of Article 33 of the Charter. The two parts of that criticism seemed mutually
contradictory. In any case, the .sponsors of docwsent A/AC,119/L.10 were not claiming
that negotiation was tkhe only means of settling disputes peacefully, but that it was

\ the ggéggzgal means, as was confirmed by the authority whom he had cited. The United
Kingdom delegation, in the commentary annexed to its proposal {(8/AC.119/L.8, page 5),

admitted that negotiation was the means of settlement which was most commonly used,

while rightly adding that it was not the cnly means., Tae formulation proposed in

idocument A/AC.119/L.19 differed from the language of Article 33 (1) of the Charter
‘ , o

only in so far as it made particular reference to direct negotiations; it did not

Fuus
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close the door to the cther methods of settlement listed in the Article concerned. -
. 7 i
The Charter provision was notably fisxiblie; it left the choice of procedure to the f
parties, -and refrained from laying down that one particular method must be used in

certain circumstances - although it had been rightly shown that the words "of their

own choice™ in the provision covered any choice whizh might have been made before ‘the

dispute had arisen as well as choices made after the dispute had ariéen. Aégzainent
United States scholar-had pointed out,‘the‘Charter made it the right as well as thelduty
of Member States to settle their-disputes byvméans of their own choice, and five of the-
six Articles in Chapter VI related to settlemen: Ly the‘part;és themselves, It was : i
clear that the Charter imposed no obligation ca States to resort to ény pérticulaf
means of settlement under given circumstances, or even to resort to the various: =} ¥
procedurss seriatim. - He therefore could not accept the view that the three-Power:
proposal représented a retrocgrade step.

It was clear that the Special Comnittee was not obliged to adhere rigidly to the g;

' i

terms of Article 33; Article 13 (1) provided for the progressive development of ‘ |

international law, and the provisions of the-Charter were wide enough to allow such 5{
’ H

development. The mcthod of direct negotiation wes cosered by Article 33 (1), and the

%

pre~-eminence of direct negotiation as a means of settling disputes nai been establishédi
by the practice of States during the last two decades., It was natural, then, that tha
pre-eminerice should be recognized in the Committee's resommendations to the General

Assembly.

- The three-Power proposal did not reguire that direct negotiations should be resortédg

Yo,

to first in all disputes; the words "unless otherwise provided ﬁpr“ covered situations L,

;

- i

< i " 5 4

in which bilateral or multilateral treaties to which the States in dispute were partlesg

provided for a particular method of résalving dispites. The inalnsion.of Breelul g
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of that nature in bilateral and multilateral agreements was specifically recommended

in paragraph 4 of the proposal. The words "unless otherwise provided for" also took

into account the right of States to bring disputes of particular gravity to the attentior

of the appropriate United Nations organ without going through the various procedures
of peaceful settlement,

The proposal naturally allowed the parties, upon entering into negotiations, to
decide to seek a settlement through one of the other means available, such as inquiry,-
mediation and conciliation, The methods of arbitration, judicial settlement and resort
tp regional agencies or arrangements might be adopted either as a result of negotiations

undertaken after the dispute had arisen or in pursuance of treaty provisions of the

kind he had already mentioned,

\ It was true that direct negotiations sometimes failed to make progress and were

i interrupted, at least temporarily, In such cases the assistance of a third party, such

as the United Nations, might be needed to set the process going again. Such temporary

s

interruptions did not, in his'view, detract from the value of direct negotiations.

| He would now turn to paragraph 3 of the three~Power proposal., His own sountry

had accepted the compulsory jurisdiction of the International Court of Justice following
its accession to independence, and following a temporary revocation of that acceptance
had resumed its original policy in 1959. However, it was necessary to be realistic,

d It was a well-known dictum that the legal order must be flexible as well as stable and

respond to changes in actual 1life, The facts of actual life were that one great

i Power rejected the competence of the International Court and that another had made its
¥
|

Ay

3

acceptance of the compulsory jurisdiction of the Court contingent on serious

!

;reservations. As for the newly independent States, it was not as easy for them to

kagcept the Court's jurisdiction as it was for older States; the new States were in much

foni
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the same position as the older States had been in 1920 in relation to the Permanent /
di

Court of International Justice, Sometimes, situations arising from obligations inherited
|

=

by new States from former colonial regimes had not been satisfactorily settled. /
Apprehensions based on the composition of the Coﬁrt and suspicions that some of its

;

i

i

Judges allowed themselves to be 1nfluenced by the national pollcies of their countries ;
g

¥

were also an obstacle The newly independent States were conscious of the need for a

universal law and for its codification; but the function of international law in the §
§

modern world could not be to protect vested interests in a period of change but must bé,

to adjust conflicts of interests on a basis which contemporary'opinion regarded as

J

reasonable, If the rule of law was to flourish; patently unjust situations must be ;.
é

1

se

rectified, As Professor Toynbee had said law must be adJusted to llfe, and the purpo

of law was "to make life work",

Those considerations had to be borne in mind in considering the question of

compulsory jurisdiction, He believed that steady progress was being made towards the

z
{
f
{
}
[
The achievements of the International Law Comm1551on§
{
J

goal of a common law of manking.

and of the various plenipotentiary conferences Wthh had given effect to its work were

important in that regard.

The recent elections of new Judges to the International )
Court were to be welcomed in that they had helped to broaden the Court's membership. |
i

Progress was likewise being made in reduclng the number of reservations to declaratlonsj

of States accepting the compulsory Jurisdiction of the Court. He sympathized in that

connexion with the motives behind the Japanese proposal (A/AC.119/L.18), but appealed ;
i
s

to the representative of Japan to show more patience towards newly independent countrie

and to teke into account genuine difficulties. Japan itself, which was a relatively

old nation, had allowed three years to elapse between ifs admission to the United Nation

and its acceptance of the compulsory jurisdiction of the Court.

Lo
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-

He had been surprised to hear 1t said that no discernible trend tovards the
acéep*;aﬁce of international arbitration and Jud:\.c,.al settlement Wa.s observable awong the
new States. In f‘act a very 1arge number of agreemnnts concluded @ong African and
Asian States, and between those States and other States, as well as multllateral
agreremen"cs to which they had acceded, provided for disputes to be settled by fhe
International Court; Other agreements provided for fhe appointment of arbitrators by
the Président of the Ccurt .' Progress was also being made in the same field through the

Asian-African Legal Consultative Comzm.ttee. Finally, there were the developments within

the framework of the Organization of African Unity mentioned by the representative of

Nigeria at the 18th meeting.

Mr. iGIffACIO-PI!\I'.PO (Da‘némey) said that the debate had shown the existénce'of
two different views on the ms;ans to be used for the peaceful settlement of disputes:
first, that primary rella.nce should be placed on the means already laid down in
Articles 2 (3) and 33 (1) of the Charter, and secondly, that States should move forvard
from that pc;sv_tlon and_ a.ccept the compulsory Jjurisdiction of the Interriétioﬁal Court of
Justice _and scrupulously cémply with its decisions.. His delegation' believed thét the

Committee should remain within the limits 6f its terms of reference, which were to

{ consider the formulation of principles of international law concerning friendly relations

~ and co-operation among States. In a spirit of realism, and in conformity with an old

African tradition, his delegation supported the princivle of negotiation - provided

" that the parties to the dispute were acting in good faith - as a means of settling

I
I
l

, disputes among States, but that principle had been adequately stressed in the Charter,

\and if the Committee conf‘:.ned :tselx merel" to paraphrasing what the Charter‘had already

said so cogently it vould. not make much progress in its task.

P
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The truth was that everyone was more or less suﬁject éo fh; influence of his

comtry's policies. The Committee had to act within the realm of the possible.
Dahomey, which was a small country in comparison with the great Powers, would favour !
the establishment of a supreme international tribunal whose Jurisdiction would be %
recognized by all in the assurance that law would prevail over force; it felt that to §
give preference to the means of conciliation would leave it exposed to the indirect §
!
{

influence of the power of any large State with which it might comé into conflict.

His delegation therefore found noné of the three formulas proposed satisfactory, oo
% x{/‘ ‘"«)’
nor could it support the three-Power compromise proposal (A/AC.119/L.19), which seemed
E;.
7 {biﬁ

to place primary cmphasis on the method of direct negotlauions. In view of ths
Coammittee's 53 purpose, the best solution might be to affirm the prlnCLple of voluntary §
acceptance of the jurisdiction of a supreme international tribunal. However, in view g,
of fhe difficulty of reaching agrecment on a text which would cleariy proclaim the

desirability and necessity of a supreme internatvonal Judicial organ, his delegatlon

F’ E

would be prepared to support a solution which voald in effect amount to the malntenance
of the status quo, namely, a reaffirmation of the procecures deriving from g

. _ , 4
Artlcles 2 (3) 33 and 36 of the Charter. At the same time, it regretted that

circumstances were not yet favourable to the establishment of an international Juridi%gl

crder which all could accept without reservation.

i

Mr. VIIFAN (Yugoslavia) withdrew the section of his delegation's proposal

(A/8C.119/1..7) contaiﬁing a draft formulation of principle B in favour of the joint

Winsoe st SASEYS A0 e,

proposal by Ghana, India and Yugoslavia (A/AC.119/L.19). His earlier proposal had

made no mention either of the International Court of Justice or of any specific meanL

for the peaceful settlement of disputes. In view of the United Kingdom proposal

/o
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(A/AC ll9/L 8) and the course of the debate, however, the sponsors kad. felb-that the
*‘1nal formulation of principle B should include a reference to the Court, in order both
{;to make the principle more complete and to take account of one of the goals of the
%United Nat:.ons 5 which, as the Indian represe ntative had expressed 3.1: was to have one
ig].aw: the law of humanity. f _
Supplementiﬁg his earlier remarks aﬁout the serious legal misgivings W&‘ﬂm-ﬁe
reservations made concerning the Court's jurisdic.;tion, he pointed out that one reason |

why such reservations were made was the very under-developed state of international law

as it existed at present. That had been recosnized by the former Secretary-General of

‘the United Nations, when he had said in the Introduction to his Annual Report for 1955
}
i that the reluctance of Governments to submit their differences to judicial settlement

rartly derived from the fragmentary and unstable character of international law; where

there was in existence a broad scope of uncertainty in the law, then the tendency to

seek political solutions, even in cases where legal right was the essence of the conflic

‘
‘was understandable. Those who were urging universal acceptance of the Court's

3
g Jurisdiction and the development of 1nternat10nal law through its case law should bear

3that point in mind. No responsible statesman could risk endangerlng his country's
v1tal 1ntere3us as long as uncertalnty remained over the scope of 1nternational 1aw.
It was for that reason that the sponsors had included the last sentence of
paragraph 3 (v) in their proposal. | ‘

Paragraph 6 of the three-Power proposal closely reflected his delegation's earlier
proposal and had been 1nserted in the belief that the formulatlon of pr;ncmp&e B should
takg account, not qnly of the obligation of the parties to settle disputes by peaceful
means and their rlght to the free choice of means, but also of the other conaitlons

essential to the success of peaceful negotiations. The Committee would not be able ’GO

Fewr
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-

fulfil its duty unless it bore in mind the close relationship ﬁetveen pfinpiple B and

such other principles of the Charter as sovereign equality and mutual understanding and

co-operation.

The new proposal before the Commitiee was the result of the cponsors' joint

Wkwww

endeavours to find common ground which could serve as a basis for compromise.

Mr. BLTL (Sweden) said when ke had said at an earlier mgeting that it(vould
be desirable for thé International Court of Justice to have more cases brought Eefor
it so that international law could develcp vkrough case lav as well aé through
codifiéation and the conclusion of multilateral treaties, he had ndt wishe& to imply

that States should submit cases to the Court oniy for the purpose of clarifying points

of international law.

Mr. SCHWEBEL (United States of America) said that he agreed with much of what

the Yugoslav representative had said, as also with the remarks of the former

Secretary-General which he had cited. Tie United States rcalized that the under-developed .

and uncertain state of international law, in many spheres, inhibited recourse to the §
International Court‘of Justice; the situation could hardly be different, in the absence i
of a genﬁine international legislaiture, & strong-executive, and a world court with
gompulsory Jurisdiction. But it did not follow that international law was in such a
p§;%9us state that recourse to the Court involved greater risks than States could take.
It was clear from the cases which the Internaﬁional Court of Justice had handled over
the years that the Court had playedra valuable part in interpreting and developing the §

law, While it was generally true that States did not go to the Court in order to develop

the law, legal development was & consequence of the Court's activity; it was his
impression,moreover, that in the Channel Islands case the parties had been more

-

|
|
|
l interested in determining the law than in asserting their individual claims.
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At the previous meeting he had menticned several points.on which his delegation
ceuld not sgree with the USSR delegation, but he had neglected to nention one
remark made by the USSR rerrecentative whiech was most encouraging and with which he
fully agreed, namely, that all States were bound by internatiornal law and that
being so ﬁound was not inccmpatible with State sovereignty.

At the present meeting, the Indian representative had meptioned certain
egreements among the newer Stetes, in reply, he believed, to his own remarks at the
rrevious meeting. However, the Indian representative héd misunderstood the point
he had been tryirg to make. It had been maintained in the Committee that the
reascn why the newer States had no:t made use of the International Court of Justice
was that they considered the law of the Court to ve that of the older States, and

not theirs. His point had been that that being the case, one would have expected

y to find a substantial number of cases between those countries based on their own

jurisprudence (essuming there to be such); but in fact such cases were lacking.

The nmeeting rcse at 12.35 p.n.






