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I. IKTRUDUCTION

1. On 9 December 1948 the Genersl Aesembly of the United Natlone adopted a
Convention on the Prevention and Puniskment of the Crime of Genocide (resclution
260(III)), wherein in article II genocile is defined ss "any of tke following scte
comnitted with intent to destroy, in whole or in pert, s netional, ethnical, racisl
or religious group, as such:

"(a) Killing members of the groun;

“(b) Csusing serious bodily or mentel herm to members of the group;

"(c) Deliberstely inflicting on the group conditicne of life celculsted to

tring sbout ite physicel destruction in whole or in pert;

"(d) Imposing measures interded to prevent births within the group;

"(e) Forcibly traneferring children of the group to snother group.”
2. Since this Convention may be congidered as e treasty for tke protection of the
rights of nationsl, ethnical, raciael or religious grcuve against their most
outrageous violstion, certasin aspects of its legielative background and history

should be of particulsr interest to the Sub-Commission on Prevention of

Discrimination and Protection of Minorities, Among these ere:

R E GQE ¥ rEdn
Convention as a
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underlying the decision to refer, in the text of the

pted, to "national, ethnicsl, racisl or religious grouns,”

nventicn on the Prevention and Punishment of the Crime of
Genocide is to be found in the Annex to Part A of resolution 260(III) of the
General Assembly.
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(b) the consideration of ~the-copcept of "cultural genocide' for possible
inclusion in the Convention, and tLesggenerunderlying its finsl
ellmination,
I1I. GROUPS PROTECTED BY THE CONVENTTION
3. In 1ts firs® resolution on the Crime of Cenocide (rexcintion 06(I)), the
Gereral Asscmply ztated that:
"...many ingtences of such orimes of genocide have occurred when-racial,

rellgious, political or other groups have been destroyed, eitier in whele or

in vart...®

The Genexal Ascembly further sffirmed:
"...that genocide is a crime under internafionsl law which the civilized
world condeuns, snd for the comuission of whkich principles snd accomplices --
whether nrivete individuels, public officisls ¢r statesmen, end whether the

crime is committed on religicus, rscisl, political or eny other grounds --

era manishaole,,."
Lk, At the sams time, the General Asscmbly, in reaslution 95(I), affirmed "the
principles of international law recognized by the Charter of the Nurnberg
Tribmral 2nd the judgment of ths Tribunel;" and directed i1ts Committes on the
Codif cetion of Internationsl Law "to treat as a matter of primsry importence plane
for the formulation, in the ccntext of a gensral codffication of offonzss cgodnst
the pesce end security of menkind, or of sn Tnternational Criminal Cods, of the
principles recognized in the Charter of the Nurnberg Tribunal and in the julgment
of the Tribunal." The principles referred to in this resclution include, inter
gli3s, the princivle thet the following is a criminal act:
"...persecuticn on politicel, racial or religicus grounde in executlon of or
in connection with any crime within the jurlsdiction of the Tribunal, whether
or not in violation of the domestic law of the country where perpetrated."g/
é;h;guﬁcting an the suggestions of the General Assembly, the fconomic and Social
ég;ééﬂil, by resolution 47 (IV) of 28 March 1947 instructed the SecretaryQGeneral:

g/ The work of the Internationsl Law Commission in this field is recordsd in the
Report covering its First Seasion {document A/925, Chspter III), See also
the draft of genersl principles of internstional law which underlie the Chartey
and Judgment eubmltted to the Commiseion by Mr., Ceorges Scelle (document
A/CN,4/W,11) and the working paper conteining e formulation of the Nurnberg
principles prepered by a sub-committee of the Commiseion (document A/CN.4/W.6).

/"(a) to undertake,
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"(a) to undertake, with the acsistence of experte in the field of
internaticnal and criminal law, the necescery studlee with a view t0 drawing
up a dreft convention in sccordance with the resolution of the General
Assembly; end
"(b) after consultetion with the General Ascembly Committee on the
Develooment and Codificeticn of Internstional Lew end if feseible the
Commission on Human Rights, and efter reference to all Member Governmente
for comments, to submit to the next session of the Economic end Soclal
Council & draft convention on the crime of genocide,"
6. In pursuence of this resolution, the Secretary-Ceneral requested three
experte, Mr, Donnedieu de Vsbres, Profecsor st the Peris Feculty of Law, His
Exceliency, Professor Pella, President of the International Associstion for
Pensl Lew; and Professgor Ranhael Lewkin c¢f the Yale University School of Law,
to glve him the essistence of thelr veluable advice. On the baelis of ths
comuents of these experte and members of the Secreteriat, the Secretsry-Genevsl
produced e Draft Convention on t': Crime of Genocide (Jdocument Z/hb7).
Te In preparing thie draft conventicn, the Secretsry-General adopted the
formla used by the General Assembly with resuvect to the humen grouns to be
protescted, i.e., he referred to "raclal, religious, political or otker grouvs.”
However, he pointed out that human beings exist, in esddition, in netionel,
linguis;ic end many other types of grouns, and suggested that a declision be
reacked as to which of these, and any otkar grcuvs, should be protected by the
convention,
8. The draft convention prepared by the Secretary-Genersl wss forwsrded to
Member Stetes of the United Nations for their comments end propossls on
7 July 1947, At ite second sgeseion the-ceneral Agsewbly, noting that e lorge
ma jority of governmente of Member Stetes had not submitted thelr observeticns on
the draft,_requeated the Economic and Sociel Ccuncil, in resolution 180(11}, "to -
continue the work it hes begun concerrning the sumnression of {he crime of gencclde
including the draft convention prepored by the Secretarist, snd to rroceed with
the completion of s convention, taking into sccount thet the International Law
Coﬁﬁiaaion, which will be set up iIn due course in sccordance with Cenerel Assembly
resclution 174(II) of 21 November lQhT, has teen charged with the fermulation of
the princivles recognized in the Charter of the Nurnberg Tribunal, ss well as a2
draft code of offences against peace end security.”

/9. At ite sixth
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9. At ite sixth seasion the Economic snd Soclal Council established en ad hoc
Committee compczed of the following memvers of the Council: China, IFrauce,
Lebznon, Poland, the United. States of America, the Union of Soviet Sccielist
Republlcs snd Venezusls, and instructed it to prepere a draft convention on the
Crime of Genocide in accordence with the above-manticned resoilutlon of the General
Ascembly,

10. Having Giscussed st some length the question of the groupe whilck were to be
rrotected by a convention on genocide, the sd lioc committee exprecsed itselfl ag
uneniiously in fevour of protecting "netlonal, racidl, and religious groups.”

The cuestion of the poéaibla inclusion of an additional category, "political
grour3," was the subject of en extended debate. Some mombere of thas committee
poiniad out that politicel groupe lack the stability of the other groupc mentioned
that they have not the same homogenlety and ere less well-deflned., In vparticular
the reprecentativaes of Poland and the Union of Soviet Socialist Republics
meintained thet the inclueion of "politicel groups" in the definition of genocide
woufld give this teim an extension of meaning contrary to its fundamental
conception, end might result in the avandonment of the effort to end the
deatruction of humen groups, The view was also expressed that the inclusion of
politicel groups would have the effect of meking the convention unecceptable to
certaeln movernmsnts. Hovever, the Committee finally declded. by four votes to
three, to include reference to politicsl groupse in the draft convention, It &iﬁo-
decided to omlt the reference to "linguistic groups™ which hed eppeared in the
draft prepered by the Secrstary-Gensrel.

1l. The question of the groups to be protected by the convention was not
discusced sgsin, 1n detsll, until the draft convention resched the third seesicn
of the Cenersl Assembly, where 1t vas examined in detail by the Legol (Sixth)
Committee {documents A/C.6/SR.73-83).

12, There was general asgreemen®, in the Sixth Committee, thaet nationel, racisl
end religious groups chould be includsd apong those to be protected by the
Convention., There were smendments proposing that other groups be added to this
enumr ration, in particular political grouns, economic groups, and ethnical groups.
13, At ite seventy-fifth meeting the Sixth Committee decided, by 29 votes t0

13, with 9 sbstentions, to include political groupe among those to Dbe pfotacted;
However, et its 120th mecting, & proposal wee msde by the revresentatives ofIEgypt:

Iren end Urugusy to re-exawine the question with s view to excluding political

[groups from
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grouve from the enumeration, In this connexion, the representative of Egypt
recalled that the Committee had not had an over-all view of the convention when
it had decided thet protection should be extended to political groupse,
Subsequently, during the exemination of other articlee, the necessity of
rechaping the orovisions of Article II of thz convention had rade itself felt
esnecially ee it had then become clear that the inclusion of politicsl aroupe
among the protected grouvs would be a serious obstscle to the ratification of the
convention by e large number of States. It wes therefcre for practicsl reasons,
in addition to the theoretical reasons that had already been given et length
during the debate on Article II, that the Egyotian delegation, together with the
delegations of Irsn end Uruguey, proposed the deletion of political groups from
the provisions of Article II. The representative of the United Stnotes, recalling
that he had sdvocated the Inclusion of pclitical groups among the groups tc be
protected at the first reading of the draft convention, pointed ¢at thet his
attitude then had bveen governed by theose historicel reasons which had mrrompted
the drafting of the convention, as well as by political considerations,
Nevertheless, the United Stetes delegation had since then considered thet it was
necessary to recancile two fectors; first, thset the Cormittee must prepare a
complete draft convention which would be founded on correct vrinciples; secondly,
that that convention must te ratified by the grestest possible number of
Governments, The United States delegetlion, he explained, continued to think that
its point of view was correct but, In a concilistory spirit and in order to avoid
the possibility that the spplicetion of the convention to political grouns might
prevent certein countries from acceding to it, he would support the proposel to
delete from Article II the provisions relating to political groups. In conclusion.
he emphasized thet the Sixth Commlttee had to submit to the Genersl Ascemdbly a-
draft convention which could be ratified by all Member States of the United
Nations, He added that once these ratificetions would have been obtained, it
might be possible, chould occasion arise, tCc meke certaln improvemants in the
convention and, in particular, to include ncliticel groups. OSeversl memosre of
the Committee thenked the United Statess delegztion for the soirit of concilieticn
it hed shown, while others fzvoured retentlon of th= srticie in tke form in which
it had been drafted esrlier. The Cormittee then declded, by a two-thirds majority
vote of 26 to h, with 9 sbstentions, to reconsider tke question of tke inclusion’
of political grouvs among the groups to be protected by the ccnvention., Following

/this, the
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this, the Committee decided to eXclude politicel groups from the enumeration
contained in Article II of the draft convention by a vote of 22 to 6 with 12
sbstentions,

14, At its 75th meeting, the Sixth Committee eccedpted the suggestion of the
renrezsentative of Swaden that "ethnicel grouvs” be given protection under the
convention by » vote of 18 for, 17 ageinst, end 1l abstentions,

15. At tke 77tk meeting of the Sixth Committee, the Venezuelan delegation
provosed that the enumerstion of the motivee for genocide conteined in the dreft
of Article 2 prepared by the ad hoc compittee -- "on grounds of racisl or national
origin, religious belief, or political opinica of its members” -- be replsced by
the eimpler formulation "es such', thereoy maling the Article read, in part,
"e..8ny Of the following scts committed with intent to destroy, in whole or in
part, a2 nationsl, ethnical, racisl or religious group, ae such,..," The
representative of Venezuela explainad that the purpose of his amendment was to
epecify tkat, in order to constitute genocide, a group, such se & recial group,
rust be destroyed 2s & recial group. He f=lt that although the Venezuelan draft
omitted the enumerstion of motives appesring in Artlcle 2 of the ad hoc commlttee!
dreft, 1t reintrecduced the motivee of the crime without, however, doing so in s
limitative form which sdmitted no motives other then thoee listed. The aim of

the amendment, he stated, was to give wider vowers of discretlion to the Jjudges

who would be called upon to deal with cases of genocide; acoption of the

amendment would enable the Jndges to recognize other motives than those listed in
the sd hoc committse's dreft. The Venezvuelsn amendment was adopted by 27 votes
for, 22 against, and 2 abstentions.

16. The Committee never voted ocn the guestion of including "economic groups" in
Article 2,

17. In thus arriving et the text of Article 2 which finally wss adopted by the
General Assembly, the members of the Sixth Committee reccgnized that it 1s very

- difficult to distinguish between nationsl, racial, and ethnicel groups. However, .
“they felt that these three categories, together with the hardly-controversial ~
category, "religious groups”, together included all fundsmental groupings of
Indivicduals requiring protection againet genocide; hence they used all three of
the terms. Their purpose was to include 81l possible groups which in their view
might require protection, including some which might otherwise be doubtful. For
example, it was pointed out thst in an extreme case a state might refuse protectio

/to a naetional
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to & nationel group as such because of its fear of unduly promoting the national
consciousness of the group, tut at tle ssme time might extend protection to the
very seme individuale as members of an ethnical or a religilous group.

18, There is, of course, & certain smount of overlapping sni embiguity between
the various terms used, with the pussible exception of "religious group.” The
term "racisl" was used in referring to the blologically inherited physical
characteristics of 8 group; "ethnical" when referring to the whole of a groun's
culturel, physical and historical heritage; and "national" when referring to a
group'e consciocuesness of nationality, as in the csse of groups in one country
which feel thet they belong, or are felt by otherz to belorgz, to auother country.
It was pointed cut that racial groupings ere not besed upon scientific facte

end tend to become indistinct ss a result of evolution3ry processeg, intermarrisge.
and chunges in idess or hsiiefs abcut "rece'". Ethnical grourings are therefore
usually noere clegr-cut and ey be rore permensnt,

19. At 1is8 179k plansry meabing, oa § Decenver 1948, the Cenersl Aessembly
adopted the Convention op e lJrevention end Puniekrment ef the Crine of Genoclde
(recoivtion 260{11I}}, corenining the forhulsilion prudosed hy ites Sirth Committee
as to th» zroups to be protecied; i.e., "s rotionci, eiini sl roclal or rellgiour

group, o aunh,"

ITI. V"CULTURAL CTNCOUTHY
20. In tre drsft convention p-erared by the Seorgrory-Genersl and the experts
refexrred %o in perngravh £ sbive at the rvequsat o ike Toouomic ond Social
Comecil (doecumant E;ih?), Article L dessxdbes “irre possidle formwe of genoeclde,
These &re, asc ?iht Ingulslied by ene of tacss exmerte, Frofeutor Lovkin, (a)
"phyeical gerccide", the Gestruction of human beligs; (b) "piolosical gonocide",

the prevontion of births; sud (c) "enltursl genocide” , the destructlon of the
specific charscterigtics of & group.
21, Apong the material.means for committing "phyeicel genocide", the following
were anurersied:
() groeup massscres or individuel executions;
(b) sublection te cenditicne of life vhich, ty lack of proser housing,
clothing, food, hygiene end medicel cars, or excessive work or phyeiccl
exertion, are likely to result in the debllitetion or death of tle

individuals;

/{c) mutiletione
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(¢) mutilations end biclogicel experiments imposed with no curative purpose;

and ' ' ' |

(¢) deprivation of all means of livelihood by confiscation of praperty;

looting, curtellments of work, deniel of housing and of supplies otherwise

avallable to the other inhabitants of the territopy concerned, |

Among the materisl mesns for committing "biologlcal genocide“,'the followling
were enumerated: . '

(2) sterilizetion and/cf“écmpulsory abortion{

(b) segregation of the sexas; and

(c) obstacles to merrisge.

Among the material means listed for committing "cultural genOGidé" were the
following: ‘

- {a) forc=d trensfer of children to enother humen group;

() forced and systematic exils of individuels representing the culture of

a group;

(c) prohibdition of the uce of the national lsnguage even in private

intercourae; )

(d) eystematic destruction of books nrint=i in the natloral lanzuage, or of

religious works, or prohibitions of new pubtlicaticne; and

(e) systematic destruction of historicsl or religlous monuments or their

diversion toc alien uses, destruction or dispersion of documents and obJjects

of historicel, artliestic, or religious value, and of objects used in

religlious worship,
22, The discussion of "cultursl genocide” gave rise to divergent views among the
experta who acgisted the GBecretery-General in vrepering the dreft convention,
Professor Donnedieu de Vabres and Professor Pella held thet cultural genocide
revresented an undne extension of the notion of genocide and amounted to
reconstituting the former protection of minorities (which wes based on other _
conceptions) under cover of the term genocide., Professor Lemkin, on the contrary,
argued that a racial, national, or religious grouv cannot continue to exist unless
it preserves its spiritusl ané moral unifty. OSuch & group's right to existence
was justified not only from the morsl point of view, but also from the point of
view of the contribution mede by such & group to civilization generally. If the
diversity of cultures were destroyed, it would be as disastrous for civilization

as the phyeicel destruction of nations, He edded that meens of culturél genocide

/were criminel acts
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ware criminal acte under municipal lew snd that hence there wae no reascn why they
should not ve included in the international crime of genocide, TFrofessor Lemkin
pointed out that cultural genocide was much more than just a policy of forced
aseimilation by moderate coercion -- involving for example, proaibition of the
opening of schocle for teaching the language of the group concerned, of the
publication of newspapere printed in that lenguage, of the use of that language

in official documonts and in court, and so cn, It wes a pelicy vhich, by drastic
methode, aimed 2t the rapid and complete disappearsnce of ths culturel, moral

end religious life of a group of humen beings,

23, In the Draft Convention on the Crime of Genocide, submitted to the sixth
sesslon of the Feonomic nrd 3rcizl Council, the Secretary-Generl sntmitted formla
covering the three suggested types of genocide so as to convey an exect idea of
what they revreesented, end thus to ensble the United Nations crgans to reach a
decision, Hs raised, ss a general question: Chould sll these three notions be
accepted or only the first and asecond?

24k, In thie connexion 1t should be notz=d thet elthough inclusion of the notion of
"culturel genocide" in the Ccnvention wes eventuslly rejected, the Convention as
adopted by the General Assembly contsins, nevertheleazs, the provision (Article II
(e)), that "forcibly treneferring children of the group to snother grougy”
conétitutas on act of genoclde if committed with intent to destroy, in whole or

in part, a national, ethnical, racisl or religlicus group, as such.”

25, In the discussion of the method to be followed In formulating the Conventlon
on Genocide whick took plece at the sixth session cf the Eccnomic end Soclal
Council in Februery 1948, the representative of the United Xingior pointsd out that
in his view it wes essentisl to make some division in the gefinition of the term
"genocide." He felt that whereess genocide in its abrolute -- or "biological” --
Bense was more corirectly the province of the Internmational Law Conmiesion, "other
crimes which could not be sepsrated from genocide were mere proverly thne cancern
of the Sub-Commissicn on Prevention of Discrimination and Froiecticn of Mincrities!
In his view (document E/SR,1h@, p, L), it wes essentisl io differentiste between
these two categories and distribute the premaratory werk accordingly. His proposal
wag supported by the representative of the MNetherlends,

2€. At the seme meeting of the Council, the representative of the Union of Soviet

Socislist Republics emphecized "the lmmortence of the nesd to prevent the crime of

enocide by fighting
g
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genocide by fighting egeinst discrimination and not tolerating the stirring up of
hatred sgainst certain grouve which finally led to genccide".

27. The ed hoc Committee adopted es its basic text a prorossl submitted by the
revresentetive of China (document E/AC.25/Q), the other proposals end the
Secretariat dreft being considered as amendments to that text and peing teken into
account vherever vossible,

28, After considerable discuseion, the Committee decided thet "cultural genocide™
should be dezlt with in the draft convention. Those who supported this view
emrhasized thet there were two ways of cunpressing & human group, the first by
cauglng its memhere to disappeer, the second by abolishing, without msking eny
attempts on the lives or the members of the group, their specific traits. Those
vhe opposed the inclusion of "cultursl genocide" emphasized that there was &
considerable difference between sc-called "phyelcal genoclde" (includlng "biological
genocids™) and "cultural genocide". It was "physical genocide" particularly, which
hae nresented those exceptionzlly horrifying ssuects which had skocked the
conscience of mantind, They also pointed to ths difficulty of fixing the limits of
"eulteral genocide", which imninged upon the violation of humsn rights and the
rightes of minorities. It wes therefore through the protection of human rights,

the prevertion of discriminetion, and the protection of minorities, thet the acts
which had been reflerred to se "cultural gsnoclde” should be pravented. Finally
trom the practicel DPOINT OF view, it was weintaiued thet uhe luvlusiou of
genocid=a" in the Convention might prevent many countries from becoming perties to

it end thus jeopardize 1ts success.

29, In thio connaexion the United Stetzs member of tke 24 hoc Cormittee inserted

the follcwing declaratiorn in the Committes's report:

"The prchibition of the.use of language, eystewatic destructicn of books,
end destruction and dispersion of documents snd objecta of historlical or
artistic value, commonly known in this Convention to thoee who wish to include

' 1t, as 'cultural genocide' ie a matter which certainly should not be included -
in this Convention. The sect of creating the new international crime of
genocide 1s one of extreme grevity end the United States feels that 1t should
be confined to barbarous acts directed sgeinst individuals which form the
bosic concept of publlie opinion on this subject. The acte provided for in
these paragrachs ere acts which should appropriately be dealt with in
cormecticn with the protsction of minorities.”

/30. Two proposals
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30, Two propoeals mede by the Lebansse memver of the Committee were rejected.
They were:
A,

"Accerding to the terme of the Convention, it is =lso understood that
genocide includes all acte and measures which are directed szesinst a naticnal
or racial or religious group on ground of the netionsl or racisl origin or
religious beliefs of its members, and which sim st the systemstic destruction
by oppressive or violent mesns of tre language, religion or culture of that
group." '

B,

"Placing the members of the group in condltions czlculated to mske them
renounce their lenguage, religlon or culture,"

31. At its fifth meeting, the ad hoc Committee decidsd, by six votes to one, to

rotain the idea of "cultural genocide" in the Convention, Subesquently, it

adopted, by four votes to none with three ebstentions, the following text:
ARTICLE III '

In this Convention, genoclde also meens sny dellberste act committed with
the intent to destroy the language, religion, or culture of a naticnal, racial
or religious group on grounds of nstional or roclal orizin or religious belie:
such as:

1. prohibiting the use of the lanzuage of the group in deily intercours

or in schools, or the orinting and circvlation of publications in the

languege of the group;

2. destroying, or oreventing the usfe of, libraries, museums, schocls,

historical monumsnts, places ©f wcrship or other cultursl institutions

and objects of the group."

The Venezuelan member of the Committee exnressed the fear that subd-
peragraph 1 of this Article did not protect the parties against sccusations
when they take measurss with & visw to nrotecting their own langusge,

32, When this gquestion was discussed by the Sixth Committes of thzs General
Agpgembly, many arguments were used agsinst inclusion of "cultural genocije” in the
Convention, emong then:
1. Thers was an essential differsnce between "cultursl gsnocide” and
genocide as defined in srrticle II -- the twe 1deas were not on the came leve’
gnd could not be deslt with in the same menner.
fi "cultural
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o "culturel genocide" fell rether within the sphere of theLp;Etactian of

humen rights or of those of minorities;

3. "culturel genocide" wae t0o vague 8 conception to be cepable of precise

derfinition and delimitation for the purposé of inclusion in the coﬁvent;on

on genoclde; ' _

4. the inclugion of "cultural genocide™ in the Convention might give rise

. to abuses by reason of the vagueness of that conception.
33. At its 83rd meetlng the Committee declded, by 25 votes to 16, with 4
abstentions, not to include provieions relating to "cultural genocide" in the
Convention, It was pointed out by several. delegstes, however, that in expresseing
their views on the retention or suppression of Articls III, which dealt with
"eulturel genocide", no position wae taken on the principle of "cultural genocide",
and that sction to protect ageinst this form of genocide might more appropriately
be taken within the sphere of humen rights., Certain delegstione (tkat of Sweden
in particuler) were of the opinion that the problem of the cultural protection
of minorities should be re-exemined with a view to draftlng a special convention
which would orescribe different forms of intsrnationsl control and prevention from
those 1laid dovm in the ccnvention on genocide, These delegations polnted out that
the cultural protection of humen grouvs should be sufficlently organized within
the internetional fremeworl: of humsn rights and the protection of minorifiea
without there belng eny need t¢ define @s genoclde infringements of the cultural
TLEILE Of Suul givuuo,
Iv

TIR CONVENTION'S CONTRIRUTION TO THE
PROVENTION OF DISCRIMIFATION AND
TES PROTECTION OF MINORITIES

34, As 1ts nsme indicetes, tie sim of ths Cunventidn is to pravent and punish
genocide, deemed to be a "crime under Internationel law", It clearly implies
‘that ths members of a protscted "natlonal, ethnical racial or religlious group"

Vhawa the right to life end respect for thelr versons, tut it does not directly
%ﬁ!!inn that right, the exictence of which is, as® 1t were, taken for granted.

35. However, though the Convention does not proclsim the right to life of the
mombers of the sbove-mentioned human grouve, it does In fact go.furthar. It aims
at gueranteeing this right by organizing the prevention and punishment of ganccidh,

wnich is the nsgation of the right in question.

/36. The perties,
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36. The parties, that ie to say, the Governments, are reguired to "provide
effective penalties for persons guilty of genccide..." (Article V). This refars
to the punltive sction to be taken by naticnsl tribunals against sll persoﬁe
subject to their jurisdiction. As was repeatedly pointed ocut during the
diecuesion, hovever, genoclde la a crime whick cen escarcaly be committed without
the responsible ruling circles being involved es principsls or ss accesguries;
they will have ordered it, provoked i1t, or acquiesced in it. Hence, Article IV
of the Convention lays down that "Perscns committing genocids shall be punished,
whether they are constitutionally rssponeible rulers, pudlic cfficials, or private
individuals."” Cleerly, rulers guilty of genoclide escape puriskien’ ac long &s
they are in power. Their action, however, 1s rnione the less sn internstional crime
for whichk they will later have to answer either to netionzl tribunsls or to an
international pensl tribunal (Article VI contempletes an irtermstioral tribunsl
which shall have juriediction witk resnect to those Comtracting Partics whick sghall
bave accepted its jurisdiction),
37, VWhile the protection affordsd by the Convention is not restricted to grouns
which ere minorities, minority grouns bveneflt, of course, frum such vrotection
as the Convention may afford, Including:
{(2) The Conventlon protects minority groups agsinst the greatesgt evil which
may befall them, namely thelr phyaslcol destruction sither throungh killing
membere of the groups, or by 11l treatment Iinternded to tring about lesth,
or slow extinction (Article II (a), (b), (c)). The Convention aleo protects
minority groups sgainst whath has been called "biological” genocide, that is te
gay, "Impcsing measures intended to prevent birthe within the group" {(Article
II (d)). It would be gulte possible to respect the lives of memvers of the
grour but st the szme tims to bring ebout its extinctlion by preventing births,
(b) The Convention does not suppress or vunish acts intended not to bring
sbout the totel or partial destruction of a group, but rether the destruction
of its svecific characteristics, Hence, eny messures of violencs, oppresaion
or even persscution not intended to destroy, in whole or Ir port, a defined
group es euch, but simply calculeted to destroy the specific characteristics
of & greup -- to eliminate a nationsl culture, the use of a langnuge or the
practice of & religlon -- do not come within the scope of tre Conventiom.
38, It has alresdy been pointed out thet in the drsft whlch Le vrepared at the

requect of the dccnomic end Socisl Council, the Secretary-General included

/"cultural”



E/CN,k/Sub,2/86
Page 14

"cultural" genocide slong with "physical" and "biclogicel" genocide and the
special committee edorted the eame formuls, Actually, the underlying ldee here
was not to guarantee the preservation of the epecific characteristics of
rinorities, A simple denlal of the freedome proclsimed by the Declesration of
Bumen Rights and a policy of forced asssimiletion were by no means regardsd as acts
of genocide. Cultural genocide was deemed to comprise rather certain drastic

acts of persecution or oppression, committed with the intent to destroy one of the
defined zroups, such as the prohlbition of the use of the group's lenguage in
private intercourse or the destruction of historical or rsligious monumente. The
Generzl Assembly was opposed to the retention of cultural genccide even in this
form; a rnumbsr of Governments claimed that it should not be included in the
Convention on the grounds thet so-called "cultural™ genocide was not true
genocide, thet it wes merely a violation of human or minority righte, and that

it was a problem to be referred to the suthorities having jurisdiction in these
two Tields., Nevertheless, because of ite perticularly odious neture, an act
wkich the Secretarj-General had included in his draft as one of the forms of
"eultursl" gepocide, namely "forclbly trensferring children of the group te
another group" was included in the Convention (Article II(e)). Thke scope of this
provieion is limited and eince the Convention is, as has been steted, on

international criminal lsw convention, it must be strictly interprzted.





