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other dismemberments of a State ~~o tw.o or more States 

1. When part o£ a State, which is not a U~on of States, becomes another State 
either by separating from it or as a result of the division of that State, the rules 
in paragraphs 2 and :? gqvern the effects of that succes.sion of States on treaties 
which at the date of the separation or division were in force in respect o,f that part. 

2. The obligations and rights of the successor State and of other States parties 
under ~ such treaty shall be determined by application of the relevant provisions 
of articles 7 to 17 of the present articles. 

3. In the case of a separation, any such treaty remains in force as between the 
predecessor State and other States parties in relation to the remaining territory of 
the predecessor State unless it appears from the provisions or from the object and 
purpose of the treaty that : 

(a) it was intended to relate only to the part which has separated fro~ the 
predecessor State; 

(b) the effect of the separation is radically to transform the obligations and 
~ights ~rovided for in the treaty; or 

(c) it is otherwise agreed. 
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Cornmenta:iy 

1. Article 2 covers the case of the separation from ·a State of an area of territory 
whi0h joins with ano~her State (the moving treaty-frontier principle), and article 20 
deals >vith the dissolution of a· union of S+-:>:i;~q. The present article is concerned 1vi th 
other dismemberments of States .resulting in hro or more States. 

2. The commonest case is where part of a State separates from it 1 becoming itself an 
independent State and leaving the State from 1vhich it has sprung to continue its 
existence,tinchanged and except for its diminished territory. In this type of case the 
effect of the dismemb8rment is the emergence of a "nmvly independent State" by secession, 
and the position of this neuly independent State in regard to treaties previously 
applicable in respect of the seceded territory is governed by the articles contained in 
Part II 1/ of the present draft. The basic rule governing the case of a nevrly independent 
State is the so-called clean slate rule formulated in article 6. Although in recent y~ars 
this rule has found its application mainly in regard to the emergence of dependent 
territories into independent States, it has its origin in practice relating to seceded 
States. Some references to the practice evidencing the application of this rule to 
seceding States will therefore be found in the Special Rapporteur's commentary to 
article 6.g/ But it is necessary to recall that practice here in order to place the 
problem of dismembered States in its true perspective. 

3. Before the era of the United Nations colonies 1-r8re considered as being in the fullest 
se~,:Je territories of the colonial poHer. Consequently .some of the earlier precedents 
vsually cited for the application of the "clean slate" rule in cases of secession concerned 
the secession of coloni.esi e.g. the secessions from Great Britain and Spain of their 
1\Insrican colonies. In these cases the nevr States are commonly rega;rded as having started 
their existence freed from any obligation in respect of the treaties of their parent 
S tr,.te._3} .Another early precedent is the secession of Belcium from the Netherl~d~ in 
l95J as to 1-rhich one >vriter 4/ has said: "Little authority is available, but J.t J.S 

b3lieved to be the accepted opinion that in the matter of treaties Belgium was regarded 

1/ To become Part :.rr in the final text of the draft articles. 

?-/ Third report (A/CN.4/224) [Yearbook <?Lihe Interna~ional Lmr Commission, 1970, 
v-ol. II, PP• 31-37}. 

J/ EcNair, ~a-vr of Treaties (1961L pp. 60l--603i D. P. 0 1 Con'.1ell 1 State Successi~ 
-~~~~c~l Lm·r and Intematio:t].al Lau, vol. 2, pp. 90-95 who points out that the 
-:Jni-~ed States attitude -vri th respect to the eecession of the Spanish colonies 1ms not 
consistently negative as to their success~on to obligations under Spanish treaties. 

1/ MciTair, Op. cit. 1 p.603. 
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as ~?tart~g-:wi.th,a clean slate, except for .treaties of a local or dispof;)itive ch~racter." 
If a somewhat different-line seems to have been adopted by the Belgian courts in some 
cases,· another ·writer points out that, while the _Netherlands pre-1830 treaties continued 
in force, it was Belgium who had to conclude new ones or formalize the continuance of the 
old ones with a number of States.2/ 

4. As to more modern precedents,- tfhen Cuba seceded from Spain in 1898, Sp~ish tre~ties 
were not considered as ,-b_ind,ing upon her after independence.. Similarly, when Panama ~~ 
seceded from Colombia. in 1903,, . both Great Bri tian and the fJnited States regard~d .Panaina 
as having a clean slate uith respect to ColoPibia's treaties~§' Panama herself took the 
same ·stand, though she 1-1as.-not· apparently able' to conVince France that she 1-ras not 
bounQ.,-_by Franco-Colombian treaties. Colombia, for her part, continued her existence as a 
State after the separation of Panama, and that she remained bound b,y treaties concluded 
before tlie separation was never que,stioned. Again, when Finland seceded from Russia 
after the fi,rst world war, both. Great Britain and the United States concluded that 
Russian treaties previously in force \vi th respect to Finland would not be binding on the 
lat'ter after independence.l/ In this connexion reference may be made to a statement by 
the United Kingdom cited in paragraph 3 of the commentary to article .6 tvhere the. position 
was fitmly taken by that State that the clean slate principle applied to Finland except 
with respect to treaty opligations whlch were "in the nature of servitudes". The· 
United Kingdom adopted the same position in .regard to Esthonia, Latvia and Lithuania on 
their recognition after the first tfOrld war as independent States._sV· . . 

5. The termination of the Austro-Hungarian Empire has already been discussed in 
Paragraphs 6--7 of the commentary ,to article ·20 in the context of the dissolution of a 
union of States. The opinion Has there expressed t:bat it seemed to be a dissolution of 
a union in so far as it concerned the Dual Monarchy itself and a dismemberment in so far 
as it concerned other -territories of the Empire. It was there noted tha,t, even vie"i·ring 
the case as one of dissolution of a union, Austria.had contested her obligation to . 
assume the treaties of the Dual Monarchy, though Hungary had accepted that obligation. 
The other territories, _1-rhich seem rather to fall into the category of dismemberment, were 

5} De Mural t, The Problem of State Succession 1-ri th regard to treaties (1954), P• 101. 

§/ D. P. O'Connell, QQ_. cit., pp. 97-8; Hackworth, Digest of International Lavr, 
VOl. V, PP• 362-3. 

11 D. P. 0 1 C0nnell, 22.· ill·' PP• 99-100; TIIcNair La1v of Treaties (1961), P• 605. 
I 

y See also McNair, .Qe_. £ii., p. 605; D. P. 0 1 Connell, Qe.. ill• 1 vol. 2, PP· 99-100. 
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Czechoslovakia and Poland.2f Both these States were required in .the Peace Settlements to 
undertake to adhere to certain multilateral treaties as a condition of their recognition. 
But outside these special undertakings the~ vrere toth considered as ne:w States i-lhich. 
started with a clean slate in respect of the treaties of the former Austro-Hungarian 
Empire. "JJ1/ 

6. Another precedent from the· pre- United Nations era is the secession of the Irish 
Free State from the United Kingdom in 1922. Interpretation of the practice in. this case 
is slightly obscured by the fact that for a period after her secession from the 
United Kingdom the Irish Free State remained vTi thin the British Commom1eal th as a 
"Dominion". This being so, the United Kingdom Government took the position that the 
Irish Free State had not seceded and that, as in the case of Australia, New Zealand and 
Canada, British treaties previously applicable in respect of the Irish Free State remained 
binding upon the new Dominion. The Irish Free State, on the other hand, considered 
itself to have seceded from the United Kingdom and to be a new State for the p~oses 
of succession in respect of treaties. In 1933 the Prime l1inister (Mr. De Valera) made 
the following statement in the Irish Parliament: 

"The present position of the Irish Free State with regard to treaties and 
conventions concluded between the late United F~ngdom and other countries 
is based upon the general international practice in the· matter when a new 
State· is established. When a new State comes into existence, which formerly 
formed part of an older State, its acceptance or otherWise of the treaty 
relationships of the older State is a matter for the new State to determine 
by express declaration or by conduct (in the case of each individual treaty) 
as .considerations of policy may require. The practice here has been to accept 
the position created by the commercial and administrative treaties and 
conventions of the late United Kingdom until such time as the individual 
treaties or conventions themselves are terminated or amended. Occasion has 
then been taken, where desirable, to conclude separate engagements with the 
States concerned." 

2/ Poland was formed out of territories previously under the sovereignty of 
three different States - Austro-Hungarian Empire, Russia and Germany. 

lQ/ McNair, op.cit. pp. 603-605; D.P. O'Connell, op.cit vol. 2, pp. 178-182. 
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The Trish Government, as.its practice shows~ did.not claim that a new State had.a 
right unilate_!ally to determine its acceptance or· othervrise of its predecessor's c 

treaties. 'rhis being so, the Irish Prime Minister in 1933 vras attributing to a 
seceded State a ·.position not very unlike that found in the practice of the post-war 
period c6ncdTning newly independent States. · 

7· Illustrations of the treaty practice in regard to the Irish Free State may be seen 
in the 'secretariat studies of ·succession on States in respect of extradition treaties 
and trade agreements. The study of e~tradition treaties, inter alia, recalls 11/: 

"Fo:r;-ty-three extradition treaties applied to Ireland immediately before it 
becaine .. indep'enclent. On~ author· in 1957-8 addressed inquiries to all forty­
three States~ Of the eleven St~tes·iJrhich expressed a view on t~e continued·­
force of the treaties in relation to Ireland, three (ECuador, Luxembourg 
and Hungary) seemed to consider that the treaties vrere in. force, one (Sweden). 
had expressly denounced its treaty vrith regard to Ireland, two (Austria and . 
Switzerland) seemed to be favourable to the treaties being in force but made 

_this dependent on a declaration by Ireland that she ~swilling to consider 
herself bound by the treaties, and five States (Cuba~ Denmark, Guatemala, Italy 
an:d the Netherlands) considered that Ireland l'las not bound by these treaties. 
Of these five, two (Italy and the Netherlands) seemed to take the view that, 
if Ireland wished, it could continue the treaties' operation by a declaration 
to that effect". .. 

_The study also mentions three instances in which the continuance in force of the 
treaty was evidenced by conduct, in that either Ireland or. the other State part,y 
invoked the treaty without encountering the objection that it was not in force !S(. 
That the policy of the Irish Free State v1as to accept the position created by its 
predecessor's commercial and administrative treaties is equally shown in the study 
of trade agreements ·which sets out a number of instances of the termination or 
replacement of pre-independence treaties in respect of the Free State 12(. 

8. As to multilateral treaties, the Irish Free State seems in general to have 
established itself as a party by means of accession, not succession. It is true that 
in the case of the 1906 Red Cross Convention the. Irish Free State appears to have 

11/ Succession of ::ita tes fu respect of · J3ila teral Treaties (A/CN. 4/229), · 
para.l7 (Yearbook of the International Law Commission, 1970, vol.II, p.l08]. 

W -~·' paras.l9-21 [~.]. 
1i/ ·nocument A/CN.4/243/Add.l, paras.l9-20. 
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acknowledged its status .ci,s a part;y on the basjs of the United Kingdom's ratification 
of the Convention on 16 April 1907 ]d/. Although the Haildbook of the Itl,terna~_iortal .. 
Red Cross lists the Irish Free State as a party to that Convention from 192·6:;:-without 
specifying the exact, date or method of its participation, a communication from}?e 
International Committee to the British Conslll-General in Geneva in 1956 explained 
the matter as follows: · 

"··· In the list of ratifications of the 1906 Geneva Convention for the 
.Ameli.oration of the Condition of the Wounded and Sick in Armies in the Field, 
it would be preferable for the date of ratification by the Commonwealth 
countries and the Irish Republic to be 16 April 1907, because not having 
repudiated them, the -commonwe~l th countries are bound by the in terna.ti..mal 
obligations deriving from the ratification of the Convention b:x- the United 
Kingdom. • •• " 

To this the Secretariat study adds the comment that according to the above 
communication, "the United Kingdom considers that Australia, Ca.ri.ada. Indi'a," the 
Irish Repllblic and South Africa become parties to the 1906 Convention oy b'Uccession." 
As the Irish Free State had a radically different view of its own position from that 
of the United Kingdom·, this is not really conclusive. But at least the Free State 
seems to have acquiesced in its being considered as party to·this Convention on the 
basis of its predecessor's ratification. In the case of the Berne Union for the 
Protection of Literary and Artistic Works 1 however, it acceded to the Convention, 
although using the United Kingdom's diplomat,ic services to make the notification 12/• 
The Swiss Government as depositary, then informed the parties to. the Union of;this 
accession and, m doing so, added the observation that the Office considered ·the 
Irish _Free State 'a·· accession to the Convention as "proof that, on bee aming an . 
inde'pendent te~i tory, it had left the Union". ·rn other words, the Office recognized 
that the Free State ~d acted on the basis of the "clean slate'~ principle: and :tiad not 
"succeeded" to the Berne Convention. Moreover.~ in "Mllltilateral Treaties in respect 
of which the Secretary-General performs Depositary Functionsn the Repuotic ·or Ireland 
is listed as a party to the two conventions ratified by Great Britain before.the 
former's in~e;>endence and in both these cas"'s the Republic became a party by. 
accession 1§(. . 

14/ The Succession of States to ~ltilateral Treaties (A/CN.4/200), 
paras.l54-158 [YearbQok of the International Law Commission, 1968; vol.II,_ pp.38-39]· 

15./ Ibid.; par~ •. 25·· {ibid., p~)-3] ~ 
12/ Th~ Irit~~ational Convention of 1910 .for the Suppression of the White Slave 

Traffic and the Agreement of 1910 for the Suppression of the Circulation of Obscene 
Publications [ST/LEG./SER.D/2, pp.l50 and 163]. · . · · · .. 
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9· Thus ~ne practice prior'to the United Nations era, if there may be one or two 
inconsi.stencies ;· provides strong support for the "clean slate" rule in cases of 
"sece.ssion" in the form in which it is expres!;fed in article 6. of the present draft: 
i.e. that a seceding State·, as a newly independent State; is not bound to maintain in 
force, Pr to become a party to, its predec6Jsor 1 s treaties. ~rior to the United 
Nations era depositary practice in regard to cases of succession of States was much 
less developed than it has become in the past twenty-five years owing to the very 
large number of cases of succession of States with which-depositaries have been 
confronted. Consequently, it is not surprising that the earlier practice in regard 
to seceding States does not show any clear concept of notifying succession to 
multilateral treaties, such as is riow familiar. With this exception, however, the 
position of a seceding State with respect to its predecessor's treaties seems in the 
League of Nations era to have been much the same as that in modern practice'.of a state 
which has emerged to independence from a previous colonial, trusteeship or protected 
status. · · 

10. During the United Nations period cases of secession resulting m the creation o:f a 
new State, as distinct from a dependent territory emerging as a sovereign State, have 
been comparatively few. The.first such case was the somewhat special one of Pakistan 
wh;ich, for purposes of membership of inte:r.n.ational organizations and participation iri 
mult:i.lateral treaties, v1as in general treated as having seceded from India and, 
therefore, neither bound nor entitled ipso jure to the continuance of pre-independence 
treaties W. This is also to a lar~ exten.t true in regard to bilateral treaties 1§./, 
though in :some instances it seems, on the basis of the devolution arrangements embodied 
in the Indian Independence (International Arrangements).Order 1947, to have been . 
assumed that Pakistan was to be considered as a party to the treaty in question. Thus, 
the case of Pakistan has analogies with tnt of the Irish Free State and, as already 
indicated in the commentary to article 6, appears to be an application of the · 
principle that a seceded State has a clean slate in the sense that it is not under any 
oblig~tion to accept the continuance in force of its predecessor's treaties. However, 
it will be necessary to' revert later in this commentary to a particular aspect of the 
Pakistan case, namely whether any special considerations apply to the splitting of a 
State into two more or less comparable States (paragraph 14 below). But, first, two 
further cases of se-ession must be mentione~. 

11. The first is the dismemberment of the Federation of Rhodesia and Nyasaland·in 
1963. Reference has been made to the formation of this Federation in 1953 in · 
parag:raph ·6.·of the commentary to the article contained ili Ex:cur8us A 1:1/; and it was 
there pointed out that, owing to the vestigial powers retained by the British Cxown, 

rJ) S,ee paragraphs 3-5 of the Commentary to .Article 6. See also Secretariat , 
studies of SUccession of Sta.tes to Multilateral Treaties (A/CN.4/200 and .Add.l and 2), 
paras.38, 115-117, 166-167, (A/CN.4/210), para.49, .and (A/CN.4/225), paras.24-33 
[!garbook- of the International Law Commission, 196~_, vol.II, pp.l6, 29, 40, 1.2.§2, 
vol.II, pp.37-38, ~' vol.II, p.71]. . 

1§./ See Sec:r:etariat Studies .of Succession of States to Bilateral Treaties 
(A/CN.4/229), p~as.28-34 [Yearbook of the International Law Commission, 1970, vol.II, 
PP·l09-110], (A/CN.4/243), paras.ll-19, and (A/CN.4/243/Add.l), paras.30-36; and 
Materials on Succession of States (ST.Lm/SER.B/14) pp.l-8, 137-138, 190-191, 223 • 

. 1!lf A/CN.4/256/Add.l. 
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the case. was too speci!ll ·to ~e 'a. useful basis from which to draw general : .· . 
conclusions •. '.This . is in, large measure true also of the Federa ti.on in the ·context of 
the present .. artic~~· After the dismemberment of the Federation .in· 1963, the United 
Kingdom retained these powers in respect of Southern Rhonesia arid responsibility for 
the external ·relations of Nyasaland and Noz ~hem Rho.desia until these two territories 
became independent as Malawi and Zambia. Despite this co~plicatiori, however, the · 
case was dealt .with somewhat on the lines of .the dismembennent of a· federal State. A 
detailed acpount.of the practice followed-in regard to the ·CO~tinuity of the treaties 
of the Federation is given. in a modern text· 'b()cik W. This indicates some l.incertainty 
owing .to doubts as to the implications of the Um ted Kingdom 1 s powers and the st~tus 
in international law of the Federation i tseif. ~Although in many instances treaties 
were continued in £orce, the basis upon which.this occurred is not clear .and 
frequently recours.e was had to exchanges of notes to confirm their maintenance in 
force. The Secretariat Studies of Succession of States in respect of Bilateral 
Treaties W present much the same general pictur~ of practice and the same 

'unclearness as to its precise basis. .As to multilateral treaties, the practice 
hardly seems reconcilable with ipso jure continuity. The Uni.ted Kingdom, it is true, 
notified the Secretary-General that the treaties would continue in.force with respect 
to the three territories; but~thismerely evidences the UnitedKingdom's contiiluing 

- responsibility for the international relations of the territories at that date. More 
significant is the fact that, when they became independent, neither Malawi nor Zambia 

.considered themselves as continuing ipso jure to be bound by multiiateral treaties. 
Thus, in "Multilateral Treaties in res c t of which the Secreta -General · erforms 
Depositary Functions" 22 Malawi, when shown as a party, is listed as having become 
one by.accession, while Zambia in the majority of cases is not shown as a party to 
the treaty at all. In the case of the Geneva Red Cross Conventions Zambia became a 
party but in the Secretariat Studies of Succession of States to MUltilateral 
Treaties ~ is included amongst the newly independent States which acceded to those· 
Conventions; and Mala\'ri is not .shown as having become a party at all. Again, while 
both Malawi and Zambia are recorded in those studies as having become parties to the 
Paris Union for the Protection of Industrial Property ,w, the former did so by 
transmitting a declaration of continuity and-the latter by acceding. Both States 

gQj D.P. O'Connell, State SUccession in MUnicipal Law and International Law 
(1967~ vol.II, pp.l72-178. · 

~ A/CN.4/229, paras.l32-133 [Yearbook· of the International Law Commission, 
~~ vol.II, p.l27] and A/CN.4/243/Add.l, paras.l44-148. 

gg/ ST/LEG/SER.D/2. 

£21 A/CN·.4/200, para.l82 [Yearbook of the International Law Commission, 1968, 
vol.II, P•44] • : · · · . · · · · · : · · 

~ Yearbook of the International Law Commission, 1968, vol.II, pp.70-11. 
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acceded to the International Telecomnru.nioation Union 2j}. · Accordingly, :whether or not 
the dismembennent of the Federation of Rhodesia and Nyasaland be regarded as a case of 
the dismemberment of a State, it seems impossiqle to find in it any suppor~ for a rule 
of ipso jure continuity •. 

12. The adherence of Singapore to the Federation of,Malaysia in 1963 has been referred 
to in paragraphs 4 and 5 of the commentary to ·the article contained in Excursus A. In 
1965, by agreement, Singapore separated from Malaysia, becoming an independent State. 
The Agreement between Malaysia and Singapore, in effect, provided that any treaties in 
force between V.talaysia and other States at the date of Singapore 1 s independence 
should, in so far as they had application to Singapore be deemed to be a treaty b~tween 
the latter and· the other State or States concerned ~. Despite this "devolution 
agreement" Singapore subsequently adopted a posture similar to that of other newly 
independent States. While ready to continue Federation treaties in force, Singapore 
regarded that continuance as a matter of mutual consent. Even if in one or two 
instances ·other States contended thatshe was under an obligation to accept the 
continuance of a treaty, this contention was· rejected by Singapore ?J./. Similarly, 
as the entries in MUltiJateral Treaties in respect of which the Secretary-General 
:performs Deposi ta:ey Functions ?]} show, she has notified or not notified her succession 
to multilateral treaties~ as she has thought fit, in the same wa:y as other newly 
independent States. 

13. The available evidence of practice does' not therefore support the thesis that in 
the case of a dismemberment of a State, as distinct from .the dissolution of a union of 
States, treaties continue in force ~so jure in respect of the separated territory. 
On the contrary, the evidence strongly indicates that any such terri tory which becomes 
a sovereign State is to be regarded as a new~ independent State to which in principle 
the rules set out in articles 7 to 17 of the present draft should apply. That this is 
the practice in the case of an ordinary secession of part of a State, leaving that 
State to continue its international existence with truncated territory hardly seems 
open to question. There remains? howevfir, the point whether the position is different 
when there is such a radical dismembermebt that·it may be agreed that the original 
State has really disappeared and been replaced by two or more new States. 

14. Such a total disappearance of the original State is clearly a theoretical 
possibility. But practice does not warrant the proposition that the mere magnitude of a 
dismemberment will suffice to prevent,the case from being considered as one of 
secession. Thus, the separation of East and West Pakistan from India \V"as regarded as 
analogous to a ~ecession resulting in the anergence of the newly independent State of 
Pakistan. Similarly, if the recent decision of the World Health Organization to admit 

gjJ A/CN•4/225, para.l25 [Y§larbook of the.Intemational Law Commission, 1970, P·93]. 

?:2/ See S. 'Tabaka, Japan~e .Annual of International Law (1968), No.l2, pp.36-44· 

n.J See paragraphs 11 and 12 of the commentary to article 13. And see 
§ll.ccession of States in respect of Bilateral Treaties (A/CN ·4/229), para.89 [Yearbook 
2f the Inte~tional Law Commission, 1970, vol.II, .p.llB]. 

£§/ ST/LEG/SRR.D/2. 
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Bangla Desh as a· new member together wi tb. i t.s· acceptance of }'Jest Pakistan as continuing 
the personality arid membership: :of Pakistan are any_ gu.ide, the virtual splitting of a 
State in two does not suffice to constitute the disappearance of the original State. 
Treaty practice in regard to Bangla. Desh is not yet available to the Special Rapporteur. 
But it would seem a little anomalous if a dismembered part of a State were to be 
refused recognition of its" share of the personality and membership of international 
orgaUizations 'but req"tJired to accept, ipso ,iUI'e, the treaty obligations of the 
dismemb.ered State. At any rate, the Special Rapporteur kno-vrs of no practice which vrould 
justify the vie•r that a territory, considered. as hav.j.ng seceded from an existing State, 
should be treated othe:ndse than as a nevrly independent State. 

15. In practice, in mos.t cases of dismemberment one or other j,J8.rt is recognized as, or 
claims to be, the continuation of the State >·rhich has suffered the dismemberment; and 
if any part is treaty as· still representing the former State, the other part or parts 
are correspondingly treated. as having become independent States by secession. In such 
cases, therefore, what has been said in the .preceding paragraphs applies. Ought, hov1ever, 
the draft articles to_envisage the case of the total disappearance of the previous State 
and its replacement.by tvTO or more ,Stat~s'? .. Xn other -vmrds, do the categories of 
succession .. inciud.e~ ·a:.s a special case,· the mere division of a State into, two or more 
States? An,d in that event is the international personality of the former State to be 
considered as extingUished and the State replaced by tvro or more nevr States, or as 
continuing in a divided form in the international personalities ;r-the States resulting 
from the division? 

16. Practice does not throw much useful light on this question, despite the fact that 
among the major political problems of the post-vrar uorld have been >·rhat are. sometimes 
called the t1rD Germanies, the · h·ro Ko:reas and" the t1-1o Vietnams. The circumstances of 
each of these. so-called divided States are, hmvever, altogether too special for them to 
provide guidance in regard·to questions of-succession. In all three cases the problem 
of succession is complica.ted by the fact that one o:t·the tvro governments is not 
recogn.;ized by a large number of States, and" in all three cases one or both of the tvro · 
governmen'ts•·blaims. to represent the vhole State. Further complications are the effect 
of the Second ·Horld 1:lar on the treaties previously affecting the territories i:n. question, 
and in the cases of Korea and Vietnam their very recent emergence to indevendence when 
the division of .~their . :territories occurred. These various complications are, no doubt' 
respcmsible .for the. extreme pauci t"y of information regarding succession by one part of 
these States to the treaties of the;.previously undivided State or territory. The 
"German Democratic Republic", it appe·ars, maintains the theory that it is entitled to 
"reactivate"·treaties. ;f;'ormerly concluded by the German·Reich; but its· attempts to put 
this theo.ry into oper.ation have had very .limited effects ouing to the non-recognition 
policies applied by a large number of States. In any event, the claim to "reactivationrr,' 
as described in a recent book, 12/ seems not to be based on any principle of ipso jure 
continuity but on a right of "option" analogous to that of ne,-Tly independent States. 

17'~: · If th~·. question is vie\·r~d simply from t~e . stalJ.~pq~nt . of principle, there does not 
seem to be 'any-suffiCien{ reason to. clifferi:mtiate betv1een a part of a State_ which 
becomes an independent State by secession and· one vThich··does so by division. Indeed, a 

£2/ B.R. Bot, Non-recognition and Treaty Relations (1968), pp. 198-208. 
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division of a State extinguishing altogether the predecessor State is an even more 
radical transformation o; the situ~tion than a secession, so that it seems to follow 
a fortiori that the parts resulting from the division, assuming their recognition as 
States, should be considered as in the same position as a secfded State for the 
purposes of the law of succession of States. 

18. The present article has therefore been drafted on the basis that no distinction 
should be made between cases of "separation" and "division"; and that in both cases 
the rules contained in articles 7 to 17 of the draft should govern the position of the 
new States resulting from the separation or division and of the other States parties to 
the treaties concerned. In the case of a separation, when the predecessor State 
continues in existence, the treaties previously in force in respect of its territory 
in principle remain in force in respect of its remaining territory. But it seems 
necessary to provide some safeguards because of the possible effects on the treaties 
of the dismemberment; and these safeguards are formulated in paragraph 3 of the article. 




