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GMENT

Present: President Sir Humphrey WALDCCK;, Vice-President ELIAS;
Judges FORSTER, GROS, LACHS, MORCZOV, NATJENDRA SINGH,
RUDA, MOSLER, TARAZI, ODA, AGO, EL-ERIAN, S&TTE-CAMARA,
BAXTER; Registrar AQUARONE

In the case concerning United States ™nlomatic and Consular Staff
in Tehran,

between

the United States of America,

represented by
The Honorable Roberts B. Owen, Legal Adviser, Department of State,
as Agent;

H.E. Mrs. Geri Joseph, Ambassador of the United States of Americe
to the Netherlands,

as Deputy Agent;
Mr. Stephen M. Schwebel, Deputy Legel Adviser, Department of State,
as Deputy Agent and Counsel

Mr. Thomas J. Dunnigan, {founsellor, Embassy of the United States
of America,

as Deputy Agent;

assisted by

Mr., David H. Small, Assistant Legal Adviser, Department of State,
Mr. Ted. L. Stein, Attorney-Adviser, Department of State,

Mr. Hugh V. Simon, Jr., Second ©Oecretary, Embassy ~f the
United States of America,

as Advisers,
and

the Islamic Republic of Iran,
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THE COURT,
composed as above,

delivers the following Judmment :

1. On 29 November 197G, the Legal Adviser of the Depertment of State
of the United States of America handed to the Repistrar an Application
instituting prececdings ageinst the Islamic Republic of Iran in regpect
cf & dispute concerning the seizure and holding cs hostages of members
of the United States diplomatic ancd corsular staff and certain other
United States nationals.

2. Pursuant to Article LO, paragraph 2, of the Statute and
Article 38, paragraph U4, of the Rules of Court, the Application was at
once communicated to the Govermnment cf Iren. In accordance with
Article 40, peragraph 3, of the Statute and Article 42 of the Rules
of Court, the Becretary-Generel of the United KNatisns, the Members of
the United Wations, and other States entitled to appear before the
Court were notified of the Application,

3. On 20 November 197G, the some day as the Applicaticn was filed,
the Goverrment of the United States filed in the Registry of the
Court a request for the indicatic¢n of provisionsl measures under
Article L1 of the Statute and Article 73 of the Rules of Cowrt. By
an Order dated 15 December 1979, and adonted unanimously, the Court
indiceted provisionel measures in the case.

L, By an Order made by the President of the Court dated
24 December 1979, 15 Januzry 1980 was fixed as the time-linit for the
filing of the Memorial of the United States, and 186 February 1980 as
the time-limit for the Counter-Memcriml of Tran, with liberty for Iran,
if it appointed an Agent for the purpose of appearing before the Court
and presenting its cbservations cn the case, to apply for reconsideration
of such time-limit. The Memorial of the United States was filed on
15 January 1980, within the time-limit prescribed, and was communicated
to the Government of Iran; no Counter-Memorial was filed by the
Government of Iran, nor was any agent appeinted or any application mede
for reconsideraticn of the time-limit.

©. The case thus became ready for hearing on 19 February 1980, the
day fcllowing the expiration of the time-limit fixeg for the Counter-
Memorial of Iron. In circumstances explained in paragraphs U1-L2 below,
and after due notice tc the Parties, 18 March 1980 wns fixed as the
date for the opening of the orsl proceedings; on 18, 19 and pg March 1930,
public hearings were held, in the ceoursc of which the Court heard the
oral argunent of the Agent 2nd Counscl of the United States; the
Government of Iran was not represented at the hearings. Questions were
addressed to the Agent of the United States by Members of the Court
both during the ccurse of the hearings and subsequently, and rerlies
were given cither orally at the hearings or in writing, in accordance
with Article 61, paragraph 4, of the Rules of Court.

G, On...
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6., On 6 December 197y, the Registrar addressed the notifications
provided for in Article €3 of the Statute of the Court to the States
which according to information supplied by the Secretary-General of the
United Nations as depositary were parties to one or more of the followlng
Conventions and Protocols:

{a) the Vienna Convention on Diplomatic Relations of 1961 ;

(b) the Optional Protocol to that Convention concerning the Compulsory
Settlement of Disputes;

(c) the Vienna Convention on Consular Relations of 196%;

{d)} The Optlional Protoccl te that Convention concerning the Compulsory
Settlement of Disputes;

ge the Conventicn on the Prevention and Punishment of Crimes against
Internationally Protected Persons, including Diplomatic Agents,

of 1573,

7. The Courti, after ascertaining tie views of the Government of
the United States on the metter, and affording the Government of Iran
the opportunity of making its views known, decided pursuant to Article 53,
paragraph 2, of the Rules of Court that copies of the pleadings and
documents annexed should be made accessible to the publiec with efrlect
from 25 March 1980.

8. In the course of the written proceedings the following submissions
were presented on behalf of the Zovernment of the United States of Amerilca:

in the Application:

"The United States reguests the Court to adjudge and declare
as follows:

igl That the Govermment of Iran, in tolerating, encouraging, and
failing to prevent and punish the conduct deserived in the
preceding Statement of Facts, violated its international
legal obligations to the United States as provided by

- Articles 22, 24, 25, 27, 29, %1, 37 and 47 of the
Vienna Convention on Diplomatic Relations,

- Articles 28, 31, 33, 34, 36 and 40 5f the Vienna
Convention on Consular Relaticns,

- Articles 4 and 7 of the Convention on the Prevention and
Punishment of Crimes against Internationally Protected
Persons, ineluding Diplomatic Agents, and

- Articles II (4), XIII, XVIII and XiX of the Treaty of Amity,
Economic Relations, and Consular Rights beilween the
United States and Iran,
and

Articles 2 (3)...
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- Articles 2 {3), 2 (4) and 33 of tlhe Charter of the Unlted
Nations

(b} That pursuant to the foregning international legal obligations,
the Gevernment of Iran is under a particular obligation
imnediately to secure the release of all United States
nationals currently being detained within the premises of the
United States Embassy in Tehran and to assure that all such
persens and all other United States nationals in Tehran are
allowed to leave Iran safely:

|~
[e]
—

That tne Government of Iran shall pay to the United States,

in its own right and in the exercise of 1ts right of diplomatic
protection of its nationals, reparation for the foregoing
viclations of Iran's international legal obligatlons to

the United 3tates, In 2 sum to be determined by the Court; and

|

{d) That the Government of Iran submit to its competent authorities
for the purpose of prosecution those persons responsible
for the ecrimes committed against the premises and staff of
the United States Embassy and against the premises of its
Consulates’”;

in the Memorial:

"The Governmeni of the United Stutes respectfully requests
that the Court adjudge and declare as follows:

ﬁgl that the Government of the Islamic Republic of Iran, in
permitting, tolerating, encourtging, adopting, and endeavouring
to exploit, as well ns in failling to prevent and punish, the
conduct described in the Stotement of the Faects, viclated its
international legal obligntions to the United States as
provided by:

- Articles 22, 24, 25, 26, 27, 29, 3, 37, 44 =nd 47 of the
Vienna Convention on wiplomatic Relationsg

- Articles 5, 27, 27, 31, 3%, 34, 35, 36, 40 and 72 of the
Viennn Convention on Consular Reletions:

- Article IT (4), XITI, XVIII and XIX of the Treaty of Amity,
Economic Relations, and Consular Rights between the United
States of America and Iran; and

- Articles 2, U4 and 7 of the Convention on the Prevention and
Punishment of Crimes against Internationally Protected
Persons, including Diplomatic hgents;

{(b) that, pursuant toc the foregoing international legal obligations:

(1) the Government of the Islamic Republic of Iran shall
immediately ensure that the premises at the United States
Embassy, Chancery and Consulates are restored to the
posgession of the United States auvthorities under their
exelusive contreol, and shall ensure their inviolability
and effective protection as provided for by the treaties
in force between the two Stotes, and by general
international law;

{i1) the...



(11) the Government of the Islamic Republic of Iran shall
ensure the imuediate release, without any exception, of
all persons of United Staies nationality whe are or have
been held in the Embassy of the United States of America
or in the Minlstry of Foreign Affairs in Tehran, or who
are or have been held ag hostages elsewhere, and afford
full protection to all such persons, in accordance with
the treaties in force between the two States, and with
general internationzl law;

(iii) the Government of the Islamic Republice of Iran shall, as
from that moment, afford to all the diplomatic and consular
personmel of the United States the protection, privileges
and immunities to which they are entitled under the treatics
in force between the two States, and under genersl inter-
national law, including immunity from =ny form of crimlnal
Jurisdiction and freedom and facilities to leave the
territory of Iran;

{iv) The povernment of the Islamic Republie of Irvan shall, in
affording the dirlomatle and consular personnel of the
United States the protection, privileges and immunilties
to which they are entitled, including immunity from any
form of eriminal jurisdieticn, ensure that no such personnel
shall be cbliped 1o appear on trial or as a witness,
deponerit, source of information, or in any other role, at
any proceedings, whether forminl or informel, initiated
by or with the 2cquiescence of the Iranian Government,
whether such proceedings be denominated a "trial’,

"grand jury', 'international commission' or otherwise;

{v) the Government of the Tslamic Republic of Iran shall
submit to its compeltent authorities for the purpose of
prosecution, or extradite to the United States, those
persons responslble f'ur the crimes coumltted agninst the
personnel and premises of the United States Embassy and
Consulates in Iraa;

{c) that the United States of Americe is entitled to the payment
to it, in its own right and in the exercise of its right of
diplomatic protection of its nationals held hostage, of
reparation by the Islumic Republice of Iran for the violations
of the above international legal obligations which it owes
1o the United States, in a sum te be determined by the Court
at a subsequent stage of the proceedings.”

9. At the close of the oral proceedings, written submissions were
filed in the Registry of the Court on behalf of the Government of the
United States of America in accordance with Article 60, paragreph 2,
of the Rules of Court; a copy thereof was transmitted to the Government
of Iran. Those submissions were ldenticzl with the submissions presented
in the Memorinl of the United States.

10, Noves
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10. No pleadings were filed by the CGovernment of Iran, which also
woe not represented at the ornl proceedings, snd nod submissions were
therefore presented on its behalf. The position of that Government
wos, however, defined in two communicutions addressed to the Court by
the Minister for Toreign Affairs of Iran; the first of these was e
letter dated 9 December 1979 znd transmitted by telegrar the same day
{(the text of which was set out in full in the Court's Order of
15 December 1979, 1.C.J. BReports 1979, noves 10-110:  the second was
a letter trensmitted by telex dated 16 Maren 1980 and received on
17 March 1980, the text of which followed closely that of the letter
of 9 Decenber 1979 and reads as follows:

{Translation from French/

"I have the honour to acknowledge receipt of the telegram
concerning the meeting of tne Interanstionsl Court of Justice
t¢ be held on 17 March 198C at the request of the Government of
the United States of America, and to set forth for you below,
once agein, the position of the Government of the Tslamic
Republic of Iran -in that respeet:

The Government of the Islamic Republic of Iran wishes to
express i1ts respect for the International Court of Justice,
and for its distinguished Members, for what they have
achieved in the guest for = just and equitable soluticn to
legal conflicts between States, anc respectfully drnws the
attention of the Court to the deep-rootedness and the
essential character of th. Islarie Revolutin »f Jran, a
revolution of a whule opuressed nation apainst its oppressors
and their nesters, the examination of whose numerous
repercuseions is essentielly end directly a matter within
the national sovereipnty of Iran.

The Government <f the Islamic Republic of Iran considers
that the Court camnot and should not teke compizance of the
case which the Government of the United States of America
hae submitted to it, znd in the mest siznificent fashion,

s case confined to what is called the question of the
'hostepes of the American Embassy in Tehran'.

For this question only represents a marginal and
secondary sspect of an oversll problem, one such that it
cannot be studied separately, and which involves,
inter alia, more than 25 years of continual interference
by the United States in the internel affsirs of Iram,
the shomeless exploitation of our country, and numercus
erines perpetrated sgainet the Iranian people, contrary
to and in confliet with all internationel and humanitarian
norms .

The problem invelved in the conflict between Irnn and
the United States is thus not one of the interpretation
and the npplication of the treaties upon which the American
Application is based, but results from en overall situation
containing much more fundemental and more complex elements,
Consequently, the Court cennot examine the Amcrican
Application divorcec from its proper ccntext, namely the
whole political dossier of the relations Letween Iran and
the United States over the last 25 years,

With...
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With regard to the request for provisional measures, as
formalated by the United Staies, 1t in fact implies that the Court
should have passed judgment orn the actual substance of the case
submitted to 1t, which the Court cannot do without breach of
the norms governing its Jurisdiction. Furthermore, since provisional
measures are by definition intended to protect the interest of
the parties, they cennot be unilateral, as they are in the reguest
submltted by the American Government."

The matters raised in those two communications are considered later
in this Judgment (paragraphs 3338 and 81-32).

11. The position taken up by the Iranian Government in regard to
the present proceedings brings into operation Article 53 of the Statute,
under which the Court is required inter alia to satisfy itself that
the claims of the Applicant are well founded in fact., As to this
article the Court pointed out in the Corfu Channel case that this
requirement is to be understood as applying within certain limits:

"While Article S$3 thus obliges the Court to consider the
submlssions of the Party which appears, it does not compel the
Court to examine their accuracy in all their details; for this
might 1n certaln unopposed cases prove impossible in practice,

It is sufficient for the Court to convince itself by such methods
as it considers suitable that the submissions are well founded."
{I.C.J. Reports 194y, p. 248.)

In the present casc, the United States has explained that, owing to

the events in Iran of whilch it complalns, it has been unable since then
to have access to its dlplomatic and consular representatives, premises
and archives in Tran; and that irn consequence 1t has been unable to
furnish detailed factual evidence on some mattiers occurring after

4 NWovemper 197%. 11 mentioned in parilcular the lack of any factual
evidence concerning the treatment and conditions of the persons held
hostage in Tehran. On this point, however, without giving the names

of the persons concerned, it has submitted copies of declarations sworn
by six of the 13 hostages who had been released after two wecks of
detention and returned to the United States in November 197G,

12, The essential facts of the preésent case are, for the most part,
matters of public knowledge which have received extensive coverage 1n
the world press and 1n radio and television broadecasts from Iran and other
countries. They have been presented to the Court by the United 3tates
in its Memorial, in stetements of itz Agent and Counsel during the oral
proceedings, and in written replies to questions put by Members of the
Court., Annexed or appended to the Memorial are numerous extracts of

statements...
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statements made by Iranian and United States officisls, elther at
press conferences or on radio or television, and submitted to the
Court in support of the request for provisional measures and as a
means of demonstrasing the truth of the account of the facts stated
in the Memorial. Included alsc in the Memorial i1s z "Statement of
Verificatlon" made ty a high officizl of the United States Department
of State having "overall responsibility wilthin the Department for
matters relating to <he crisis in Iran". Vhile emphasizing that in
the circumstances of the cose the United 3tates has had to rely on
newspaper, radio and “elevision reports for a number of the facts
stated in the Memorial, the high official concerned certifies that

to the best of his kiowledge and beliel the facts there stated are
true. In addition, after the filing of the Memorial, and by leave
of the Court, a large -uantlty of further documents of a similar

kind to those already -resented were submitted by the United States
for the purpose of brirging up to date the Court’'s information concerning
the continuing situatior in regard to the occupation of the Embassy
and detention of the hostages.

13. The result is tket the Court has available to it a massive
body of information from various sources concerning the facts and
circumstances of the presant case, including numerous oftlcial statements
of both Iranlan and Unites: States authorltles. So far as newspaper,
radio and television reports emanating from Iran are concerned, the
Court has necessarily in some cases relied on translations into English
supplied by the Applicant, The informstion avallable, however, is
wholly consistent and concordant as to the main facts and eircumstances
of the case. This informamion, as well as the United States Memorial
and the records of the oral rreceedings, has all bech communicated
by the Court to the Iranian Zovernment without having evoked from that
Government any denial or questioning of the facts alleged before the
Court by the United States. Aeccordingly, the Court is satisfied that,
within the meaning of Article =3 of the Statute, the sllegations of
fact on which the United States bases its claims 1n the present case
are well founded.

14, Before examining the events of 4 November 1979, directly
complained of by the Government of the United States, it 1s appropriate
to mention eertain other ineidents which occurred before that date.

At about 10.45 a.m. on 1% February 1979, during the unrest in Iran
following the fall of the fovernment of Dr. Bakhtiar, the last

Prime Minister appointed by the Shah, an armed group attacked and
selzed the United States Embassy in Tehran, taking prisoner the

70 persons they found there, including the Ambassador. Two persons
assoelated with the Embassy staff were killed; serious damage wes
caused to the Embassy and there were some acts of pillaging of the
Ambassador's residence, On this oceasion, while the Iranian authorities
had not been able to prevent the incursicn, they acted promptly in
response to the urgent appeal for assistance made by the Embassy

during...
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during the attack. At about 12 noon, Mr. ¥Yazdl, then o Deputy Prime Minister,
arrived at the DTmbassy accompanied by a member of the national police,
at least one official and a contingent of Revolutionary fuards; they
guelled the dlsturbance and returned control of the compound to American
diplomatic officials. On 11 March 1979 the United States Ambasshdor
received a letter dated 1 March from the Prime Minister, Dr. Bazargan,
expressing regrets Jor the attack on the Fmbassy, stating that arrange-
ments had been mads to prevent any repetvition of such incidents, and
indicating readiness to male reparation for the damage. Attacks were
also made during the same period on the United States Consulates in
Tabriz and Shiraz.

1%. Tn Qctober 1979, the Government of the United States was
contemplating permitting the former Shah of Iran, who was then in
Mexice, to enter the United States for medlcal treatment. Officials
of the United States CGovernment feared that, in the political climate
prevailing in Tran, the admission of the former Shah might increase
the tension already existing between the two States, and inter alla
result in renewed violence against the United States Embassy in Tehran,
and it was decided for this reason to request assurances from the
Government of Iran that adequate protection would be provided. On
21 October 1979, at a meeting at which were present the Iranian
Prime Minister, Dr. Bazargan, the Iranian Minlster for Forelgn Affairs,
Dr. Yazdl, and the United States Chargé d'affaives in Tehran, the
Government of Iran was Informed of the decision to ndmit the former
Shah to the United Staotes, and of the concern felt by the Unlted States
Government about the possible public reactlon in Tehran. When the
United States Chargé d'affalres requested assurances that the Embassy
and 1lts personnel would be adequately protected, assurances were glven
by the Foreign Minister that the Govermnment of Iran would fulfil its
international obligalion to protect the Embassy. The request for
such assurances was repeated at a further meeting the followlng day,

22 Qctober, and the Foreign Minister renewed his assurances that
protection would be provided. The former Shah srrived in the United States
on 22 October. On 30 October, the (overnment of Iran, which had repeatedly
expressed 1ts serious opposition te the admission of the former Shah

to the United States, and had asked the United States to permit two

Iranian physicians to verify the reality and the nature of his 1llness,
requested the United States to bring about his return to Iran.
Nevertheless, on 31 October, the Security Officer of the United States
Embassy was told by the Commander of the Iranian National Police that

the police had been instructed to provide full protection for the

personnel of the Embassy.

16. On 1 November 1979, while a very large demonstration wasg
being held elsevhere in Tehran, large numbers of demonstrators marched
to and fro in front of the Unlted States Bwbassy. Under the then
existing security arrangements the Tranian autheorities normally maintained
10 to 15 uniformed policemen cutside the Embassy compound and a contingent
of Revolutionary Guards nearby; on this occaslon the normal complement
of police was staticned outslde the compound and the Embassy reported
to the State Department thet it felt confident that it could get more
protection if needed. The Chief of Police came to the Embassy perschnally and

met, ..
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met the Chargé d'affaires, who informed Washington that the Chief was
"taking his Job of protecting the Embassy very seriously". It was
ennounced on the radio, and by the prayer leader at the main demonstration
in another location in the clty, that peopie should not go to the

Embassy. During the day, the number of demonstrators at the Embassy

was around 5,000, but protection was maintained by Iranian security
forces., That evening, as the crowd dispersed, hoth the Iranian Chief

of Protocol and the Chlef of Police expressed relief to the

Chargé d'affaires that everything had gone well.

17. At approximately 10.30 a.m. on 4 November 1979, during the
course of a demonstration of approximately 3,000 persons, the United States
Embassy compound in Tehran was overrun by a strong armed group of
geveral hundred pecple. The Iranian security personnel sre reported
to have simply disappeared from the scene; at all events 1t is
established that they made no apparent effort to deter or prevent the
demonstrators from seizing the Embassy's premises. The invading group
(who subsequently described themselves as "Muslim Student Followers
of the Imam's Policy", and who will hereafter be referred to as "the
militants”) gained access by force to the compound and to the greund
floor of the Chancery bullding. Over two hours after the beginning
of the attack, and after the militants had attempted to set fire to
the Chancery bullding and to cut through the upstairs steel doors with
a toreh, they gained entry to the upper floor; one hour later they
gained control of the maln voault. The militants also seized the other
buildings, inecluding the various residences, on the Embassy compound.
In the course of the attack, all the diplomatic and consular personnel
and other persons present in the premises were seized as hostages,
and detailned in the Embassy compound; subsequently other United States
personnel and one United States private citizen seized elsewhere in
Tehran were brought to the compound and added te the number of hostages.

13. During ‘he three hours or more of the assault, repeated calls
for help were made from the Embassy to the Iranian Foreign Ministry,
and repeated efforts to secure help from the Iranian authorities were
also made through direct discussions by the Unlted States Chargé d'affalres,
who was at the Forelgn Ministry ot the time, together with two other
members of the mission, From there he made contact with the Prime Minister's
Office and with Foreign Ministry officials. A request was alsoc moade
to the Iranian Chargé d'affaires in Washington for nssistonce in putting
an end to the selzure of the FEmbassy. Despite these repeated requests,
no Tranlan securlty foreces were sent in time to provide relief and
protection to the Embassy. In fact when Revolutionary Cuards ultimately
arrived cn the scene, despatched by the Govermment "to prevent clashes",
they considered that their tosk was merely to "protect the safety of
both the hostages and the students", according to statements subsequently
made by the Ironian Governmenlt's spokesman, and by the operations
commander of the Guards. No attempit was made by the Iranian Jovernment
to clear the Embassy premises, to rescue the persons held hostage, or
to persuade the milltants to terminate their action against the Embassy.

19. During...
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19. During the morning oi 5 November, only hours after the selzure
of the Embassy, the United Itates Consulates in Tabriz and Shiraz were
also selzed; again the Iranlan Government took no protective getion,
The operation of these consulutes had been suspended since the attack
in February 1979 {paragraph 14 zbove), and therefore no United States
personnel were seized on these premises. o

2C, The Unilted States’ diplomatic mission and consular posts in
Iran were not the only ones whose premises were subjected to demonstrations
during the revolutionary period in Tran. On % November 1979, o group
invaded the British Embassy in Tehran but was ejected after a brlef
oceupation. Cn 6 November 1979 a3 brief occupatiocn of the Consulate
of Irag at Kermanshah occurred but was brought to an end on instructions
of the Ayatollah Khomedni; no damage was done to the Consulate or
its contents. On 1 January 1980 an attack was made on the Embassy
in Tehran of the US3R by a large mob, but as a result of the protection
given by the Iranian authorities to the Embassy, no serious damage
was done.

2l. The premises ol the United Stotes Embassy in Tehran have
remained in the hands of miiitants; and the same appears to be the
case with the consulates at Tabriz and thiraz. Of the total number
of United States citizens seized and held as hostages, 13 were released
on 18-20 November 1979, but *the remainder have continued to be held
up to the present time, The release of the 13 hostages was effected
pursuant to a decree by the Ayatollah Khomeini addressed to the militants,
dated 17 November 1979, in which he called upon the militants to
"hand over the blacks and the women, if 1t is proven they did not
spy, to the Ministry of Foreign Affairs so thet they may be immediotely
expelled from Tran".

22, The persons st1ll held hostage in Iran lnelude, according to
the information furnished to the Court by the United Stotes, ot least
28 persons having the status, duly recognized by the Coverrment of Iran,
of "member of the diplomatic staff" within the meaning of the Vienna
Convention on Diplomatic Relations of 196l; at least 20 persons having
the status, similarly recognized, of "member of the administrative
ond technieal staff" within the meaning of that Conventiony and two
other persons of United States nationality not possessing either
diplomatic or consular status. OF the persons with the status of
member of the diplomatic staff, four sre members of the Consular Section
of the Mission.

23, Allegations have been made by the Jovernment of the United States
of infwmane lreatment of hostoges; the militants and Iranian authorlties
have asserted that the hostages have been well treated, and have
allowed specilal visits to the hostages by religious personalities
and by representatives of the Internaticnal Committee of the Red Cross.
The specific allegations of ill-treatment have not however been refuted,

Examples...
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Examples of such allegatlons, which are mentlonad 1in some of the sworn
declarations of hostages released in November 1479, are as follows:

at the outset of the cecupation of the Imbassy some were paraded bound
and blindfolded before hostile and chanting crowds; at least during
the initinl period of thelrcaptivity, hostages were kept bound, and
frequently blindfolded, denicd mzil or any communication with thelir
government or with each other, subjeelted to interrogation, threatened
with weapons.

24, Those archives and documents of the United States Embassy
which were not destroved by the staff during the attack on 4 November
have been ronsecked by the militants. Documents purporting to come
from this source have been dlsseninasted by the militants and by the
Government-controlled media.

25, The United States Chargé d'affalres in Tehran and the two
other members of the diplomatic staff of the Embassy who were in the
premises of the Iranian Ministry of Forelgn Atfairs at the time of the
attack have not left the Ministry since; thelr exact situation there
hos been the subject of conflicting stalements. On 7 November 19790,
it was stated In an announcement by the Iranian Foreign Ministiry that
"as the protection of foreign nationals is the duty of the Iranian
government”, the Chargé d'afraires was "staying in" the Ministry.
On 1 December 1979, Mr. Sadegh Ghotbzadeh, who had become Forelgn Minlster,
stated that

", .. it has been announced that, if the U.3. Embassy's
chargé 4'affaires and his twe companions, who have sought asylum
in the Tranian Ministry of Foreign Affairs, should leave this
ministry, the ministry would not accept any responsibility for
them" .

Acecording to a press report of 4 Drcember, the Foreign Minister amplifiled
this statement by saying thal as long as they remained in the ministry
he was personally responsirkle for ensuring thoat nothing happened to
them, but that

"... as soon as they leave the minlstry precincts they will
fall back into the hards of justlee, ond then T will be the
first to demand thoat they be arrested and tried".

The militants mode it clear that they regarded the Chargé and his

two colleagues a5 hostages also. When in March 1980 the Public Prosecutor
of the TIslamic Revolutlon of Tran called for one of the three dlplomats

to be haonded over to him, it was anhounced by the Foreign Minister

that

"Regarding the fate of the three Americans in the Ministry
of Foreign Aifairs, the deelsion rests first with the imam of
the notion /i.e., the Ayotollah Khomeini?; in case there is no
clear deoisfion by the imam of the nation, the Revolution Council
will moke a declsion on thie matier."

26, From...
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26. From the outset of the ettack upon its Embassy in Tehren, the
United States protested to the Government of Iran both at the attack and
at the seizure and detention of the hostages. On 7 November a former
Attorney-General of the United States, Mr. Hemsey Clark, was instructed
to go with an messistant to Iran to deliver a message from the President
of the United States %o the Ayatollah Khomeini. The text of that message
hes not been made eveilable to the Court by the Applicant, but the United
States Goverrment has informed the Cowrt that it thereby protested at the
copduct of the Government of Iran end called for release of the hostages,
and that Mr. Clark was also authorized to discuss all avenues for resolution
of the crisis. While he was en routé, Tehran radic broadcast a message
from the Ayatollah Khomeini dated 7 November, solemnly forbidding members
of the Revolutionary Council and all the responsible officials to meet the
United States representatives. In that messsge it was asserted that
"the U.3. Imbassy in [ran is our enemies" centre of espionege
ageinst our sacred Islamic movement", and the message continued:

"ghould the United States hund over tc Iran the deposed shah ...
and give up espionage egainst our movement, the vay to talks
would be cpened on the issue of certain relations which are

in the interest of the nation”.

Subsequently, despite the efforts of the United Stetes Government to open
negotiations, it became clear thet the Iranian suthorities would have no
direct contact with representetives of the United States Government
concerning the holding of the hostages,

2T. During the periocd which has elapsed since the seizure of the Embasay
& number of statements have been made by various governmentsl authorities in
Iran which are relevant tc the Court's examination of the responsibility
attributed to the Government of Iren in the submissions of the United
States. These statements will be examined by the Court in considering
these submissions (paragraphs 59 and 7O-Tk below).

28. On 9 November, 1979, the Permanent Representetive of the .
United States to the United Nations addressed a letter to the Pres%dent
of the Security Council, requesting urgent consideration of what might .
be done to secure the release of the hostages and to restore the "sanctity
of diplomatic personnel and esteblishments". The seme day, ?he
President of the Security Ccuncil msde & public statement urging the
relesse of the hostages, and the President of the General Assembly o
announced that he wds sending a personal message to the Ayatollah Khomelni
appealing for their release, On 25 November 157y, the Secretary—GeneFal
of the United Nations addressed a letter t¢ the President of the Security
Council referring to the seizure of the United States Embassy in Tehren

and, ..



tnd the detention of its diplomatic personpel, and requesting an urgent
meeting of the Seeurity Council Min an effort to seek A peaceful solution
to the problem'".  The Security Cowncil wet on 27 Novemher and 4 December
19793  on the latter occasicon, no remrecentstive of Iren wns present,

tut the Council took note of a letter of 13 Bovemder L1979 from the
Superviscr of the Iranion Foreign Ministry to tee Sszerecteryv-Genaral. The
Security Couneil then adopted resolution k57 {1279), ealling or Iren to
relcase the persomrnel of the Imbassy immediately, to provide then with
protection and to allow them to leave thie country, The resolutior slso
celled on the twoe Governments to teake stops to rescive peacefully the
remaining issues betwzen them, and requested the Secretery-General to

lend his good offices for the immediate implementation of tihe reasclution,
cod to tuke ell appropriate measurcs to that end. It further stated that
the Council would "remein actively seized of the metter” and requested the
Secretary-General to report te it urgently on any dovelopuwents with regard
to his efforts.

Z8., On 31 December 1979, the Becurity Council met again and adopted
resclution 461 (1979), in which it reiterated buth its calls to. the Iranian
Government and its request to the Secretary-Geseral to lend his good offices
tor achisving the objeet of the Council's resclution, The Secretary-Uenernl
visited Tehran on 1-3 January 1980, and reported to the Security Cruncil on
£ Jenuary. On 20 February 1980, the Secretary-General anncunced the setting
up of o commission to undertake a Tact-rinding mission” to Iran,  The Court
will revert to the terms of reference of this commissicn and the progress of
its work in econnection with . a question of admissibility of the proceedings
(paragraphs 39-40 Lelow).

30. Prior to the instituticn of the present nroceedings, in addition
to the approach made Ly the Government of the Unitad States to the
United Nations Security Council, that Government also took certain
unilateral action in response to the actions for which it holds the Government
of Iran pespongible, On 10 November 1979, steps werc taker to identify
811l Iranian students in the mited Stetes who were not in compliance with
the terms of their entry vieas, and to commence depcortation proceedings
against those who were in violation of appiicable immigration laws and
requlations., On 12 November 1979, the President of the United States
ordercd the discontinuation of all oi) purchases from Iran for delivery to
the United States, Believing that the Govermment of Iran was asbout to
withdraw all Iranian funds from United States banks eand t¢ refuse tc accept
payment in dollers for oil, and to repudiate oblizations owed to the
United States and to United States nationals, the President on
14 November 1979 acted to block the very large officim) Iranisn assets in
the United States or in United States contrel, including deposits both in
banks in the United States and in foreign branches and subsidisries of
United States banks, On 12 December 1979, after the institution of the

present...
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Tresent proceedings, the United States ipformed the Iranian Chargé d'affaires
in Weshington that the number of personnel assigned to the Iranian Embassy
and consular postg in the United 3tates was t¢ he restricted.

31. Subseguently to the indication by the Court of provisional
measures, and during the present proceedings, the nited Stetes Government
tozk other action. A draft resslubion was introduced intc the United Nations
Seeurity Council ¢alling for economic sanctions against Iran. When it was
put to the vote on 13 January 1980, the resvlt was 10 votes in faveur,

2 arainst, and 2 abstentiorns (one member not having participated in the
voting); as a permanent member of the Counecil cast a negative vote, the
draft resclution was not adopted. On 7 April 1980 the United States
Government broke off diplomatic relations with the Government of Iran.

At the same time, the United Ststes Government prchibited exports from the
United States to Iran - cne of the sanctions previously proposed by it to the
Security Council, Steps were taken to prepare an inventory of the assets

of the Goverrment of Iran frozen on 14 November 1979, and t¢ make a census

of outetanding claims of American nationals acainst the Government of Iren,
with a view to "desizrnine a program against Iran for the hostages, the
hostage families and cther U.S. claimants™ invelving the preparation of
legisletion “to facilitate processing and paying of these claims" and all
visas issved to Iranian citizens for future entry into the United States were
cancelled, On 17 April 1980, the United Statcs Government announced

further ecconomic measurcs directed apgainst Iran, prohibited travel there by
United States citizens, and made further plans for reparations to be paid

to the hostapes and thelr families out of frozen Tranien assets.

32. During the night of 2L-25 April 1980 the President of the
United States set in motiorn, and subseguently terminatsd for technical
reasons, an operation within Iranian territory desipgned to effect the
rescue of the hostages by United States military units. In en announcenent
made on 2% April, President Carter explained that the operation had been
planned over & long pericd as o humaniterian mission to rescue the hostages,
and had finally been set in moticn by him in the belief that the situation
in Iren posed mounting dangers to the safety cof the hostages and that their
early release was highly unlikely. He stated that the operation had been
under way in Iren when eguipment failure compelled its termination; and that
in ‘the course of the withdrawal of the rescue forces two United States aircraft
had collided in a remote desert location in Iran, He further stated that
preparations for the rescue operaticns had been ordered for humanitarian
reasons, %o protect the nationel interests of the United States, and to
slleviate international tensions, At the same time, he emphasized that the
operation had not been motivated by hostility towards Iran or the Iranien
pecole., The texts of President Carter's ennouncement and of certain other
official deocuments relating to the operation have been trensmitted to the
Court by the United States Agent in response to o regquest made by the
Pregsident of the Court on 25 April. Amongzst these documents is the text of
a report made Ly the United States to the Security Council on 25 April,

"pursuant...
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"sursuent to Article 51 of the Charter of the United Nations”, In that
repcrt, the United States waintained that the missiun had been carried

out by it "in exercise of ite inherent right of sa2lf-defence with the aim

of extricating American netionnls who have heen mud remain the vietims of
the Irenian ermed attack on vur Fmbassy”. The Court will refer further

to this operation later in the present Judgment (paragraphs 93 and 94 below).

33. It is to be regretted that the Iranian Government hes not appearaed
before the Court in crder to put forwerd its arguments on the questions of
law and of fact which arise in the present casse; and that, in conseguence,
the Court has not had the sssistance it mipght have derived from such argunents
or from eny evidence adduced in support of them. Nevertheless, in accordance
with its settled jurisprudence, the Court, in applying. Article 53 of its
Statute, must first take up, proprio mectu, any preliminery question, whether
of admigsitility or of jurisdiction, that appears from the information before
it Lo arise in the case and the decision ¢f which might constitute a bar to
any further examination of the merits of the Applicant's case. The Court
will, therefore, first address itself to the considerations put forward by
the Irenisn Government in its letters of 9 December 1979 and 16 March 198C,
on the basis of which it maintains that the Court ought not to take
cogrizance of the present case.

34, The Iranisn Government in its letter of 9 December 1979 drew attention
to what it referred to as the "deep rootedness and the essential character
of the Islamje Revolution of Iren, a revoluticn of a whole oppressed nation
against its oppressors and their masters”. The examination of the "numercus
repercussions” of the revolutien, it added, is "a matter essentially end
directly within the national sovereignty of Iran".  However, as the Court
pointed out in its Order of 15 December 1979,

"... & dispute which concerns diplomatic and consular premises and

the detention of internstionally protected persons, and invelves

the interpretation or epplication of multilatersl conventions

codifying the intermaticnal law governing diplematic end consular
relations, is cne which by its very nature falls within

international jurisdiction" (I1.C.J. Reports 1979, pegc 16, paragraph 25).

In its later letter of 1€ March 1980 the Government of Ifan confined itself
to repeating the ovservations on this point which it had male’in ite letter
of 9 December 1979, without putting forward any additional arguments or
explanations. In these circumstances, the Court finds it sufficient here
to recall and confirm its previous statement on the matter in its Order

of 15 December 1979.

35, In...
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35. In its letter of 9 Decenber 1979 the Covernment of Iran
maintained that the Court could not and should aot take
cognizence of the present case for anctler reasun, nsmely that
the case submitted to the Court bty the United States is
"eonfined to what is culled the question of the 'hostages of
the Americen Ewbassy in Tehran'™. It then went on to explain
why it considered this to preclude the Court from taking
copgnizance of the case:

"For thig question only represents a marpginal end
pecondary aspect of an overall prcblem, one such that
it cannot be studied seperately, nnd which invelves,
irter alia, more than 25 years of continusl interference
by the United Stetes in the internsl affairs of Iran,
the shameless exploitation of cur country, end numerous
crimes perpetrated sgainst the Irenien people, contrary
to end in conflict with all interustional and humani-
tarian norms.

The problem invclved in the conflict between Iran and
the United States is thus not one of the interpretation
and the application of the treaties upon which the
Awerican Application is based, but results from an overell
situation conteining much more fundamental and more
complex elements, Conseguently, the Court cannot examine
the American Application divorced from its proper context,
namely the whole politicnl dossier of the relstions
between Iran and the United States over the last 25 years.
This dossiler ineludes, inter alis, all the crimes
perpetrated in Iran by the fnericsn Government, in
particular the coup d'&tat of 1953 stirred up and carried
out by the CIA, the overthrow of the lawful national
government of Dr. Mossadegh, the restoration of the Shah
and of his régime which was under the control of Americeon
interests, and all the social, economic, cultural end
political conseguences of the dircet interventions in
our internel affairs, as well as grave, flagrant and
continuous violations of all international norms, com-
mitted by the United States in Iran,”

36. The Court, however, in its Order of 15 December 1979, mede it
clear that the scizure of the United Stetes Bmbassy and Consulates
and the detention of internatinonally protected persons as hostages
cannot be considered a2s something "secondary” or "marginel”, having
regard to the importance of the legal principles invelved. It also
referred to a statement of the Secretary--General of the
United Nations, and to Security Council resolution 457 (1979}, as
evidencing the importance altached by the international community
a5 a wnole tc the observance of those principles in the present case
es well as its concern at the dangerous level of tension between
Iran and the United States. The Court, at the same time, pointed
cut that no provision of the Statute or Rules contemplates thet the
Court shcould decline to tuke cogalzance of one aspect of a dispute
merely because that dispute has other asvects, however important,

It further underlined that, if the Tranian Government consicdered
the alleged activities of the United States in Irar le-ally to tove
2 olose conpecti r with the subjoch-matizr P tue United Btoates'
Application, it was open to that Government to present its own
arguaents regarding those activities to the Court either by way

of defence in a Counter-Memorial or by way of a counter-claim.

37. The...
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7. The Iranian Govermment, notwithstanding the terms of the Court's
Order, 2id not file any plesdings and 4id net nppear before the Court.
By its own cholce, therefore, 1t has torgone the opportunities offered
to it under the Statuvie and Rules of Court te subrdit evidence and
arpunents in support of its contention in repard to the "overall problem”.
Bven in its later letter of 16 Mareh 1960, the Covernment of Iren
econfined itself to wepeoating what it had sald in its letter of
Q@ December 1G7%, without offering any explsnations in repard to the
points to which the Court held drawn attention in its Order of
15 December 1979, Tt has provided no explanation of the reasons why
it considers that the vielations of éiplomatic and consular law alleged
in the United States' Applieation camnot be examined by the Court
separately from what it describes as the "overnll problem” involving
"more than 25 years ¢f continuel interference Ly the United States in
the internal affairs of Iran". Nor has it made sny attempt to explain,
still less define, whot connection, legzl or factual, there may be
between the "overall provlen"” of its general pricvences against the
United States and the particular events that gave rise to the
United States' claims in the present case which, in its view, precludes
the separate examination of those claime by the Court. This was the
wore necessary because legal disputes belween sovereign Statas by
their very nature are likely to ocewr in politiecal contexts, end often
forn only one element in a wider and lonpg-standing politicel dispute
between the States concerned. Yet never has the view been put forward
befure that, because a legal dispute svbmitted to the Court is only
one aspect of a politicnl éispute, the Court should deeline to resolve
for the parties the legol questions et issue between them. Nor can
any basis for such s view of the Court's functicng or jurisdiction be
found in the Charter or the Statute of the Court; I1f the Court were,
contrary to its settled juvisprudence., to adopt such a view, it would
impose a far-reaching and mwarrentcd restriction upon the role of
the Court in the pesceful solution of iaternaticnal disputes.

38. It follows that the considerstions and srzurents put forward
in the Iranian Goverament's leuvters of 9 December 1979 and
1% Mearch 1980 do not, in the opinion of the Court, disclose any
ground on which it should conclade that it cannot or ought not to
take coghizance of the present cose.

39. The Court, however, has alac thought it right to examine,
gx offieic, whether its competence to decide the present case,
or the admissibility of the pressnt proccedings, might possibly
have been affected by the setting up of the Commission announced
by the Secretary-Geneial of the United Ketions on 20 February 1980.
As already indiented, the cccupaztion of the Bumbassy and Jetention
of its diplomatic and consuwlar stall as hostages was referred to
the United Nations Security Council by the United States on
9 Noverver 1979 and by the Secretary-General on 25 November. Four
Auys later, while the matter was s%ill before the Security Couneil,
the United States submitted the present Application to the Court
together with a request for the indication of provisional neasures.
On 4 December, the Security Couneil adopted resoluticn 457 (1979)

{the...
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(the terms of which have alresly Leen indicated in parsgraph 20 adbove),
whereby the Couneil woudld "repaln sctively scized of the matter”

and the Seeretary-Gencral was reguested to report to it urpgently on
developments repmrding the efforts he was to make pursuant to the
resclution, In anncuneing the setting up of the Commiusion on

20 Tebruery 1980, the Secretnry-General stated its terus of reference
1o be "o undertake a Cact-Tinding eissionm to Iran to hear Iran's
gricvances and to allow [or an early solution of the crisis Letween
Iran and the United Stetzs’y and he further statel that it was to
complete 1ts work as soon ag nossible and submit its report to him.
Subscyuently, in a uessage cabled to the FPresident of the Court on

15 March 1580, the Sgeretury-General confirmed the mandete of the
Commission to be gs staled in his anmouncement of 20 February,

adding that the Governments of Iran wnd the United States had "agreed
to the estoblishment of the Commdssicn on that basis”, In this
megsage, the Seeretary-General 2also informed the Court of the decision
of the Conmission to suspend its activities in Tehran and to return

to Hew York on 11 March, 1980 "to confer with the Sceretary-General
with a view to pursuing its tasks which it regerds ss indivisiblae".
The messape stated that while. in the circumstances, the Commission
was not in @ position to susmit its report, it was preparel to return
to Tehran, in accordance with its mandats and the instructions of

the Secretary-General, when the situation required., The messege
further stated that the Secretary-Generszl would continue his efforts,
as raguested by the Scecurity Counell, te seareh for s penceful solution
of the crisis, and would remain in contuet with the narties and the
Comsdssion regarding the reswption Af its work,

L0, Censeguently, trers can be no doubt at all that the Sesurity
Counell was "actively seizcd of the matter” and that the
Secretary-General was under ~m cxpress mandnte frow the Coweil to
use his pood offices in the matter when, on 15 I'eccuber, the Court
decided unanimously that it was competernt to enteriain tae
United States’ request tor an indication of provisional neasures,
and proceeded to indlcate such messures. As already mentioned the
Couneil met sgain on 31 Decomber 197% and nlopted resclution WAL {1979).
In the preamble to this scceoad resslution the Security Council
expressly teck into account tihe Court's Order of 15 Docember 1979
indleating provisional nmecsures; and it dves not seem to have
occurred tc any member of the Council thist there was or could be
anything irregular in the simuitancous exercice of thelr respective
functicng by the Court and the Security Council, Wor is there in
this any cause for surprise. Whereas Article 12 of the Charter
expressly Terbids the General Assembly to make any e commandation
with regard to. o dispute or situatinn while the Security Counell is
exercising 1ts functions in respect of that dispute or situstion,
no such restriction is placed on the functicning of the Court by
any provision of either the Cherter or the $tatube of thoe Court,
The reasons are cleanr. It is for the Zourt, the principel judieial
orgat of the United Noatiems, tu resslve any legal questions that
may be in issue Letvecn partics o n dispute; =27 the resolution
of such legal questiong by the Court may be an important, and
sometimes decisive, factor in prosoting the pescefil. szitlioment
of the dispute. This is indeed recognized vy Article 36 of the
Charter, peragraph 3 of which specifically provides thst:

“Tn...



"In moking reccmmendetions under this Article the Security
Council should alse take into consideration that legzal disputes
should as a general rule be referred by the parties to the
International Court ¢f Justice in aceordance with the provisicns
of the Statute of the Court.”

41. In the present instancs the uroceedings htefore the Court eontinued
in accordance with the Statute and Rules of Ceurt and, on 15 January 1980,
the United States filed its Merwriel., The time-liwmit fixed for felivery
of Iran's Counter~Memorial then expired on 18 February 1980 without Iren's
having filed a Counter-Memorial or having nade » reguest Tor the extension
ol the time-limit. Cuonsegquently, on the fellowing day the case bécame
ready for hearing and, pursuant to Article 31 of ths Rules, the views of
the Applicant State were requested regarding the date for the opening of
the oral proceedings. On 19 February 1980 the Court was informed by the
United States Agent that, owing to the delicate stage of nepgotiations
bearing upon the release of the hostages in the United States Embasgsy, he
would be grateful if the Court for the time beinp would defer setting a date
for the opening of the oral proceedings. On the very next dny, 20 Februery,
the Secretary-General announced the establishment of the above-mentioned
Commission, which commenced its work in Tehran on 23 February. Asked on
27 February to clarily the position of the United States in regard to the
future procedure, the Agent steted that the Commission would not addrass
itzelf to the clainms submitted by the United States to the Court. The
United States, he said, continued to be anxicus te secure an early Judgment
cn the merits, and he sugpested 17 March as « convenient date for the
opening of the oral nroceedings. At the same time, however, he added that
consideration of the well-being of the hostages might lead the United Stotes
to suggest a later date, The Iranisen Government was then asked, in a telex
message of 28 February, for sny views it wicht wish to express as to the
dete for the opening of the kearingsz, nention being nade of 17 March as
cne possible dete. Gic reply had been received from *he Iranian Government
when, on 10 March, the Commigsicn, unable to complete its wmission, decided
to suspend its activities in Tehron ond to return to MNew York,

42. On 11 March, that is iwmediately wpon the departure of the
Commissicn from Tehran, the United Stutes notified the Court of its
readiness to prosceed with the hesrings, supgesting that they should Dbepin
on 1T March. 4 further telex weas aceoardingly sent to the Ivanian
Government on 12 March informing it of the United States' reguest end
stating that the Court would meet ~n 17 March to determine the subscquent
precedure.  The Iran Governpent's renly was contained in the letter of
16 March to which the Court has alresdy referred (paragraph 10 above),

In that letter, while making no mention of the proposed oral proceedings,
the Iranisn Goverrment reiterated the reasons advanced in its previocus
letter of & December 1976¢ for considering thet the Court sught not te take
cognizance cf the case. The letter contegined ne reference to the
Commission, and still less any sugscestion that the continuance of the
proceedings before the Court might be affected by the existence of the
Commission or the nandate given to the Secretary-General by the Security
Council, Having regord to the circumstances which the Court has described,

it...
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it can find ne trace of any understanding on the part of either the
United States or Iran that the establishment of the Commission might
involve e postponement of all proceedings before the Court until the
cenclusion of the work of the Coumission and of the Security Council's
consideration of the matter.

43. The Commission, as previcusly otserved, was established to under-
take o "fact-finding mission to Iran to hear Iran's grievances and to allow
for an early sclution of the erisis between Irar end the United States”
(emphasis added). It was not set up by thc Secretary-General as a tribunal
erpovered to decide the wmatiers of Tact or of law in dispute between Iran
and the United States; nor was its setting up mccepted by them on any such
basis. On the contrary, he ereated the Commission rather as sn organ or
instrument for mediation. conciliamtion or negotistion to provide n means of
easing the situation of crisis existing between the two countries; and
this, clearly, was the basis on which Iran and the United States agreed to
its being set up. The establishment of the Commisgion by the Secretary-
General with the agreement of the twe Htates cannot, therefore, be
considered in itself ae in any way incompatible with the eontinuance of
parellel prcceedings btefore the Court. HNegotiation, enquiry, mediation,
conciliation, arbitration and judiecisl settlement are enumerated together
in Article 33 of the Charter as means for the peaceful settlcment of
disputes. As was ppinted out in the Aegcan See Continentel Shelf cuse, the
Jurisprudence of the Court provides various examples cf cases in which
negotiations and recourse 1o judicial settlement by the Court have been
pursued pari pessu. In that case, in which also the dispute hed been
referred to the Security Council, the Court held expressly that 'the fact
that negotiations are being sctively pursued during the present proceedings
iz not, leanlly, any cobstacle to the cxercise by the Court of its judieciel
rfanction™ (I.C.J, Reports 1978, page 12).

L. It fsllows thet neither the mandate given by the Security Council
to the Secrstary-General in rescluticns LST and 461 of 1979, nor the
setting up of thc Commissicn by the Beerctary-General, can be considered as
constituting any obstacle 1o the exercise of the Court's jurisdiction in
the present easc, I further follows that the Court must now preoceed, in
accordance with Article 53, paragraph 2, of the Statute, to determine
whether it has jurisdictica to deecide the nresent case and whether the
United States’ claims are well founded in fact and in law.

k5. article 53 of the Statute requires the Court, tefcre deciding in
favow: of an Applicant's cleim, teo satisfy itself that it has jurisdiction,
in accordance with Articles 36 and 37, empowering it to do so. In the
present case the principal cluims of the United States relate essentially

to...
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to alleged viclations by Iran of itz oliigntione to the United States
under the Vienna Conventions of 1961 on Dip tie Relations and of 1963
ot Consular Relations. With regeyrd to ! e elaimg the United States has
invoked as the basis for the Court's juristiction Article I of the
Optional Protoccle concerning the Computéory Settlemsnt of Disputes which
acconpany these Conventions. The United Netions jwblieetion.
Multileteral ‘Ireaties in respect f which the Secretary-General performs
Depogpitory Functicons liste “oth Irar end the Uniited States as parties

to the Viemna Conventions of 1961 and 1963, as alsu to their accempanying
Protocols concerning the Compuiszory Scttlement of Disputes, and in each
case without any reservation to the Snetrument in question., The Vienne
Conventions, which codify the law of diplomntic and consular relations,
state principles and rules cssentisl for the maintenarice of peaceful
relations botween States and accepted throughcut the world by nations of
all creeds, cultures end politiszal complexions. Horeover, the Iranian
Government hae not meinteined in itz communicetions to the Court that the
twe Vienps Conventions and Protocols are not in force as between Iren and
the United States. Accordingly, as indicated in the Court's Order of

15 December 1979, the Optional Fritocols manifestly provide a possible
basis for the Cowrt's jurisdiction, with respect to the United States!
claims under the Vienna Conventions of 1961 and 1963. It only remeing,
therefore, to consider whether the prasent dispute in fact fells sithin
the scope of their provisions,

L6, The terms of Article T, which are the same in the two Protocols,
provide:

"Disputes arising out of the interpretation or sppiication
of the Convention shall lie witkin the compulsory Jjurisdiction of
the Internetional Court of Justice and may accordingly be brought
before the Court Ly an applicstion made by any party teo the
dispute being e Party to the present Protoeci.”

The United Steies’ claims hers in juestion concern alleged violations by
Iren of its obligations under several Articles of the Vienna Conventions
o€ 1961 and 1953 with respect to the privileges and immmities of the
perconnel, the invielability o»f ths premises and archives, and the
provision of facilities for the performmunce of the functicns of the
United States Embassy snd Consulates in Iren. In so far ag its claims
relate to two private individuals held hostage in the Embessy, the
situation of these individusls ralls under the provisions of the Vienna
Convention of 14£1 guaranteeing ihe inviolability of the premises of
embassies, and of Article 5 of the 19%3 Convention concerning the consular
functions of assisting naticnals ané protecting and safeguarding their
interests. Ey thelr very naturc all these claims concern the interprae-
tation ar application cf cne or ather of the two Vienna Conventions.

47, The...



47, The ocecupaticn of the United Stutes Embassy by militents on
b November 1579 and the dstention of i1%s perscnucl as hostoges was an
avent of a kind to provole an impedinte pros froq eny govermment, »s
it did from the United States Government, which despatched a special
emissary to Iran to deliver » formal yprotest. ﬂlth?utﬁ the special
emigsary, denied all contact with Irenian officials, nover entered Iren,
the Iranien Government was left in no doubt as to the reacticn of the
United States to the taking over of Iig Embassy snd detention of its
diplomatie and consular stadf as hostamesz. Indeed, the Court was Informed
thet the United Siates was meenvhile makirg its views known to the
Iranian Government through ite Chargé @'atfaires, who has been kept since
b November 1979 in the Iraniun Fereign Mindstry itself. where he happened
to be with two other memters of his missiom during the attack on the
Embasgy. In any event, by a letter of 9 November 1679, the Unifed States
brought the situetion in rewsrd to its Eabsssy %efore the Security Council,
The Iranian Government did not tske eny part in the debates on the wmattor
in the Council, and it was still refusing te enter into any discussions
cn the subject when, on 29 Novenmbor 1979, the United States filed the
present Application submitting itz cleims to the Court. It i clear that
on that datc there sarsted o dispuble aricing out of the interpretation or
application cf the Vieane Conventions and thus one falling within the
scope of Article I of the Frotocols.

L8, Articles IT and III of the Protoecls, it is true, provide that
within a period of two months after one party has netified its opinien
o the other that a dispule oxists, Lhoe parties may agree clther:
(a) "o resort not to the Irtern&tional Court of Justice but to an
arbitral tribunal®, or {b) "to adept a conciliation procedure before
resorting to the Internationsl Court of Justies”. The terms of
Articles IT and III however, when read in conjuncticn with those of
Article I and with the Freamble to Lhe Protoecls, make it erystal clear
that they are not te be undersitood as laying down s precondition of the
applicebility 2f the precise and cetegorical provision contoined in
Article I establishing the compulsory jurisdiction of the Court in respect
of digputes ariging out of the interpretatior or applicaticn of the
Vienna Convention in question. Articles IT and III provide only that, as
a substitute for recourse to the Court, the parties may agres upon resort
either to arbitration or to oﬂn\:lJA,_on It follows, first, that
Articles II and IIT have no application wnless recourse to arbltration or
concilietion has been vrapssed by one of the parties to the dispute and
the other has expressed its veadinese to consider the proposal.
Secondly, it Tollows thet only then may the provisicus in those Articles
regarding 4 two months' period come into. play, and functicn &s o tinme-
limit upon the ccnclusion of ths agrecment ns to the urganization of the
alternative procedure,

L9, In the preseat instance, aneither of the pariies to the dispute
proposed recourse to citner of tho two alte:natlvb., before the Tiling
of the Application or at nany time afterwards. On the contrary, the
Iranian muthorities refused 4o cnter into any discusgion of the matter
with the United States, and this could only be understeod by the
United States os riding oub, in limine, any question of arriving at an
agreenent Lo resort to arbltra114n or conciliation under Article IT or
Article IIT of the Protocoles, instesd of recourse 4o the Court.
%ccordlngly, when the United States filed its Applicoticn or 29 Hovember 1979,
it was unguesticnably Ifree to have recourse to Article I of the Protocols,
and %o invoke it sas a basls for cstablishing the Court's Jurisdiction with
respect to its claims under the Vienna Convertions of 1661 and 1463,

50 Lowever,...
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50. However, the United Stetes ales vresents cleims in respect of
alleged viclations by Iran of Articles II, paragranh b, XIII, XVIII and XIX
of the Treaty of Amity, Eccnomic Relations, and Constlar Rights of 1955
between the United States and Iran, which entered int. force on 16 June 1957.
With regard tc these elaime the United Stotes haos invoked parsgraph 2 of
Article XXI of the Treaty as the basis fur the Court's jurisdietion. The
cluims of the United States under this Treaty overlsp in congidersble measure
with its claims under the twe Vienna Conventions end nore especially the
Convention of 1963, In this respect, therefore, the dispute between the
United States and Tran regsrding those claims is at the same time a dispute
arising out of the interpretutizn or applicetion of the Vienna Conventions
which falls within firticle I of their Protocols. It vas for this remson
that in its Order of 15 Decemter 1979 indiceting provisional measures the
Court did not find it necessary to enter intce the question whether Article XXT,
naragraph 2, of the 1955 Treaty might also have provided a basis for the
exercise of its jurisdiction in the present case. But taking into acecunt
that Article II, paragraph U, of the 1955 Treaty provides that “Wationais of
either High Contracting Party shall receive the most constant protection and
gecurity within the territories of the other High Contracting Party...",
the Court considers .thet at the present stage of the proceedings that Treety
has importance in regard to the claims of the United States in respect of
the two private individuels said to be held hostage in Iran. Accordingly,
the Court will mow consider whether s basls for the exercise of its
Jurisdiction with respect to the alleged viclations of the 1955 Tresty may
be found in Articls XXI, paragraph 2, of the Treaty.

51, Paragraph 2 of thaet Article reads:

“Ainy dispute between the High Contracting Parties as tc the
interpretation or application of the present Treety, not
satisfactorily adjusted Ly diplomacy, shall be submitted to the
International Court of Jugtice, unless the High Contracting
Farties agree to settlement by some other npacific means.”

As previously pointed out, when the United States filed its Applicetion

on 29 November 1979, its attempts to negotiate with Iran in regard to the
overruming of its Embassy and detention of its nationals as hosteges had
reached a deadlock, owing t> the refusel of the Iranian Government to enter
intc any discussicn of the metter, In consequence, there gxisted 4t that
dete not only a dispute but, beycend any doubt, & "dispute ... not
satisfactorily adjusted by diplomacy” within the ameaning of Article XXI,
paragraph 2, of the 1955 Treaty; and this dispute comprised, inter alia,
the matters that are the subject of the United States' claims under that
Treaty.

52, The provision made in the 1555 Treaty for disputes as to its
interpretation or application to be referred to the Court is similar to the
system adopted in the Optionel Protocols to the Vienne Conventicns which
the Court has already explained. Article XXI, paragraph 2, of the Treaty
establighes the jurisdiction of the Court as compulsory for such disputles,
uniess the parties agree to settlement by some other means. In the
present instance, as in the case of the Optional Protocols, the immediete
and total refusal of the Iranian authurities to enter into any negotiaticns
with the United States exeluded in limine any question of an agreement to
heve reccurse to “some cther pacific mezns" for the settlement of the
dispute. Consequertly, under the terms of Article X¥I, paragraph 2, the
United States was free on 29 November 1979 tc invoke its provisicns for the

PUTPOSE . 4 s



purpese of referring its claims against Ironm.undar the 1955 Treaty to the
Court, While that 2rticle doss not provide in express terms that either
party may bring € csse to the Court by wilateral aprlication; it is
evident, s the Uniteéd States contended in its Memcriol, that this is
whet the parties intended. Provisions drawn in similar terms are very
copmon in bilateral treaties of amity «r of estalilishrent, .and the
intention of the partics in accepbing such clauses Is clearly to provide
for such a right of wilateral recourse to the Court, in the absence of
agreement 4o employ some other pucirfiec mesns of settlemont.

53. The point bas alsc besn raised whether, hoving regard to certain
counter-measures taken Ly the United States vis-f-vis Iran, it is open to
the United Stetes to rely on the Treaty »f Amity, Beonomic Relsticns, and
Consular Rights in the present proceedings. However, all the measures in
question were takin bty the United States afber the seizure ~f its Embassy
by en armed grour ~nd subseguent detention of its diplomatic and consular
staff zs . hestayes, They werc measures taken in resyonse to what the
United States telicved to be greve and manifest viclaticns of international
law vy Iran, including violations of the 1955 Treaty itself. In aay evept,
any alleged viclaticn of the Treaty by either perty cculd not heve the
effect of precludingy that party from invoking the provisions of the Treaty
coneerning pacific settlement of disputes.

sk, No supsestion has been msde by Iran that the 1955 Treaty was nut
in force on & November 1979 when the United States Emboassy was overrun ond
its nationals teken hostage, or on 29 Movember when the Unitod Stutes
submitted the 2ispute to the Court. The very purpese of o treaty of amity,
anrd indeed of & tresty of cstablishwent, is o promote friendly relations
between the twe countries concerncd, snd between their twe peoples, more
egpecially by mutual undertakines to enswre the protection and security
of their naticnols in ench otkher's territory. It is precisely when
difficulties srise thet the treaty assumes its greatest impertence, and the
whole obiect of Article XXI, perograph 2, of the 1955 Tresty was to
establish the memns for arriving ot a2 friendly settlement of such dlfficulties
by the Court or by other sosceful means, It would, therefore, he incompatible
with the whole purpose of the 1955 Treatv i recourse to the Court under
Article XXI, peragreph 2, were now to be found not to be open to the parties
precisely at the moment when such recourse wes mast needed. Furthermore ,
althouch the machinery for the eifective aperation of the 19%5 Treaty hes,
nc doubt, now besn impaired W reascn of diplematic relations between the
two countries having been mroken off by the United States, its provisions
remain part of the corpus »f law applicable between the United States and Irvan.

+ ®

55. The United States hes furlther invoked Srticle 13 of the Cenvention
of 1973 on the Prevention an” Punishment of Craimes acainst Interneticnally
Protected Perscug, including: Dijlomatic Agents, ns 2 vasis for the exercise
of the Court’s Jurisdicticn with resmect to its claims under that
Conventicn., The Court does not, hewever, find it necessary in the prescént
Judgnent to enter int~ the gusstion whether, in the particular clreumstonces
of the-case, friticie 12 of that Converntion rrovides a basis for the exercise
of the Court's jurisdiction with respuect Lo those claims.

56. The...
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56, The principal fects material Tor the Court's decision on the
merits of the present case have baen set oubt earlier in this Judgment.
Those facts have to be looled at by the Court from two points of view.
First, it must determine how far, legally, the acts in question muy
be regarded as imputable to the Iranian State. Secondly, it must
- eonsider their compatibility or incompatibility with the obligations

of Iran under treaties in force or under any other rules of international
law that may be applicable., The =vents which are the subject of the
United States' claine fall into two phases which it will be convenient

to exemine separately.

7. The first of thesse phases covers the srmed attack on the
United States Eubassy by militants on 4 November 1979, the overrunning
of its premises, the selzure of its inmates ac hostages, the appropriation
of its property and archives and the conduct of the Iranian muthorities in
the face of those occurrences. The atiack and the subsequent overrunning,
bit by bit, of the whole Embassy premises, was an operation which continued
over a period of some three hours without any body of police, any military
unit or any Iranian official intervening to try to stop or impede it from
being carried through to its completion. The result of the attack was
considerable danmzge to the Twbassy premises ard property, the forcible
opening and selzurc of its avchives, the confiscation of the archives and
other documents found in the Fmbassy znd, most grave of all, the seizure
by force of its diplomatic end consular perscnnel as hostages, together
with two United States nationals.

58, No suggestion hus been nade that the militants, when they
executed their attack on the Embassy, had sny form of official status as
recognized "mgents" or . organs of the Iranian State,  Their conduet in
mounting the sttack, overrunaing the Embassy and seizing its inmetes as
hostages cannot, therefore, he regarded ag imputable to that State on
that basis., Thelr cenduct might be considered as itself directly
imputable to the Iranian Statve oniy if it were established that, in fact,
on the cceasion in guestion the wilitante ncted on behalf of the State,
having been charged by sone competent orgen of the Iranian State to carry
out & specific operatiom. The informetion before the Court dees not,
however, suffice to eslablish with the reguisite certainty the existence
at that time of such a link betweesrn the militants and any competent organ
of the Stats.

59. Previously, it is true, the rsligious leader cf the country. the
Ayatollah Khomeini, had made several public declaraticns inveighing
against the United States as responsible for all his country's problems.
In so doing, it would appear, the Ayatolleh Khomeini was giving utterance
to the general resentment fell ty supporters of the revolution at the -
admission of the former Shah to the United States. The information
before the Court also indicetes that a spokesman for the militants,
in explaining their action afterwards, did expressly refer to a mesesage
issued by the Ayatollak Khomeini, on 1 November 1679. In that message
the Ayatollah Khomeini had declered that it was "up tc the desr pupils,
students and theclogical students tc expand with all their might their

attacks...
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attacks against the United States and Isrmel, so they may force the
United States Lo return the deposed and criminal shah, and to condemn
this great plot" (that iz, = plot Lo stir up dissension between the

main stresms of Islumic thought). In the view of the Court, however,
it weould be going too far to interpret such general daelarations of

the Aystolleh Fhomeini to the people or students of Iran as smounting

to en suthorization from the State 4o underiake the specific operation
of invading and geizing the United Stetes Embassy. Ts do so would,
indeed, conflict with the essertions of the militants themselves who

are reported to have claimed credit for heving devised and carried out
the plan to cceupy the Embussy. Aguin, congratulations after the event,
such as those reportediy telephened te the militants by the Ayatollah
Khomeini on the actunl evening of the attack, and other subsequent
stetements of official approval, though highly significant in another
context shortly to be considered, do not alter the initially independent
and unefficial character of the militants' attack on the Embassy.

60. The first phase, here under examination, of the events compleined
of also includes the attucks on the United States Consulates at Tabriz
and Shiraz. ILike the attack on the Embassy, they appear to have been
executed by militants not having an offieial character, and successful
because of leck of sufficient protection.

61. The conclusion just reached by the Court, that the initiation
of the attack on the United States Embassy on 4 November 1979, end of
the attacks on the Consulates at Tabriz and Shiraz the following day,
cannot be considered as in itself imputable to the Iranian Stete does
not mean that Iran is, in consequence, free of any responsibility in
regard to those attacks; for its cwn condust was in conflict with
its international obligasticns. By a number of provisions of the
Vienna Conventions of 1961 and 1963, Iran was placed under the most
categorical obligations, as a receiving Utate, to take appropriate
steps to ensure the protection of the United States Embassy and
Consulates, their staffs, their archives, their mesns of compunication
and the freedom cof movement of the mewbers of their staffs.

£2, Thus, after solemnly proclaiming the inviolability of the
premises of a diplomatic missicn, Article 22 of the 1961 Convention
continues in paragraph 2:

"The receiving State is under & special duty to take all
appropriate steps to protect the premises of the mission against
zny intrusion or damege end to prevent any disturbance of the
peace of the mission or impairment of its dignity." (Emphasis added. )

S0, too, alter procleiming that tha person of a diplomatic agent shall
be inviolable, and that be shall not be liable to any form of arrest
or detenviou, Article 29 provides:

"The receiviug Stmte ekell treat him with due respect and
shall taks sll eppropriste steps to prevent any sttack on his
person, freedom or dignity." (Emphasis added.)

The...
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The chligation oi" a recciving State to protect the inviolobility of

the archives and decuments of a diplonatic mission is laid down in
Article 24, which specifically provides thet they are to be "inviolable
at any time and wherever they may be". Under Article 2% it 1s required
to "accord full facilities for the performance of the functions of

the mission", under Article 26 to "ensure to all members of the mission
freedom of movement and travel in its territory", and under Article 27
to "permit and preteet frec communication on the part of the mission
for all officisl purposes". Analogous provisions are to be found in
the 16673 Convention wegarding the privileges and lmmunitles of consular
missions and their starfs (Arbicle 31, paragraph 3, ;pticles ko, 33, 28, 3h
and 35}, In the view of the Court, the obligations of the Jranian
Government here in guestion are nct merely contractual obligatlons
established by the Vienna Conventions of 1961 and 1963, but 2lso
obligations under general international law.

63. The facts set out in paragrophs 14 te 27 obove establish to
the satisfaction of the Court that on 4 November 1979 the Iraninn Government
foiled altogether to toke any “appropriote steps" to protect the premises,
staff and archives of the United States' misslon against attock by the
militants, and to toke any steps either to prevent this attack or to
stop 1t before it reached its completion. They alsc show that on
5 November 197% the Iranian Govermment similarly foiled te take approprilate
stepe for the protection cf the United Stzles Consulates at Tabriz
and Shiraz. In addition they show, in the opinion of the Court, that
the Tailure of the Tranian Government to toke such steps was due to
more than mere negligencce or lack of appropriaste means.

64, The totnl inaction of the Iranian autherities on that date
in face of urgent and raepeated requests for help contrasts very sharply
with its conduct on several other occnslons of a similar kind. Some
elght months earlier, on 14 Februnry 1970, the United States Embassy
in Tehran had itself been subjected to the armed attack mentioned
above (paragraph 14), in the course of which the attackers had taken
the Ambassador and his staff prisoner. On that oceasion, however,
a detachment of Revolutionary Guards, sent by the Zovernment, had
arrived promptly, together with a Deputy Frime Minister, and had
quickly succeeded in freeing the Ambassador and his staff and restoring
the Embassy to him. On 1 Marcen 1979, morecver, the Prime Minister of
Iran had sent a letter exnressing deep regret at the Incident, giving
an assurance that appropriate grrangements hod been made to prevent
any repetition of such incidents, and indicating the willingness of
his Govermment to indemnifly the United States for the damage. On
1 November 1979, only three days before the events which gave rise
to the present case, the Iranian police intervened quiékly and effectively
to protect the United Stoles Embassy when a large crowd of demonstrators
spent several hours marching up and down outside 1t. Iurthermore, on
other occasions in November 1979 and January 1980, invasions or attempted
invasions of other foreign embassies in Tehran were frustrated or
speedlly terminated.

65- Aves
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65. A similar pattern of {acts appears in relation to consulates.
In February 1979, at about the same time os the first ottack on the
Unlted States Tmbassy, altacks were made by demcnstrators on its
Consulates in Tabriz aond Shiraz: but the Traniun authoritles then
took the necessary steps to clear them of the demonstrators. On the
other hand, the Iranian authorlties took ne actlion to prevent the
attack of % November 1975, or te restore the Consulates to the possession
of the United States. 1In contrast, when on the next day militants
invaded the Iragl Congulate in Kermanshai, prompt steps were taken
by the Iranian authorities to =ecure their withdrawal from the Consulabe.
Thus in this case, the Iranian authorlties and police took the necessary
steps to prevent and check the stiempted invasion or return the premises
to thelr rightful owners.

66, As to the actual conduct of the Iranisn authorities when
faced with the events of 4 November 1979, the inrTormation before the
Court establishes that, despite assurances previcusly glven by them
to the United States Govermment and despite repeated and urgent calls
for help, they took no apparent steps either to prevent the militants
from invading the Imbassy or to persunde or to compel them to withdraw.
Furthermore, after the militants had forced an entry into the premiges
of the Embassy, the Iranion authorities made no effort to compel or
even to persuade them to withdraw from the Embassy and to free the
diplomatic and consular staff whom they had made priscner.

67. This inaction of the Iranisn Covernment by 1tself constituted
clear and serious viclation of Iran's obligotions to the United States
under the provisions of Article 22, paragraph 2, and Articles 24, 25,
26, 27 2nd 20 of the 1961 Vienna Convention on Diplomatic Relations,
and Articles 5 and 26 of the 196% Vienna Convention on Consular Relations.
Similarly, with respect to the abtocks on the Consulates 2t Tabyiz
and Shiraz, the inaction of the TIranlan authorities entailed clear
and serious bredches of its obligantions under the provisions of several
further articles of the 1963 Convention on Consulor Relations. So
far as concerns the two privale United States nationals seized as
hostages by the invading militants, that inasction entailed, albelt
ineidentally, a breach of its obligotions under Article TI, paragraph 4,
of the 1955 Treaty of Amity, Economic Relations, and Consular Rights
which, in addition to the obligations of Iran existing under general
international law, reguires the parties to ensure "the wost constant
protection and scecurity" to each other's nationals in their respective
territories.

68. The Court is therefore led inevitably to coneclude, in regard
to the first phase ol the events which has so far been consldered,
that on 4 November 1979 the Iranian authorities:

(a) were fully aware of thelr obligations under the conventions in

" force tc take appropriatec steps to protect the premises of the
United States Embassy and its diplomatic and consular staff from
any attack and from any infringement of thelr ilnviolability, and
to ensure the security of such other persons os wmight be present
on the said premises;

gb) were fully aware, ng a result of the appeals for help made by the
United States Embausy, of the urgent nced for action on thelir part .

(¢) had...
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(c} had the meons at their disposal to perfom their obligations;
{(a) completely falled to comply with these obligations.

Similarly, the Court is led tc conclude that the Tranian authorities
were equally aware of their obligations to protect the Unlied States
Consulates at Tabriz and Shiraz, and of the need for action on their
part, and similarly failed to use the mezns which were at their disposal
to comply with their obligotions,

65. The second phase of the events which are the subject of the
United States' claims comprises the whole series of facts whlch occurred
following the completion of the occupation of the Unlted States Embassy
by the militants, and the selzure of the Consulates at Tabriz and Shiraz.
The occupation having taken place and the diplomatic and consular
personnel of the United States' wission having been taken hostage,
the action required of the Iranian Government by the Vienna Conventions
and by general international law was manifest. Tts plain duty was
at once to make every effort, and to take every appropriate step, to
bring these flagrant infringements of the inviclabllity of the premises,
archives and diplomatic and consular staff of the United States Embassy
to a speedy end, to restore the Congulates at Tabriz and Shiraz to
United States control, and in generesl to re-estoblish the status quo
and to offer reparation for the damage.

70. No such step was, however, taken by the Iranian authorities.
At a press conference on 5 November the Foreign Minister, Mr. Yazdi,
conceded that "according to international regulations the Iranian
sovernment 1s ‘dutybound to safegunrd itne life and property of foreign
nationals". But he made no mention of Tran's chligation to safeguard
the inviolapility of foreign embassies and diplomats; and he ended
by announcing that the actlon of the students "enjoys the endorsement
and support of the government, because America hersell is responsible
for this incident". As to the Prime Minister, Mr. Bazargan, he does
not appear to have made any statement on the matter before resigning
his offlice on 5 November,

7l. In any event expressions of approval cof the toke~over of the
Embassy, and indeed also of the Consulates at Tabriz and Shiraz, by
militants came immediately from numerous Iranian authorities, including
religious, Jjudlicial, executive, pelice and breadeasting authorities.

Above all, the Ayztollah ¥Khomeini himself made crystal clear the endorsement
by the State both of the take-over of the Embassy and Consulates and of

the detentlon of the Embassy staff ns hostages. At a reception in Qom

on 5 November, the Avotollah ¥homeinl left his audience in no doubt as

to his approval of the action of the militants in occupying the Embassy,

to which he said they had resorted "because they saw that the shoh was

allowed in America". Saying that he had been informed that the "centre
occupled by our young men ... has been a lair of espionage and plotting", he
asked...
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asked how the young pecple could be expected "simply to remain idle
and witness all these things". Furthermore he expressly stigmatized
as 'rotten roots” those in Iran who were "hoping we would mediate and
tell the young people Lo leave this place’., The Ayatollah's refusal
to order "the young people’” to put en end to their oceupation of the
Embassy, or the militants in Tabriz and Shiraz to evacuate the

United States Consulatoes there, must have appeared the nore significant
when, on 6 November, he instrucied "the young people” who had cccupied
the Iragi Consulate in Kermanshah that they should leave it as soon

as posgible., The true significance of this was only reinforced when,
next day, he expressly forbade members of the Revolutionery Council
and all responsible officials t0 meet the special representatives sent
by President Carter to try and obtain the release of the hostages and
evacuation of the Embassy.

T2. At any rate, thus fortified in their action, the militants at
the Embassy et once went one step farther. On 6 November they
proclaimed that the Embassy, which they toc referred to as "the U,S.
centre of plots and espionage”, would remain under their occupation,
and that they were watching "most clesely" the members of the
diplomatic staff taken hostage whom they called "U.S. mercenaries
and spies",

T3. The sezl of official governmentel approval was finally set on
this situation by a decree issued on 17 November 1979 by the
Ayatollah Khomeini. His decree began with the assertion that the
fmerican Embassy was "a centre of espionage and conspiracy” and that
"those people who hatched plots against our Islemic movement in that
place do not enjoy internationel diplomatic respect". He went on
expressly to declare that the premises of the Embassy and the hostages
would remain as they were until the United States had handed over
the former Shah for trial and returned his property to Iren. This
statement of pslicy the Ayatcllah qualified only to the extent of
requesting the militants holding the Lostages to "hend over the blacks
and the women, if it is proven that they did not spy, to the
Ministry of Foreign Affairs so that they may be immediamtely expelled
from Iran". As to the rest of the hostapges, he made the Iranian
Government's intenticns all too clear:

"The noble Iranien nation will not give permission for
the release of the rest of them. Therefore, the rest of
them will be under arrest urtil the American Government acts
according to the wish of the naticn."

Th. The policy thus announced by the Ayatollah Khomeini, of
meintaining the occupation of the Embassy and the detention of its
inmates as hostages for the purpose of exerting pressurec on the
United Stetes Government was complied with by other Iranien authorities and
endorsed by them repeotedly in statements maede in various contexts. The
result of that policy was fundamentally to transform the legal nature of
the situaticn creasted by the occupation of the Ewbassy and the detention of
its diplomatic and consular staff as hostages. The approval given to
these facts by the Ayatollah Khomeini and other organs of the Iranian
State, and the decision to perpetuate them, translated i continwing -~ R
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occupation of the Embassy and detention of the hostages into acts of that
State, The militants, authors of the invasion and Jailers of the hostages,
had now become agents of the Iranian State for whose acts the State
itself was intermationally responsible. On 6 May 198C, the Minister

for Forelgn Affairs, Mr. Ghotbzadeh, is reported to have said in a
television interview thnt the occupation of the United States Embassy

had been "done by our nation". Moreover, in the prevailing circumstances
the situation of the hostzges was agegrovated by the fact that their
detentlon by the militants did not even offer the normal guarantees which
might have been afforded by pclice and security forces subject to the
disclipline and the control of official superiors.

75. During the six months which have elapsed sinece the situation
Just described was created by the decree of the Ayatollah Khomeini,
it has undergone no materiml change. The Court's Order of 15 December 1979
Indicating provisional measures, which ealled for the immediate restoration
of the Embassy to the United States and the release of the hostages,
was publicly rejected by the Minister for Foreign Affairs on the following
day and has been ignored by all Iranian authorities. Cn two occasions,
naemly on 23 February and on 7 April 19¢C, the Aystollah Khomeini laid it
down that the hostages should remain at the United Stiates Embassy under
the control of the militants until the new Iranian parliament should have
assembled and taken ~ decision as te their fate. His adherence to that
policy alse made it impossible to obtain his consent to the transfer
of the hostages from the control of the militants to that of the
Government or of the Council of the Revolution. In any event, while
highly desirable from the humanitarian and safety points of view, such
a transfer would not have resulted in any moterial change in the legal
sltuation, for its sponsors themselves emphasized that it must not be
understood as signifying the release of the hostages.

76. The Iranian authorities' decieicn to continue the subjection
of the premises of the United States Embassy te occupation by militants
and of the Embassy staff to detention as hostages, clearly gave rise to
repeated and multiple breaches of the applicable provisions of the
Vienna Conventions even more serious than those which arose from thelir
failure to take any steps to prevent the attacks on the inviolability
of these premises and staff.

77. In the first place, these facts constituted breaches additional
1o those already committed of paragraph 2 of Article 22 of the 196} Vienna
Convention on Diplomatic Relations which requires Iran to protect the
premises of the mission against any intrusien or demage and to prevent
any disturbance of its peace or impairment of its dignity. Paragraphs 1
and 3 of that Article have also been infringed, and continue to be
infringed, sinee they orbid agents of 2 receiving State to enter the
premises of a mlission without consent or to undertake any search,
requisition, attachment or llke messure on the premises. Secondly,
they constitute continulng breaches of Article 29 of the same Convention
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which forbids any arrest or detention of a diplomatic agent and any
attack on his person, freedom or dignity. Thirdly, the Iranian
authorities are without doubt ir continuing breach of the provisions

of Articles 25, 26 and 27 of the 1961 Vienna Convention and of

pertinent provisions of the 1963 Vieana Convention concerning facllities
for the performance of functions, freedom of movement and communications
for diplomatic and consular stoff, as well as of Article 24 of the
former Convention and Article 33 of the latter, which provide far the
abgolute inviolabllity of the archives and docunents of diplomatic
missions and consulates. This particular violatitn has been made
manifest to the world by repeated statements by the militants occupying
the Embessy, who claim 4o be in possession of documents from the
archives, and by various government authorities, purporting to specify
the contents therecf. Finally, the continued detention as hostages

of the two private individuals of United States nationallty entalls a
reneved breach of the obligetions of Iran under Articie IT, paragraph 4,
of the 1955 Treaty of Amity, Economic Relations, and Consular Rishte.

73, Inevitably, in considering the compatibility or otherwise of
the conduct of the Iranian authorities with the requirements of the
Vienna Conventions, the Court has focussed its attention primerily on
the occupation of the Embassy and the treatment of the” United States
diplomatic and consular personnel within the Embassy. It 1s however
evident that the question-of the compatibllity of their conduct with the
Vienna Conventions also arises in connection with the treatment of the
United States Chargd d'affaires nnd tuwo members of his staff in the
Ministry of Foreign Affa:rs on U4 November 1979 and since that date.

The facts of this cege esgtaklish to the satisfaction of the Court that

on 4 November 197G and thereafter the Iranian authorities have withheld
from the Chargé d'affaires and the two members of his staff the necessary
protection and facilities to permit them to leave the Ministry in safety.
Accordingly it appears to the Court that with respect to these three
members of the United States' mission the Iranian avthorities have
committed a continuing breach of their obligations under Articles 26

and 29 of the 1961 Vienna Convention on Diplomatic Relatlons. It further
appears to the Court that the continuation of that situation over a

long period has, 1in the circumstances, amounted to detention in the
Ministry.

79, The Court morecver cannot conclude its observations on the
sories of acts which it has found tc be imputable to the Tranian State
and to be patently inconsistent with its international cbligatiocns under
the Vienna Conventions of 1961 and 1963 without mention also of ancther
fact. This is that judicial authorities of the Islamle Republic of Iran
and the Minister for Forelgn Affairs have frequently voiced or assccitated
themselves with, a threat first announced by the militants, of having
some of theé hosteges submitted to trial before a court or some cther
body. These threats may at present merely be acts in contemplation.

But the Court considers it necessary here and now to stress that, if

the intentlon to submit the hostages to any form of criminal trial or
investigation were to be put into effect, that would constitute a grave
breach by Iran of its cbligations under Article 31, peragraph 1, of the
1961 Vienna Convention., This paragraph states in the most express térms:
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"A diplomatic agent shall enjoy immunity from the criminal jurisdiction
of the receiving State." Again, if there were an attempt to compel the
hostages to bear witness, a suggestion renewed at the time of the visit
to Iran of the Secretary-General's Commisgion, Iran would without
question be violating paragraph 2 c¢f that same Articls of the 1961
Vienna Convention which provides that "A diplomatic agent is not obliged
to give evidence as a witness'.

80. The facts of the present case, viewed in the light ¢f the
applicable rules of law, tihus gpeak loudly and clearly of successive
and still continuing breaches by Iran of its obtligations to the United
States under the Vienne Conventions of 1961 and 1963, as well as under
the Treaty of 1955, Before drawing from this finding the conclusions
vhich flow froim it, in terms of the international responsibility of the.
Iranian State vis~d-vis the United States of America, the Court considera
that it should examine one further point. The Court cannot overlook
the fact that on the Irenlan side, in often imprecise terms, the idea
has been put forward that the conduct of the Iranian Government, at
the time of the events of 4 November 107G and subsequently, might be
Justified by the existence of special circumstances.

81. In uis letters of % December 1979 and 16 March 1980, as previously
recalled, Iran's Minister for Foreign Affeirs referred to the present case
as cnly "a marginal and secondary aspect of an overall problem”. This
problem, he maintained, "involves, inter alia, more than 25 years of
continual interference by the United States in the internal affairs
¢f Iran, the shameless exploitation of our country, and numerous crimes
perpetrated against the Irenian people, contrary to and in conflict
with a1l interngticnel end humanitarian norus". In the first of the two
letters he indeed singled out amongst the "erimes” which he attributed
to the United States an alleged complicity on the part of the Central
Intelligence Agency in the coup 4'8tat of 1953 and in the restoration
of the Shah t¢ the tirone of Iran. Invoking these alieged crimes of the
United Stetes, the Iranian Foreign Minister took the position that the
United States' Appiication could not be examined by the Court divorced
from its proper context, which he insisted was "the whole political
dossier of the relations between Iran and the United States over the
last 25 years".

82. The Court must however cbserve, first of all, that the
metters alleged in the Irenian Foreign Mirister's letters of
9 December 1979 and 16 Merch 1980 are of a kiud which, if
invoked in legal proceedings, must clearly be established to
the satisfaction of the tribunal with &ll the requisite procof.
The Court, in its Order of 15 December 1979, pointed cut thut
if the Iranian Government considered the allewged activities
of the United States in Iran legally to have z close connection
with the subject-metter of the Application it was cpen to Iran
to present its own cese regarding those activities to the
Court by way ol defence to the United States' claims. The
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Iranian Government, however, did not appeer before the Court.
Moreover, even in his letter of 16 March 1980, transmitted to

the Court some three months after the issue of that Order,the
Iranian Foreign Minister aid not furnish the Court with any further
informetion regarding the alleged criminel ectivities of the

United Stetes in Iren, or explain on what legal basis he considered
these allegations to constitute a relevant answer to the

United States' claims. The large body of information submitted
by the United States itself to the Court includes, it is ¥rue,

some statements emensting from Iranian authorities or from the
militents in which reference is made to alleged espionage mnd
interference in Iran by the United States centred upon its Embassy
in Tehran. These statements are, however, of the same general
character as the assertions of alleged criminal activities of the
United States conteined in the Foreign Minister's letters, and are
unsupported by evidence furnished by Iran before the Court.

Hence they do not provide a basis on which the_Court could form

g judicial opinion on the truth or otherwise of ithe matters there
alleged,

83. In eny cese, even if the alleged coriminal activities of
the United States in Iran could be considered as having been established,
the questicn would remein whether they could be regerded by the
Court as. constituting & justificaticn of Iren's.conduct-and thus
8 defence. to. the United States'.claims in the present case. The
Court, however, is unable to accept that they—tan be 80 regarded.
This is because diplomatic law itself provides the necessary means
of defence agsinst, and sanction for, illicitimctivities by members
of diplomatic or consular miseions,

B4, The Vienns Conventions of 1961 end 1963 ‘contain express
provisions to meet the cese when members of an embassy staff,
under the cover of diplomatic privileges and immunities, engege
in such abuses of their functions es espionape or interference. in
the internal affairs of the receiving State. It is precisely
with the possibility of such sbuses in cortemplntion thet Article ki1,
peragraph 1, of the Vienna Convention on Diplomatic Relations, ana
Article 55, paragraph 1, of the Vienna Convention on Consular
Relaticns, provide

"Without prejudice to their privileges and irpunities,
it is the duty of all perscns enjoying such privileges
and immunitiee to respect the laws and regulations of the
receiving State., They also have e duty rmot to interfere
in the internal affairs of that State.”

Peragraph 3 of Article 41 of the 1961 Convention further states "The
premises of the mission must not be used in any manner incompatible with
the functions of the mission,.."; en analogous provision, with respect
to consular premises 1s to be found in Artiele 55, paragraph 2 of the
1963 Convention.

85.. Thus, it is for the very purpose of provilling & remedy for
such possible asbuses of diplomatic functions that Article 9 of the
1961 Convention on Diplomatic Relations stipulates:

"1. The...
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"1. The receiving State nay at any time and without having
to explain its decision, notify the sending State that the head
of the mission or any nmember of the diplomatic staff of the
mission is persons non gretsa or that any other member cof the
staff of the mission is not acceptable. In any such case, the
sending State shall, as appropriete, either recall the person
concerned or terminate his functions with the mission. A
person may be declarel unon prats or not acceptable before
arriving in the territory of the receiving State.

2. If the sending State refuses or fails within o reagonable
period to carry out its obligetions under parsgraph 1 of this
Article, the receiving State may refuse to recognize the person
concerned as a member of the mission,"

The 1963 Convention contains, in article 23, paragraphs 1 and 4,
analogous provisions in respect cf consular officers =nd ccnsular staff.
Paragraph 1 of Article 9 of the 1961 Convention, and peragraph U of
Article 23 of the 1963 Convention, take account of the difficulty that
may be experienced in practice of proving such abuses in every case or,
indeed, of determining exactly when exercise of the diplomatic function,
expressly recognized in Artiele 3 (1) (d) of the 1961 Convention, of
"ageertaining by ell lawful means conditions and developments in the
receiving State" may be considered as involving such acts ag

"espionage" or "interference in internal affairs”. The way in which
Article 9, paragraph 1, takes account of any such difficulty is by
providing expressly in ite opening sentence that the receiving State
may Mat any time and without having to explain its decision” notify

the sending State that any perticular menber of its diplomatic mission
is "persons non grata’ or "not acceptable” (and similarly Article 23,
paragraph L, of the 1963 Convention provides that "the recelving

State is not obliged to give to the sending State reasona for its
decision"). Beyond that remedy for dealing with abuses of the diplomatic
function by individuel members of a mission, a receiving State has in
its hands & more radical remedy if abuses of their functicns by

members cf a mission reach serious proportions. This is the power
which every recelving State has, at its own discretion, to break off
diplomatic relations with a sending State and to call for the

immediate closure of the offending mission.

86. The rules of diplomatic law, in short, constitute a self-
contained régime which, on the one hand, lays down the receiving State's
obligations regarding the facilities, privileges and immunities to be
accorded to diplometic missions and, on the other, foresees their
possible sbuse by members of the mission and specifies the means at
the disposal ¢f the recelving State to counter any such abuse. These
means are, by their nature, entirely efficecicus, for unless the sending
State recalls the member of the mission objected to forthwith, the
prospect of the almost immediate loss of his privileges and immunities,
because of the withdrawal by the receiving Stete of his reccgnition as
s member of the mission, will in practice compel thet person, in his
own interest, to depart at once. But the principle of the
inviclebility of the persons of diplematic egents and the premises of
diplomatic missions is cne of the very foundations of this long-
established régime, to the evolution of which the traditions of Islam
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made o substantial contribution. The fundamental cheracter of the
principle of inviolsbility is, moreover, strengly underlined by the
provisiong of Articles 4L and 45 of the Convention of 1961

{cf. also Articles 26 and 27 of the Convention of 1963). Even in
the case of armed conflict or in the case of a breach in diplomatic
relations those provisions reguire that both the inviolability of
the meubers of a Alplonstic mission and of the premises, property
and archives of the mission wust be respected by the recelving State.
Naturally, the observance of this prineiple does not mean - and this
the Applicunt Government expressly acknowledges - that o diplomatic
agent caught in the act of cormitting an asssult or other offence
ney not, on occasion, be briefly arrested by the police of the
receiving Stete in order to prevent the commilssion cf the particular
crime. But such eventuslities beer nc reletion st all to whet
oceurred in the present case.

87, In the present case, the Iranian Government d4id not breek off
diplomatiec relstions with the United States; and in response to a
question put to him by a Member of the Court, the United States Agent
informed the Court thet st no time before the events of h Hovember 1979
had the Iranian Government declered, or indicated any intention to
declare, any member of the United States diplomatic or consular staff
in Tehran persona non grata. The Iranian Government did not, therefore,
employ the remedies placed at its disposal by diplometic law specifieally
for dealing with activities of the kiad of which it now complains.
Icebead, it allowed a group of militants to attack and occupy the
United States Fmbassy by force, and to seize the diplomstic and consular
staff as hostages; instead, it has endorsed that action of those
militants and has deliberately malnitained thelr occupation of the
Embassy and detenticn of its staff as a means of coercing the sending
State. It has, at the same time, refused altogether to discuss this
situation with representatives of the United States. The Court,
therefore, can only conelude that Iran did not have recourse to the
normal and efficachus means st its disposal, but resorted to coercive
setion against the United States Embessy and its staff.

88, In an address given on 5 November 1979, the Ayatolleh Khomeini
traced the origin of the operation carried out by the Islamic
militants on the previous duy t0 the news of the arrival of the
former Shah of Iran in the United States. That fact nay nc doubt
have been the ultimate catalyst of the resentment felt in certain
circles in Iran end among the Iranian population against the former
Shah for his alleged misdeeds, and also asgainst the United States
Government which was being publicly accused of having restcred hin to
the throne, of having supported him for many years and of planning
to go on doing so. But whatever be the truth in repard to those matters,
they could hardly be considered as having provided s justification
tor the attack on the United Stetes Fmbassy and 1ts diplomatic
mission, Whatever extenuation of the responsibility to be attached
to the conduect of the Iranian authcrities may be found in the offence
felt by them because cf the sdwissicn of the Shah to the United States,
that feeling of offence could not affect the imperative cheracter of
the legal obligations incumbent upon the Iraninn Government which is
not altered by a state of diplomatic tension between the two countries.

S5till...
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8till less could a mere refusal or failurc on the part of the
United Stutes to extradite {he Shah 4o Ilran be considered to
nodi.fy the obligetions ¢f the Iranion suthorities, quite apart
frem eny legal difficeltics, in internal or internationsl lew,
there might be in acceding to such & request for extradition.

89. Accordingly, the Court finds that no circumstances exist
in the present coew which are capeble of negativing the
fundsmentally unlewful zharvacter of the conduct pursued by the
Iranian Stabe on b lovenber 1979 and thereafier. This finding
does not however exciude the posnibility that some of the
circumstences alleged, 17 Auly estoeblished, may later be found
to have some relevance iu detesmdning the consequences of the
respongibility incurred by the Iranian State with respect to
that conduct, althougbh they c0uld not be considered to alter its
unlawful character,

90, On the basis oF the forepoing detalled examination of the
merits of the case, the Court finds that Iran, by committing
successive and conbimung breashics of the ¢bligations laid upon it
by the Vienns Conventions of 1961 and 1963 on Diplomatic and
Consular Telations, the Treaty of Amity, Beonomic Relations, and
Consular Rights of 19%5, and the applicable rules of general
internstional 12w, has incurrsd responsibiility towards the
United States. &s o the consequences of this finding, it clearly
entails an chligation on Sng Tart of the Irsnian State 4o make
reparation fur tr® injury thessby cnuosed to the United States.
Sinece however [ran's Lrescaes of its cblisations are still eon-
tinuwing, the form and emcomt of sueh repasntion cannot be
determined st the present Jaba.

L. A% the some time the Court finds itself obliged to stress
the cumuwlavive effec e brsaches of dits obligations
when teken togethan, hed esealation of these breaches can
be seen tu heve sceurred in tha transition from the feilure on
the part of the Iravian authoritles to oppeose the armed attack by
the militants on L Hovember 167% and their seizure of the
Enbassy premizes and staff, to the almost lmmediate endorsement
by those authorities of the situetion thus created, and then to
their meintaining deliderately for many menths the cecupation of
the Embassy and detention of its gtaff by a group of armed
rilitents acting on behelf of the State for the purpose of forcing
the United Stetes to ww 4o certain demands. Wrongfully to
deprive human beinpgs of their freedom and to subject them to
physical eonstreint in conditions of hardship is in itself nanifestly
incorpatible with the nrineiples of the Charter of the
United Hations, as well as with the fundemental principles
enuneciated in the Universosl Decleration of Human Rizhts. But
what has ebove nll t¢ be emphasized is the extent and seriousness
of the conflict bebtveen the couduct of tpe Iranian Stete and its
obligations wnder the whelc corpus of the international rules of

whichie..
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vhich diplematic and consulisr law is comnrised, rules the fundamental
character of which the Court must here again strongly affirm. In

its Order of 15 December 1979, the Court made a point of stressing that

the obligations leid on States by the two Vienna Conventions are of cardinal
importance for the maintenance of acod relations between States in the
interdependent world of today., "There in no mcre fundsmental prerequisite
for the conduct of relations hetween States", the Court there said, "than the
invielabiiity of diplomatic cnvoys end embassies, so thet throughout history
nationrs of all creeds and cultures heve clserved reciprocal obligeticns for
that purpese”. The institubicn of diplomacy, the Court continued, has
proved to be "an instrument esgential for effective co-operation in the
internetional community, aad for enebling States, irrespective of their
differing constitutional and socisl systems, to achieve mutusl understeanding
and to resolve their differences by peaceful means" (1.C.J. Reports 1979,
rege 19).

92, It is w matier of deep regret that the situetion which oceasioned
those observations has not been rectified since they were made. Having
regard to their importance the Court considers it essential to reiterate
them in the present Judgmeni. The frequency with which at the present
time the principles of internationsl law governing diplomatic and consular
relations are set at naught by individuals or groups of individuals is
slready deplorable. Rut this case is unique and of very particular gravity
because here it is not only private individuels or groups of individuals
that have disregarded and set at naught the inviolability of a foreign
embassy, but the government of the receiving Ttete itself. Therefore
in recalling yet again the extreme importance of the prirciples of law which
it is called upon to anply in the present cese, the Court considers it to be its
duty to draw the sttention of the entire international. community, of which
Iran itself has been o member since time immemorial, to the irreparable harm
that mey be causel Ly events of the kind now before the Court. Such events
cannot Tail tc undermine the edifice of law carefully constructed by mankind
over & period of centurics, the maintenance of which s vital for the
security and well-being of the complex international community of the
present day, to which it is more essential than ever that the rules developed
to ensure the ordered progress of relations between its members should be
constantly and scrupulously respected.,

93, Before drawing the appropriste conclusions from its findings
on the merits in this case, the Court considers that it connot let pass
without comment the incursion into the territory of Iran mede by United
States military units on 2L-25 April 1980, an account of which has been
given earlier in this Judgment (parsgraph. 32). HNo doubt the United
States Government may have had understandable preoccupations with respect
to the well-being of its netionals held hostege in its Embassy for over five
nonths. No doubt also the United States Government may have had understandable
feeliings of frustration st Iran's long-continued detention of the hostages,
notwithstanding two resoluticns of the Security Council as well as the Court's
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ovn Order of 1> December 1979 caliing exoressly for their immediete

release., Nevertheless, in the circumstances of the present proceedings,
the Court cannot fzil to express its corcern in regerd to the United States!
incursion into Iran. When, as previously re-a’led, this case had become
resdy Tcr hearing on 19 February 1980, the United States Agent requested the
Court, owing to the delicate stage of certain negobiations, to defer

getting a date for the hearings. Subsequently, on 11 March, the Agent
inforined the Court of the United States Govermnment's anxiety to obtain

an early judement on the merits of the case, The hearings were eccordingly
held on 18, 19 &and 20 March, end the Court wes in course of prepering the
present judgment adjudicating upcon the claims of the United States egainst
Iran when the operation of 2L April 1280 took place. The Court therefore
teels bound o observe that an operation undertaken in those circumstances,
from whatever motive, is of a kind ecaleulated to undermine respeci for

the judicial process in internstiongl relations; eand to recall that in
paragraph 47 1,B, of its Order of 15 December 1973 the Court had indicated
that no action was to be taken by either party which might sggravate the
tension between the two countries.

Gh, At the same time, however, the Court must point out that neither
the question of the legality of the operation of 2b April 1980, under the
Charter of the United Netions and under general international law, nor
any possible question of responsibility flowing from it, is before the
Court. It must also point cut thet this question can have no bearing
on the evaluaticn of the conduclt of the Iranian Government over six months
earlier, on 4 Wovember 1979, which is the subject-matter of the United
States' Application. It follows that the findings reached by the Court
in this Judgment are not affected by thet operstion.

»*
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G5, For these reasons,

THE COURT,

1. By thirteen votest to twoe,

Decides that the Islamic Republie of Iran, by the conduct which
the Court has set out in thils Judgment, has violated In several
respects, and is stlll viclating, obligaticns owed by 1t to the
United States of America under international conventions in force
between the two countries, as well as under leng-established rules
of general International law;

2. By thirteen votesl to twoa,

Decides that the violations of these obligations engage the
responsibility of the Islamic Republic of Iran towards the United States
of America under International law;

2. Unanimoeusly,

Decides that the Government of the Islamle Republic of Iran must
immediately take all steps to redress the situation resulting from
the events of 4 November 1976 and what followed from these events,
and to that end:

{a) must immediately terminate the unlawful detention of the United States
Chargé d'affalres and other diplomatic and consular staff and
other United States natlonals now held hostage in Iran, and must
immedlately release each and every cne and entrust them to the
protecting Fower {Article 45 of the 1961 Vienna Conventicn on
Diplomatic Relations);

gb! must ensurc that all the said persons have the necessary means
of leaving Iranian territory, including means of transport;

{¢) must immedietely place in the hands of the protecting Power the
premises, property, archives and documents of the United States
Embassy in Tehran and of its Consulates in Iran;

4, Unanimously,
Decides that no member of the Unlted States diplomatic or

consular staff may be kept in Iran to be subjected to any form of
Judiclal proceedings or to participate in them as a witness;

5. Byeo.

lpresident Sir Humphrey Waldoeck: Vice-President Elias;:
Judges Forster, Gros, Lachs, Nagendra Singh, Ruda, Mosler, 0Oda,
Ago, El-Erian, Sette-Camars and Baxter.

2Jud§gs Morozov and Tarazi,
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5. By twelve votes® to threeu,

Decides that the Govermment of the Islamic Republic of Iran is
under an cbligation to make reparation to the Government of the
United States of Ameriea for the injury caused to the latter by the
events of 4 November 1979 and what followed from these events;

6. By fourteen votesS to one6,

Decides that the form and amount of such reparation, frailing
agreement between the Parties, shall be settled by the Court, and
reserves for this purpose the subgeguent procedure in the case,

Done in English and in French, the Fngllsh text being asuthoritative,
at the Peace Palace, The Hague, this twenty-fourth day of May
one thousand nine hundred and eighty, in three coples, one of which
will be placed in the archives of the Court, and the others transmitted
to the Government of the United States of America and the Government
of the Islamic Republic of Iran, respectively.

(3igned) Humphrey WALDOCK
President

(Signed) S. LQUARONE

Reglstrar

Judge LACHS appends a separate opinion to the Judgment of the
Court.

Judges MOROZOV and TARAZI append dissenting opinions to the
Judgment of the Court.

(Initialled) H.W.

(Initialled) S.A,

JPresident Sir Humphrey Waldock: Vice-Pregident Eliass
Judges Forster, Gros, Nagendra Singh, Ruda, Mosler, Oda, Ago,
El-Erlan, Sette-Camara and Baxter.

4rudges Lachs, Morozov and Tarazi.

ZPresident Sir Humphrey Waldock; Vice-President Elias;
Judges Forster, Gros, Lachs, Nagendra Singh, Ruda, Mosler, Tarazi,
Oda, Ago, El-Erlan, Sette-Camara and Baxter.

fJudge Morozov.
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SEPARATE OPINION OF JUDGE LACHS

I wish to make some comments regarding the Judgment and the solution
of the outstanding issues between the two States concerned. First T wlsh
to express some precccupation over the inclusion of the decision recorded
in subparagraph 5 of the operat:ve part, ’ '

It is not that there can be any doubt as to the principle involved,
for that the breach of an undertaking, resulting in injury, entails an
obligation to make reparation is a point which international courts have
made on several cccasions. Indeed, the point is implicit, 1t can go
without saying. '"Reparation', said the Permanent Court of International
Justice, "is the indispensable complement of a fallure to apply a conven-
tion and there is no necesslty for this to be stated In the convention
itself" (P.C.I.J., Series A, No. 9, p. 21). This dictum did not, as 1t
happens, refer to a judicial decision but to a convention, But the
Court's Judgment of 9 April 1949 in the Corfu Channel case illustrates
the point in a decision of the Court, which then, in the operative para-
graph, did not mzke any statement on the obligation tc make reparation.

There was thus nc necessity for the operativeé paragraph of the
present Judgment to decide the obligation, when the responsibility from
which 1t might be deduced had been clearly spelled out both in the
reasoning and in subparagraph 2. I accordingly felt subperagraph 5 to
be redundant. In the circumstances of the case it would, to my mind,
have been sound Judicial economy to confine the res Judicata to the first
four subparagraphs and to conclude with the reseyvation for further
declsion, falling agreement between the Parties, of any subsequent
procedure necessitated in respect of a c¢laim to reparation.

By so proceeding the Court would in my opinion have left the ground
clear for such subsequent vrocedure, while not depriving the Applicant
of a sufficient response to its present claim under that head.

I wish now to emphasize the value which the present Judgment possesses
in my eyes., I consider it to constitute not only a declsion of the
instant case but an important confirmation of a bhody of law which is one
of the main piilars of the international community. This body of law has
been specifically enshrined in the Vienna Conventions of 1961 and 1963,
which in my view constitute, together with the rules of general inter-
national law, the basis of the present Judgment. The principles and
rules of diplomatic privileges and immunities are not - and this cannot
be over-stressed - the invention or deviee of one group of nations, of
one centinent or cne cirgle of culture, but have been established for

centuries...
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centurles and are shared by nations of all races and all civilizations.
Characteristically, the preamble of the 1961 Convention "Recall/s/ that
peoples of all nations from ancient times have recognized the status of
diplomatic agents” and concludes with the words: "Affirming that the
rules of customary international law should continue to sovern questions
not expressly regulated by the provisions of the present Convention'.
Moreover, by %1 December 1978 the Vienna Convention of 1961 on Diplematic
Relations had been ratified or acceded to by 132 States, including

61 from Africa and Asia. In the case of the 1963 Convention on Consular
Relations, the figures at the same date were 31, with 45 from those two
continents, It is thus clear that these Conventions reflect the law

as approved by all reglons of the globe, and by peoples belonging to
both North and South, East and West alike. The laws in question are

the common property of the international community and were confirmed in
the interest of all.

It is a matter of particular concern, however, that the Court has
again had to make its pronouncements without the assistance of the
respondent's defence, apart from the general arguments contained in two
letters addressed to it, The Court tock note of the claims of the
Islamic Republic of Iran against the United States of America and kept
the door open for their substantiation before it. But, unfortunately,
Iran chose to deprive 1tself of the avajlable means for developing its
contentions. While discharging its obligations under Article 53 of its
Statute, the Court could not decide on any claim of the Iranian Government,
for no such claim was submitted; thus the responsibility for not doing
50 cannot be laid at the door of the Court.

In this context I am anxicus to recall that the Court was called
into being by the Charter of the United Nations as "the principal judicilal
organ of the United Naticns" {Article 92), and is intended to serve all
the international community in order to 'decide in accordance with
international law such disputes as ave submitted to it" {Statute,
Article 78, paragraph 1), But to be able to perform this task, the
Court needs the assistance of the States concerned. Governments remain,
of course, free to act as they wish in this metter, but I think that,
having called it into existence, they owe it to the Court to appear
before it when so notified - to admit, defend or counter-ciaim - which-
ever role they wish to assume. On the other Hand, the Applicant, having
instituted proceedings, is precluded from taking unilateral action,
military or otherwlse, as if no case is pending.

The Court having given its ruling on the issues of law placed
before 1t, one should consider whether one can usefully point the way
towards the practical solution of the probiems between the parties.

Here...
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Here it would not be realistic to ignore the fact that the mandate
given by the Secretary-General of the United Hations to his special
commission linked the grievances of either side.

The efforts cof that commissicn thus brought the problem into a
field of diplomatic negotiation where its solution should have been
greatly facilitated. Unfortunaetely, those efforts failed, while further
events contributed to an aggravation of the tension. Nevertheless,
now that the Judgment has, with force of law, determined one of the
major issues in guestion, it should in my opiniocn be possible for
negotiations to be resumed with a view to seeking a peaceful solution
to the dispute. I can only repeat the deep-rooted conviction I have
expressed on cther occasions, that, while the Court is not entitled
to oblige parties to enter into negotiations, its Judgment should
where appropriate encourage them to do so, 1n congsonance with 1ts role
as an institution devoted to the cause of peaceful settlement.

Accordingly, both countries, as parties to the Charter and members
of the international community, should now engage in negotlations with
a view to terminating their disagreement, which with other factors is
sustaining the cloud of tension and misunderstanding that now hangs
over that part of the world. By taking such account of the grievances
of Iran against the United States as it had been enabled to do, the
Court gave its attention not only to the immediate question of responsibility
for specific acts placed before it, but also to the wider disagreement
that has perturbed relations between the two countries. In view of the
fact that the Islamic Republic of Iran has radically severed its ties
with the recent past under the former ruler, it is necessary to adopt
a renewed approach to the solution of these problems, and while both
parties are not on speaking terms I believe recourse should be had to a
third-party initiative. The States concerned must be encouraged to seek
a solution in order to aveoid a further deterioration of the situation
between them. To close the apparent abyss, o dispel the tension and
the mistrust, only patlent and wise action - mediatior, conciliation or
good offices - should be resorted to. The role of the Secretary-General
of the United Nations mav here be the kev,

I append these words tc the Judgment because I am nopeful that its
pronouncements may mark a step towards the resolution of the grave
differences which remain in the relations between the two States concerned.
The peaceful means which T have enumerated may still appear difficult of
application, but our age has shown that, with their aid, progress can
be made towards the solution of even more complex problems, while
perilous methods tend to render them even more intractable, Past efforts
have failed for a variety of reasons, many of them deriving precisely
from the lack of direct communication, and the situation belng dominated
by factors unrelated to the specific nature of the dispute. Against this
background, the cruclal element of timing went awry.

It will be neceessary to seize the propitious moment when a procedure
acceptable tc both sides can be devised. But the uses of diplomacy
which ere corrcborated on the present oceasion will, I am confident,
be vindicated in the event.

(S8igned) Manfred LACHS
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DISSENTING OPINION OF JUDGE MOROZOV

I voted apeinst paragraphs 1, 2, 5 and é and in favour of
poragraphs 3 and 4 of the operative part of the Judgment. Furthermore,
there were some points in the reascning whieh I could not accept, and
I would 1like to explain the reasons feor this.

1. I pconsider that the long-estrtlished rules of general
international law relating tc the privileges, inviolabilities and
immunities of diplemetic and consular personnel ere among those which
are particularly importent for the implementation of such basic principles
cf contemporary international law es the peaceful couexistence of countrics
with different political, social and cconomic structures. These rules
are reflected in the Vienna Conventicn of 18 April 1961 on Diplomatic
Relations and the Vienna Convention of 2k April 1663 on Consular Relations,

The obligations laid cn the parties to the Conventions should te
strictly cbserved and any viclation of their provisions by any country
should be irmediately terminated.

2. But the Court will be competent to deal with the question of such
viplations at the request ¢f one party to the dispute only if the other
party in one or another of the forms provided Ly Articles 36 or 37 of
the Statute has expressed its egreement to refer the case t» the Court.
For the purposes of this dispute, which has been referred to the Court
only by one party, it is necessary to notice that the two Optional
Protocols to the two Vienna Coaventions provide in Article I that:

"Pisputes arising out of the interpretaticn or applicaticn
of the Convention shall lic within the compulseory jurisdicticn of
the Internaticnal Court of Justice ond may accordingly be brought
before the Court by an application made by sny party to the
dispute teing 8 Party to the present Protocol,.” (Emphasis added.)

The Optional Protocols were duly ratified by the United States and Iran,

3. It would therefore not have been necessary to undertske eny
further exemination of the question of jurisdicticn if the Court in
operative paragraph 1 had limited itself to recsgnition of the fact that
the Islamic Republic of Iran hed violated several cblipations owed by it
under the Vienns Conventions cof 1661 and 1963.

Instead, the Court quelified the neticns of Iran as violations of
its obligations "under international cenventions in force between the
two countries” (emphasis added).

The...
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The formuls adopted by the Court, read in combineticn with
paragraphs 50, 51, 52, 53 and 54 of the Judsment, signifies reecogniticn
that the Treaty of Amity, Economic Relations, and Consuler Rights
between the United States and Iren of 1955 is an edditionnl sourcé for
Jurigdiction of the Court in the current case. o

If one compares the text of Article I of the twc Optional Protocols
to the Vienna Conventicns with the text of Article XXI (2) of the
Treaty of 1955, one finds without difficulty that the latter text (unlike
the Cptional Protcecls) dees not provide for unconditicnel jurisdiction
of the Court at the request of only one party to the dispute.

In its Memorial {page 41) the Applicent concedes: "It is, of
course, true that the text cf Article XXI {2) does not provide in express
terrms that either party to a dispute may bring the case to the Court by
unilateral application,"

Following pessages ¢f the Memorial contain references to the
understanding allegedly resched between the United States of America and
other countries on scme bilaterel trcaties of the same type. According
t5 the Agent of the United States of America, a number nf countries
understand that a formuls analogous tc Article XXI (2) of the Tresty
gives to any party the right toc submit a dispute to the Court by
unilateral epplication,

But as is correctly said on page 42 of the same Memorial: “Iran
is not, of course, bound by eny understanding between the United States
and third countries."” Thus the Applicant itself recognized that,
legally speeking, the Treaty of Amity, Economic Relations, and Consular
Rights of 1955 could not be used as a source of the Court's jurisdiction.

In the light of the actions taken by the Goverhment of the United
States of America in November 1979 and further during the period from
December 1979 to April 1380 - military invasion of the territory of
Iran, & series of economic sanctions and other coercive measures vhich
sre, to say the least, incompatibtle with such notions es arity -, it is
clear that the United States of Amerieca, according to commonly
recognized principles cof internaticnal law, has now deprived itself of
any right to refer to the Treaty of 1955 in its relations with the
Islemic Republic of Iren.

In an endeavour tc show that provisions of the Treaty of 1955 may
be considered as = source of jurisdiction in this case, the Court, in
some of its reesoning, goes so far as tc consider the actions of the
United States of America as some kind of normal counter-measures, and
overlooks the faet that they are incompatible not only with the Treaty
of 1955 but with the provisions of general internetional law, ineluding
the Charter of the United Nations,

4, On the other hend, the formule used by the Court in peragraph 1
of the operative part of the Judgment, reed in combination with
peragraph 55 of the ressoning and operative paregraphs 5 and 6, implies
thet the Court only in the present Judgment hes decided not to enter
into the gquestion whether, in the particular circumstances of the cage,

Article...
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Article 13 of the Convention of 1973 on the Prevention and Punishment
of Crimes against Internaticnally Protected Perscns including Diplomatic
Agents "provides a besis for the exercise of the Court's jurisdiction
with respent" to the claims of the United States of America.

Taklng into meeount the fact that in operative paragraph 6 the Court
prov1des for a possible continuation of the case on a question of
reparatlon this implieg that the Court does not exclude the poasibility
that the claim of the United States of America to found jurisdiction on
the 1973 Convention might in future be re-examined. Therefore I am
obliged to observe that the Convention of 1973 does not provide for the
unconditional right of one party to s dispute to present an application
to the Court. This right arises, accordinp to Artiecle 13 of the
Conventlon only if the other party in the course of six months has not
accepteﬂ a request to crgenize an arbitration. The Memoriasl of the
United States, ns well as additional explanations given by Counsel for
the United States at the public meeting of the Court on 20 Merch 1980,
provide evidence that the United States Government never suggested to the
Government of the Islamic Republiec of Iran the orgsnization of any
arbitration as provided for by the Convention of 1973.

It is also necessary to take note that the 1973 Convention is not
a substitute for either of the Vienna Conventiocns of 1961 and 1963; it
was drawn up for the purpose of ensuring co-operation among States in
their efforts to fight international terrorism.

The formule employed bty the Court in operative paragraph 1, when
reed in combination with paragraph 91, serves also to level at Iren the
unfounded sllegation that it has vinlated the Charter of the United Nations
and the Universal Declaration of Human Rights.

5. Paregraphs 2, 5 end 6 of the operative part ¢of the Judgment relate
to the question of the responsibility of the Islamic Republic of Iran
towards the United States of America and the obligation of Iran to make
repargtion to the United States.

It is well known that, in acpordance with the preovisions of general
international law, scme viclations of freely accepted international
obligations may e followed by a duty to make compensation for the
resultant damage.

But taking into account the extraordinary circumstances which
occurred during the period of judicial deliberaticn on the case, when
the Applicant itself committed meny actions which caused enormous damage
to the Islamic Republic of Iran, the Applicant has forfeited the legal
right as well as the moral right to expect the Court to uphold any claim
for reparation.

The pituation in which the Court has carried on its judicial
deliberstions in the current case hag no precedent in the whole history
of the adminigtration of international justice either before this Court,
or before any international judicisl institution.

While...
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While declaring its intention to settle the dispute between the
United States of America and the Islamic Republic of Iran exclusively
by pesceful meens, end presenting its Appliecaticn to the Court, the
Applicent in fect simultaneously acted contrary to its own declaration,
and committed o scries of grave vinlaticns of the provisicns of general
international law and the Chartcr of the United Nations, DPending the
Judgment of the Court these viclations included unilateral economic
sanctions ond rony cther coercilve measures against Iran, snd culminated
in & military sttack on the territory of the Islamic Republic of Iran.

One element of thesc violaticns was the decision to Freesze Iranien
assets in the United States, which, according to press and broadcast
reports, ameuwit to some 12 billicn dollars. On 7 April 1980 new measures
were taken by the President of the United States with the future disposal
of the frozen assets by the Americen authorities in view., In the letter
from the Dewuty Arent ~f the United Sfates of 15 April 1980, these actions
of the President were explaine’ particularly by the necessity to make an
inventory and by the idea that the calculation might "well be useful
in further proceedings before the Court as to the amount of reparations
owed by Iran", But in this letter the Deputy Arent failed
to comment on the crucial point of the statement of the President of the
United States on 7 April 1980, which undoubtedly shows that the real
purpose of his order relating tc Iranien frozen azssets is to use them in
accordance with decisions which would be taken in a domestiic framework
by the United States itself.

In the statement of the President of the United States of
7 April 1980 we read:

"3, The Secretary of the Treasury will moke a formal inventory
cf the mssets of the Iranien Govermment which were frozen by my
orevious order and also meke a census or inventory of the outstanding
claims of American citizene and ccrporations agmainst the Government
of Iran. This eceounting of cleims will aid in designing a program
ageinst Iran for the hosteges, the hostage families and other
US eclaimants. We ore now nrepering lepislation which will be
introduced in the Cengress to faecilitate procegsing and paying
of these cleims." (Dmphesis edded.)

In the context of the statement, this implies that the United States
is acting as & “judge" in its own ceuse. Tt sbnuld be noted that,
acoording to e communication publisked in the Internaticnal Hersld Tribune
on 19-20 April 1980, the absve-mentioned request to the United States
Congress included & provisicn to “reimburse the United States fer
military costs beecsuse of the hostage crisis" (emphasis added).

6. Furthermore, despite the fact that the Security Council did not
adopt the suggestion of the United States to order senctions against
the Islamic Republic of Iran, the Government of the United States
decided not only to undertake unilaterally all these sancticns but also
to teke some additional coercive measures.

In these completely unususl circumstances, it is not possitle to

include in the Judgment any provisions establishing the responsibility
of the Islamic Republic of Iran towards the United Stetes of Awerica and a

duty...
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duty tc meke reparaticn, as is done in paragraphs 2, 5 and 6 of the
operative part of the Judgment. The Court hes disregarded the unlewfulness
of the above-mentioned sctions of the United States of America and hes
consequently said nothing about the Applicant's resyonsibility for those
actions to the Islamic Republic of Iran.

Operative paragraph 6 of the Judgment, which provides that the
"form and apount of such reparation, Teiling sgreerment between the
Parties, shall be settled by the Court" arnd "reserves for this purpose the
subsequent procedure in the case”, does not affect ry objection., Even if
these provisions are detached from operative paragraph 5, and read only
with operative parzgraph 2, it is still apparent that the Court has
recognized an imperative duty on the part of Iran to meke rerardtion to
the United States.

It has been nmentioned that the absence of Iran from the judicinl
proceedings ellegedly created an obstacle to considering its possible
counter-claims egainst the United States of Armurica, But the wholly
unilateral sctions committed by the United States of America sgsinst Iren
simultaneously with the judicisl proceedings were clearly proved by
documents presented at the request of the Court by the Applicant itself,
and there was no legal cbstacle to the Court's taking this evidence into
account proprio motwu under Article 53 of the Statute, at least when
considering the question of responsibility.

T. Some perts of the resscning of the Judgment described the
circunstances of the case in what I find to be an incorrect cr one-sided
WEY .

It is not my intention to refer to all these paragraphs in the
reasoning which I could not accept. Accordingly I confine myself to the
inclusion in this opinion of the points which, it seems to me, are the
most important.

8. I was unable to accept paragrephs 32, 93 a2nd 6L, The language
used by the Court in theose paragraphs does not give a full and correct
description of the ections of the United Stetes which took place on
the territory of the Islamic Republic of Iran on 24-25 April 1980. Some
of the wording used by the Court for its description of the events
follows uncritically the terminology used in the statement made by the
President of the United States on 25 April 1980, in which various
attempts were made to justify, from the point of view of international
law, the so-called rescue cperation. But even when the President's
statement is quoted, scme parts therecf, which are important for a
correct assessment of those events, are omitted.

What bappened in reality? During the night of 2425 April 198C
armed units of the militery forces of the United States committed an
invesicn of the territory of the Islamic Renublic of Iran, In accordance
with the statement of the President of the United States of 25 April 1980,
the planning of this invasion "begen shortly after our Embassy was seized ...
this complex cperation had to be the product of intensive training and
repeated rehearsel” {emvhasis added). This means, first, that elmost

simultaneously...



simultaneously with its filing of the Application with a view to settling
the dispute by peaceful means, the United States started preparing for
settlement of the dispute by the use of armed force, and, secondly, that
it proceeded to cerry out its plan while the Judgment of the Court was
still pending.

Tt is & waell-known frct that in the course of the period preceding
the military invasion, the United States concentrated navel forces near
the shore of Iran, including an aircraft-carrier, the Nimitz. And in
the stotement of the United States_Becretary of Defense on 25 April 1980

ve resd: "The second helicopter /which participated in the invasion,
hed difficulties, reversed course, and landed aboard the cerrier Nimitz
in the Arebian Sea." (Emphasis added.)

The Court requested the United States Agent to present dccuments
related to the events of 24-25 April, and they were officially transmitted
to it. Among them is the text of a report made by the United States to
the Security Council on 25 April "pursuant toc Article 51 of the Charter
of the United Nations". In that report the United States maintained that
the "mission" had been carried out "in exercise of its inherent right of
self-defensz".

The question of a military invasion committed by one Member of the
United Nations against mnoiher should of course be considered on every
cceesion by the Security Council of the United Nations, in accordance
with its exclusive competence gg provided by the Charter of the
United Nations.

But, as has bean cbserved, the invasion of the territory of Iran was
committed by the United States in a period of judielal deliberation, and
was directed (at least acenrding to the explanation given by the
United States) not towards the settlement cf the dispute in = peaceful
way, for example, by nepotistions o similar means (which could take
place in parallel with judicisl proceedings), out by force.

In my view, the Court should not, in this completely unusual
situation, have limited itself tc stating thet “an operation underteken in
those eircumstances, from whatever motive, is of 2 kind calculeted to
undermine respect for the judicial process in international relations” and
to "recalliing]-that in paracranh 4T 1.B. f itg Order of 15 December 1979
the Ccurt had indicated that no acticn was ¢ te taken by either
party which might aggravate the tension botween the two countries”
(paragrapn 93). At the same time the Court said that "the question of
the lepality of the operation of 2b April 1980, under the Charter of the
United Nations and under general international law', is not "before the
Court” and that "It follows that the findings reached by the Court in
this Judgment sre not affected by that operation” {(paragraph 94).

I consider that, without any prejudice to the ebove-mentioned
exclusive competence of the Security Couneil, the Court, from e purely
legal point of view, could have drawn attention to the undeniable legal
fact that Article 51 of the Charter, establishing the right of self-
defence, may be invoked only "if an ermed attack occurs against a Member
of the United Nations™. It should have sdded that in the documentation

officially...
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officially presented by the United States o the Court in response to
its request relating to the events of 24-25 April 1980 there is no
evidence that any armed attack hed occurred ageinst the United States.

Furthermere, some indicatiorn should heve been included in the
Judgment that the Court considers that settlement of the dispute between
the United States and the Isleric Republic of Iran shoulé be reached
exclusively by peaceful means.

9. Among the paragraphs of the reasoning which I described in
point 7 above as incorrect or cne-sided is paragraph 88, which deals with
the authorization extended to the former Shah to come to New York. This
authorizaticn was extended to him cven though the United States
Government was well aware that bhe was considered by the Government and
pecple of the Islamic Republic of Iran &8 a person whom the United States
hed restored to the throne after overthrowing the legitimate government
ol Dr. Mossadegh, and as o man who had committed the gravest crines,
having heen responsible for the torture and execution of thousands of
Iranians. His admission tc the United States, and the subsequent refusal
to extradite him, were thus real provocaticons and not, as the Judgment
suggests, merely ardinary acts which just happened to give rise to a
"feeling of offence",

(3igned) P, MOROZOV
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DISSENTING OPINION OF JUDGE TARAZI

/ Translation 7

Having perused the Application instituting proceedings which the
Government of the United Stetes cf America filed on 29 November 1979,
read the Memcrial filed by it on 15 January 1980 and listened to the
orul arguments during the hearing of 18, 19 and 20 March 1660, the Court
hed before it a series of facts, historical developments und legal
arguments which were to lead to its delivering o Judgment of, in my view,
cardinal importence. I concurred in the findings of the Judgmnent concerning
the necessity of compliance by the Government of the Islamic Republic of
Iran with the obligations incumbent upon it under the Vienna Conventions
of 1961 and 1963 on, respectively, Diploustic and Consular Relations. I
nevertheless found some difficulty, arising on the one hand from the
gituation which has developed in Iran since the overthrow of the régine
of which the former Shah was the gymbol, and on the other hand from the
conduct of the applicant Ctate both tefore and after the events of
4 November 1979, in deciding end decimring only that the Governmment of
the Islamic Republic of Iran was resnunsible vis-f-vis that of the
United States of America while neglocting to point out at the same time
that the latter had also incurred responsibility, to an extent remeining
to be determined, vis-8-vis the fovernment of Iran,

My intention here is tec indicate, with as brief explanations as
possible, the rcasons for my attitude and position. To that end I will
have to cunsider the following points:

1. The »rincirle of th ipviclebility ~F Fi-lonntic anl erpsular
missions and of the ilmmunit)y enjoyed Ly their members,

2. The fretors vhiclh cnter into the nssessment in prinei~le »f the
responsibility inecurred by the Govermuent of the Islamic Repudlic of Iran;

3. The sctirns undertsken by the Unite” Stetes Grvernment heth Tefore

end after the seisin of the Court which were capable of affecting the course
of the proceedings.

1. The inviclability of diplomatic and consular missions and the

impunity enjoyed by their members

I entirely concurred in the reegoning of the Judsment on this peint,
I was pleased to note that the Judgment took particular account of the
traditions of Tslam, which contributed along with others to the elaboration
of the rules of contemporary publiic international lsw on diplomatic and
consular irviolability and immunity.

In o course of lectures which he gave in 1837 at the Hague Academy
of Internstional Law on the sublect of "Islam and Jus gentium",
Professor Ahmed Rechild of the Istanbul law faculty gave the follewing
aceount of the inviolabllity of the envey in Muslim law:

"Ihie s
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"In Arebiz, the person of the ambassador had alwsys been
regarded as sacred. Muhammad consecrated this inviolability.
Never were smbassadors to Muhsmnad or to his successors molested.
One day, the envoy of a foreign nation, at an audlence granted to
him by the Prophet, was sc Lold as to use unsulting langusse.
Mubanmed said to him;  'If you were not an envoy I would have youa
put tc death.' The author of the 'Siyer' which relatee this
incident draws from it the conclusilon that there is an obligation
t0 respect the person of ambessaders.”

Ahmed Recnid adds further on:

"Phe Prophet always treated the anvoys of foreign nations with
congideration and great affability. He used to shower gifts upon
then and recommended his companions to follow his example, seying:
‘Do the same as I'1,"

In a work entitled Intermatiomal Law, published by the Institute of
Steate and Lew of the Acedemy of Sciences of the USSR, the following is to
be read on the conduct in the Middle Ages of the Arabs, the bearers of
the Islamic faith:

"The Arsb States, which played an important part in international
relations in the Middle Ages (from the Tth century) had vell-developed
conceptions regarding the Law of Natilons, closely linked with religious
precepts.

The Arads recognised the inviolability of Ambassadors and the need
for the fulfilment of treaty cbligations. They rescrted to arbitration
to settle international disputes and considered the observance of
definite rules of law necessary in time of war ('the bloed of woisen,
children and ©ld men shell not besmireh your victory').”

2., TFeectors which enter intc the assessment in principle of the resgponsibility
incurred by the Iranian Government

The deducticns made by the Court from the fact that the Government of
the Islamic Republic of Iran had violated its binding international obligations
to the United States of America with regard to diplomatic inviclability and
immunity heve led it tc declare the former responsible by reason cof acts of
both omiesion and commission.

I find this approach insdequete. It is not right to proclaim the
responsibility of the Iranian Government unless its examination is first preceded
by an appropriate study of the historicel facts antedsting the seizure by Islamic
students of the United States Embessy in Tehran on U November 1979, In thet
respect, it is e matter for deep regret that the Iranien Government refused to
appear before the (ourt. Hevertheless, it energes from the two identical

communications. ..

1Ahmed Rechid, "L'Islam et le droit des gens", 60 Regueil des Cours ADI,
1937-IX, pp. 421 f.




comrunications addressed to the Court by the Iranian Minister for Foreign
Affeirs on 9 November 1979 and 16 Marceh 1950 that the Government of the
Islemic Repubtliec of lran considers that the present procesdings are only
& marginal sspect of 2 wider dispute dividing Iran and the United States
since the Shah was in 1953 restored to the throne thanks to the intrigues
of the CIA end the United States Covermmint continued to meddle in Tren's
internal affairs. :

In spite, and peruaps because, cf the absence of the Government of
Iran from the proceedings, it behoved the Court to clucidate this particular
point bvefure proncuncing on the respoensibility of the Irsnian Stute,  That
responsilbility cught to have been qualified as relative and not ebsclute,

I recopnize that the Court made 3 laudable effort in that directicn.
This, however, remsined insufficient. It has Leen argued thet more would
mean exanining deeds of a political nature which lay outside the framework
of the Courtts powers.  Bub is it possible to ignore historical developments
which have direct repercussions cn legal conflicts?  The FPermanent Court of
Internaticnal Justice well clarified this point when in its Judgment cf
T June 1932 {Free Zon=g of Upper Scvoy and the District of Gex), it stated:

"The era of the Hapclesnie Wars preceding the Hundred Days
was brought te an end by the treaties concluded at Paris on May 30th,
181k, between France, cn the one hand, and Austria, Great Britain,
Prussia aad Russis respectively, on the other." (P.0.I1.J., Series A/E,
Ho. 46, p. 11%.)

One could therefore have devoved sgeme attention to the events of 1953
with o view to gauging to what extent the assertion of the Irenian Minister
for Foreign Affairs was plausibdle. Cn this essentisl question, I have
been able to glean some impression from a scurce that does not lock with
any favourable eye upon the Islemic Revolubtion of Iran., In his work
entitled The Fall of tne Shah, Mr. Fereydcun loveyde, the Lrother of the
ex-sovereign's forner Prime Minister, Mr. Abbas Amir Heveyd:z, who was
condenned to death and executed after the ex-sovereipn left Iran, soys:

"Some Iranian observers were scepticrl, consgidering that foreipnm
interests were pulling the strings: {op-ranking nen-Yritish companics
¢n the world market were pushing for a resk of the contract with the
AIOC /Anglo-Ireninn Oil Company7. Be thzt as 1t may, when the
nationalist uproar grew,the Irapian ruling class and various foreign
powers got the wind up and turned te the Shoh sgain. It was then
thet the CIA [losted the ides of 2 coup J'8tat, and in 1953
Kermit Roosevelt visited YFohran to exaunine the possibilities and
find a likcly candidate. He fournd his men in General Zahedi, and
the plotters staged the departurc 5T the Shah efter having kim sign a
decree naming Zahedi prime ninister. He used TIA money te buy the
services of Shatan-bi-mokb {literally 8haban the Scetterbrain), the
master of a faeous '"Zurkbend’ {= traditicnsl gymnastics club), in
order tc¢ recruit a comminde squad of 'eilvilians' te act in concert
with the army. The cpecraoticn bejon in fugust 1953 did not teke
mere than a day, and then the Shah made = triunphsl return. hnd
the very people whe had followed Mossodeq right up to the eleventh
hour scurried to the sirport apd prostrated themselves before the
sovereizn to'kiss his bootis!

In...
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In spite of the facts, which have been disclosed by the
fmericans themselves, the Shah was pleased tc consider the 1953
coup &8 a 'populor revolution' which gave him the mandate of the
people. And apparerntly he ended up by Lelieving his cwm
propagende., Alrezdy the sovereign was showing o tendency to
bend the truth; it was to intensify to the point of cutting him
right off from the realities of the country<.”

Thus, in the eyes of the present Iranicn leaders, the power of the
Shah hed lacked all legitimacy or lepslity ever since the overthrow of
Dr. Mcssadegh in 1953, This point shculd have Leen exanined carefully,
becnuse these ssme leaders say that they are firmly convinced that the
Bhah would not have been able to maintein hirself upon the throne without
the bocking given him by the Government of the United States of fmerica.

This cpinicn concords with the reflections of Dr. Henry Kissinger,
the former Secretary of State of the United States of fmeriea. In his
work entitled The White House Years, Dr, Kissinger states that:

"Under the Shah's leadership, the land bridge Letween hAsie
and Burope, so often the hinge of world history, was pro-American
and pro~West bteyond eny chollenge. Alone among the countries of
the region - Israel aside - Irun wmade friendship with the United
States the siarting point of its foreign policy. That it was
based on a cold-eyed mssessment that a threst to Iran would most
likely come frow the Soviet Union, in combinetion with radicel
Arab estates, is only cuother way of saying that the Shah's view
of the realities of world politics paralieled cur own. Iron's
influence was alwoys on cur side; its resources reinforced ours
even in scme distant enterprises - in elding South Vietnam =t the
time of the 1973 Paris Agreement, holping Western Burope in its
econcmic crisis in the 1970s, supporting noderates in Afriea
egainst Soviet-Cuban encrcachnent ... In the 1973 Middle East
war, for example, Iran was the only country Lordering the Soviet
Unicn not te permit the Soviets use of its air spacé - in contrast
to several NATO allies. The Shah ... refueled our fleets withcout
questicn, He never used his contrel of oil to bring political
pressurc; he never jeiped any wil ambargo againet the West or
Ierael. Iran under the Shan, in short, wes one ¢f America's
best, most important, and wmoet leyal Triends in the world. The
least we owe him is not retrospectively to vilify the actions
that eight Americen Presidents - including the present incumvent -
gratefully welcomed-,"

Tt.,.

2Fereydoun Hoveyde {trans. Roper Liddell), The Fall of the Shah,
London 1979, pr. 52 f.

3H. Kissinzer, The White lHouse Years, London 1972 page 1262,




It 1s in these vords that Dr. Klssinger himself descrikes {he links
which existed hetween the presence of the Shah at the head of the Iranian
St_te and the exigencies of Amerlean worldwida and Middle- Esst stratepy
These links do not in wnv way Jjustify the occupation of the Embassy,

But they should be placed in the halance vhen the responsibility.
incurred by the Iraninn Government falls to be welghed,

Furtnermare, the ex~-Spab, when ic Jexizo, was authorized to enler
United States territory. The United States authorities were perfectly
aware thel this authorization might have untoward consaguences.  They
nevertheless granted it, thus coamitting a serious fault which-the Court
could have taken into consideration. In whot has Lecome a classic work,
entitled Troit? thforigue et pratigque de la responsabilitd eivile
délictuelle et contractuelle, the trethers Henri, Lé€on and Jean Mazeaud
write:

"If the scle cause of the injury is an act of the complainant,
the defendant should zlways be obsolved, for 1t was not his fault
if harm was done. He is thus entitled to rely or the complninant's
act, whatever it be, Here it should be pointed cut that the question
whether the complainant's act conteined an element of fault does not
even arise. The defendant is absolved becouse il was not his act
which wag held o e the cause of the injury. In reality, he relies
on the complainant's act solely in order to establish the abseﬁce
of any causal connecticn between his cwn act and the herm done ."

Similarly, before reaching the point of decluring the Iranian State
responsible, one should take inte consideration the circumsiaonces in which
the facts complained of occurred. In doing sc, one must Lear in mind the
essential point that Iran is at present iraversing a period of revoluticn.
It is rno longer valid to assess the cbligations of the Iranian State in
accordance with the criteria which were current before the deperture of the
Shah. This ccrresponds to the essence of the theory recognized in French
administrative lew with regard to the influence of war on the obligations
of the State and public bodies. In its Judagment of 30 March 1916
{Compagnie du gaz de Bordeaux) the French Conseil d4'Etat confirmed the
trinciple of the collspse cof the economy of contracts on account of war?,
Thie principle was endcrsed Ly ghe great Freach jurist Meurice Hauriou,
in his thecry of the unforescen®.

With this essential factor added to those alreedy mentioned, the
responsitility of the Government of the Islamic Republic of Iran ought to
have bLeen envisaged ir the context of the revolution which took place in
thet country and brought about, as it were, o break with a peet condemned
as oppressive, Thus it would in my view be unjust to lay all the facts
complained of at the decr of the Iranian Goverrment without subjecting
the circumstances in which those scts tock place to the least preliminary
exanination.

b

eivile délictuelle ot comtracbuglle, Teme II, 6th ed., Paris 1970, p. 552.

5Conseil a'Btat, 30 Mereh 1916, Recueil Birey. 1915, Fort IIT, pp. 17 £f.

6Maurice Bsuricu, note to Judgment in question (ibld.)
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3. The actiong undertaxgen Luofore end after the seigin of the Court which
were capable of affecting the course of the »roeccedings

The CGovermment of the United States of America referred its dispute
with Iran to the Court on 29 November 1979, It is certain that the
Court's Jjurisdiction is not zutomatic. The Court possesseg only such
Jjurisdicticn as is conferred upon it. Two essential consequences flow
from this:

(a) any State is free to igncre the pessibility of the judicial sciution
of a dispute, either oy omitting to refer it tc the Internaticnal
Court of Justice, or by refusing to submit to the Court's jurisdiction,
to the extent that the circumstances <f the case cnable it so to
refuse;

L) however, once a8 State presents itself before the Court as an applicant
and requests it to direct the rospondent State to submit to the law,
the option it posgsessed bvefore the ingtitution of proceedings
disappears. The whole dossier of the dispute at issue is teken in
hand Ly the Court. The applicant State mist refrain from taking any
decisions on the planes of either donestic or internaticnal law which
could have the effect of inpiding the proper administration of justice.

Yet, even Lelore turning to the Court, the Covernment of the United
States of Americe had already decided to freeze the Iranian asscts in
United States dollars lodged in United States lanks or their branches
abroad.

Subsequently, Jjust when the Court was embarking upon its deliberation
pricr to the Judpgment it wes Lo adeopt, the President of the United States cof
America, on 7 April 1580, arnounced £ series of measures he had decided to
take which were clogely connected with the casc beflore the Court.  Having
regord to the normal exercise of the Court's powers, the nost important of
these measures wos unquestionsbly the third, vherely he crdered the
Seeretary of the Treasury to:

"malke & formal inventory of the assets of the Iranian Government
which were frozen by ny previcus order snd slsc meke a ccnsus or
inventory of the outstanding claius of American citizens and
corperations against the Government of Iren. This accounting

of claims will aid in designing a progrem against Iran for the
hestages, the hostage families and other United States claimants,™

The President added: "We are now prevaring legislation which will
be introduced in the Congress to facilitate processing end paying of
these claims."

This, in my view, consuituted an encronchment on the funetiors of
the Court, for until the Court has ruled upon the prineciple of reparation
the spplicant State is not entitled to congider that ‘ts submissions, or
part of them, have already been accepted and recognized as well founded.
What ig more, the declsion of the inited States President to propose the
andoption Ly Congress of legislation granting vietims the possipvillity of
receiving compensntion out of the Jranlan sssets frozen in the United
States, when the netion before the Court has not yet been exhausted,
raises the problem of a conflict between the rules of municipal law and
those of international law., Were the legislation contemplated to e
passed, the conflict would be settled 1o the detriment of the latter.

However, .
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However, it was the military cperation of 24 April 1960 whichn wes
the gravest encroschment upon the Court's exercise of its power to
declare the law in respect of the dispute lmid tefore it.  This
operation was called o>{f by the President of the United States for
technical reascns, It is not my intention te characterize that
operatics r te make any legal velue-judgment in its respect, but only
to allude tc it in comnection with the case hefore the Court. I nust
say that it was not conducive t¢ facilitating the judicial settlement
of the dispute,

In his report to the Security Council of 25 April 1980,
Mr. Donald McHenry, the Permanent Reypresentative of the United States
of fmerica, stated that the wilitery operation of 2L April 1980 hed been
undertaken pursuant to Ariticle 51 of the Charter of the United Netions.
Yet Article 51 provides for the eventuality of that kind of cperation
cnly "if an armed¢ attack cecurs against a Membter of the United Nations".
One can only wcnder, therefore, whether an armed attack attributable to
the Iranian Governuent has been committed againet the territory of the
United States, apart from its Enbassy and Censulstes in Iran,

To sum up wmy position, T would like to mention the following points:

{a) I consider thetv the Ccurt has jurisdicticn tc decide the present
case only under the provisions of the Vienna Conventicons of 1961 and
1963 cn, respectively, Diplcmatic and Consular Relations.  Any direct
or indirect reference to the 1955 Treaty tetween the United States and
Iran or to the 1973 Cunventicn is, from my point of vicw, unecceptable.

{b) I consider that the Irsnian Government has violated its cbligations
under the twe Vienna Conventiong mentioned etove. I concur in those
parts of the operative paragraph which denl with this question,

(¢) On the other hand, I could not support the idea that the Iranian
Government should be declared responsibile unless the Court also found:

(i) that the responsilility in question is relative and not atsclute,
that it must straightway ve qualified in accordance with the
eriteria whicn 1 have put forward and others which may be enviseged;

(ii) that the Govermaent of the United Stetes of America, by reason of

its conduct both before and after the institution of proceedings,
hes equally incurred responsibility.

{Sigred) 5. TARAZI




