UNITED
NATIONS

( \ General Assembly
“ .

Distr.
GENERAL

A/42/328
15 June 1187

ORIGINAL: ENGLISH

Forty-second session
Item 120 (c) of the preliminary listw

ADMINISTRATIVE AND BUDGETARY CO=-ORDINATION OF THE UNITED NATIONS WITH
THE SPECIALIZED AGENCIES AND THE INTERNATIONAL ATOMIC ENERGY AGENCY

Feasibility of establishing a single administrative tribunal

Report of the Secretary-General

, CONTENTS
Paragraphs Page
Abbreviations oueeurorrssnsosssssrroosasssassossrosostesstsrassassosssnosnossa 4
I. INTRODUCTION 4 evevressoorsvorooarssnsrsnersnsossveossesconsosnnas 1 -10 5

I1. COMMENTARY ON THE PROPOSED REFORMS RFELATING TO THE UN1TED
NATIONS ADMINISTRATIVE TRIBUNAL «iveevneoonnonnsoes

cesesesess 11 = 99 8

A. Composition of the tribunals ..sieeesesrsonssessenssssees 11 =16 8
1. Qualification of the members seeieevssesosconssnsoses 11 = 12 8

2. Sclection Of the members .vvvseseossssrseenssssssneee 13 = 14 9

3. Structure of the tribunals .i.o.oveerevsvsrsnsssesnsese 15 = 16 9

B, Extension of Jurisdiction ...isecsccevnescssssosesessnsres 17 = 32 10
1. Special categories of "oftficlals" ..eveeesnressersess 19 = 20 11

2. Consultants and other holders of special service

ag[’eements LRCEE B R R I O N 2 DL R I B Y I I R S S I R Y TN R B I I I I )

* A/42/50.,

87-15318 2359u (E) *

6%‘,

.

. 21 11

/Ool




A/42/328
English
Page 2

'
]
';
]

CONTENTS (continued)

, Paragraphs Page

3. Employees of staff representative organs and

stﬂff enterprises 9 0 4. 0 &6 0 0.0 0 8 0 3 P 80 96 5 AN E e Y Sty 22_23 12
4, Other contractual Aisputes .veeereessrsesssorevecarsana 24 12
5, Staff representative Organs ..cievsivirtreosecrsorensese 25 = 26 13

6. Advisory opinions .eieersnnsvcssesrvssssnssnaseraornsss 27 = 30 14

7. Claims by employing organizations against staff
members 0 0 0 5 0 5 0 0 0 O E 000 YIS E SR N 31-32 15

C. Formal prerequisites for proceedings .vivesesessenvvaness 33 = 37 16
1. Time-limits for submitting applications ,..ivevesesss 33 16

2. Applications manifestly devoid of any chance

Of SUCCESS suvsrsnstararrnsassesssssnsssssrsssessssss 34 - 37 16

D. ProCedures siseseosrsserosesarosssassanscasssnsassasssonass 38 = 47 17
l. Oral proceedings sisessssassvoseessssosssnsnsssssassse 38 - 39 17

2, INtervention siieeerseersossassrsesrivarsssssassnaraas L0 = 42 18

3. Participation by amici «.vevvinrisninrsnsnsionsnsnses 43 - 44 18

4, Class actions and test CasSeS ,civeesorosrerssasscssss 45 - 47 19

F. RemMediesS «ieeetreecrsaserossorsssssoscssssososssessssssssenes 48 - 67 20
1. Remand for correction of procedure (visivessvsesesses 48 = 49 20

2. Specific perfoOrmance ..i.sessecrsossossssasasssanssas 50 = 56 21

3. Limit on the amount of alternative compensation ..... 57 = 613 22

4, Award Of COSES .vesessssssosavssassrsssssvansassssoss 64 - 07 24

F. Post-judgement proceedings by the tribunals ,.....c00000e 68 = 72 25

1' ReViSion RN EEEREEE R IR B SR S RN R I R I I R R B BB B A B A 68"6"’ 25
2. Completion I R I B R R A A S B R N B S N I I N N B B A B A A AN R R 70 2‘3
3- In".et’pfetation T EEEEEEEE R I O B I B B Y IR IR B A B B g 71 - 72 26

[oes



A/42/528
English
Page 3

CONTENTS (continued)

Paragraphs Page

G. Review of Tribunal judgements ......ceves00v0sensssss0es 13 = 95 26
1. Method of review (..cocervitorisssssvssessscnonrssses 13 - B9 26
(a) Who may initiate the review process .....¢.vees 75 = 77 27
(b) What body is to carry out the review ,......... 78 = 80 28
(c) What body is to decide whether a review should
be carried OUt ..ieesvevroorrssosssssssossssess B8l - 83 29
(d) Grounds for & review ....eesssssssssssssssssees B84 - 85 30
(e) Possible approach@B .....cccevessesanesoscseesss B6 - 89 30

2. Review of United Nations Joint Staff Pension Fund

CABE@S sorueevevestsrssroescesssesssrsacsrsnscessesssssns 90 - 92 32

3. Procedures of the International Court of Justice ... 93 - 95 33

H, Co-operation between the tripunals ssesesesserssssrsnsss 96 = 99 34
1. General pPropoBALlB ....sseesessssesscsssnsssssscccsss 36 = 97 34

2! ABSQSBOIS LI I I O I B B B A A O I L AR I B I O B B I B B B I B I B I I T BN I I O ) 98-99 34

Notes LR I B R I B I B I I Y I B I I Y I T B I I N B Y I I R A R N R B TN B Y I BN B BN I IR I SN A NN B BRI R B TR INE Y B R RN N BT B 35
ANNEXES
I. Proposed legal Iinstruments ..ccoseose tccseososnonosesrssnnssnsssossnsscss 39

A. Statute of the United Nations Administrative Tribunals Proposed
revisions and comparison to the ILOAT B8tatute ... . eoesvsrrcorsscense 39

B. Rules of the United Nations Administrative Tribunal (Extract)s
Proposed revisions and partial comparison to ILOAT ruleB.....eouves 53

C. Elements of a draft General Assembly resolution ....sieesseesssonsns 56
II. Comments by the United Nations Administrative Tribunal on the note

by the Office of legal Affairs entitled "Harmonization and further

development of the statutes, rules and practices of ILOAT and UNAT:

draft proposals“ € 0 90 ¢ ¢ 8 ¢ 0 00 59 ¢ 0 0 0 8 0 6 08 08 G P P E OO TS B EE NSNS YN 63

III. Jurisdiction of the administrative tribunals of the United Nations and
the International Labour OrganiBation .i.eeeesevsosssssoseossosssonsoas 67

Jovs

-



A/42/328
English
Page 4

ACC
CCISUA

FAO
FICSA
IAFA
ICAO
ICY
IC8C
110
IIOAT
IMF
IMO
JAB
Joc
JIU
INAT
smece
UNAT
UNDP
UNHCR
UNTCEF
UNRWA

WRAT

ABBREVIATIONS

Administrative Committee on Co-ordination

Co-orcdinating Committee of Tndependent Staff Unjens and Associations
of the United Natiors Systenm

Food and Agriculture Oraanizatior of the Urited Nations
Federation of Internatioral Civil Servante Agecciationr

Trternatioral Atemic Eperqv Aaency

International Civil Aviatiorn Organizatior

International Court of Justice

International Civil Service Commission

Inrternational Tatour VUraganiratior/Office

International Lakour Organisation Admirigstrative Tribunal

International Mconetary Fund

Internatioral Maritime Orgarization

Joint Appeales Board

Joint Disciplinary Committee

Joint Irspection Unit

League

of Nations Administrative Tribtunal

Staff-Manegement Co-crdination Committee

United
Unjted
Office
United
United

Natione Administrative Tribural

Natiore Development Programme

of the Urited Naticne High Commissioner for Refugees

Nations Children's Fund

Natione Relief and Worke Aaency for Palestine Refugees in the

Near Farst
World Bank Aémiristrative Tribunal




A/42/328
English
Page 5

I. INTRODUCTION

| 1, The present report constitutes a substantially unchanged resubmission of

reports previously submitted to the General Assembly at its thirty-ninth and

fortieth sessions (A/C.5/39/7 and Corr.l and A/40/471, respectively), taking into

| account developments reported to the forty-first session (A/C.5/41/8) and those
that have occurred since then. Although thoese successive reports, to which the
General Assembly has not yet had an opportunity to give substantive conaideration
(see paras. 7 and 8 below), were suhmitted at its explicit request and in response
to its concern about possible divergencies in the jurisprudenze or practices of the
two common system administrative tribunals, they may also he considered relevant to
the more recent concern about the functioning of the system of recourse procedures
within the Organization. 1/ Finally, it might be noted that a declaration given by
a member of the International Court of Justice in connection with the Yakimetz case
explicitly recommended that the Assembly proceed to examine the Secretary-General's
report on the present subject, while the Court and certain Judges addressed other

matters (in particular the review procedure for Tribunal judgements) dealt with in
the present report. 2/

2. At its thirty-third session, in 1978, in the course of its consideration of
the item relating to the report of the International Civil Service

Commission (ICSC), tHe General Assembly requested the Secretary-General and his
colleagues on the Administrative Commit.tee on Co-ordination (ACC) to study the
feasibility of establishing a single administrative tribunal for the entire common
system and to report thereon to the Assembly at its thirty-fourth session (see
sect. I of Assembly resolution 33/117 of 19 December 1978),

3. At its thirty-fourth session, the General Assembly, after havinyg considered a
report prepared by ACC advising against taking immediate steps to merge the two
existing common system tribunals (that of the International Labour

Organisation (ILO) and that of the United Nations) but suggesting the purposeful
harmonization and further development of the statutes, rules and practices of these
tribunals (A/C.5/34/31, para. 13), requested the Secretary-Generasi and ACC to
pursue such measures with a view to strengthening the common syste¢ - with the aim of
establishing a single tribunal and further requested the Secretary-General to
report to the Assembly at its thirty-sixth session (see decision 34/438 of

17 December 1979).

4, At the thirty-sixth an@ thirty-seventh sessions, the Secretary-General
reported on certain relevant steps that had been taken by the uUnited Nations
Secretariat and by the International Labour Office consequent on the adoption of
the General Assembly's decision (A/C.5/36/23 and A/C.5/37/23)., At the thirty-sixth
session he explained that the consultations required before any definitive
proposals could be submitted to the Assembl, had not yet been completed and that
consideration of the review procedure for Administrative Tribunal judgements seemed
inappropriate since such a proceeding was pending befcre the Intarnational Court of
Justice. 3/ At the thirty-seventh session he presented a detailed outline of a
study that had been undertaken by the Secretariat of those elements of the
statutes, rules and practices of the ILO and United Nations administrative

Jove
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triburale for which progressive harmonization or further development should be
consjdered. As he was then not yet in a position to make a substantive set of
integrated proporals to the Asgembly, he suggested, and the latter agreed, that he
continue the consultations necessary for » progressive harmonization and further
development of the statutes, rules and practices of the twe triburals, with a view
to strengthening the common system and to reducirg, to the extent possible, the
asrociated adrministrative costs, and that he report to the Asrembly on the
completion of these corsultations with interim progrese reporte to intervening
rensions of the Aesemhly (gee Aggemhly resclution 37/129 of 17 Decemher 1982).

S. Durirg 1983, the Secretariat presented a revieed vereion of the study
describted at the thirty-seventh soegsion to a meeting of the lega) advisers of the
organizations of the United Natiore system. That meetinrg, which was held In

New York from 14 to 16 Septemher 1983, aleo received a discussion paper on the same
suhiject prepared by the International Labour Office. After dircussiope irspired by
there two papers, the legal advisere achieved a corsiderable measure of agreement
or 2 number of proposed reforme derigred to improve and/or to harmenize the
proceediras of the two common system aéminietrative tribunale. Upcn receiving the
Secretary-General's interim report on trese developments (A/C.5/38/26), the Genera)l
Assembly, at i{ts thirty-eighth gserglon, requested that the Secretary-General
accelerate the recessary consultations and report thereon to it at ite thirty-nintb
serrion (see decislion 38/409 of 25 November 1983).

6. On the bacis of the conclusions of the legal advisers, the Secretariat
prepared a set of proposals relating primarily to the instruments governing the
United Nations Adminjstrative Tribunal (UNAT) and its practices. Those proposals
were then distributed for comments tou the executive heads of ILO, of tie two
specialized agencies subject to the jurisdiction of UNAT and of the other common
syrtem oraanizations the staff of which are authorized to present appezls to UNAT
in respect of Pension Fund cases, as well as to the Tritunal itself, the Registrar
of the International Court of Justice, the Secretary to the United Nations Joint
Staff Pension Board, the Federation of International Civil Servants

Assocjations (FICSA) and the Co-ordinating Committee of Independent Staff Unione
and Agsociations of the United Nations Systen (CCISUA). After therse proposals had
been co-ordirated with those being prepared by IO in relation to the I10
Adminietrative Tribunal (TLOAT) ard account had been taken of commente received
from five of the agencies (the Food ard Agriculture Organization of tte United
Natione (FAO), the International Atemic Erergy Adency (TAEA), the International
Civil Aviation Oraanization (ICAO), the United Natiors Educational, Scientific and
Cultural) Orgarizatjon (UNESCO) ard the World Health Organization (WHO)), from the
Tribural iteelf, 4/ from the President and tre Registrar cf the Tnternatioral Court
of Justice, from the Secretary to the Pension Board, from FICSA and CCISUA, acs well
as from a workiro group estatlieshed by the Staff Managemert Co-ordination
Committee (SMCC) of the United Nations, & revised set of proposals was dirtributed
to the same reciplents, Comments on trere proporals were received from 110, thre
Interrational Telecommunication Union (ITU) and FICSA and they were considered by
the Pensimrn Board at ite thirty-third session.

7. The proposals thus developed were submitted to the General Assembly at its
thirty-ninth session (A/C.5/39/7 and Corr.l), which referred them to the Fifth
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Committee., After preliminary consideration by that Committee, consultations took
place between its Chairman and the Chairman of the Sixth Committee concerning how
that Committee might contribute to the consideration of the Secretary-General's
proposals. 5/ On the recommendation of the Fifth Committee (A/39/842, para. 12),
the General Assembly decided to defer consideration of the report of the
Secretary-General to its fortieth session and to consider at that session how w
proceed with the examination of the matter (decision 39/450 of 18 December 1984).

8. Luring the following year, the Secretariat held further consultations with
110, which had placed corresponding proposals before its Governing Body. 6/ as a
result of those consultations, further advances were made in harmonizing the
respective proposals relating to the statutes of the two Tribunals which were
incorporated into the report submitted to the General Assembly at its fortieth
gession (A/40/471). On the recommendation of the Fifth Ccmmittee, the Assembly
again decided to defer consideration of the Secretary-General's report to the
forty-first session (decision 40/465 of 18 December 1985), at which time the
Secretary-General submitted a brief update (A/C.5/41/8). On the recommendation of
the Fifth Committee, the Assembly decided to defer consideration of the entire item
on administrative and budgetary co-ordination until its forty-second session
(decision 41/447 of 5 December 1986).

9. Since the Secretary-General's 1985 report on this item, ILO has given further
consideration to matters relating to its Administrative Tribunal and especially to
the further development of its statutes and rules and their harmonization with
those of UNAT. 1In particular, on the basis of a proposal by the Director-General
addressed to the Programme, Financial and Administrative Committee of the ILO
Governing Body at its 231st session in November 1985, 7/ the Committee established
a small tripartite working party that met in February and November 1986 to
consider, with the assistance of the International Labour Office, the significance
and extent of the proposed amendments to the statutes of the two Tribunals. The
Working Party made several changes to the ILO proposals, although largely merely of
a drafting nature, 8/ Pending substantive coneideration by the General Assembly of
the proposals submitted to it, the Governing Body has taken no action on tihe report
of the Working Party or on the parallel proposals of the Director-General. At its
234th se..lon in November 1986, the Governing Body did. however, agree that the
preliminary position taken by the Working Party, in principle in favour of the
amendments as proposed in the ILO paper, should be brought to the notice of the
General Assembly. 9/ This is being Jcne by means of the present report.

10. The proposals discussed in the commentary below are set out in annexes I A to
C hereto, as follrws:

(2) Annex I A sets out, in its left column, the text of the statute of the
United Nations Administrative Tribunal as now in force (adopted in 1949 and amended
in 1953 and 1955), together with proposed changes therein, with proposed additions
underscored and proposed deletions bracketed; certain tentatively advanced
additions are indicated by both underscoring and bracketing of the text in
question; each change (except for editorial adjustments) is supplied with a
footnote that generally refers to the appropriate portion of the commentary in the
present paper, The right column contains the corresponding provisions of the ILOAT

/oo;
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statute, similarly indicating both the existing text and the modified text which,
subject to consultations and final editing, the Director-General of ILO intends to
submit “ur consideration to the IIO Governing Body and the International lLabour
Copference)

(b) Annex T B sets out the text of certain of the rules of UNAT, with
proposed changes therein indicated and explained in the same way as in respect of

the UNAT statute and similarly compared with correspending provisions of the ILOAT
rules)

fc) Annex T C sets out the draft text of a resclution by which the General

Assembly could adopt the proposed changes in the statute and accomplish certain
other reforms referred to in the commentary.

IT. COMMENTARY ON THE PROPOSFED REFORMS RETATING TO THE
UNTTED NATIONS ADMINISTRATIVE TRIBUNAL

A, Compogition f the tribtupals

1. ouvalificatior of the memhers

11. Although no specific qualifications are stated for either TIOAT judges or UNAT
members, except that all on each Tribunal must have different nationalities, in
practice UNAT memtere inciude persons of a wide variety of backgrounds, many havirg
had some years of service as representatives to the General Assembly (especially
its Fifth Committee), while ILOAT is staffed by professional judges from the
highest levels of national court systems. Most of the common system organizations,
aes well as certain staff representative organs, have expressed a distinct
preference for the 110 practice, which 11O is now proposing to codify in the ILOAT
statute and which is already reflected in the ~tatute of the recently established
World Bank Administrative Tribunal (WBAT). Cn the other hand, UNAT itself has
expressed {tg disagreement with proposals along that line (see annex 1I, para. 2},
and FICSA bas cautioned against composing the tribunals exclusively of national
judgere,

12. Taking into account these dijffering reactiorns, !* is suggested that the
General Assembly might wish to make appointments to UNAT so that most members will
have beoth judicial experience ard rome familiarity with international
administrative or latour law. 10/ It ies therefore proposed that a provision to
that effect re included in the UNAT ctatute itrelf (see, in anrex T A, the proposed
addition to the first ecentence of art. 3, para. 1., Alternatively, the Assembly
might prefer to merely include a correspording instruction in its resolutior (ree,
in annex T C, the bracketed pértion of draft para. 6). In addition, it is
cugaested that the impartial nature and judicial status of UNAT would be enhanced
if the Agsemhly were to transfer the task of relectirg the members of UNAT frem the
Fifth to the Sixth Committees, snd this propesal is also reflected in annex I C,
draft paragraph 6. Although not included in that draft, it would be also possihkle
to include in the resclution, as some oraanizations have suggested, some criteria
relating to the age of Tribunal judges.
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2., Selection of the members

13, UNAT members are appointed by the General Assemhly (UNAT gtatute, art. 3,
para. 2) and TIOAT judges by the II0 Conference (ILOAT statute, art, IIT,

para. 2). The actual practice is, however, quite different in respect of the twe
tribunale. UNAT memhers are nominated by Governments and there is an "election"
(conducted in the Fifth Committee and confirmed by the Agsemhly) which generally
reflects geographical considerations on which neither the Secretary-General, nor
the etaff, nor other organizations subject to UNAT can exert anv overt. influencs.
ILOAT judges, on the other hand, are actually nominated by cthe ILO
Director-General, after consultations with the 110 Staff Urior and with the other
organizations subject to ILOATy these nominations are submitted to the Governing
Body, which endorses them for submissjion to the ILO Conference, which approves ther
without discussion. Because they see that procedure as resulting in the selectior
of more objective judges, the staff prcfer it to the United Nations oney at staff
insistence, an ILO-like procedure was explicitly incorporated into the WBAT gstatute
(art. 1V, para. 2).

14, Since the establishment of UNAT, several inter-organizational orgars have been
established within the United Nations system whose statutes explicitly require
specified corsultatione fnr the appointment of the memhers of these bodies

(e.q., the ICSC statute, General Assembly resolution 3357 (XXIX), annex, art. 4
the JIU statute, Assemhly resolution 31/192, annex, art. 3). It is therefore
proposed, and is indicated in arnex I A, that a new paragraph 2A re added to
article 2 of the UNAT ptatute {following exieting para. 2) in which a similar
consultation procedure would ke set out. Since, ar UNAT bas pointed out ‘annex II,
para. 3), the Secretary-General is the ncominal respondent to mosrt cases before that
Tribunal, it ie proposed that the consultatione be conducted by the Pregident of
the Gereral Aegembly, ar re does in respect of JIU membere, The propcred languaae
would permit, and it ie so intended, that the President present more candidatee to
the Aggemrly than there are places to he filledy bowever, it is understocd that the
Agsembly would not appeoint any memher who i8 rot on the liet of candidates without
conducting the prescribed consultations,

3. Structure of the tribunals

15. UNAT is compored of seven co-equal members, slthough the Tribural itgelf
elects one of its members as President, one ag Firet Vice~-President and one as
Second Vice-President) its administrative decisions are taken by the plenary
Tribural (rules, art. 5, para. 1), but cases are heard by panels of three members
(plus any alternates designated by the President), of whom at least one must be an
officer (statute, art. 3, para. l; rules, arte. 3, para. 3, and 6, para. 1) in
practice the panels are constituted to make use of all members avajlable at a
session, although there is a tendency for the three officers to be assigned to the
more difficult and important cases., IIOAT had been composed of three judges and
three deputy judges, but at the reguest of the Tribunal, motivated by its growing
case-load and as proposed by the Director-General, the Governing Body, at itsg
233rd seseion in May 1986, recommended to the 11O Gereral Conference an amendment

-

of article III, paragraph 1 of the ILOAT statute, to increase the number of deputy

[eos
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judges from three v> four l1/; as that recommendation was accepted by the
Conference, 12/ ILUAT now has the same number of judges plus deputy judges as UNAT
and the World Bank Administrative Tribunal, namely seven. The Tribunal itsclf
elects a President and Vice-President from among its titular judges. Cases are
heard by panels of three judges, of whom at least one must be a titular judge; for
years, only the three titular judges sat, unless one happened to be unavailable,
but lately, depucies have participated more frequently,

16. The statute and rules of the two tribunals differ considerably concerning
their respective structures. However, as indicated, the actual practice does not
differ markedly, except for a somewhat wider dispersal of routine UNAT cases among
all members of that Tribunal. Short of actually unifying the two tribunals, there
does not seem to be dny reason for striving for greater uniformity in the structure
ot the two bodies, and to obtain such uniformity would recquire complicated changes
in ona or both statutes,

B. Extension of jurisdiction

17. Except for its jurisdiction in r:spect of appeals against decisinns of UNJSPB,
the jurisdiction of UNAT is restricted to "appea!s" by United Nations staff members
(or persons with derivative rights) againct ine Organization, 13/ alleging
non-observance of their contracts of employment; the same is true in respect of the
specialized agencies (IC*" .nd IMO) to which jurisdiction of UNAT has been extended
pursuant to article 14 of its statute, Thus UNAT is now unavailable for any
dispute brought by a person other than a staff member, 14,/ even if vmployed by the
United Nations, or for disputes not relating to contracts of employment, or to a
claim by the Organization against a staff member, or to disputes hetween stafft
members, or between an entity closely related tc the Organization (such as a staff
union or staff enterprise) and an emplovee of that entity, or to a dispute bhetween
the United Nations and a staff represencative organ (i.e., a staff association or
union), Generally speaking, ILOAT is similarly restricted, although its statute
does have a provision f(art. II, para. 4) granting it competence ove. any

contra ual Aisputes to which ILO is a party, as long as the contract so provides -
a special provision which ILO is proposing to amend in ourder to extend it so as to
inake it available solely for employment-related disputes, to other organizations to
which TLOAT jurisdiction is extended pursuant to the annex to its statute. Thus
there are a number of disputes, of an employment or a non-employment nature, which
eith2r cannot be, or as a matter of policy generally are not, submitted to any
domestic court because of the immunity (whether absolute or meirely functional) of
one or both parties, but which still cannot bhe referred to either of the existing
administrative tribunals. In this connection it should be noted that even though
section 29 of the Convention on the Privileges and Immunities of the United Nations
(General Assembly resolution 22.A (I)) and section 31 of the Convention on the
Privileges and Immunities of the Specialized Agencies (Assembly resolution

179 (1I1)), as well as some headquarters agreements, require the organization
concerned to make provision for cppropriate modes of settlement of private law
disputes to which it is a party, or to which an official who enjoys immunity is a
party, and the tribunals were set up in partial tulfilment of those treaty
obligations, neither the United Nations nor ILO is required to make its tribunal,
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or indeed any standing tribumnal, available for the resolution of all types of
disputes; however, in view of its cobligation to provide some appropriate modes of
settlement, it may find it convenient to utilize the triburnals for certain other
types of cases other than the restricted categories for wbhich they are now
competent.

18. Any extension of UNAT jurisdiction to different types of parties and cases
should take into account the special expertise of the Tribunal, the undesirability
of changing its character by burdening it with numerous cases of a nature different
from thtose submitted under its bacic jurisdiction, and the freguency, importance
and difficulty of resolving other types of disputes for which the Tribunal is not
now competent., Account should also be taken of the views of other related
interrational organizations that might wish to utiiize the Tribunal by submitting

to its jurisdiction. The following proposals are based on a weighing of such
considerations.

1. Special categories of "officials"

19, Over the years, the General Assembly has established a small but growing
number of categories of persons whom it appoints, on a full- or a part-time basis,
to perform functions for which they are remunerated, in several specialized organs
of the United Nations'or of the United Nations system. These include ICSC, the
Advisory Committee on Administrative apd Budgetary Questions and the Joint
Inspection Unit (JIU). Wwhile the number of such functionaries, who are clearly not
members of the staff within the meaning of Article 101, paragraph 1, of the
Charter, is relstively small, experience shows that a number of guestions
concerning their emoluments or other terms of services do arise and up to now have
bad to be resolved by unilateral decisions of the Secretary-General. It is
therefore proposed that article 2 of the statute of the Tribunal be amended by
adding a new csubparagraph (temporarily numbered 2A(a) in annex I A), under which
such persons would automatically bave access to UNAT on the same basis as staff
members, except that, pursuant to article 7, paragraph 1, they would rot be
required to submit their dispute first to the Secretariat's Joint Appeals

Beoard (JAB).

20. Under a proposed amendment to the last sentence of article 14, any other
orgarization that cubmits to UNAT could, but need not, provide that persons
employed by it on a corresponding basis (i.e., appcinted by a gevernirg organ)
could also have access to the Tribunal. Similar arrangements would be possible in
respect of the extensions proposed in paragraphs 21 to 23 below.

2. Consultants and other holders of special service agreements

21. The United Nations employs a great number of persons for longer or shorter
periods on special service agreements (SSAs) or on similar contractual instruments
that do not constitute letters of appointment. As they are not staff members, they
do not now have access to UNAT, and if disputes arise concerning the terms of their
employment, these must be settled on an ad hoc basis i.e., by negotiations and, if

Joe
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these do not succeed, generally by arbitration. Incidentally, ILO is not similarly
handicapped, for its SSAs and similar contracts provide for submission to ILOAT
under article II, paragraph 4, of its statute (see para. 17 above). To make UNAT
available to such United Nations consultants, it is proposed in annex I B that
article 2 be amended by adding another subparagraph (tentatively numbered 2A(b)).
As formulated, under that provision access would depend on the inclusion of an
appropriate provision in the contract of employment; however, it would be expected
that, in the absence of any other specifically agreed method of settling disputes,
the Secretary-General would provide in SSAs for submission to the Tribunal.

3. Employees of staff representative organs and staff enterprises

22. The employees of staff representative organs and of certain staff enterprises
not established under natiopnal law may not be able to sue their employers in
rational courts, for such employers may be considered to be mere emanations of the
international organizations with which the staff in question are associated;
however, if the employees in question are not employed directly by the
organizations tbemselves, they cannot at present submit their employment disputes
to ar adrinistrative tribunal. Whether or not the organizations' obligatien to
provide a forum for the settlement of those disputes that are shielded from
national courts by international immunities extends to this type of employee, it
nevertheless seems desirable to offer them access to the existing tribunals if that
can be asrranged, unless it is considered preferable tc treat such employment
relationships as fully subject to local law and not to assert any immunities.

23. It is therefore proposed in annex I A that a new subparagraph 2A(c) be added
to article 2 to allow the employees of any entity not established under national
law and covered by United Nations immunity (e.g., staff representative organs and
staff enterprises) to submit applications to UNAT against their emplcyer; a similar
proposal is being made in respect of ILOAT. Unlike under the other extensions
proposed in paragraphs 19 to 21 above, the United Nations would not be the
responding employer or even a party to such a proceeding. Consequently, the
Secretary-General would have to arrange, as he no doubt can do through appropriate

administrative measures, for the employing entity to defend itself against such an
application and to abide by any judgements.

4, Other contractual disputes

24, MBAside from employment contracts, the United Nations enters into many other
types of basically private law agreements, with consulting firms, suppliers,
providers of services, etc. As it generally does not wish to litigate any
resulting disputes in national courts, which would require a waiver of its immunity
if the Organization is the defendant, many such contracts provide for arbitration,
either by a standing arbitral body such as the Internaticnal Chamber of Commerce or
ty ar ad hoc hody. 1In some instances, the United Nations might find it convenient
to provide for settlement by UNAT, which would be analogous to the facility that
was erjoved by ILO under article TI, paragraph 4, of the unamended version of the
ILOAT statute (=ee para. 15 akove). On the other hand, the fact that TIO, which
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for years has enjoyed the possibility of relying on this ILOAT facility, ie now
congidering extending it to other organizaticne but only in respect to
employment-related disputes {(which for UNAT would be covered by the proposed new
paras, 2A(a)-(c) disciassed in paras. 19 to 23 above) suggests that an extension of
UNAT juriediction to other types of cases would, on balance, not be desirable., 1Ip
thie connection {t =hould he noted that the Tribunal itself has expressed ite
uneage about such a procporal (see anrex TI, para. 4).

5. Staff representative oraans

25, Certain staff representative crgane, and in particular FICSA, have ruggerted
that they themselvees ghould be admitted as partiee to proceedings (cther than as
respendenta puresuant to the propora) dimscussed in parar. 22-23 above) in ejtuatiore
such ar the following, in some of which such participationr has reen allowed in
regpect of certain ron-United Nationg-system internationa) administrative tribunale;

(a) In support of either party to a normal proceeding (i.e., one brought by
an offijcial against the executive head of his employing organization), assuming
that such party so requests or at least does not object)

(b) In csupport of an applicant official who is basing hig claim on righte
derived from an agreemgnt tetween a staff reprerentative organ and the executive
ltead;

(c) 1In effect to initiate or at least to support class actions on behalf of a
substantial pumber or an #ntire category of officials)

(d) 1Inr defence of their own rights as staff representative organs against
actions by an executive head.

26, After earnestly considering these variocus bases for poseibly admitting staff
representstive organe as parties to prcceedings hefore the administrative tribunals
of the common system, it was concluded that norne had sufficient merit. If the
purposre wae merely to gupport one or ancther of the partier (arqumente (a), (b)

ard (c)), then "intervention" as a party was unnecessary ard inappropriate for the
reasone ditcusred In paragraphs 40 to 42 below, while participation ar an "amicus",
ar difcuered ir paragraphe 43 and 44 below, rhould suffice. Mcreover, with reepect
to argument .b), it should be poirted cut that at prerent there ir neithrer any
provisior for ror any practice in the cormon system of concluding "collectjve
bargaining agreemenrts" and thue of deriving rigbte, therefrom. With respect to
argumert (c), reference is also made tc paragrapts 45 to 47 below on "clase actiore
and test carer", Finally, with respect to argument (d) (which is urged with
particular vigour by FICSA), while it is recognized that tritunals, and in
particular 1"OAT, bave already been faced with applications the object of which
was, in effect, to claim non-observance of the righte of a staff reprerentative
organ, the Tribunal seemed to have no difficulty in dealing with such applications
whes gubmitted in the name of officers or memhere of the staff association or union
and when alleging that their own rights of free and meaningful association had been

diminished. 15/ Consequently, no proposal is made herein for any change in the
statute, rules or practices of UNAT.

/loo
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f. Advirsory opinione

27. At presert, neither UNAT nor ITOAT has the competerce to render advisory
opinicns, 16/ The principal argument for granting them this facility is that
instances ariee, and are likely to arise more frequently, as adjustments are made
to the structure of the emolument and pension benefits of whole categories of
internatioral officiale, in which it might be useful to test the legality of
proposed legirlative or administrative measures before they are instituted, so as
to avoid the often long period of uncertainty while a disputed provision is first
promulgated, then applied to one or more or all staff members, some of whom then
inftitute a legal challenge, first in JAB or, with permiseion, immediately in a
Tribunal, which may then render a narrow decision (i.e., one applicable solely to
the immediate applicant) requiring the filing of further "test cases".

28. The negative arqumente centre first of all on the question as to who is to
have the right to request advisory opiniong: the executive head of the
organization only or also thre policy-making organ and perhaps staff representative
organs. Obviously, the wider this authority is spread, the more likely it is that
unsuitakrle or otherwise undesiratle auesticons will be asked that might interfere in
pending neqotiations and possibly draw the Tribunal inte contentious political or
labour dieputes. Furthermore. in responding to an abstract question, the Tribunal
may, even if not actually, but in the eyes of potential parties to later litigation
on the same issue, compromire its ideally impartial position.

29, Ip ap attempt to balarce there various consideraticons and concerns, an
extremely restricted authorization for the rendering of advisory opinione has
teptatively heen included in annex T A, as a proposed rew article 2 quatro (and the
related art. 6, para. 2 (i)), to illustrate how such a provirion miaht be
formulated. As cet out therein, authorization would be granted to the proposed
UNAT/TLOAT joint panel the establistment of which, for a quite different purpose,
is suggested in paragraphe 86 to 89 bhelow (3nd the composition of which would
reflect its proposed function of ensuring the continued soundnees and unity of the
jurisprudence of the two common system tribupals). The questiong on which advize
could be requested would re restricted to onee of general legal interest to the
orgsnizations applying the common system (cof course including those relating to the
Pension Fund). To this end, questions are only to be submitted by the
Secretary-General, after consultation with the other members of ACC. Such a
restriction of the power to request advisory opinions is consonant with both
international practice, such as that relating to the Internaticnal Court of
Justice, as well as that relating to national courts, where the right to address
such requestes is generally extremely restricted, even if normal access to such
courts is noty account should also be taken of the fact that the present
jurisdiction of the administrative tribunals is in any event asymmetrical (since
all proceedings must be initiated by staff members). Naturally, the
Secretary-Gereral would be likely to comply with a recommendation from a senior
legislative body, such as the Fifth Committee, that he make a particular request,
ard he would also treat with due respect any such suggestion from an appropriate
technical body (such as ICSC, the Pepsion Board or the Advisory Committee on
Administrative and Budgetary Questions); he could also respond to such a request
from a staff representative organ, in particular one functioning on a system-wide
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basis (such as FICSA or CCISUA). If the power to make requests ie thus restricted,
genuine abuses (whether intended or not) of the advisory process are unlikely,
Incidentally, the organ requested to render an opinion (i.e., the joint panel)
would not itself he without defences, for it can always refuse to give an opinion
if the nature or circumetances of the request ceem insppropriate to it or likely to
cause gome prejudice to its principal functionr.

30. In view of the proposed restrictions of the scope of the questions to be
submitted and of the role organ to bhe authorized to 8o so ({.e., the
Jecretary-General in consultation with memberr of ACC), it seeme appropriate that
ITO ip rot makirg any propcral to insert a corresponding provision into the ITOAT
statute.

7. Claime by employing organizations agajnet etaff members

31, Neither tribunal is at prerent competent to consider claims of employing
organizations against staff members. 1In those situations in which such claims
arice (e.g., for excessive compensatlon paid, by rearon of error or fraudy for an
injury done to the organization, its property or another memher of ite staff; or
perhaps for an injury done to a State or another third party, for which the
organization is liable), the organization normally in the first instance settles
the matter unilaterally ~ in appropriate cases after conducting a preoceeding in a
Property Survey Board or a Joint Disciplinary Committee - by making deductions from
ary emoluments due to the etaff member, leaving it to the latter to challenge ruch
decision in a proceeding he himself might institute in the JAB or the competent
tribunal (in which all aspecte of the legitimacy of the organization's claim can be
litigated). This procedure generally operates satisfactorily, except when the
claims against a staff member are ro substantial that they cannot be recovered from
enoluments due or to become due to him, especially if the staff member has
meanwhile heen separated, since Pension Fund benefits are fully shielded even from
claims by the employing organization (Pension Fund Regulations, art. 45).

3?. Although, in principle, the employing organization might bring a suit in a
natioral court againet a staff member or former staff member to recover funde that
it cannot withhold frem him, international organizations have heen reluctant to
involve such courtes in the settlement of disputes that might relate to the internal
affairs of the organizations. It would, therefore, appear preferable to conduct
ruch litigation through the competent admiristrative tribunal, with the chjective
of recejvira recognition of any resulting judgement of that tribunal by rational
courts baving jurisdiction over ascets of the defendant. It is therefore
tentatively proposed that a new article 2 his be added to the UNAT statute, with
ronsequent additione of a new rubparagraph 2(g) to article 6 and parsgrapb 4A to
article 73 corregponding proposralr are heing made in respect of the TIOAT statute.
In addition, as the naticnal recognition and enforcement of the judgements of
international adminietrative tribunale will probably require a further developmert
of the principles and practices under which national courte recoanize foreign
judgement or rational and sometimes international arhitral awards, it is propcosed

that the Secretary-General be requested to study this question (annex I C,
para. 10).




A/42/228
English
Page 16

C. Formal prerequisites for proceedings

1. Time-limite for submitting applications

33. Fxcept as rugaested in paragraphs 45 to 47 below and for the proposed addition
of a apecial time-limit in respect of a tentatively proposed new jurisdiction of
the Tribunal discuered in paragraphe 31 and 32, there appears to be no reason to
change the several provirions relating to time-limits in article 7 of the UNAT
etatute. However, 1I0 if considering the introduction, in respect of ILOAT, of a
more liberal provieion based on those of UNAT, i.e., tre extension of the normal
90-day limit to one year if the application is filed by the heir of a deceased or
by the trustees for an ipcapacitated staff member (cf. UNAT statute, art. 7,

para. 4), although it still does not propose to grant ILOAT the general power to
suspend time-limite (cf. UNAT statute, art. 7, para. 5).

2. Applications manifestly devoid of any chance of success

34, The UNAT statute provides that an application is not receivable if JAB
"unanimously considers that it is frivolous" (art. 7, para. 3). However, although
administr-tion representatives in JAB proceedinge occasionally call the attention
of a Board panel to that provisjon, they very rarely decide to block a further
appeal by formally declaring a particular application to be frivolous. 17/
Neverthelesg, perhape because of the very existence of this provision, UNAT has
Feen less plagued than TTOAT with long series of suite clearly lacking any merit.

35. The TIOAT statute contains no provision corresponding to the above-cited one
of UNAT, Several times, unstahlz or merely mischievous applicante have taken
advantage of this bhiatus (and of the aksence of any requirement to pay costs) to
file over a dozen different, though usually vaquely related, suits over a period of
reveral yearse. The Tribunal bas esought to protect itself (and the respondentr)
from such inundation by adopting and utilizing a summary procedure in ite rules
(art. 8, para. 3), whereby apparently frivolous applications can, by decision of
the President, he set aside without further action until the next sesrion of the
Tribunal, which can tben dismiss them without further proceedings.

36. In addition to the above methods used in respect of UNAT and by ILO: T to avoid
burdening these hodies with the substantive consideration of plainly meritless
complainte, two other methods come to mind, both depending on potential financial
penaltiess

(8) A requirement, such at had been imposed by article VIII of the statute of
the League of Nations Administrative Tribunal (LNAT), for the applicant to deposit
a certaln srum (one fiftieth of his annual net salary for LNAT) upon filirng an
application, which sum is refunded by crder of the Tribunal in so far as it
coneiders that there were sufficient grounds for presenting the application)

(b) The imposition, by the Tribunal, of appropriate costs on an applicant, if

it considers the application to have bev~ manifestly without merit) in eetablishing
the amcurt, the Tribural can take into account both the fimancial resources of the
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applicant and the extent to which it considers that the particular filing should be
penalized,

37. The filing of applications that are plainly without merit corstitutes an
imporition not only on the tribunals but even more on the respondent organizations.
Therefore, having considered the four different methods deecribed in paragrapns 34
to 36 above, it is proposed in respect of UNAT thati

{(a) The present method of primary control through JAB be maintained but that,
as suggested in annex I A, the werd "frivolous" in UNAT statute article 7,
paracraph 3, be replaced hy "clearly devoid of any chance of success", thus
subatituting an ohjective for an arguahly subjective standard (ax ir ILOAT rules,
art, 8, para. %)

(b) The Tribunal re authorized to impose costs, limited to no more than one
month's net emoluments (as propored to he defined in a new para. 4 of art. 9), if
it considers auch a step appropriate (anrex T A, new para. 2B of art. 9)) 18/ a
eimilar proposal ies being made in respect of ITLOAT.

D. Procedures

1. Oral proceedings

38. Except for psychological reasons, there would appear to be no objective
grounds for oral proceedinge in most Tribunal cuses, which almost exclusively
involve basically legal questions, as any factual 2]lements have uaually already
been established at the JAB level. W®hile both tribunals can hold oral proceedinge,
in both of them this practice has declined over the years, so that recently UNAT
hag only granted such hearings infrequently (an average of 1 or 2 cases a year, out
of a total of about 20), while ILOAT for many years did not grant ary, and more
recently has done 80 in only a few cases. This trend presumably reflects the fact
that oral proceedings impose a substantial additional burden on the tribunale and
are expersive for the defendant organizations (because of the need to transport the
parties, counsel and witnessreg and in UNAT, also to provide for verbatim records).
Balancing these practical factors is the need for "justice to he seen to be done"
and the repectedly expresced desire of staff representatives for more oral
proceedings. Therefore at present, while counsel fur the United Nations may
indicate when it ieg helieved that nc useful purposre would he rerved by oral
proceedings, requests by applicants for them are normally not oppcsed.

3o, Tt Adoes not appear that any change ip the statutes or rulee of the tribunale
need be propoged with respect to oral proceedings. However, the two tribunals
miaght coreider granting them mere liberally in important cares - ir particular
thoze that are likely, directly or indirectly, to affect many rtaff members - and
ir any in which the hearing of witnesses may be necesrary to establieh relevant
facter.

/-o.
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2. Intervention
40. Anyone permitted to "intervene" in a Tribunal proceeding in effect becomes a
party thereto, usually but not necesearily aligned with one of the oricinal parties
(the applicant or tre respondent organization)y an intervenor is thererore
aenerally allowed to participate fully i{n the proceeding through written or oral
submiseions, because in turn, the intervenor becomes fully bound by any parte of
the judgement applicable to him. By contrast, mere participants in a proceeding,
gometimes called amicus curiae (which are dealt with in paras. 43-44 bhelow), do not
become parties, are not bound by the judgement and consequently are given at best
limited opportunities to offer their views.

41, The rulee of both tribunals (UNAT, chap. VIIj ILOAT, art. 17) permit
"interventiona" by persons and by employing organizations or their Pension Funds,
whose interests may be affected by a juigement, usually, but not always, to become
in effect parallel parties to the applicant. These rules, though differently
formulated, do not appear to have given rise to any particuiar difficulties or
significant differences in practice.

4?2, From time to time, staff representative organs have indicated an interest in
being permitted to "intervene” in pendi{iy cases. Quite likely what they had in
mind was really only the right to part.cipate in proceedings, l.e., as amici (see
paras. 43-44 below). 1Indeed, intervention in the formal sense, i.e., becoming
parties to proceedings, would reqguire that these organs be bound, whether as
winners or losers, by Tribunal judgerentey thie could only apply in those rare
situations in which a judgement is directly relevant to the rights or obligatione
of a staff representative organ. Furthermore, such ar intervention could be
admitted only if staff organe could fermally hecome partiee to Tribupal
proceedirgs, which is not possible under either the present or proposed statutory
framework (except, perhaps as respondents agairst applications brought hy their own
staffy see paras. 22-23 and 25-26€ abtove).

3. Pparticipation by amici

43. Under UNAT rule 23, paragraph 1, the Tribunal may grant a "hearing" to any
person to whom the Tribtunal is open vnder ctatute article 2, paragraph 2

(i.e., staff members, ex-staff memrers, their succeesors in intere-t, etc.), and
under rule 23, paragraph 2, it may "in its discretion” grant a hearing to staff
representatives. Although neither provision nor any other covers persons or
entities in general, UNAT did permit the United States to participate in both the
written and oral proceedings in the Powell case (Judgement No. 237). By contrast,
ILOAT has no rule permitting persons or entities aside from the part!-~s (i1ncluding
intervening parties) to participate in proceedings, and the Tribunal hzs
interpreted this hiatus as preventing it from allowing such participation, even by
representatives of staff associations. This somewhat harsh atiitude has been
criticized, even though to an extent thig ban can be circumvented when an
applicant'e position is similar to that of a gtaff association, by having “im
include in his pleadings statements expressing the position of the association or
by having his pleadings prepared by a lawyer engaged by the asrociation. Thesre

/oo
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provisions and practice of the two tribunals have proven to be generally
gatisfactory, even though they diverge somewhat) it might, however, be noted that
there have been relatively few instances in which staff associations have sought to
participate in proceedinge, even when they were sufficiently interested therein to
help finance the applicant's presentation.

44. 1In annex I B, it is proposed that UNAT give consideration to improving its
rule 23 and also to bringing it more in line with practice by revising it to
provide, on tne one hand, that the Tribun=] may permit representatives of staff
representative organs to make written submissions and to participate in oral
proceedings (which, however, would still fall short of the demand of FICSA for zn
automatic right to appear, or one conditioned solely on the request or approval of
either of the parties) and, on the other hand, that any other person or entity may
bc given similar rights at the discretion of the Tribunal. 1In annex 1 A a minor
conmequential amendment is proposed to paragraph 2 (e) of article 6, eimilar to a
change being proposed in respect of the ILOAT statute.

4. Class actions and test cases

45, It bas been suggested that one improvement that could he made in the
provisions governring the tribunals, and particularly those of UNAT, is tc introduce
the poseibility of numerous applicants filing a "class action" when all of them
wish to litigate a matter of common concern. 19/ Such actions are sometimes
foreseen in national courts for one or mere of the followina purposes: to permit
the plairtiffs to meet jurisdictiornal requirements as to the minimum amount that
may he litigated ir certain courts where each individual claim would fall below
that amount) to create a mechanism whereby plaintiffs who are complete strangers to
2ach other can share the costes of law suits that would not be justified by the
amount of any individual claimy or ‘o avoid the litigation of disputes that have a
common element, particularly a factual one, in a number of different court:.
Practically none of these coneiderations is applicable in respect of the
international administrative tribunalss there are no minimum jurisdiciional
amountss the cost of litication is usually minimal for the applicant or, if not,
arrangements for sharing it in respect of a "test case"” (see below) can ke made
through a staff representative organ or otherwise) and there is no multiplicity of
courts, but only one pcseibility in respect of any given respondent.

46, Furthermore, it has been understood that once a particular legal issue has
been definitively =settled in reaspect of a particular respordent by the appropriate
Tribunal (e.g., by defiring the meaning or deciding the validity of a particular
regulation, rule or instruction), then the respordent will avtomatically apply that
decision in respect of all officiale who can rely on the same legal prirciple,
without forcing trem to relitigate it. To do so would he pointlesg, for althouah
strict etare decisis in the commor law senge is not a principle of international
administrative law, each Tribunal can he expected to dispose of clear-cut legal
irgues consistently with its own previous jurisprudence. Consequently, when in the
past legal iserues have arisen that are of interest to large numkers of officiale,
arrangements have been ‘nade for one or a few of them to file a test care or a
limited numher of test cares to resclve ruch issuesy 20/ respondents have

ay
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co-operated with these arrangements, for it is not in their interest to multiply or
complicate litigation unnecessarily, for example by requiring all potential
applicants to interven> formally in 8 test case.

47. In respect of test cases, however, there is perhaps one aspect that might
berefit from a minor amendment of the provisions governing the tribunale. When a
test care is hrought, the respondent can undertake to apply the results to all
officials whose legal situation iz the same. However, even with the rest will on
both sides, a case picked as a "test" may be decided by the Tribunal on a basis
peculiar to the situation of the applicant, which is not applicable to any others
or to all others who hoped to he covered by the principle of the judgement. Or,
even {f the test case ie decided on general grounds, as to certain other potential
applicants they themeelves or the respondent may consider that a different outcome
would be justified. However, by the time that determination can be made, the
time-limits for filing an application may have passed, and even though the
respondent might be willing to waive these limits (or may indeed have undertaken in
advance to do so), the Tribunal would not bte bourd to accept the case.

Consequently it is proposed, in annex 1 B, that article 24 of the UNAT ruler be
expanded to require the Tribunal to accept such a waiver by the respondent in the
narrowly defined circumstances here discussed. Such a provision would preclude the
necessity of a protective filing of an application merely to insure applicants
against missing a compulsory time-limit while a test case is proceeding.

E. Remedies

1. Remand for correction of procedure

48, Article 9, paraaraph 2, of the UNAT statute explicitly erables the Tribunal tc
remand a case, with the agreement of the Secretary-General, for the correction of
earlier procedures (e.g., in JDC or JAR)) the Tribunal may even award the applicant
up to three months' net base salary as compensation for the delay, TLOAT has no
similar provision, but it can achieve practically the s=ame result (except the award
of compensation for delay) by quashing the defective decision and thus leaving it
for the defendant administra‘tion to take any remedial action it desires, includinag
a correction of previous proceduree. Thue, even though there is an appsarent
discrepancy between the statutes of the two tribunals in respect of the possibility
of a remand, no significant practical difference appears to have arisen;
nevertheless, ILO proposes to amend the TIOAT statute to align it with the UNAT
provigion cited.

49. At present, article 9, paragraph 2, of the UNAT statute limite the monetary
compensation that the Tribunal may grant for a delay to "three months' net base
salary". This limit does not seem related in any way to the nature and amount of
damage that an applicant might have suffered hecause of a procedural delay, and
consequently in annex I A, it is proposed that this liritation be deleted; I1O doe:
not propose to include such a limitation in its pew provision. Should it, however,
be decided to retain some limitation in the UNAT statute (whether as currently
stated or in a different amount), then the expression of the limit should be
3ltered along the lines discussed in paragrapbh 63 below.
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2. Specific performance

S0. One of the most controversial differences hetween the two tribunals relates to
their respective powers to order specific performance. Both tribunals are ohliged,
if they find a complaint well founded, to order the rescission of the impugned
decigion or the performance of the obligation relied upon (ILOAT statute,

art, VIII) UNAT statute, art. 9, para. l). However, the two statutes contain
substantially different provisions for the contingency that rescission ar
performance might not be considered feasible or desirable:

(a) In respect of ILOAT, it is the Tribunal itself that decides whether
resciassion or performance "is not possible or desirable", in which cases it awarde
the applicant monetary compensation (not subject to any specific limit, see
paras. 57-63 below)s however, in respect of the most sensitive situation, the
reingstatement of a staff member, ILOAT has, in practice, only very rarely and in
respect of Jower-level officials, required such performarce without giving the
respondent organization the choice of paying compensationy

(r) In respect of UNAT, the Tribunal must automatically fix, ar part of ite
original judgement, an amount of compersatior to be pajd to the applicant (subject
te a conditional limity ree paras. 57-63), leaving it to the Secretary-Geperal to
decide, whether "in the interest of the United Nations" he prefers to comply with
the order for resciesion or performance, or to pay the amount irdicated hy the
Tribunals in practice and especially ir cases involvira eeparation from rervice, he
almost alwaye chooses to pay the compensatior rather than to grant reinsrtatement,

51. While in end effect there is thus no great difference hetween the practices
relating to the two tribunale, the pesychological impact ie markedly different., In
particular, the UNAT provisions are widely misunderstcod or misinterpreted (both
within the staff and by outside observerfs), 8o that either the Secretary-General is
accuesed of disregarding Tribunal judgements or UNAT is characterized as merely
having the power to advige the Secretsry-General (i.e., that it is po more than a
super JAB) and is thus not a truly judicial organ. One of the most pressing staff
demands is therefore that UNAT bte granted the same powers as ILOAT with respect to
specific performance.

52. The main argument for compliance with this strong desire of the gtaff is that
the practical effect of doing so would, if UNAT follows the ILOAT example, be
minimals the very infreguent obligation to reinstate a lower~level official even
though the Secretary-~General would prefer him separated and paid off. But although
the Secretariat is now considerably larger than it was when UNAT was established
and thus accommodating an official imposed by the Tribunal on the Secretary-General
would be correspondingly easier, the highly political nature of many of the
Secretariat's activities sti)]l makes it undesirable to transfer this type of
discretion from the Secretary-General to the Tribunal, except perhapr in carer
other than those involving reinstatement or asgignments.

53. After deliberating extensively on this isgue, the World Bank, in establishing
its pew Tribunal as recently as 1980, opted for a UNAT-like mclution, with the scle
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difference that the limit of alternative compensation that WBAT may fix without a
special explanation is three years' compensation rather than the two for UNAT (WBAT
statute, art, XII, para. 1).

54, It should, incidentally, be noted that considerable amelioration can bhe
achieved, even within the framework of the UNAT provision, if the Tribunal would
fix alternative compensation more nearly commensurate to the damage actually
suffered by a staff member it considers to have been unjustly terminated. On the
one hand, such compensation would make it more of a matter of indifference to the
applicant which corrective alternative is chosen; on the other, specific
performance might more seriously be considered if the cost of not doing so would be
substantial. While part of the reascn for the meagre alternative compensation
usually fixed by the Tribunal undoubtedly lies in the crnditional limit discussed
in patagyraphs 57-63 below, another part would seem to lie in the perhaps inadequate
perceptic . by the UNAT judges of the true measure of the damage suffered by an

official terminated, after many years of specialized work, from an international
post.

55. It is therefore proposed in annex I A that the relevant provisions of UNAT
statute article 9, paragraph 1, (to be split, for techrical reasons, into two
paragraphs: 1 and l1A) be maintained sul stantially uuchanged, except that the
alternative to specific performance be retained on.y for those instances in which
the applicant is to be reinstated or his separaticn is to be rescinded, or he is to
be given a particular assignment. In other instances, for example if the Tribunal
should require an allowance to be paid, a promotion to be implemented, or
participation in the Pension Fund to be provided for in a contract of employwnent,
these measures would have to be taken as ordered by the Tribunal, unless th« latter
itself decides to substitute monetary compensation.

56. In connection with this proposal it chould be noted that the ILO Working Party
(see pura. 9 above) remarked that: "In this connection, the Statute of the UNAT
was being brought partially into line with ILOAT procedures" and expressed the view
that: "“the Governing Body might, in its report on this item, note with regret that
the proposed UNAT amendments went only some of the way towards harmonisation with
the ILOAT procedures which the Working Party found to be balanced and consistent
with legal principles". 21/

3. Limit on the amount of alternative compensation

57. Monetary compensation is provided for in the statutes of both tribunals only
as an alternative to specific performance, althouqh, as pointed out above, the
conditions under which such alternative becomes operative are different in respect
of the two tribunals, and the UNAT statute (which was especially amended in 1942
for this purpose) provides, unlike the ILOAT statute, a conditional limit on the
amount of monetary compensation that may be granted. Specificaliy, it requires
that the alte’ ative compensation "shall not exceved the equivalent of two years'
net base salary" though UNAT may "in exceptional cases, when it considers it
justified, order the payment of a higher indemnity" in which case "a statement of
the reason for the Tribunal's decision" must accompany the order,
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R8. It ghould firat of ail be noted that the akove provision, though expressed in
gcneral terms as if applicable to all judgements, if really only applicabls to
thore in which a controverted separation !s at irsue. Ip otier situations the
limit ie either inapplirable or irrelevant. For example, if the judgement should
require a dieputed allowance to ke granted, then the Tribunal normally does not
even contemplate the possibility of a decision by the Secretary-General not to
comply, and therefore does not set an alternative compensation, while the monetary
value of such a judgement may, over the years, actually amount to far more than the
statutory limit. In other instances, such ¢. indemnity granted in respect of a
service-incurred injury or as damages for a tort, it would be mathematically easy
to compe .e such a lump sum with the stated limit, Lut to do so would take that
limit entirely outside i its statutory context,

59, Secondly, it should bhe noted that the limit can be interpreted either
substantively or merely procedurally. 1In the former sense, it would mean a
directive from the General Assembly that r matter how much compensation an
applicant would deserve if the Secretary-General should decide not to perform the
Trirunal's judgement specifically, he is to receive no more than two years' base
ralary in compensation unless there was some "exceptional" factor (i.e., not merely
the fact that that amount would be inadeguate but alero rome other unusval
element, e.g., some clearly reprehensible hehaviour on the part of the
organization). However, considered just as a procedural limitatior, it would
merely mean that, although the Tritunal is authorized to grant whatever
compensation it coneriders proper, it must explain itrelf whenever that amount
exceedt. tvo years' base salary. Both the Tribunal ard the staff observers whe
criticize ite statute appear to adhere to the former interpretation. Since the
limitation was impoeed in 19%3, UNAT has only once made ure of ite power to arant
and juestify a higher compenration and gernerally jte awards have stayed well below
the statutery limit,

60. Thirdly, as pointed out in paragraph 54 above, one result of fixing low
compensation is to deprive the respondent of a realistic basis for a decision on
whether to perform specifically or to compensate, ‘.e., if the alternative
compensation is too low, he will almoet always fincv it "in the interest of the
United Natione" to pay rather than to perform.

61. Fourthly, it might be noted that the recently adopted WBAT statute basically
follows in this respect the pattern of the UNAT provision, but states the limit at
"three years' net pay" (WBAT statute, art. XIl, para. 1).

62. On the basis of the above considerations, two alterpative :ourser of actior
would appear to commend themselves:

(a) To delete the lirit appearing in UNAT statute article 9, paragraph 1
entirely, which would bring the closest alignment to the IILOAT =tatute and would
respond to the argument, presred with particular vigour bty FICSA, that if the
Tribunal considere that a particular level of compenseticn is chjectively

warranted, any diminution thereof to meet a statutory limit would recessarily
conetitute an inrjusticey
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{b) To raise the limit, at least to the level set in (- ©8AT statute (thrze
vears' vav), it being understood that the limit is not intena-~ to constrain the
power of UNAT to award appropriate alternative compensation, but merelv to furnish
the Secretarv-General and the General Assembly with a reasonable explanation of
particularly large awards. On balance, the latter arqument, which is not expected
to diminish the substantive rights of anv applicant, seems more persuasive and an
appropriate amendment to the end of the first sentence of new paraqraph 1 A of
article 9 of the UNAT statute is therefore proposed in annex I A. In addition, the
word "normallv" has been added to that sentence and the words "in exceptional
cases" are proposed to be deleted from the next sentence.

63. It should also be noted that, from a purely technical point of view, a limit
based on vears of "net base salarv" is outdated. A net base figure neither takes
into account the post adjustment pavable at the duty station at which the applicant
was stationed, nor even the WAPA adjustment that reflects the extent to which base
salarv levels have on a world-wide basis fallen behind the actual levels of United
Nations compensation, as a result of inflation and currency adjustments., For this
reason the General Assembly, on the recommendation of ICSC, has in recent vears
provided that all corresponding amounts fixed in the Staff Regulations be
expressed, for Professional and higher and for Field Service categories of staff,
in terms of periods "of gross salary, adjusted bv movements of the weighted average
of post adjustments, less staff assessment", and for General Service and related
categories in terms of periods "of pensionable remuneration less staff assessment"
(e.qg., Staff Regulations, annex III). Incidentally, the limit as currentlv
expressed also makes it difficult for the Tribunal to take into account the fact
that in certain instances some States may tax the alternative compensation UNAT
pavs while most States do not do so. Consequently, it is proposed in annex I A
that a further amendment to the end of the first sentence of new paragraph 1A of
article 9 of the UNAT statute be introduced, together with a new paragraph 4 of
article 9, which is designed to define all monetarv limits in the UNAT statute in
such a wav that anv relevant changes made from time to time bv the General Assembly
in the Staff Requlations would automatically apply in respect of the statute.

4, Award of costs

64. The statute of neither Tribunal provides for the payment of costs,
Nevertheless both tribunals, following the example of the League Tribunal (LNAT),
have decided that thev mavy award costs to successful applicants 22/ and have
consistently done so. However, these awards have generallv been very modest and,
especially in the case of UNAT, have not kept pace with the increase of legal fees
in New York, Geneva or elsewhere in Europe.

65. In awarding costs, both tribunals, and especiallvy UNAT, implicitly or
explicitlv (under quidelines adopted bv UNAT in 1950 (A/CN.5/R.2)), take into
account whether the applicant actually needed to incur legal costs, i.e., to engage
outside counsel, in view of the general availabilitv of free and usually competent
{often more so than outside) legal assistance from inside the Organization or
sometimes from another organization. A more liberal interpretation of this
criterion might encourage areater resort to outside counsel, which, because of

/aos
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their aeneral ignorance of international administrative procedures, would not
necessarily benefit applicants and would sometimes be detrimental to the effective
functioning of the tribunels.

66. It would therefore be desirable to find a formula urder which the tribunale
would still require justification for a etaff member to engage outside counselj; bhut
if acceptable justification is given, the costs awarded should he commensurate with
reasonable legal fees, naturally taking into account the difficulty and importance
of the particular case, and be limited to those instances in which the applicant
prevailed or at least raised an issue of exceptional importance.

67. 1In light of the above, it is proposed in annex I A that a new paragraph 2A bte
added to article 9 of the UNAT statute, by which the Tribunal would formally be
authorized to award costsy a similar propoeal is being made in respect of ILOAT.
No closer or more precise directives for the Tribunal would appear necessary,
though a related amendment (addition of a new subpara. (2) (k) to art. 6) would
require the Tribunal to adopt a rule on this subject, which would presumably be
based on the 1950 UNAT guidel ines.

F. Post-judgement proceedings by the tribunals

' l. Revision

68. Article 12 of the UNAT statute provides for the revieion of judgemente on the
hasis of newly discovereA decirjve facte, provided application therefor is made
within 30 daye of its discovery and within one year of the date of the judgement,
The ILOAT instruments contain no such provision, and that Tribunal bas ro
definitive jurisprudence on this point; however, it if propcred that a similar
provision be added to the ILOAT statute.

69. The 30-day and the one-year limitse in the UNAT statute may he considered
unreasonably short, although it would seem that some limits are desirable, if only
to cut off mischievous applications made years later. (However, art. XIII, para. 1l
of the etatute of WBAT merely provides for a six-month )imit after discovery of the
fact, with no absolute limit.) It is consequently propored in annex I A that in
the second sentence of article 12 (which is to bhecome part of new para. 1 of that
article), the 30-day limit he extended to three months, and the one-year limit to
three years. Some other minor amendmentes have also been included, corresponding to
the formulation being proposed for the TLOAT statute or to achieve greater
consistency with other provierione of article 12.

2. Completion

70, The statute of neither Tribunal provides any remedy if a judgement dcee not
dispose of all the claims made in an application. Since complainte to that effect
are made from time to time, it is proposed that an appropriate provision be
introduced into the statutes of both tribunals. In respect of UNAT, this is
proposed in annex T A in the form of a new paragraph 3 of .rticle 12 of the
atatute) & corresponding addi“ion is being propesed in respect of IILOAT.

/"’
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3. Interpretation

71. The statute of neither Tribunal provides for the clarification or
interpretation of judgements. Nevertheless, both tribunals have sometimes aqreed
to interpret prior judgements.

72. It would, however, seem desirahble to introduce into the statutes of bhoth
tribunals an explicit authorization for the interpretation of judgements., In
respect of UNAT this ia proposed in annex I A in the form of a new paragraph 4 of
article 12 of the statutej; a corresponding addition is heinag proposed in respect of
ILOAT. Since Tribunal judgements are normally implemented immediately, questions
of interpretation almost alwavs arise gsoon afcer thev are rendered; consequently,
the suqgestion of UNAT that requests for interpretation be made within one year nas
been incorporated.

G. Review of Tribunal judgements

1. Method of review

73. The present limited method of review, or in a sense appeals of, Tribunal
judgements is one of the most complex and controversial aspects of the functioning
of these bodieg, At least a capsule historv is essential for understanding and
describing the present situation and the implication of possible improvements:

{(a) LNAT had no provision for review or appeal. However, at its last
session, the Leaque Assemhlyv refused to comply with a 3eries of judgements of the
Tribunal on the ground that the latter had exceeded its jurisdiction in examining
decisions of the Assembly itself; in the ahsence of any method of judicially
reviewing these judgements or of challenging decisions of the Assembly, the
latter's refusal prevailed,

(b) ILOAT, which succeeded LNAT, was conseguently established with a
provision (art. XII) permitting the ILO Governing Body to challenge a decision of
ILOAT confirming its jurisdiction or a judgement that the Governina Body considered
vitiated by a fundamental procedural fault, by requesting an advisorv opinion from
the International Court of Justice, which would be considered as bindinq. When the
ILOAT statute was amended to permit the extension of {ts jurisdiction to other
organizations, their executive boards were allowed to request reviews by the Court
of Tribunal judgements on a similar basis (thouah actually thev can only an so if
thev have been authorized by the General Assemblv to address questions to the
Court, which is only possible for specialized and similar agencies). On this
basis, the UNESCO Board secured a review of (hbut no change in) an ILOAT judgement
in favour of several staff members separated for alleqgedlv pnlitical reasons, 2}/

(c) UNAT, though established after ILOAT, originally had no provision
corresponding to article XII nf the latter's statute, However, after the
International Court of Justice advised thi.: General Assembly in 1955 (in relation to
a series of cases involving separations for allegedly political reasons) that, in
the absence of such a provision, there was no possible ground for refusing to abide
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by a UNAT judqement and no method of appealing or reviewing it, 24/ the Assemblv
added article 11 to the UNAT atatute, hased on the ILOAT precedent; in addition,
primarily in order to make the procedure more fair to applicants, it introduced two
innovatinna: applicants also were permitted to initiate the review procedure
(along with States and the executive head, whn in effect are the only entities able
to do so under an ILOAT-like procedure since onlv thev have automatic access to the
executive bhoards of orqanizations), and the qgrounds for review were expanded to
include two additional onea: an alleged fallure of the Tribunal to exercise its
jurisdiction and alleged errors of law relating to the Charter. Finally, for want
of a United Nations organ corresponding to the "executive bhoards" of the
specialized agencies, the Assemhly assianed the competence to request advisory
opinions in relation to a UNAT judaement to a speciallyv created Committee on
Applications for Review of Administrative Tribunal Judaements, Proceedings hefore
the Committee have bheen initiated 44 times in about three decades, though lately an
increasing trend has heen noticed; one review was reaguested by a State and the
others by applicants. The Committee addressed questions to the Court in connection
with three UNAT judgements: The Fasla 25/ and Yakimetz 26/ cases

(judgements Nos. 158 and 233) proposed hy the respective applicants and the
Mortished 27/ case (iudaement No, 273) proposed bv a Member State., In all three
instances in which advisorv opinions have 8o far been rendered, these in effect
upheld the judgements. Although other orqanizations that submit t»> UNAT are not
automatically excluded from this rev' w procedure, those that have submitted (ICAO
and IMO) have (by mdans of the article 14 special agreements) contracted out of the
review option, as have all those oraanizationa that have agreed to allow their
staff members to submit to UNAT appeals against a UNJSPB decision under article 48
of the Pension Fund Requlations (see paras. 90-92 helow).

74. The arrangements described ahove raise a number of distinct, vet interrelated
issues. Under the headings below an attempt {ia made to deal, as far as possihle,
geparately with each of tnese, but it should be realized that a complete picture
can only be ohtained hvy considering all of them together,

{a) Who may initiate the review process

75, Under article 11, parauraph 1, of the UNAT statute, it is clear who may
initiate the review procedure hefore the Committee on Applications for Review of
Administrative Tribunal Judaements: anv Membher State; the Secretarv-General; and
the applicant in the Tribunal proceeding (or his legal successor), In article XI1T
of the ILOAT Statute this matter is not specified at all; however, evidently only
entities that have the right to submit formal proposals to the ILO Governina Body
(or to the executive bhoard .t anv other orqganization that has submitted to the
jurisdiction of TLOAT and has been authorized to reauest advisorv opinions from the
International Court of Justice) can do so: memhers of the Governing Bodvi the
Director-Generaly and possiblyv, to a limited extent, the TI0O Staff Union.

76. In respect of UNAT, the obijection has freauently been raised that it is
anomalous and perhaps even improper for a Member State, which naturallv was not a
"partv" to the Tribunal proc~eding, to be in a position to reauest a review of the
resulting judgement, Indeed, the International Court of .Justice itself reserved
this auestion ir the Fasla case and carefully reviewed it in the Mortished case, in
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which it concluded, albeit somewhat reluctantly, that there was no insuperable
legal obstacle. With reference to the policy imsue, it should be observed that, in
the first place, the respondent party in a Tribunal proceeding (explicitly in
ILOAT, implicitly in UNAT) 13/ ie the organjzation rather than its executive head.
Secondly, in respect of initiating the review of a UNAT judgement, a Memher State
ir in effect placed on a par with the Secretary-Gereral and the applicant, while in
rerepect of an ILOAT judgement, a State memker of ILO has a distinct procedural
advantage over the spplicant (and indeed, no applicant har ever succeeded in
initiating the review of an TIOAT judgement). Finally, it should be recalled (smee
subparas. 73 (b) and (c¢) above) that the review procedures for Tribunal judgements
were not egtarlished primarily for the purpose of giviny applicante or even
executive heads another le el of appeal, but rather for the purpose of enabling
States to challenge judgem. te that they coneidered for some reason ag unacceptable
oand to do so before the principal judicial organ of the United Natione, rather than
in a representative body (such as the General Assembly of the lLeague of Nations or
the United Nations) in which the decieions of a subsidiary organ such as a Tribunal
might well be set aside on essentially political considerations.

77. Consequently, any proposal to eliminate or seriourly limit the right of States
to initiate the review process would seem contrary to the purpose for which this
procees was originally instituted and, if nevertheless accepted, might in the long
run endanger the authority of the tribunals themselves. On the other hand, it does
not appear to be essential that the review procedure that may be initiated by
States be the same as that oper to the applicant and to the executive head, or that
it extend to all of these the same grounds for review) these points will be
explored helow.

(b} What body ie to carry out the review

78. Under hoth the UNAT and IIOAT statutes, it is the International Court of
Justice that is to carry out the review of the judgements of the tribunalse.
Although it has sometimee been arqued that the World Court ie not an appropriate
body, either in terme of jte dignity or its experience, to deal with issues
involving individual staff memhere, the choice of the principal judicisl organ is
explained hy the fact that the primary purpose of the review procedure ig to deal
with challenger by States against the tritunale as subsidiary organe of the
principal political bhodies of their regpective organizations. The relatively
frequent attempts by applicants to reach the Court througbh the Committee on
Applications for Review (in which so far only two applicants were succeerful) were
not foreseen when the review procedure war established and are of course altoaoether
unavailable in reepect of all ILOAT judgemente or even in respect of UNAT
judgements concerning applicants from organizations other than the United Natijone
or concerning Pension Fund cases.

79. It would thus appear useful to consider whether the International Court of
Justice is the appropriate body to carry out the review of tribunal judgements in
those instances in which a review ies initiated by an applicant or by the executive
head, or whether these should either be precluded entirely from initiating a review
(ar is, in fact, the situation in the common system of all except Unjited Nations
staff memters and the Secretary-General) or be directed to some other review
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organ. If such an organ ie to be contemplated at all, it would seem that it ghould
be some existing body, so as to avold the necesrity of creating additional judicial
machinerysy furthermore, its members should, if poseible, have extensive experience
in international adminietrative mattereg) finally, tte body should clearly be a
judicial organ, 80 as to preclude a political nr administrative organ from
reviewing the decisions of a judicial one.

80. The above-mentioned requirements suggest that any review body substituted in
part or in whole for the International Court of Justice should consist largely of
judges from existing administrative tribunals. Various sclutions might be
possible: a grand panel of all the judges of the same tribunal of which a
three-member panel rendered the original judgement) some combination of the senior
judges of UNAT and ILOAT (which might aesist in furthering the harmonization of the
jurisprudence of the two tribunals)) or judges of other administrative tribunals,
such as that of the World PRank,

(¢} wWhat body is to decide whether a review should be carried out

Bl. 1If any type of review is to be carried ouvt by the International Court of
Justice, by means of ite advisory competence, an appropriate request therefor must
be addresred to the Court by an organ authorized to 8o ro. Under Article 96 of the
Charter of the United Nations, euch organs are the General Assenily itrelf and, if
authorized by the Asfembly, other principal or subtaidiary oraare of the Urited
Nationg and the specialized agencier. Thug none of rhe entitier authorized by the
UNAT statute to institute a review process (see para. 75 above) can approach th>
Court directly (although the Aresembly could autherize the Secretary-General to do
g0). Indeed, the principal reason for creating the Committee on Applications for
Review, a subsidiary organ of the General Asesembly, was g0 that it could serve ars
ar authorized reauesting organ.

82, The objection has been raised that the Conmittee on Applications for Review is
an eesentially political body, although the same point might be made in respect of
the ILO Governing Body and the executive boards that are authorized to reguest the
review of ILOAT judgements, and that it is improper to introduce such an organ
between two judicial ones (the tribunals and the International Court of Justice).
This misperceives the function of the requesting body, which is not really to
intervene in the judicial process but to make the policy decision, on behalf of the
respondent organization, as to whether an appeal should be takeny in any event, the
final decision is always a judicial ones either that of the tribunal (if no appeal
ir taken), or that of the World Court (if an appeal is decided on). Furthermore,
if the primary purpose of the review procedure ig to be gerved, i.e., the defence
of the tribupals against political challenges (see para. 76 ahbove), then the organ
that decides whether a Member State's challenge ie to he transmitted to the Court
murt be 2z political one.

83. The rame consideratiors do rot, however, apply insofar as the review procedure
is to serve the function of permitting ordinary appeals from Tribunal judgements by
the applicant or hy the executive head. For thie purpose, a judicial btody would be
preferahle. 1Indeed, if the body that carries out the review is to be compesed of
Tritunal judges (see para. 80 above) and thus does not bhave to be elaborately
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established or convened, it is not actually necessary to take a decision that such
a review be carried out: the review panel itself can subsume that decisicn in its
consideration of the "appeal" itself. Furthermore, since that Panel, regardless of
its composition, would he a subsidiary organ of the General Assembly, it could be
authorized by the latter to address a redquest for an advisory opinion to the Court,
if the Panel considers that it is faced with a legal question of sufficient

importance and complexity that requires an answer from the principal international
judicial organ,

(d) Grounds for a reviow

84. Article XII of the ILOAT statute allows only two grounds on which a review of
a judgement might be sought from the International Court of Justice (see

subpara. 73 (b) above) and UNAT statute article 11, paragraph 1, allows

two additional ones (see subpara. 73 (c)). An examination of these grounds
suggests that if the purpose of the review is merely to permit the referral of
particularly sensitive cases to the International Court of Justice (see para. 76
above), then the listed grounds may be too many, and that it might be sufficient to
restrict the grounds of review to situations in which a Tribunal might have
exceeded its jurisdiction or those in which it might have made an error on a
question of law relating to a treaty (e.g., the United Nations Charter or the
constitutional instrument of some other international organization; a privileges
and immunities agreement).

85. On the other hand, if the review process is to serve more general appellate
purposes and not be carried out by the International Court of Justice, then some
broader, but still not unrestricted, bases for requestina e review might be
specified, perhaps by adding some additional grounds, such as the basing of a
judgement on a ground not arqued by either party, as to which the Tribunal had thus
not heard any relevant arguments; or an unexplained departure from well-established
jurisprudence of either common system T:ibunal, which ground would, inter alia.
serve to further the harmonization of the jurisprudence of these tribunals.

(e) Possible approaches

86. The above analysis suggests that o preferred solution might involve a
bifurcation of the review process bv establishing two separate procedures:

(a) One available to States, legading through the Committee on Applications
for Review of Administrative Tribunal Judgements to the International Court of
Justice, essentially as at present, with just two differences: the grounds for
review would be restricted to only two and the Committee would have the possibility
of requesting the advice of the joint panel (see subpara. (b) below), in particular
as to the formulation of the questions to he addressed to the Court;

(b) The other available to the applicant and the executive head, leading
directly to a panel to be constituted jointly with ILOAT (thus serving the
objective of harmonization), on several grounds (escentially the four available
now, plus possibly the two others discussed in para. 85 above). ‘he said joint
panel might summarily decline to review the judgement; possibly be authorized to
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confirm or modify the judgement if it coneidere that it ie defective within the
meaning of any of the specific grounde on which it can ke challengedy or, in rare
instances, request an adviesory opinion of the Court. In any event, its proceedings
are to be expeditious and non-burdensome for the parties, and for this purpose are
to be governed by special rules. The formulation of such a» dual system is set out
in annex I A, in revised article 11 and proposed new article 11 bis.

87. Naturally, numerous variants of the akove proposal are possible. It might be
decided to eliminate entirely the review available to States (reviced art. 11)
and/or the appeal proposed for applicante and executive heads (new art. 11 bis), or
the existing procedure could be abolished entirely and States too could be
relegated to the proposed new article ) bis procedure. As a variant of the
latter, either the proposed substantive review function of the joint panel might be
eliminated, leaving the panel as solely a judicial conduit to the Court, or the
latter function could be eliminated leaving the panel as simply the highest
appellate body. Finally, the Committee on Applications for Review might be

requiied to secure the advice of the joint panel, rather than merely having the
option of doing so.

88, The considerations relating to whether and how to provide for the review of
UNAT judgements applies essentially to the same extent to judgemente relating to
the Urited Nations iteplf and to those relating to other organizationes
participating in the common system. Conseguently it ie suggested in annex I A that
in the proposed new final clause of article 14, specific reference be made to
articles 11 and 11 bis ir order to make it easier for organizatione submitting to
the Tribural to do sc alero in respect of thoee provisions. In addition, it is
proposed in annex I C, paragraph 5, that the General Assembly recommend that
organizatione submitting to UNAT alsoc provide for the applicability of the review
provisions,

89. Because of the difference in the etructures of the United Nations apd ILO (in
particular the absence in the former of an organ corresponding to the Governing
Body) and the somewhat different bhaseer on which they can arrange to address
requests for advisory opinions to the International Court of Justice (e.g9., 11O
could not establieh a body such as the Committee on Applicatione cor Review f
Administrative Tribunal Judgements), no full conformity of the mechanisms wh.ieby
judgements cf the two tribunals are referred to the Court can be achieved. Thus,
although ILO proposes to establish a joint panel identical to the one proposed to
be established in the UNAT statute (ree annex I A, proposed art. 11 bis, para. 3),
its functions would be somewhat different, i.e., merely to advise the Governing
Body as to questions to be addressed to the International Court of Justice. Except
for the more automatic and binaing nature of the relationship between the Governing
Body and the joint panel, that relationship would be rather similar to the optional
one foreseen for the panel in relation to the Committee on Applications for Review
(apnex I A, arts, 11, para. 2, proposed additior to first sentence, and

art. 11 bis, para. 4(a)). 1In order to confirm the legal identity of the joint
panels proposed to be established unrder the two statutes, it if suggested that this
be specified in surparagraph 4(t) of proposed new article 11 bis in annex I A.
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2. Review of United Nations Joint Staff Pension Furd cases

90. 1In the light of article 48(c) of the Regulations of the United Nations Loint
Staff Pension Fund, it would appear that the review procedure provided for in
article 11 of the UNAT statute is not applicable in respect of UNAT judgements
rendered in a proceeding challenging a decision of the Pension Board. Moreover,
all the organizations members of the Pension Fund that have concluded agreements
with the United Nations to record their acceptance of the Tribunal's jurisdiction
ir Pension Fund cases (as required by art. 48(a) (i) of the Fund's Regulations) bhave
epecifically rtated in those agreements that "The judgements of the Tribhunal shall
be final and without appeal", a provisior evidently desianed to exclude the

article 11 procedure. 1Incidentally, the application of that procedure to a UNAT
judgemert rendered on an appeal against a decision of the Pension Eoard would raise
complicated questions as to whether anrd to what extent the Becard would assume the
functions specified for the Secretary-General in article 11, since it ir its
decision (rather than that of the Secretary-Gereral) that is the subject of the
judgemenrt in question,

91, Although most appeals co far submitted agairst decisions of the Pension Board
have involved matters solely of corcern to the individual applicant, it seems
likely trat in the future at least some appeals will involve guestions concerning
large groups of present or future beneficliaries and will thus potentially affect
very large amounts of the Fund's resources. Consequently, many of the reasors for
proeviding at least a restricted opportunity for the review of Tribunal judgements
relating to a decision by an executive head, which are discussed in paragraphs 73
to 77 above, apply egually to those judgements that relate to decisions of the
Pension Board.

92, It is consequently proposed that:

(a) Paragraph (c) of article 48 of the Pension Fund Regulations be amended,
as indicated in peragraph 4 of the draft resolution set out in annex I C, so as to
make applicable thbe provisions referred to ip sutparaaraph (b) relow. Ag required
by article 49(a) of the Pension Fund Regulatione, the Board has been consulted
corcerning tre proposed amendment and has agreed theretojy 28/

(t) The applicability of the provisions for the review of UNAT judgements
(i.e., UNAT statute art. 11 and propcsed art. 11 bis), as well ar of the various
pest-judgement proceedings set out or proposed to ke set out in statute article 12,
should tre explicitly epecified ir the second sentence of paragraph 1 of the
proposed rew article 2 trecs of the UNAT etatute, by which the provisions relating
to UNAT that now appear coclely in article 48 of the Pension Fund Regqulations wculd
at least re incorporated by referernce into the UNWT statute. The words
"mutatis mutandis" in that esentence would signify that in respect of the review of
iudgements relating to Pension Furnd cases, the Board would have to be substituted,
at least to some extent, for the Secretary-Generalj; the extent of such substitution
would be spelled out in the rules of procedure of the Committee on Applications for
Review and ir the joint panel rules called for by the lart sentence of proposed new
article 11 bis (3)3
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(c) Am it is tentatively proposed in the bracketed final clausre of the
sentence referred to in (b) ahove, that organizations memhers of the Fund (other
than the United Nations) sbould continrue to he ahle to contract out of the
provisione if they desire to do ro, paragraph 5 of anrex 1 C should thep contain a
General Assembly recommendation against exercising this option,

1. Procedures of the Internatioral) Court of Justice

93, One of the objections against the present system of review by advieory
opinions of the Court is the truncated Court procedure foreseen. Because no way
was seen for individual applicants to appear through counsel in oral proceedings in
the Court, the General Assembly, in paragraph 2 of resolution 957 (X), by which it
adopted article 11 of the UNAT statute, recommended that neither States nor the
Secretary-General seek to present oral statemente in such a Court proceeding. The
Becretary-General and all intereated States have go far complied with this reguest,
but unease has been expressed that thies does violence to the judicial procedures ot
the Court, 29/ that in some cases a hearing may be necessary for the proper
presentation of a casre and that the entire procedure isr thue at the mercy of any
State that might ineiet on its right to make an oral statement under article 66,
paragraph 2, of the Statute of the Court (which would result in the type of
inequality of arms yis-a-vis the applicant that would almost surely caure the Court
to abort the proceeding).

94. However, this entire procedural limitation appears to he unnecessary. Under
article 11, paragraph 2 of the UNAT ptatute, the Secretary-General is obliged to
transmit to the Court the views of the applicant in the Tribunal proceeding ar to
which the Court's opinion wae reauested. 1In the "appeale" reo far brouaht to the
Court under article 11 of the UNAT statute and the one brouaht under article XIT of
the TIOAT statute, the applicant's viewr were prerented to the Court by having the
executive head concerned (respectively the Secretary-General of the United Nationr
and the Director-General of UNESCO) forward directly, without any editing or
censorship, all written communicatione received from the applicant or his counsel.
Precisely in the pame way, if oral proceedings were held, counsel] selected hy the
applicant (and acceptable to the Court) cculd be introduced as the
Secretary-General's rpecial representative tc express the applicant's viewse, With
respect to this proposal the President of the Court has indicated "that the Court,
which has stressed un several occarions the maintenance »of the principle of
equality among the parties, will conitinue to bear it in mind in determining ite own
procedure inr each particular case".

95. Whether or not article 11 of the UNAT statute is maintained unchanged, or is
reetricted to purely State-initiated proceedings (ar proposed in para. 86 (a)
above), or a new type of reterence to the Court is introduced (as proposed in

para. 86 (b) above), the General Assembly might consider changing the
recommendation in its resolution 957 (X) in the sense indicated at the end of
paragraph 94 above. Thir recommendaticr should be formulated broadly enough ro as
also to apply to reviews sought under article X11 ot the IIOAT statute. A propored
text to thies effect appearc ip arnex 1 O, draft paraarapt 7.

/l.l
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H. Co-operation between the tribunals

1. General proposals

96. The report of ACC to the General Assembly at its thirty-fourth session (see
para. 3 above) included the suggestion that some type of joint machinery might be
established to which either tribunal could resort for the resclution of points of
law related to the common system (see A/C.5/34/31, para. 12). For this purpose, a
whole range .»>f possibilities should be considered:

(a) Mere infeormal contacts (perbaps through reqular or ad hoc meetings of

Tribunal judges) to settle common problems and issues not related to any particular
cases

(b) Joint administrative machinery, for example for the purpose of preparing
indices or repertories of judgements;

{c) Excbange of informaticn about the respective jurisprudence of the
tribturals, whether or rot related tc a particular case;

(d) Formal reguests for opinions addressed by one Tribunal to the other;

{e} Joint consideration of related cases, i.e., either cases with the same
applicant against different organizations but invelving the same cause of action
(e.g., against the employing organization and the Pension Fund), or a case
involving different parties but basically the same issues;

(£) Establishment of a joint body for the consideration of appeals and of
requests for advisory opinions, as suggested in paragraphs 80, 86 (b) and 29 above.

97. Possibilities (a), (b) and (c¢) above would generally require no structure and
no formal recognition in either the statutes or the rules of the tribunals, but
might be specifically encouraged by the General Assembly, and this is suggested in
anpex I C, draft paragraphs 8 and 9; however, one specific proposal, that for the
establishment of an assessor, which is discussed in paragraphs 98 and 99, might be
reflected in the statutes of the two tribunals (see annex I A, proposed new

art. 5 bis). Possibility (d) would probably require amendment of the statutes of
both tribunals, both to erable them to address reguests to the other and to respond
to those received, while possibility (e) might be arranged through appropriate
provisiors in the rules of the two tribunals but would probably alsc require
statutory amendments; bowever, it should not be anticipated that there would be
mapy occasions tc use either of these devices. Finally, pessibility (f) is
embodied in paragraph 3 of the proposed new article 11 bis set out in annex I A, as
well as ip the tentatively proposed article 2 quatro.

2. Assessors
98. One device that might assist both the management of the increasingly heavy
work of either or both trikunals and the convergence of their jurisprudence would

be the appointment of one or more "assessors". Such officials, whe function under

Joes
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various designations in a number of higher national courts as well as in
international ones, such as the Court of Justice of the European Communities,
acsist the judges of the forums to which they are assigned by preparing impartial,
in-depth analyses of all or some of the cases submitted to these courts, thus
supplying these judges, to whom of course all power of decision is reserved, with a
complete study of the relevant legislation and jurisprudence, which is becoming
increasingly veluminous in all jurisdictions, including that of the United Nations
common system. 1In respect of the tribunals, one could envisage appointing either
separate assessors for one or both tribunals, depending on their respective needs,
or a cingle assessor or eventually a joint team of assessors for both tribunals.
Khether working on a full-time or initially perbaps on a part-time basis, they
would supplement the studies that the members of the tribunals could make during
the limited time they have during their relatively brief sessions and, in
particular, would enable these members to keep in touch informally with the other
tribunal so as to further the harmonization of their jurisprudence.

99. ®Khile it is not intended to establish the institution of assessors
immediately, it is considered that the major amendment of the statutes of both of
the tribunals, an exercise that is undertaken only rarely, may be an opportune
occasion to introduce into both statutes parallel provisions that would make it
possible to appoint assessors when the time is ripe therefor. Under the proposed
new article 5 bis in annex I A (which would be supplemented by the related art. 6,
para. 2 {a}), before that provision is implemented it would be necessary for the
tribunals concerned or for the two tribunals jointly to develop rules for the
selection, terms of appointment and functioning of the assessor, for the
appropriate financial arrangements to be made by the competent budgetary
avthorities, and for the agreement of the tribunal or tribunals to be secured for a
particular appointment.

Notes

1/ See, ir particular, General Assembly resolutions 40/252, part XV, and
40/258 A, para. 7, and decision 41/462, as well as the report of the Joint
Inspection Unit on the "Administration of Justice in the United Nations" (A/41/640).

2/ Application for Review of Judgement No. 333 of the United Natiopns
Administrative Tribunal, Advisory Opinion, I1.C.J. Reports 1987, p. ’
respectively Declaration by Judge Lachs, and paras. 25-26 of the Opinion and the
Separate Opinions of Judges Elias and Ago.

3/ Which resulted in the advisory opinion of 20 July 1982 by the
Internatioral Court of Justice (Application for Review of Judgement No. 273 of the

United Nations Administrative Tribunal, Advisory Opinion, I.C.J. Reports 1982,
p. 325).

4/ At the request of the Tribunal, the text of the UNAT comments is
reproduced in annex II hereto.

Soon
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Notes (continued)

5/ A/C.5/39/SR.33, paras. 12-30; SR.42, para. 73 SR.46, para. 543 SR.39,
paras. 17-183 SR.52, para. 62-65; A/C.6/39/SR.64, para. 77; SR.66, paras. 12-13.

6/ ILO documents GB.228/PFA/11/11 and GB.229/PFA/12/8.

1/ ILO document GB.231/PFA/17/5.
8/ ILO document GB.234/PFA/11/17.
9/ ILO document GB.234/11/31, para. 74(a).

10/ This suggestion was in effect endorced in para. 43 of the Joint
Irspection Unit report referred to in note 1 above.

11/ I10 document GB.233/PFA/8/14.

12/ International Iabour Conference, provisionral record, seventy-second
session (Geneva, 1986), Nos. 18 and 25.

13/ In UNAT, appeals (i.e., applications) are always filed, except in respect
of UNJSPF cases agairst the executive head, and the title of the case and the
judgement so indicates (e.g., X against the Secretary-General of the United
Nations). 1In ILOAT, the appeal is against the employing organization, though the
title of the judgement itself only indicates the name of the applicarts (e.qg.,

In re X). There appears to be no need to harmonize this procedural discrepancy,
although if it were desired to do so, it might be best if in both tribunals the
appeals were filed against the organization and the title of the judgement would be
in the form: X v. Organization (which is the form already used in the table of
contents of booklets containing the judgements of each sessiop of ILOAT).

14/ UNAT is available to all United Nations staff members, including those
employed by subsidiary organs such as UNDP, UNICEF, UNHCR, etc., with the excepticn
of UNRWA area staff (about 17,000), whose Staff Regulations provide for the
establishment of "a special panel of adjudicators" to which staff members may apply
against administrative decisions and disciplinary measures (UNRWA Staff
Regulation 11.2 Applicable to Area Staff Members), and with the exception of staff
members of the ICJ Registry whose Staff Regulations (Art. 11 and Annex VI, adopted
on a provisioral btasis) provide for disputes to be submitted first to one of the
Judges of the Court designated by it as Judge for Staff Appeals and, if need be, to
the Court ijtself.

15/ See, e.g., In re Connolly-Battisti (No. 7) v. FAO (ILOAT Judgement
No. 403); In re Garcia and Marguez (No. 2) v. PAHO (WHO) (TILOAT Juddagement No., 496).

16/ UNAT confirmed jte inability to respond to a request from the
Secretary-General for an advisory opirion when it declined to advise him as to
whether bhe couléd take a certain administrative measure (cancellation of the
reimhureemert of income tavec or partiazl Tump cum pavmerte from the Pepcior Fund)

[ooe
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Notes (continued)

that was later reviewed in Powell v. the Secretary-General of the United Nationu
(Cudgement No. 237). wrhen IIOAT was faced with a request from the TLO
Director-General, endorsed by the Governing Bedy and the Staff Union, ite three
titular memhere qave an opinion in their pereonal capacity on the question of
whether the Director-General could, without negotiations with the Staff Union,
reduce the ralariea of General Service ataff in Geneva that had heen agreed to with
the Uniony that opinion was not considered an act of the Tribural,

17/ UNAT™ has held, however, that even if the appeals hody concerned
unanimouely conriders an appeal frivolous ard the Tribural is thus precluded from
coneidering it on ite merite, it may etill] coneider whether the joint bhody'e
conclurion was vitiated by some irregularity) ree Bartel v, the Secretary-General
of ICAO (Judgement Nc. 259), confirmed in Marrett v, the Secretary-General cf ICAO
(Judgement No. 288).

18/ This proposal was explicitly endoresed in paras. 82, 101 and 103
(Recommendation 4(b)) of the JIU report referred to in note 1 ahove,

19/ Such multiple actions are already customery in ILOAT, through the
procedure of "intervention") see, among many others, In re Nuss v. European Patent
Organiration (ILOAT Judgement No. 369), with 31 intervenors, and In re Benard and
Coffino v. International Trade Organization/General Agreemert on Ta;yiffs and Trade
(JLOAT Judgement No. 380), with 134 intervenors.

20/ See, e.q., the Powell, Carlson and Masiello cases (UNAT Judgements
Nog., 237-239) and the Mortiehed cace (UNAT Judgement No. 273) and, in particular,
the Mrlinier, Aggarwal, Akrouf, Davis, Goffman and Noamar cases (UNAT Judgement
No. 370}, in which the Tribhural rejected applications to intervene from srix furtber
rtaff memhers, since it observed that the Respondent had urdertaken to apply any
decieion "in recepect of all officiale wiro can rely on the =same legal principle”
(ibid., para. TII)y the General Arsremhly subrequently epecifically approved the
implementation of that Judgement as applied to all affected officiale (ree
A/C.5/41/35 and resolution 41/209, sect, VIIT),

21/ 110 document GB.234/PFA/11/17, para. 10.

22/ In a few cases, UNAT har awarded coste to unsuccessrful applicante
(e.q., Harpignies, Judgement No. 182) when it considered that their application
raired a auestion of law or policy of exceptional importance.

23/ Judgements of the Administrative Tribunal of the 110 upon Complaints Made
against UNESCO, Advisory Opinion, I1.C.J. Reports 1956, p. 77.

24/ ¥ffect of Awards of Compensation Made by the United Nations
Adminigtrative Tribunal, Advisory Opinion, 1.C.J. Reports 1954, p. 47.

25/ Application for Review of Judgement No. 158 of the United Nations
Adminigtratjve Tribunal, Advisory Opinion, I1.,C.J. Reports 1973, p. 166.
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Noteg (continued)

26/ Application for Review of Judgement No. 333 of the United Nations
Advisory Tribunal, Advisory Opinion, I.C.J. Reportes 1987, p. .

27/ Application for Review of Judgement No. 273 of the Un’ted Nations
Administrative Tribunal, Advisory Opinion, I.C.J. Reporte 1982, p. 325.

28/ See Cfficial Records of the General Assembly, Thirty-ninth Session,
Surplement No. 9 (A/39/9 and Corr.l), para. 121, and anrex IX.

29/ Application for Review of Judgement No, 273, op. cit., Separate Opinion
of Judge Mosler, sect. 1.2, third paragraph, pp. 380-381,
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C. Elem:unts of a draft General Assembly resolution

Harmonization and further development of the atatutes, rules and
practices of the administrative tribunals of the International
Labour Organisation and of the United Nations

The General Assembly,

Recalling its resolution 351 A (IV) of 24 November 1949 by which it
estahlished the United Nations Administrative Tribunal and adopted the statute of
the Tribunal, and resolutions 782 B (VIII) of 9 Dec :mber 1953 and 957 (X) of
8 November 1955 bv which it amended that statute,

Having received the report of the Secretarv-General on this subject (A/42/328)
submitted in response to decisions 34/438 of 17 December 1979 and 36/453 of
18 December 1981, resolution 37/129 of 17 Decembher 1982 and decision 38/409 of
25 November 1983,

Having considered the relevant parts of the report of the United Nations Joint
Staff Penaion Board for 1984, 173/

1. Decides to amend the statute of the United Nations Administrative
Tribunal, effective 1 January 1988 with respect to judaements rendered by the
Tribunal thereafter, as specified in annex I A to the report of the
Secretarv-General)

2. Requeste the United Nations Administrative Tribunal to consider amending
the rules of the Tribunal along the lines indicated in annex I B to the report of
the Secretarv-General;

3. Recommends that the Int: rnational Labour Organisation consider amenaing
the atatute of its Administrative Tribunal and that the Tribunal amend its rules
along the lines indicated in the report of the Secretarv-General;

4. Decides to amend varagraph (c) of article 48 of the Requlations of the
United Nations Joint Staff Pension Fund to read as follows:

"Subject to the relevant proviaions of the Statute of the Tribunal, its
judgements as to anv application submitted pursuant to this article shall bhe
final and without appeal." 74/

9, Further recommends that organizations tn which the competence of the
United Nations Administrative Tribunal is extended pursuant to article 14 of its
statute and those that :ccept its jurisdiction In respect of Joint Staff Pension
Fund cases pursuant to the Requlations of the Fund and in response to resolution
678 (VIT) of 21 December 1952 ghould cdo so also in respect of the review procedures
for Tribunal judgements specified in articles 11 and 11 bis of ita Statute; 15/

6. Decides that the appointment of members of the United Nations
Adminintrative Tribunal will be considered by the Sixth Committec 76/ [, which
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should take into account the qualificetion of candidates to perform a judinial

function and their experience with international administrative or labcur
questionsl; 177/

7. Withdraws the recommendation set out in paraqraph 2 of its resolution
957 (X), on the understanding that it is for the International Court of Justice to

determine its own procedure in each particular case in accordance with its Statute
and the Rules of the Courtj 78/

8. Recommends that the Administrative Tribunals of the United Nations and of
the International Labour Orgqanisation continue their informal contacta, through
meetinas and otherwise, for the reanlution of common problems and issues and for
the exchange of information about their respective jurisprudence and consider the
egtahlishment of joint administrative wmachinerv for the purpose of preparing
indices or repertorieas of decisions; 79/

9. Requests the Secretarv-General, in his capacitv as Chairman of the
Mdministrative Committee on Co-ordination, to assist the Tribinals in carrving out
the recommendations set out ir_paraqraph 8 above; 79/

[10. Requests the Secretarv-General to study the aquestion of securing
recognition by, and the enforceahilitv through, national courts of Tribunal
judgements concerning a claim by an employina organization. 80/]

Notes
1/ Editorial chauge.

2/ In spite of the awparentiv extensive coveraqe o. this suhparagraph, its
drafting historv and ita snbsequent interpretation bv UNAT (see in particular
Kimpton v, the Secretarv-Ganeral of the United Nations (Judgement No., 115)
indicates tlLat it refers solely to certain heneficlaries of officials (i.e., to
persons covered hwv ILOAT statute article iI, para. 6 (b)),

3/ For purposes of claritv, paragraphs or articles proposed to be inserted
hetween existing rrovisions are, for Che most part, assigned temporary numbers in

this draft, to he replaced bv consecutive numberinag if the proposed zmendments are
adopted.

4/ See para. 19 of the commentary above, Unless otherwise indicated, all
paragqraph references in these notes are to that section of the present document.

5/ See para. 21.

o

/ See para. 23.

I~
~

Proposed deletion of a transitional provision of no current significance.

u/ See para. 32.
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Notes (continued)

9/ In order to eliminate the anomalv wherebv a significant part of the
jurisdiction of the Trihunal, i.e. that relating to the United Nations Joint Staff
Pension Fund, is not referred to at all in the statute of the Tribunal, it is
proposed to add a new article 2 tres, which is so formulated that anv amendment of
the relevant provisiona of the Pension Fund Requlations (at present art. 48) would
not normallv require any further amendment of the Tribunal's statute,

—

/ See para. 92.

—
™~

This provigion would codify the prevailing practice,

12/ See para. 30.

l}/ See para. 12, As an alternative, the bracketed words could he added to
paradraph 6 of the proposed draft General Assemblv resolution in annex I C.

14/ As suqgested by UNAT (annex II, para. 21), evidenclv to clarifv a point
addressed hy the International Court of Justice in its advisorv opirion on the
Mortished case (op. cit., p. 375, paras. 35-37),

15/ See para. 14.

16/ It is proposed to renumber paraqgraphs 3, 5 and 6 of article 3 in a more
logical order,

17/ It is proposed that present paragraph 4 of article 3 hecome the first
sentence of a new first paraqraph of article 5 in which it seems more logicallv to
belong.

18/ To clarifv the procedure, in the same sense as is being proposed in a new
provision to be inserted into the ILOAT statute, for dismissinag a member of UNAT.

19/ As proposed by UNAT (annex II, para. 24).

20/ Addition proposed to assure consistency with the penultimate clause of
article 14, and taking into account paragraph 2 of proprnsed new article 2 tres.

21/ See para. 97.

2/ Conseaquential on the proposed addition of article 5 bis.

23/ See para. 44.

24/ Consequential on the proposed extension of the jurisdiction of the

Trib;;al (see paras. 17~18) bv the addition of proposed new paraqraph 2A of
article 2,
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Notes (continued)

25/ Consequential on the tentativelv proposed extension of the jurisdiction
nf the Tribunal (see para. 32) bv the addition of new article 2 bis.

26/ Conseauential on the proposed addition of new article 2 tres (see note 9
ahove). Such provisions alreadvy exist in chapter VIII of the rules of the Tribunal.

27/ Conseaquential on the tentativelv proposed new article 2 quatro.

28/ In view of the increasing number of applications under existing
article 12 and the proposed addition of two new provisions as paragraphs 3 and 4,
it may be useful for the parties to receive gquidance as to the method of initiating
and conducting post-judgement proceedinas in the Tribunal.

29/ Conseaquential on the proposed addition of new paragraph 2A of article 9,
See para. 67,

39/ Conseguential on the proposed addition of new paradgraph 2A of article 2,
to whicnh article 7 cannot apply.

31/ See subpara. 37 (a).

32/ Reauired by General Assemblv resolution 35/219 A, paraqraph 1. As
proposed to be fornulated, the lanquages used btv the Tribunal would in the future
always he automatically adinsted to those of the General Assemblv (at present the
six lanquadges specified in rule 51, A/520/Rev.15).

33/ As the second and suhsequent sentences of the present paraaraph 1 of
article 9 cannot applv to applications submitted pursuant to the proposed new
paraqgraph 2A of article 2 or to the proposed new article 2 tres, it is proposed
that these sentences be separated into a new paragraph lA of article 9, applicable
solely to applications submitted pursuant to paragraph 1 of article 2.

34/ See bara. 55,

15

/ See subpara. 62 (h).
36/ See para. 61.

37/ To broaden the appli.cability of this provision to applv also to
applications submitted pursuant to proposed new paraqraph 2A of article 2 and
proposed new article 2 tres, it is proposed to subhstitute a phrase from the second
sentence of article 2(1).

18/ See para. 49,

39/ See para. 67 and note 23 to para. 64.

40/ See subpara. 37 (b).

/oo
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Notes (continued)

41/ Consequential in part to the propcsed addition of subparaaraph (c) of
proposed new paraqrapvh 2A of article 2, as well as of article 2 tres, which may
result in proceedings in which the United Nations is not the respondent, and in
part to the propnsed amendment to article 14,

/ Consequential on the proposed addition of new article 11 bis.

42
43

~N

See paras, 75-76 and 86 (a).
44/ See paras. 84 and 86 (a).

45/ Under article II.1 of the rules of procedure of the Committee on
Applications for Review of Administrative Tribunal Judgements (A/AC.86/2/Rev.}),
the date of the Tribunal's juduement "shall he concidered to be the date on which
it has been received by the parties to the proceedings before the Tribunal, which
date shall be presumed to bhe two weeks after the dispatch of copies thereof by the
Executive Secretarv of the Tribunal", Fuirthermore, the Committee aqreed that the
date sn specified "should have the status of a presumption only, so that it would
be open to either partv to the pioceedings to show that the actual date of receipt
of a judgement delivered by the Administrative Tribunal was later than two weeks

after its dispatch bv the Executive Secretarv" (ibid., footnote 1/ and A/AC.86/28,
para. 4).

46/ 1t is proposed that henceforth applications to the Committee on
Application for Review be submitted to the Tribunal (i.e., to ita Executive
Secretary), as would also bhe the case, under proposed article 1. bis, paragraph 1,

of applications to the joint panel; this would mean that the Committee would no
longer need to have its own secretarv.

11/ Under the same provision referred to in footnote 45/, "the date of
recaipt of an applicatior. is the date when copies of that application are
dispatched to the members of the Committee [on Applications for Review] by the
secretarv of the Committee®.

48/ sSee para., 86 (a).

49/ Addition proposed in order to ensure that rules such as those referred to
in notes 45 and 47 are considered valid.

gg/ To achieve consistency and to take account of situations in which the

United Nations is not the respondent organization (under proposed art. 2 tres or
under art. 14). :

51/ The bracketed words, which do not appear in article XII, paragraph 1, of
the ILOAT statute, were included in article 11, paragraph 1, of the UNAT statute
when that provision was added as an adaptation of the earlier ILOAT provision,

52/ See paras. 85 and 86 (b).

/..l
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Notes (continued)
53/ See paras. 80 and 86 (b).
54/ See paras. 83 and 86 (b).
55/ See para. 86 (b).
56/ GSee para. 89,

57/ Since proceedings to revise a judgement on the basis of newly discovered
facts are different from those for the correction of errors, it is proposed to
separate existing article 12 into two paragraphs; such a change is particularly
desirable because of the proposed additicn of two new post-judgement procedures in
new paragraphs 3 and 4.

58/ See para. 69.
59/ See para., 70,

60,/ See para. 72,

61/ since the primary purpose of article 14 is to permit UNAT to serve also
the other organizations of the common system, it is proposed to delete the specific
reference to the specialized agencies (some of which, such as the World Bank and
IMF, do not follow the common system), and to substitute the criterion that at
present defines membership in the common system (i.e., acceptance of the ICSC
Statute) , which would also include organizations, such as IAEA, that are not
specialized agencies. 1In addition to the common system organizations, which may
submit to UNAT without further action of the General Assembly, it is proposed that
the Tribunal might also be opened to other international organizations specified by
the General Assembly.,

62/ See para. 20.

63/ To permit organizations that submit pursuant to article 14 to specify to
what extent they wish to make use of the provisions relating to:

(a) Proceedings other than applications brought by staff members (art. 2(2A));
(b) Claims by employing organizations against staff members (art. 2 bis);

(c) Internal appeals procedures (art. 7),

(d) Compensation and costs (art. 9);

{e) Review of judgements (arts. 11 and 11 bis).

64/ Consequential on the proposed adidition to article 3(1l) of the statute,
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Notes (ccntinued)

65/ Conseguential on a proposed amendment to article 14 of the statute (See
note 61 abhove).

66/ Conseguential on the proposed addition of articles 2(2A) and 2 tres to
the statute.

67/ 1t is the Secretary of UNJSPB, appoirted in accordance with article 7(a)
of the UNJSPF Regulations, who corresponds most closelv to the chief administrative
officer of an agencv and who is the appropriate source of notices issued pursuant
to article 30 of the UNAT Rules.

68/ See par~. 44,
69/ To reflect the new language of United Nations Staff Requlation 8.1(bh).
70/ See para. 47.

71/ New rules called for by proposed new subparagraphs 2 (f)-(k) and 2 (a) of
article 6 of the statute (see notes 22 and 24-29 above).

72/ See paras. 96 (e) and 97.

73/ oOfficial Records of the Cenera2l Assembly, Fortieth Sesaion,
Supplement No. 9 (A/40/9).

74/ See para. 92 (a).
15/ See para. 92 (cl.

716/ See para. 12.

77/ See para. 12. This text mav be considered as an alternative to the
lanquage proposed to be added to article 3(1) of the requlations (see annex I A).

18/ See para. 95,
19/ See paras. 96 (a)-(c) and 97.

80/ sSee para. 32.

/oo
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ANNEX II

Comments by the United Nations Administrative Tribunal on the

note by the Office of Legal Affairs entitled "Harmonization

and further development of the statutes, rules and practices
of ILOAT and UNAT: draft proposals™*

1. The Tribunal welcomes the studv initiated by the General Assemhlv of measures
that might be taken to harmonize the proceedinqs of the two common svatem
administrative tribunals and at the same zime to improve the statutes and rules of
the two tribunals. If the General Assemhlvy decides to pursue this subiect, the
Tribunal would be glad to respond to gquestions Member States may wish to ask, and
to comment on developments, possiblv bv meauns of an oral presac-tation. The
Tribunal would like also to suqqest the possibility of inviting the participation
of Madame Paul Bastid, a principal architect of the Statute of the Tribunal, a
member from 1950 to 1982, and its President during two suhstantial periods; she
could provide valuable views on many facets and problems of the Tribunal's work.

2. Composition of the Tribunal (paras. 11-16). The Tribunal is unable to aqree
with anv suggestion that members of UNAT should have held high judicial office in
their own countries. Such a qualification has been regarded as unduly limitinag
even in the case nf the Internatjonal Court of Justice and, had it been in effect,
would have deprived UNAT of some of its most distinquished members. Consequently,
the Tribunal bhelieves that the provisions of and practice under article 3 of the
statute should be' maintained.

3. The Tribunal also cannot support the proposal that, in place of the current
system of nominations and elections, members of UNAT should be proposed by the
Secreta:v-General. Bearing in mind the desirability of maintaining the
independence of the Tribunal, it is not appropriate to qive an enhanced role in the
gselection of members to the Secretarv-General who is, after all, the respondent in
most case: _oming before UNAT.

4, Jurisdiction (paras. 17-32). The Tribunal sees no objection to extending its
jurisdiction to (a) limited special citeqories of officials who while not staff
members hold a remunerated United Nations post, (b) consultants and other holders
of Special Service Agqreements and (c) emplovees of staff representative organs and
staff enterprises. But it has considerable reservation concerning the proposal to
give it jurisdict... over "other contractual disputes", which the proposal does not
define hut which, if thev had a principally commercial rather than personnel or
admir.istrative character, could carrv the Tribunal into quite different fields.

* These comments refer to an earlier version of the present paper and
consequently do not take account of changes made suhsequently, whether in response
to these comments or otherwise, except cthat the paraararh references have heen
adjusted to refer to the present text,
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5. The Tribunal has considerable doubt whether the better administration of the
Secretariat would be furthered by the proposal to qive UNAT the power to deliver
advisory opinions at the request of the Secretarv-General. Any tendencv for the
Secretarv-General, hefore deciding on difficult or controversial matters, to turn
first to the Tribunal, thus interposina the Tribunal in the operation of the
Secretariat, would be undesirable., The Tribunal believes that its role is better
limited to review in the course of subseaquent challenge to decisions of the
Secretarv-General, as has been the case since its establishment bv the General
Assembly,

6. Prerequisites for proceedings (paras. 33-37). The Tribunal questions whether
the Joint Appeals Board should have the power to prevent an application from
reaching UNAT if the Board finds ' nanimously that the application is "clearly
devoid of merit". From the purely leqal point of view, it would be more desirahle
for the statute to leave to the Tribunal, in the light of its jurisprudence, the
final decision whether an application has any merit.

7. It mav also be questioned whether the T-‘bunal should be authorized to impose
cocts on an applicant, even if limited to one month net emoluments. Manv of the
cases before UNAT involve persons no longer in the service of the United Nations,
which would mean that, {f imposed in such instances, costs wculd be difficult to
collect,

8. Procedures (paras. 38-47). The Tribunal has no comments to offer.

9. Remedies (paras. 48-67). From the viewpoint of the Tribunal, increasing the
amount of monetarv compensation it can award from two to three vears of emoluments,
as with the World Bank Tribunal (the ILO Tribunal has no limit), does not seem
necessarys UNAT awards have only once since 1950 invoked the statute's power
exceptionally to make an award greater than two ‘’zars net base salary. This is a
auestion of policy which mav depend in part on how far the General Assemblv wishes
to pursue "harmonization",

10, The proposal to include a new paragraph 2A in article 9 of the statute in
order to provide standards for awarding costs to an Applicant appears to be unduly
complicated. If change is thought desirable, a reform a.ong the lines proposed to
ILOAT may be preferable, namely, to revise UNAT's statute to provide that "If the
Tribunal finds the application well-founded in whole or in part, it may award to
the applicant compensation for reasonable costs incurred by him in instituting
proceedings before the Tribunal".

11, Post-judgment proceedings (paras. 68-72). The Tribunal agrees with the
suagestion that a request for the interpretation or clarification of a judgment be
allowed, but a one-vear time-limit should be added,

12. Review of Tribunal judgments (paras. 73-95). The Tribunal thinks appropriate
on {its part a measure of reticence with regard to matters relating to the review of
its judgments.
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13. The Trihunal has considered the various proposals presented bv the Office of
Lega: Affairs, It recalls that the current system estahlished by the General
Assembly for review of UNAT judgments by the International Court of Justice has
proved practicable and useful. The high authority of the Court as reflected in the
Fasla and Mortished opinions suggests to the Tribunal that the role of the Court
should be retained. The system proposed in article 11 bis, and the changes by way
of "harmonization" that would be reauired in the ILOAT statute, would create new
and more difficult problems.

14. The Tribunal considers that the existing svstem should be retained permitting
review to be sought by Member States, bv the Secretarv-General or bv the applicant,

15. The Tribunal also notes that, in the usual case, an applicant has alreadv had
recourse to the elabhorate procedure of the Joint Appeals Board.

16, There does not seem to be justification for adding another tier in the form of
a "review panel" comurising members of hoth ILOAT and UNAT, as suqggested hy the
Office of Leqal Affairs in article 11 bis, which would add siagnificantlv to the
cost and time required bv the judicial process.

17. The Tribunal wishes in this connection to draw attention to the need to reduce
the difficulties under which the joint appeals boards operate. The hoards
constitute an indispensable first phase of the consideration of complaints by staff
members concerning non-observance of contracts of emplovment and terms of
appointment. For a long time now, the work of the various hoards in New York,
Geneva and Vienna has met with serious difficulties because of inadequate human,
financial and administrative resources. The Tribunal has in a number of i{ts
judaments recalled the maxim that justice delaved is justice denied. However, in
spring 1984 {t has had to deliver a judgment in a case in which the Jnint Appeals
Board (Geneva) procedure took a full five vears, none of the delavs beina
attributable to the staff member concerned. The Tribunal is also aware that, in
New York, the extremelv small numher of staff membhers assianed by the Office of
Personnel Services to prepare the responses on behalf of the Administration is
unrealistic and they cannot perform the work in a timelv manner,

18, The Tribunal thus urges that the joint appeals bhoards bhe provided with
adequate resources so that thev can achieve the purpnses for which the General
Assembly created them when it adopted Staff Requlation 11.1 35 vears ago, While
the Administrative Tribunal {tself has kept pace with its work, the inabilitv of
the joint appeals boards to fulfil their functions in a reasonably timelv wav is

harmful to the Oragqanization's staff memhers, to the apoeals system, and to the
United Nations.

19. Co-operation between the Tribunals (paras. 96-99)., The Tribunal welcomes and
is seeking to encourage wider contacts bhetween the members and secretariats of UNAT
and TLOAT in order to facilitate the resolution of common problems. It favours a
reqular joint meeting during the UNAT spring session when the two tribunals are
sitting in the same citv (Gereva).
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20, The Tribunal ailso helieves that consideration should be given to the
preparation of joint ITOAT/UNAT repertoires or indices of judqments, which could he
very useful in the further harmonization of the work of the two tribhunals.

21. Additional matters. The Tribunal has lonag found it useful to appoint a fourth
member to serve in a particular case as an alternate in the event of l.icapacity of
one of the memhers. If the General Assembly were otherwise to revise the statute,
the Tribunal suqggests that thls practice be codified in a revision of the second
sentence of article 3, paragraph 1, of the statute to provid> that "Only three
shall sit in anv particular case but the President mav appoint a fourth member to

serve as an alternate, who shall have the right to vote if a member is unable to do
so",

22, 1w order to foster the independen-a of the Tribunal, it is believed that the
statute, if otherwise to he revised, should make clear that the concurrtence of the
Tribunal should be required with respect to the terms of appointment and the actual
appointment of the Executive Secretarv and staff, rather than their being made
snlely by the Secretarv-General who is a party to most cases coming before the
Tribunal. The Executive Secretarv ancC staff, as officials of a judicial bodv, must
have the necessarv independence of the varties teo proceedings, It is thus
cuggested for the consideration of the Ge:er»i Assembly that there be added to
article 3, paragraph 4, of the statute provision along the lines that:

"The Executive Secr..arv and other staff shall he appointed and the relevant
conditions of appointment shall he settled in consultution hetween the
Tribunal and the Secretarv-Geueital. The Executive Secretarv and his staff
shall be responsible only to the Tribunal in the exercise of their functions.,”
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ANNEX III
Jurisdiction of the administrative tribunals of the United Nations
T and the International Labour Organisation

UNAT in respect of all staff disputes
United Nations a/ (UN)
International Civil Aviation Organization (ICAQ)
Internaticonal Maritime Organization { IMO)
UNAT in respect of Pension Board decisions
Registrv of the International Court of Justice (ICT)
International Fund for Agricultural Development (IFAD)
International Centre for the Study of the Preservation

and the Restoration of Cultural Propertv b/ (ICCROM)
UNAT in respect of Pension Board decisions and ILOAT in
respect of all other staff disputes
International Lahour Organisation ¢/ (ILO)
Food and Agriculture Organization of the United Nations (FAD)
United Nations Educational, Scientific and Cultural

Organization {UNESCO)
World Health Organization (WHO)
International Telecommunication Union (ITU)
World Meteoroloaical Organization (WMO)
World Intellectual Propertv Organization (WIPO)
International Atomic Energv Agency (IAEAR)
Interim Commission for the International Trade Organization (ICITO/GATT)
United Niations Industrial Development Organization {(UNIDO)
ILOAT in respect of all staff disputes d/
Universal Postal Union (UPU)
European Oraanization for Nuclear Research b/ (CERN)
European Ordganisation for the Safetv of Air Navigation b/ (Eurocontrol)
European Patent Organisation b/ (EPO)
European Southern Observatory 9/ (ESO)
Intergovernmental Council of Copper Exporting Countries b/ {CIPEC)
European Free Trade Association b/ (EFTA)
Inter-Parliamentary Union b/ {(IPU)
European Molecular Biology Laboratory b/ (EMBL)
World Tourism Organization b/ (WTO)
African Training and Research Centre in Administration

for Development b/ {CAFRAD}
Central Office for International Railwav Transport b/ (OCTI)
International Center for the Reagistration of Serials b/ {CIEPS)
International Office of Epizootics b/ (OIE)

loon
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Notes

a/ Excepting the Registry of the International Court of Justice (see part B)
and UNRWA area staff (see commentary, note 14).

b/ Not a participant in the United Nations common system.

c/ ILOAT also in respect of the ILO Staff Pension Fund and certain private
law contracts.

d/ These organizations are not members of the United Nations Joint Staff
Pension Fund. The only member organization of the Fund that has not vet agreed to
the submission of disputes relating to Pension Board decisions is the European and
Mediterranean Plant Protection Organization (EPPO), which is not a participant in
the United Nations common svystem.



