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I. INTRODUCT ION

1. The pre.ent report constitutes a substantially unchanged resubmission of
reportl previously submitted to the General Assembly at its thirty-ninth and
fortieth sessions (A/C.S/39/7 and Corr.l and A/40/471, respectively), t~king into
account developments reported to the forty-first s.&sion (A/C.5/41/8) and those
that have occurred since then. Although those successive reports, to which the
General Assembly has not yet had an opportunity to ~ive substantive consideration
(see paras. 7 and 8 below), were Bu~mitted at its explicit request and in response
to its concern about poslible divergencies in the juriRprudence or practicel of the
two common system administrative tribunals, they may alBo he considered relevant to
the more recent concern about the functioning of the system of recourse procedures
within the Organization. 1/ Finally, it might be noted that a declaratio" given by
a member of the International Court of JUltice in connection with the Yakimetz case
explicitly recommended that the Assembly proceed to examine the Secretary-General'l
report on the present f'IJbject, while the Court and certain Judges addressed other
matters (in particular the review procedure for Tribunal judgements) dealt with in
the presen t report. ~/

2. At its thirty-third session, in 19J8, in the course of itB consideration of
the item "elating to the re~ort of the Interhational Civil Service
Commission (ICSC), tHe General Assembly requested th- Secretary-~neral and his
colleagues on the Administrative Committee on Co-ordination (ACC) to stUdy the
feasibility of establishinq a single administrative tribunal for the entire common
system and to report thereon to the Assembly at its thirty-fourth session (see
sect. I of Assembly resolution 33/117 of 19 December 1978).

3. At its thirty-fourth session, the General Assembly, after havln'oJ considered a
report prepared by ACC advising against taking immediate steps to merge the two
existing common system tribunals (that of the International Labour
Organisation (ILO) and that of the United Nations) but suggesting the purposeful
harmonization and further development of the statutes, rules and practices of these
tribunals (A/C.S/34/3l, para. 13), requested the Secretary-Gener~l and ACC to
pursue such measures with a view to strengthening the COltlmon systf" with the aim of
establishing a single tribunal and further requested the Secretary-General to
report to the Assembly at its thirty-sixth session (see decision 34/438 of
17 December 1979).

4. At the thirty-sixth and thirty-seventh sessions, the Secretary-General
reported on certain relevant steps that had been taken by the united Nations
Secretariat and by the International Labour Office consequent on the adoption of
the General Assembly's decision (A/C.S/36/:3 and A/C.5/37/23}. At the thirty-sixth
session he explained that the consultations required before any definitive
proposals could be submitted to the Assembl~ had not yet been com~leted and that
consideration of the review procedure for Administrative Tribunal judgements seemed
inappropriate since such a proceeding was pending before the Inlarnational Court of
Justice. 1/ At the thirtY'~Beventh session he presented a detailed outline of a
study that had been undertaken by the Secretariat of those elements of the
statutes, rules and practices of the ILO and United Nations administrative
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tribun~l~ fur w~ich pragr~ssive harmonization or further development should be
consinered. As he was then not yet in a position to make a su~stantive s~t of
intpgrated proposals to t~e Aspem~ly, he suggested, and th~ latt~r agreed, that he
continue the con8ultati~ns necessary for ~ progressive harmonization and further
devP]clpment of t~e statutes, rules and practices of the two triruna]s, with a view
to strengthening the common system and to rcduci~g, to the extent possible, the
B~Fo~iated a~~iniBtrative costs, and that hp report to th~ Assembly on the
completion of th~se ~or.eultBtions with interim progress reports to intervening
~pssions of the Apsembly (see Assemrly resolution 37/J2 q of 17 Decemr~r 1982).

5. During 198~, the Secretariat prps~nted a revised version of the study
dps~rired at the thirty-seventh s~s~ion to a mpeting of the l~gal a~vipers of the
organizations of thp Unit~d Nations system. Th~t meeting, which was held in
New Yor~ from 14 to ,~ Septemher 19R3, also received ~ ~ip~uspion paper on t~e pame
sUhj~ct pr~pared ~y the International tahour Office. After dipcussionF inspired ry
t~ope two pBper~, thp lpgal advisers achieved a considerar]e measurp of aqreem~nt

on a number of proposed reforms deFigned to improve and/or to harmonize t~e

procee~ings of the two common system arministrative triruna]s. Upon re~piving the
Secretary-Gpneral's interim report on these developments (A/C.S/38/26), th~ General
Assemrly, at itp thirty-eight~ seFsion, requested that the Secretary-General
accelerate the necessary consultations and report thereon to it at its thirty-ninth
~eppjon (see decision 38/409 of 25 November 1993).

6. On th€ ba~is of the conclusions of thp legal advisers, the S~cretariat

prepared a set of proposal~ relating primarily to the instruments governing the
Unit~d Nations Administrative Tribunal (UNAT) and its practices. Those proposals
were t~en distributed for comm~nts to the executive heads ~f ILO, of ti ~ two
specieliz~d agen~ies s~bject to the jurisdiction of UNAT and of the oth~r common
sy~tem organizations the staff of which are authorized to present appe~ls to UNAT
in r~spect of Pension Fu~d cases, as well ~s to the Trirunal itself, the Registrar
of the International Cour.t of Justice, the Secretary to the Unit~d Nntions Joint
Staff Pension Eoard, the Federation of Internat~onal Civil Servants
AFlsociations (FICSA) end the Co-ordinating Committ(>e of Independent Staff UnionE
and AssociationF of the United Nations Syste~t (CCISUA). After theEe proposals had
h(>en C"o-or~i natpd wi th those being prepared ~y Jl,O in re] ation to the lT,O
Administrative Tribunal (JLOAT) and account had been taken of comments r(>ceived
from five of the agencies (He Food anc Agriculture Organization ~f t!'e Urdtf"d
Nationp (FAO), the International Atomic Energy Agency (JAEA), the International
Civil Aviation Oraani7~tion (ICAQ), thp United Nations E~ucationa], Scipntifi~ and
Cultural Organization (UNESCO) and th~ 'Aorld Health Organization ~~HO)), from Hp
Trirunal itsf"lf, 4/ from the President and tl-e Registr~r ~f the Tnt~rnatiora] Court
of .Tuptice, from the Spcretary to the Pen~ion Board, from FICSA and CCrSlIA, BE \</p]]

ap from a wor~ina group pstabliEhed ry t~e Staff ~anageme~t Co-ordination
Committpe (SMCC) of the United Nations, a rpvised set of proposals was diFtrirut~d

to the samp redpientFl. comments on tteFe propoEe]FI wprE> recpi\'~d from 11.0, tt'P
International Tel~commllnication Union (ITU) ~nd FICSA and they were considerpd by
the ppnsinn Board at its thirty-third s~~sion.

7. The proposals thus developed were submitt~d to the General Assembly at its
thirty-ninth session (A/C.5/39/7 and Corr.I), w~ich rpferred them to the Fifth
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Committee. After preliminary consideration by that Committee, consultations took
place between its Chairman and the Chairman ot the Sixth Committee concerning how
that Committee might contribute to the consideration of the S.cretary-General's
proposals. 5/ On the recomm.ndation of the Fifth Committee (A/39/842, para. 12),
the General-Assembly decided to defer consideration of the report of the
Secretary-Gen.ral to its fortieth session and to consider at that session how ~o

proceed with the examination of the matter (decision 39/450 of 18 December 1981,).

8. [luring the following year, the SCtcretariat held further consultations with
lLO, which had placed corresponding proposals before its Goveming Body.!/ AS a
re.ult of tho.e consultations, further advances were made in harmonizing the
re.pective proposall relMting to the .tatutes of the two Tribunals which were
incorporated into the report submitted tu the General Assembly at its fortieth
•••• ion (A/40/47l). On the recommendation of the Fifth Ccmmittee, the Assembly
a9a~n d.cided to defer consideration of the Secretary-General's report to the
forty-first session (decision 40/465 of 18 December 1985), at which time the
Secretary-General SUbmitted a brief update (A/C. 5/41/8) • On the recommendation of
the Fifth Committee, the Assembly decided to defer cons1deration of the entire item
on admini.trative and budgetary co-ordination until its forty-second session
(decision 41/447 of 5 December 1986).

9. Since the Secretary-General's 1985 report on this item, ILO has given further
consideration to matters relating to its Administrative Tribunal and especially to
the further development of its statutes and rules and their harmonization with
those of UNAT. In particular, on the basis of a pr~posal by the Director-GeneraJ
addl'eued to the Programme, Fbancial and Administrative Committee of the ILO
Governi~g Body at its 23lst session in November 1985, 1/ the Committee established
a small tripartite working party that met in February and November 1986 to
consider, with the assi~tance of the International L3bour Office, the signif1cance
and extent of the proposed amendments to the statutes ~f the two Tribunals. The
Working Party made several changes to the lLO proposals, although largely merely of
a drafting nature.!/ Pending substantive coneideration by the General Assembly of
the proposals submitted to it, the Governing Body has taken no action on t;1e report
of the Working party or on the parallel proposals of the Director-Genetal. At its
234th s,_~10n in November 1986, the Governing Body did~ however, agree that the
preliminftry position taken by the Working Party, in principle in favour of the
amendments as proposed in the lLO paper, should be brought to the notice of the
General Assembly.!/ This is being Jcne by means of the present report.

10. The proposals discussed in the commentary below are set out in annexes I A to
C hereto, as foll~wsl

(e) Annex I A sets out, in its left column, the text of the statute of the
United Nations Administrative Tribunal as now in force (adopt~ in 1949 and amended
in 1953 and 1955), together with proposed changes therein, with proposed additions
underscored and proposed deletions bracketedJ certain tentatively advanced
additions are indicated by both underscoring and bracketing of the text in
qu.stion, each change (except for editorial adjustments) is supplied with a
footnote that generally refers to the appropriat~ portion of the commentary in the
present paper. The right column contains the corresponding provisions of the lLOAT
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etntute, pimilarly indicating ~oth the existing text and the modified text which,
su~ject to consultations and final editing, the Dir~ctor-General of ILO intends to
sU~"'it I'~r conf:liderat ion to the no Governing BOdy ~I"ld the Internat ional . Labour
Conference,

(b)

proposed
the UNAT
rules,

Annex J B sets out the text of certain of the rules of UNAT, with
changes therein indicated and explained in the same way as in respect of
statute and eimilarly ~ompared with corresponding provisions of t~e ILOAT

'c) Annex r C sete out t~e nraft text ~f a ree~lution by which the General
Assem~ly could adopt the proposed c~anges in the statute and accompliAh cert~in

other reforms referred to in the c~mmentary.

TT. COMMENTARY ON ~HF PROPO~F.D REFORMS RETATING ~O ~HF.

UNITED NATIONR ADMINIRTRN1'JVE TRIBUNAl,

A. CClmpop:tion ,.f' the tril'unale

J1. AJ though no spec! fic qual i Hcat ione are stated for ei thPr nOAT judges or UNAT
members, except that all on each Trirunal must h~ve different nationalities, in
practice UNAT mem~ere include persons of El wide variety of backgrounds, many having
h~d some years of service BG representatives to the General Assem~ly (especially
its Fifth Committee), while ILOAT is staffed by professional judges from the
highest levels of national court systems. Most of the common system organizations,
as well as certain staff representative organs, have expres~ed a distinct
preference for the ILO practice, which ILO is now proposing to codify in the ILOAT
statute and which is already reflected in the r.tatute of the recently esta~lished

\~orld Bank Administrative TribuMl (~BAT). Ort the other hand, UNAT itself has
expressed its disagreement with proposals along that line (see annex TI, para. 2),
and FICSA has cautioned against composing the tribunals exclusively of national
j\l~ges.

12. Taking into accClunt the~p diff~ring reactions, i' is suggested that the
Genpr81 As~em~ly might wish to make appointments to UNAT BO that moet mem~ers will
~avp bct~ jUdicial experience and rome familiarity with international
administrative or labour law.!Q/ It is thereforp propos~d that a provision to
tt-at effect re incJun~d in the UNA'T' ~tatute itFelf (Fee, in annex T A, the pro~ped

addition to t~e first Fentence of art. J, para. Ij. Alternatively, the Assem~ly

mig~t prefer to merely incluce a correspon~ing instruction in its reFolution (Fee,
in annex r c, t~e bracketed ~rtion of draft para. 6). In additiCln, it is
Fugoepted that t~e impart hI nature an~ judicial statlll'" of UNA'T' would t-e p",haN"'po

if the Assem"'ly were to tran~fer the tas~ of selecting the members of UNAT fr~m the
Fifth to t"'e Rixt~ Committee, and this pro~sal iF also reflected in annex I C,
draft Farsgraph 6. Although not included in that draft, it would ~p also possirle
to inclUde in the re~olution, BP some or~anizations ~avp suggeFted, some criteria
relating to the age of Trihunal jUdges.

/ ...
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2. Selection of the mem~ers

13. UNAT mem~er~ are appointed by the General Aesem~ly (UNA~ ptatute, art. 3,
para. 2) and JIOAT judgee ~y the 110 Conference (ILOAT statute, art. Ill,
para. '). T~e actual practice is, however, quite rlifferent in respect ~f the tw~

t ri~ul"lall!l. UNAT mem~E'rs arE' nomi nated ~y Gov.. rnmentFl and tt-erE' is an "p] ectiC'ln"
(col"lducted 1" thE' Fifth ('"omm1ttE'p and corfirmfld l"y the Af:lPem~]y) "'I'ic'h gpl"lerally
reflects geograp~ical cOl"lsiderations on w~ich neithE'r the ~ecretary-General, nor
the etaff, nor other organi 1-at ions subject to UNAT cal"l eXE'l't "IW overt, i I'Ifl UPl"IC ~.

lLOAT judgee, on the Jther hand, are actually nominated by 'the ILO
Dlrector-GenE'ral, after coneultations with the 11,0 Staff Uriol"l and with the other
organizations subject to 1LOAT' thE'se nominations are su~mitted to the Governing
Body, which endorees them for submission to the ILO Conference, which apprC'lve~ th~~

without discussion. Because tt-ey see that procE'dure as resulting in the selectiol
of more objective judges, the staff pr2!er it to thE' United Nations one, at staff
insistence, an ILO-like procedure was explicitly incorporatE'd into the ~BAT ptatutp
(art. IV, para. 2).

14. Since the eFtablishment of UNAT, several inter-organizational or9a~f ~ave been
estublished within the United Nations system whose statutes explicitly r~quire

specified cOl"lsultations f~r the appointment of the member~ of these bodies
(e.~., the lCSe statute, General Assembly resolution 3357 (XXIX), annex, art. 4,
thE' J1U statute, Assfmbly resolution 31/192, annex, art. 3). It ip therefore
propoped, and is indicated in annex I A, t~at a new paragraph 2A re added to
article 3 of the UNAT statute {following exhting para. 2) il"l which a llIimilar
consultation procedure would be set out. Since, ap UNAT has pointed out {annex 11,
para. 3), t~e Secretary-General is the nC'lminal reepondent to moet caselll before th~t

Tribunal, it is proposed t"at tt-e coneultatione be cC'lnductE'd by t"e President of
the G~reral Assemhly, 8P rE' does in re~pect of JTU member~. T~p propope~ languaop
w~uld pE'rmit, and it is ~o intend~d, t~at t~e Pre~idel"lt prepent m~re candidatep to
t~e Appem~ly than t~ere are places t~ ~E' filled, ~~wever, it is und.rpt~od that t~f'

Apsembly would not apPC'lint any mem~er w~o is not on t~. ]ipt of candidates wit~out

e~nducting the prescrihed consultation~.

3. Structure of thE' tribunals

15. UNAT is compoeed ~f Feven co-equal mem~erp, although the Tri~ural itself
elects one of its mE'mbers as President, one as First Vice-President and one as
Second Vice-Prepident, its administrative deciFions are taken ~y the plenary
Tribul"lal (rules, art. 5, para. 1), hut cases are heard by panels of three membpre
(plus any alternates oesignated by the PreFident), of whom at least one must be an
officer (statute, art. 3, para. 1, rules, Brts. 3, para. 3, Bnd 6, para. 1), in
practice t~e panels are constituted to make use of all m~mbers available at a
session, although there is a tendency for the three officers to be assigned to thE'
more difficult and important cases. nOAT had been composed of three judges and
t~ree deputy j~dges, but at the request of the Tribunal, motivated by its growinq
case-load and ae proposed by the Director-General, the Governing Body, at its
233rd session in May 1986, recommended to the lLO General Conference an amendment
of article Ill, paragraph 1 ~f the lLOAT statute, to incrE'asp the numher of deputy
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judges frolil three t.) four ,!.!'/, as that recommendation was accepted by th<>
Conference, 11/ lLuAT now has the same number of judges plus deputy judges as UNAT
and the World Bank AdminiAtrative Tribunal, namely seven. The Tribunal itGclf
elects a President and Vice-President from among its titular jUdyeo. Cases are
heard by panels of three judges, of whom at least one must he a titular judge, for
years, only the three titular judges sat, unless one hl'rpened to be unavailable,
but lately, depu~ies have participated more frequently.

16. The statute and rules of the two tribunals differ considerably concerning
thei r respecti ve structures. However, as indicated, the act'lal practice does not
differ markedly, except for a somewhat wider dispersal of routine UNAT cases among
all members of that Tribunal. Short of actually unifying the two tribunals, there
ooes not seem to be any reason for striving for greater uniformity in the Rtructure
at the two bodies, and to obtain b:J-::h uniformity would rc~uire complicated changes
in on~ or both statutes.

B. Extension of jU~isdiction

17. Except for its jurisdiction in r~spect of appeals against decisi0ns of UNJSPB,
the jurisdiction of UNAT i1'5 restr icted to "appe,--15" by United NationR staff members
(or persons with derivativr rights) agai,,:1: i.ne Organization, 1.1/ alleging
non-observance of their contracts of employment, the same is true in respect of the
specialized agencies (H" .nd IMO) to which jurisdiction of UNAT has been extended
pursuant to article ~4 of its statute. Thus UNAT is now unavailable for any
dispute bro'Jght by a person other than a staff member, .!.it' even if t'mployed by the
United Nations, or for disputes not relating to contracts of employment, or to a
claim by the Organization against a staff member, or to disputes between staff
members, or between an entity closely related tc the Organization (such as a staff
union or staff enterprise) and an employee of that entity, or to a dispute between
the United Nations and a staff reprel;ellcative olqan (Le., a staff association or
union). Generally speaking, lLOAT is similarly restrictt:'d, althOlgh its statute
does have a provision fart. 11, para. 4) granting it com~~tence OV~l any
contra ual disputes to which ILO is a party, as long as the contract so ~rovides 
a speCIal provision which 11.0 is proposing to dmend in vrder to extend it RO as to
.&lake it available solely for employment-related disputes, to other organizations to
which ILOAT jurisdiction is extended pursuant to the annex to its statute. Thus
there are a number of disputes, of an employment or a non-employment nature, which
eith2r cannot be, or as a matter of policy generally are not, suhmitted to any
dom~stic court because of the immunity (whether ahsolute or melely functional) of
one or both parties, but which still cannot he referred to either of the existing
administrative tribunals. In this connection it should be noted that even though
section 29 of the Convention on the PrivilegE'S and Immunities of the Unitel} Nation',;
(General Assembly resolution 22,A (I») and section 31 of the Convention on the
Privileges and Immunities of the Specialized Agencies (Assembly resolution
179 (1I»), as well as some headquarters agreements, require the organization
concernen to make provision for ,.ppropriate modes of settlem~nt of private law
disputes to which it is a party, or to which an official who enjoys immunity is a
party, and the tribunals were set up in partial tulfilment of those treaty
obligations, 'leither the United Nations nor ILO is rc:lquired to make its tribunal,
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or indeed any standing tri~unal, available for the resolution of all types of
disput~sJ however, in view of its obligation to provide some appropriate modes of
settlement, it may find it convenient to utilize the tribunals for certain other
types of cases other than the restricted categories for which they are now
competent.

18. Any extension of UNA~ jurisdiction to different types of parties and cases
should take into account the special expertise of the Tribunal, the undesirability
of changing its character by burdening it with numerous cases of a nature different
from t~ose submitted under its basic jurisdiction, and the frequency, importance
and difficulty of resolving oth~r types of disputes for which the Tribunal is not
now competent. Account should also be taken of the views of other related
international organizations that might wish to utilize the Tribunal by submitting
to its jurisdiction. The following proposals are based on a weighing of such
considerations.

1. Special categories of "officials"

19. Over the years, the General Assembly has established a small but growing
number of categories of persons whom it appoints. on a full- or a part-time basis,
to perform functions for which they are remunerated, in several specialized organs
of t~e United Nations'or of the United Nations system. These include rese, the
Advisory Committee on Administrative and Budgetary Questions and the Joint
Inspection Unit (JIU). While the number of such functionaries, who are clearly not
members of the staff within the meaning of Article 101, paragraph 1, of the
Charter, is relstively small, experience shows that a number of questions
concerning their emoluments or other terms of services do arise and up to now have
had to be resolved by unilateral decisions of the Secretary-General. It is
therefore proposed that article 2 of the statute of the Tribunal be amended by
aQding a new subparagraph (temporarily numbered 2A(a) in annex I A), under which
such persons would automatically have access to UNAT on the same basis as staff
members, except that, pursuant to article 7, paragraph 1, they would not be
required to submit their dispute first to the Secretariat's Joint Appeals
Board (JAB).

20. Under a proposed amendm~nt to the last sentence of erticle 14, any ot~er

orgarization that submits to UNAT could, but need not, provide that persons
employ~d by it on a corresponding basis (i.e., appointed by a governirg organ)
could also have access to the Tribunal. Similar arrangements would be possible in
respect of the extensions proposed in paragraphs 21 to 23 below.

2. Consultants and other holders of special service agreements

2l. The United Nations employs a great number of persons for longer or shorter
periods on special service agreements (SSAs) or on similar contractual in$trurnents
that do not constitute letters of appointm~nt. As they are not staff members, they
do not now have access to UNAT, and if disputes arise concerning the terms of their
employment, these must be settled on an ad hoc babis i.e., by negotiations and, if
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these do not succeed, g~nerally by arbitration. Incidentally, ILO is not similarly
handicapped, for its SSAs and similar contracts provide for submission to ILOAT
under article 11, paragraph 4, of its statute (see para. 17 above). To make UNAT
available to such United Nations consultants, it is proposed in annex I A that
article 2 re am~nded by adding another subparagraph (tentatively numbered 2A(b».
As formulated, under that provision access would depend on the inclusion of an
appropriate provision in the contract of employment, however, it would be expect€d
that, in the absence of any other spe~ifical1y agreed method of settling disputes,
the Secretary-General would provide in SSAs for submission to the Tribunal.

3. Employees of staff representative organs and staff enterprises

2'. The employees of staff representative organs and of certain staff enterprises
not established under national law may not be able to sue their employers in
~ational courts, for such employers may be considered to be mere emanations of the
international organizations with which the staff in question are associated;
how~ver, if the employ~es in question are not employed directly by the
organizations themselves, they cannot at present submit their employment disputes
to a~ adwinistrative tribunal. Whether or not the organizations' obligation to
provide a forum for the settlement of those disputes that are shielded from
national courts by international immunities extends to this type of employee, it
nevertheless seems desirable to offer them a~c~ss to the existing tribunals if that
can b~ arrang~d, unless it is considered preferable to treat such employm~nt

r~lationships as fully subject to local law and not to assert any immunities.

23. It is therefore proposed in annex I A that a new subparagraph 2A(c) be added
to article 2 to allow the employees of any entity not established under national
law and covered by United Nations immunity (e.g., staff representative organs and
staff enterprises) to submit applications to UNAT against their employer, a similar
proposal is being made in respect of ILOAT. Unlike under the other extensions
proposed in paragraphs 19 to 21 above, the United Nations would not be the
responding employer or even a party to such a proceeding. Consequently, the
Secretary-General would have to arrange, as he no doubt can do through appropriate
administrative meaSl1res, for the employing entity to defend itself against such an
application and to abide by any judgements.

4. Other contractual disputes

24. Aside from employment contracts, the United Nations enters into many other
types of basically private law agreements, with consulting firms, suppliers,
providers of services, etc. As it generally does not wish to litigate any
resulting disputes in national courts, which would require a waiver of its immunity
if t~e Organization is the defendant, many such contracts provide for arbitration,
Eit~er by a standing arbitral body such as t~e International Chamber of Commerce or
Py an ad hoc DoCy. In SOIDe instances, the United Nations mig~t find it convenient
to provide for settlement by UNAT, which would be analogous to the facility that
was e~joyed by ILO under article 11, paragraph 4, of the unamended version of the
lLOAT statute (see para. 15 obove). On tpe other hand, the fact that II,O, which
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for years has enjoyed the possihility of relying on this ILOAT facility, ie now
considering extpnding it to other organizaticne ~ut only in respect to
employment-related disputes (which for UNAT would h~ covered ~y the proposed n~w

parafl. 2A(a)-(c) dhc'lSSpd in pans. 19 to 23 ahovp) suggeptB that an extension of
UNAT jurhdict;on to othu types of cases wCluld, on balance, not k-e desirat-le. In
thie ~onnection it ~hould he noted that the Tribunal itAelf has exprpeFe~ itp
llnPape ahout P\lct. a p"opoeal (pee anrex 1I, para. 4).

~. Staff representative OrQ~n8

~~. Certain ptaf! reprepentative ~rganp, and in particular FTCRA, have PugQPpte~

that they themselvep phould he admitted as partiee to proceedings (~ther than aF
reE~ndente purpuant to the propopal di~cUAPed in p~rap. 22-23 at-o~p) in eituationp
euch aF th~ following, in some of which Fuch participation has k-een allowed in
reppect of certain non-United Nationp-pyetem international admi~ietrative trihunale.

(a) In support of either party to a normal proceeding (i.e., one hrought by
on official against the executive head of hie employing organization), assuming
that such party so requests or at least does not object,

(b) In uupport of an eppl icant official who is basing hiP claim on rights
derived from an agreement between a staff reprepentative organ and the executive,
head,

(c) In effect to initiate or at least to support class actions on behalf of a
sUhet~ntial number or an ~ntire category of offjcials,

(d) In defence of their own rights as staff representative organs against
actions hy an executive head.

2~. Aft~r p.arnPFtly con~idering these vari~us hasep f~r possihly admitting ptaff
represent&tive organs as parties to pr~ceedings ref~rp the administrative tribunals
of thp cn~m~n Pyptp~, it wap ~~nclurlpd that nonp ha~ sufficient merit. If the
purpoEle was merply to ~upp~rt one or i'l.,~thef of the partJeF (argumente (a), (h)
and (c»), then "intpfvpntion" a~ a p~rty was unnecessary and inappropriate for the
rpa~onp di~cusped in paragraphs 40 to 42 hpl~w, w~ile participation ap an "amicus",
ap "ipC\lFPed in p8ragrap~p 4~ ant'! 44 helow, Fhoult'! suffice. M~feovpr, with reppf"ct
to llrgum~nt .. h), i t Ft-~uld I"e poil"te(l ~ut that at prepent tt-Pfe ie neHt-pr any
proviFi~r fJr nor any practice in the co~mon eYFtpm ~f c~ncluding "collective
I"argainin~ llgreem~nts" and thus of deriving rightp, therefrom. With respect to
argument (c), refprpnce is also made to paragrapt'a 45 to 47 rel~w on "ClaFs l!Icti~nF

and tpst cape~". Finally, with respect to argument (d) (which is urged with
particular vig~ur by FICSA), whilp it iF rpcogni2~d that tri~unals, and il"
particull!lr IY,OAT, ~avE' already been faced with applications the object of which
was, in pffpct, to claim ~on-observancp of the rights of a ptaff representative
orgnn, the Tribunal FPemed to have no difficulty in dealing with such applications
wheJ Eubmitted in the namp of officers or memhers oC the staff association or union
and when alleging that their own rightF of free and mpaningful association had been
diminiAhed • .!2/ ronsequently, no proposal is madp h.-rpin for any change in the
statutp, rules or practicps of UNAT.
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~. Arlvipory opinionfl

27. At prPflPl"t, l"lE"i ther UNAT nor IJ,OAT has thE" comppter,ce to render ltdviflory
opinions. l£/ T~e principal argumpnt for grltnting thpm this facility is that
in~t~ncps arifle, and arp likfl'ly to l!Irisp more frpqupntly, a" 8djustment~ are madp
to the structure of thp pmolument l!Ind ppnsion benefits of whole categories of
intE"rnatiol"al officialfl, in which it might bp useful to test thp legality of
proposed legislative or adminietrlttivp mpaflures before th~y are instituted, so as
to avoid the often long period of uncertainty while a disputed provision is first
promulgated, then applipd to onp or morE" or all staff mem~ers, somp of whom then
inFtitute a legal challfllnge, first in JAB or, with permission, immediately in a
Trihunal, which may thpn rE"ndpr a narrow decision (i.e., one applicl!lble solely to
thp imrnpoiatp appl ieant) requiring the filing of further "test cl!lses".

28. The negative argument~ CE"ntrp first of all on thp qupstion as to who is to
havp thp right to requPflt advisory opinions. the pxpcutiv~ head of the
organization only or also the policy-making organ and perhaps staff reprpsentativp
organs. Ohviously, the widpr this authority is eprpl!Id, th~ more likely it is thl!lt
unsuitahlp or othprwise undpsira~lp qupstion~ will be asked thAt might interfpre in
ppnding npgotil!ltions a",d ~ssihly draw the Tribunal into contpntioue political or
labour diflputps. FurthE"rmore. in responding to an ahstract question, the Trihunal
may, pvpn if not actually, hut in t~E" pyeB of potential partiPB to latpf litigation
On thp same issup, compromipp its ideally impartial position.

2Q • In ~n attpmpt to balal"ce thPPP various conpidprations and concprnp, an
pxtrpmply rpptricted authoriz~tion for thp rpndprinq of advisory opinionF has
tpntc!ltivply I,ppn L'clurled in annpx I A, ae a propoppd new erticlp 2 guatro (anc'i thp
rplatpd art. 6, para. 2 (i)), to illustrate how such a provi~ion might hp
formulatpd. As ~pt out ther~in, authorization would he granted to thp pro~~sed

UNAT/TI.OA'l' joint panpl thp pstll!"l iflrmpnt of which, for a qui tf" difff"rent purpoSf",
is Fuggpstpd in par8graph~ 86 to 89 bplow (,nd thp composition of which would
rf"flect its proposed function of pnsuring thp continued soundne~s and u~ity of the
juri~prudf"ncf" of the t~o common systpm tribunals). Thp qupstione on which advi~p

could bf" requested would he restricted to onPF of general legal interest to the
organizations applying the common system (of course including those relating to the
Pension Fund). To this pnd, questions are only to be submitted by the
Spcretary-Gpneral, after consultation with the other memhers of Arc. Such a
restriction of the power to request advi~ory opinions is consonant with ooth
international practice, such as that relating to the Internativnal Court of
Justicp, as well as that relating to national courts, where the right to address
such reqUf"~tF is generally extremely restricted, even if normal acc~ss to such
courts is not, account should also be laken of thp fact that the present
jurisdiction of thf" administrative tribunals is in any event asymmf"trical (sincp
all procpedings must he initiatp& by staff members). Naturally, the
Secretary-Gpnpral would he likely to comply with a recommendation from B senior
legislative hody, such as top Fifth Committee, that he makp ~ p~rticu1ar request,
ard rp would also treat with dup resppct any ~uch suggpstion from an appropriatp
tfcrnical hody (such as ICSr, thp Pension Board or the Advisory Committpp on
Administrativp and Budgptary Oupstions) J he could also rp~pond to PlICh a rpqup~t

from a staff rf"prpspntative organ, in particular one functioning on a systf"m-widp
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bafl!El (such as F'ICSA or CCISUA). If the power to make requests is thus restricted,
genuine abuses (whpther intended or not) of the advisory process are unlikely.
Incidentally, the organ requested to render an opinion (i.e., the joint panel)
would not itsplf be without defe~ces, for it can always refuse to give an opinion
if thp nature or circumetances of the request seem inappropriate to it or likely to
caUAP Fomp prejudice to its principal function.

30. In view of the proposed restrictions of the scope of thp questions to be
eu~mitted and ~f the pole organ to he authorized to do so (i.e., the
Jecretary-Gpneral in c~nsultati~n with member. of ACC), it !pems appropriate that
no is !"ot making any proP0f1al to inf1ert a corr .. sponcHng provisi("ll"l il"lto th .. nOAT
fltatutE'.

7. Claimp by employing organizations againpt staff mem~prs

31. Neither tri~unal is at prerent compptent to considE'r claims of employing
org~nizations againflt ptaff members. In those eituations in which such claims
ariee (P.g., for pxcespive compensatlon paid, by rpapon of prror or fraud, for ~n

injury done to thp organization, its property or another mem~er of itp staff, or
pE'rhape for an injury done to a StatE' or another third party, for which the
organization is liable), the organir.ation normally in the first instance settles
the matter uniletE'rally ~ in appropriate cases after conducting a proceeding in a
Property Survey Board or a Joint Disciplinary Committee - ~y making deductions from
any emoluments due to the staff memo@r, leaving it to the latter to challenge puch
decision in a proceeding he himself might institute in tne JAB or the competent
tribunal (in which all aspects of the legitimacy of the organization'B claim CJn be
litigated). This procedure generally operates satisfactorily, except when the
claims against a staff member are flO subetantial that they cannot be recovered from
emoluments due or to become due to him, especially if the staff membp,r h~s

mpanwhilp ~een spparated, since Pension Fund benefit~ are fully ~hielded even from
claims by t~~ employing organiration (Pension Fund Regulations, art. 45).

37. Although, in principle, the pmploying organization might ~ring a suit in a
natiopal court a~ainet a staff mem~pr or former staff member to recovpr funds that
it rannot withhold fr("lm him, international organizations have bE'en reluctant to
involvp ~uch courts in the settlempnt of disputes that might relate to thp internal
8ff8ir~ ("If t~p organizationa. It woul~, thprefore, apppar prefera~lp to con~uct

Fuch litigation through the competent a~ministrative tribunal, with thp ~hjpctive

of rpcpivina recognition of any rpsulting judgempnt of that tribunal ~y n~tional

c("lurte having juri~diction ovpr assets of thp defpndant. It is thereforE'
tpntetivPly proposed that e new articlp 2 t!! be ~dde~ to the llNAT ptatutp, with
~~nspquent additions of a new pubparagraph 2(g) to article 6 and par,graph 4A to
article 7, c~rrpeponding propo~alp are heing made in r~~pect of the trOAT statute.
In addition, aB the naticnal recognition and pnf~rcement ("If thE' judgements of
intprnational a~ministrativp tribunal~ will pro~ably require a furthpr devplopmprt
of the principles and practices under which national cOllrtF recognize f("lrpign
judgement or patfonal and Bomptimes international arbitral awards, it is prop("lsed
that the Secrptary-Gpnpral be requepted to study thip queetio~ (annex I C,
pa ra. 10).
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c. F~rmal prerpquieites for pro~pe~ingB

1. Time-limits for pu~mitting application~

31. Except as pug~ested in paragraph~ 45 to 47 ~eIow and for the proposed a~dition

of a special time-limit in respp~t of a tentatively proposed npw jurisdiction of
the Tri~unal diecussed in paragraphF 31 and 32, there appears to ~e no reason to
change the several provisions relating to time-limits in article 7 of the UNAT
statute. However, IIO if considering the introduction, in respect of ILOAT, of a
more liheral provision ~ased ~n thoee of UNAT, i.e., the extension of the normal
90-day limit to one year if the application is filed by the heir of a deceased or
by the trustpes for an incapacitated staff member (cf. UNAT statute, art. 7,
para. 4), although it st ill does not propose to grant nOAT the general power to
euspend time-limits (cf. UNAT etatute, art. 7, para. 5).

2. Applications manifestly devoid of any chance of success

34. Thp UNAT statute provides that an ap~lication is not receivable if JAB
"unanimously considers that it is frivolous" (art. 7, para. 3). However, although
administr~tion representatives in JAB proceedingp occasionally call the attention
of a Board pan~l to that provision, they very rarely decide to ~lock a further
appeal hy formally declaring a particular application to he frivolous. !11
Nevertheless, perhaps hecausp of the very existence of this provision, UNAT has
~epn Jpes p18gue(l thl!ln rr,OAT with long series of E1uitr clearly lacking any merit.

3". Tbe rrOAT statute containe no provision correepon(ling t.o the ahovll'-cited onll'
of UNAT. Several timee, unstah12 or merely mischievous appli~ants have taken
l'ldvantage of this hiatus (and of the ahsence of any requirement to pay costs) to
file ~vpr a (Iozpn different, though usually vaguely r~ll'lted, puite nvpr a period of
peveral years. The Trihunal has fought to protect itself (and the rll'spondente)
from puch inundation hy ~dopting and utilizing ~ eummary procedurll' in itp rules
(art. e, para. 3), whll'rll'hy Apparll'ntly frivolous applications can, by dll'cision of
the Prpsidpnt, he pet aside without further action until the next session of the
Trihunal, which can then dismiss them without furthpr procepdings.

36. In add1 t ion to top ahove methods used in rpspect of UNAT and ~y IU)! 'r to l'lvoid
hurdening these hodies with the ~u~etantive consideration of plainly meritlees
complaintF, two other methods come to mind, both depending on potential financial
penalties.

(a) 1\ requirement, Elu<.:h aE· had ~een imposed by article VIII of the statute of
the League of Nat ions Administrative Tr ihunal (LNAT), for the applicant to deposi t
a cprta1~ ~um (onp fiftieth of h~s annual npt salary for LNAT) upon filir.g an
application, which sum is refuncpd hy order of the Tribunl'll in so far as it
consider~ that there were ~ufficient grounds for presenting the application,

(~) The impoflition, by th~ Tri~unal, of appropriate copts on an applicant, if
it confliderp the appliCAtion to have he~~ manifpstly without merit, in eFtabliElhing
the am~unt, the Tr1~u~a] can take into account ~oth th~ financial resources of the
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applicant and the ext.nt to which it consid.rs that the particular filing should be
ppnalized.

37. The filing of application. that are plainly without merit ~or,ltitu~el an
impolition not only on th. tribunals but ev.n more on the respondent organizationl.
Therefore, having considered th. four different m.thods d.ec:ibed in p~ragrapnl 34
to 36 above, it is propos~d in respect of UNAT that,

(a) T~e present method of prim~ry control through JAB ~e maintain.d but that,
ae suggelltpd in annex I A, th .. wC'rd "frivoloufl" in UNAT statute article 7,
par.er.ph 3, be replaced ~y "clearly devoid of any chance of succe~B", thus
pubetitut1ng an obj.ctiv. for an .rgua~ly subjective etandar~ (a~ iro lLOAT rules,
art. 8, para. "al,

(b) Thp Tri~unal ~. authorized to impesp costs, limited to no mor. than one
month's net emolumentl (al propo~..d to ~. defined in a new para. 4 of art. 9), if
it ronsiders puch a step appropriate (~nnex J A, new p~ra. 2B of art. 9), !!I a
pimilar proposal il heing made in resppct of fLOAT.

D. Procedures

38. Except for psychological reasons, there would appear to b.. no obj ..ctive
grounds for oral proceedings in rnopt Tribunal c~ee!1 which almost exclullively
involve basically legal questions, as any factual ~lements have u8udlly already
been establilhed at the JAB level. While both tribunals can hold oral proceedingp,
in both of them this practice has declined over the years, eo that recently UNAT
has only granted such hearings infrequently (an average of I or 2 cases a year, out
of a total of about 20), while ILOAT for many years did not grant ary, and more
recently has done so in only a few cases. This trend presumably reflecte the fact
that oral proceedingp impose a Bubfltantial additional burden on th~ tribunalp and
are expensive for the defendant organizations (because of the need to transport the
parties, counsel and witnessee and in UNAT, also to provide for verbatim records).
Balancing these practical factors is the need for "justice to ~e se~n to be done"
and the repectedly expresFed desire of staff repres~ntatives for more oral
proceedings. Therefore at present, while ~ouneel f~r the United Nations ~ay

indicate w~en it is ~elipved that nC' useful purpo~e would ~e pervea hy oral
proceedings, requeste by applicants for them are normally not opposed.

)Q. Tt ~ops not apppar that any changp in t~p pt~tutes or ru]pp of t~e tri~unals

nppd be propospd with resppct to or8l procppdingF. However, thp two tribunals
miqht consider granting them m~re li~erally in important C8pep - ir. particular
tho~p that arp likely, directly or indirectly, to effpct many ptaff mpm~prs - and
ir any in whic~ t~e ~earing of witnesFes ~~y bp npcPPFary to establiph relpvent
fllctp.
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2. ~:~rventio~

40. Anyonp permittp~ to "intervene" in ~ ~ribun~] proc~edin9 in effpct ~ecome~ a
party thereto, uflually ~ut not npcepearily aligned with onp of the ori~inal parties
(the applicant or t~e respondent orgllniz~tion), ~n intprvenor ip therp~~re

~enrrally ~llowed to participate fully 1n the proceeding through written or ora]
fuhmiseione, ~ecauee in turn, the interv.~or becomes fully ~ound ~y any parts of
tt>e ju<1gement applicable to him. By cOf,t!'tJet, mere participantfl in a proceeding,
Fometimes called amicus curiae (which are dealt with in paras. 43-44 ~elow), do not
become partiee, are not bound by the judgpment and consequently are given at beflt
limited opportunitiee to offer their ~iews.

41. The rulep of both tribunals (UNAT, chap. VII, ILOAT, art. 17) p~rmit

"interventions" by persons and by employing organizations or thei! Pension Funds,
whose interests may be affected by a juJgement, usually, but not always, to become
in effect parallel parties to the applicbnt. The~e rules, though differently
formulated, do not appear to have giverl risp. to any partiCUlar difficulties or
significant differ~nceA in practice.

4~. From time to time, staff represe~tativ~ ~rgane have indicated an interest in
~eing permitted to "intervene" in pendLl9 cases. Quite likely what they had in
mind wae really only the right to partJcipate in proceedings, i.e., as amici (see
parae. 43-44 below). Indeed, intervention in the formal senee, i.e., becoming
parties to proceedingp, would require th6t these organfl be bound, whether as
winnera or loeers, by Tribunal judge~ents, this could only apply in t.hose rare
situations in which a judgement is dirp.ctly relevant to the rights or obligationp
of a staff representative organ. Furth~llnore. such an intervention could be
admitt~~ only if staff orgenp could f~rrnally ~ecome partiep t~ Tribunal
proceedirg~, which is not pcpsible und~! eit~er the present or proposed statutory
framework (except, perhaps as respondel,t~ against applications ~rought by their own
staff, see parefl. 22-'3 end 25-26 a~ove).

3. ParticiEation by amici

43. Under UNAT rule 23, paragrap~ 1, tn~ Tribunal may gr~nt a "h~aring" ~o any
person to whom the Tri~unal. is open l·nder s:tahlte article 2, paragrap~ "
(i.e., staff memhers, ex-etaff mem~ers, th~ir successors in intere~t, etc.), and
under rule 23, paragraph 2, it may "in its discretion" gr~nt e hearing to staff
r ..presentatives. Although neither provision nor any other covers persons or
entities in general, UNAT did permit the United States to participate in both the
written and oral proceedings in the Powell case (Judgement No. 237). By contrast,
lLOAT has no rule pp.rmitting persons or entities dside from the parti~s (Including
intervening parties) to participate in proceedings, and the Tribunal h~b

interpreted this hiatus as prp.venting it from allowing such participation, even by
representatives of staf~ associ~tions. This somewhat harsh at~itude has been
criticized, even though to an extent this ban can be cir~umvented when an
applicant's position is similar to that of a staff associ~tion, by having ~im

include in his pleadings statements expreusing the position of the association or
~y having hts pleadingF prepared ~y a lawyer engaged by the aF~o~iat·ion. Th..~e
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provisions and practice of the two tribunals have proven to bp gpnerally
satisfactory, even though they diverge somewhat, it might, howevp!, be notpd that
there have been relatively few instances in which staff associations have sought to
participate in proceedings, even when they were sufficiently interested therein to
help finance the applicant's presentation.

44. In annex I B, it is proposed that UNAT give consideration to improving it.s
rule 23 and also to bringing it more in line with practice ~y revising it to
provide, on tne one hand, that the Tribun~l may permit representatives of staff
representative organs to make written submissions and to participate in oral
proceedingp (wh~ch, however, would still fall short of the demand of FICSA for !n
automatic right to appear, or one conditioned solely on the request or approval of
pith~r of the parties) and, on the other hand, that any othpr pprson or entity may
~c given similar rights at the discretion of the Tribunal. In annex 1 A a minor
consequential amendment is proposed to paragraph 2 (p) of articlp 6, similar to a
change bping proposed in respect of the ILOAT statutp.

4. Class actions 8nd tpst capps

4~. It hae bppn euggpsted that one improvpmpnt that cnuld rp madp in thp
provisions governing the tribunals, and particularly those of UNAT, ie to introduce,
the possiril ity of numprou~ appl icants f11 i"g a "chef! action" whpn al I (')f them
wish to litigate a mattpr of c(')mmon concern. !!I Such actions are eomptimes
foreAepn in national courlo for one or more of the followin9 purp(')ses. t~ pprmit
the plaintiffs to mppt jurisdicti(')nal requirpmentF a~ to thp minimum amount that
may re litigated in ceLtain courts whpre each individual claim would fall re]ow
that amount, to create a mechanism whereby plaintiffs who are complete strangers to
~ach other can share the costs of law suits that would not be justified by the
amount of any individual claim, or ' 0 avoid the litigation of disputes that have a
common element, particularly a factual one, in a number of differ~nt court~.

Practically none of these considerations is applicable in respect of the
international administrative tribunals. there arc no minimum jurisdic~ional

amounts, the cost of liti~ation is usually minimal for t~e applicant or, if not,
arrangements for sharing it in respect of a "test case" (see below) can t~ made
through a staff representatIve organ or otherwi~e, and there is no multiplicity of
courts, but only one pcssibility in respect of any given r~spondent.

46. Furthermorp, it has bppn undprstood that once a particular legal issue has
rpen d~finitivpJy ~ettlpd in re~pect of a particular respondent by the appropriatp
Tribunal (e.g_, by defining the meaning or deciding the validity of a particular
rpgulation, rule or in~truction), thp.n the respondent will automatically apply t~at

decision in respect of a]l officials wbo can rely on thp samp leg8l principle,
without forcing t~pm to relitigate it. To do sn would ~e pointl~p~, for although
strict starp decisis in the common Jaw ~ense is not a principle of intprnational
administrativp law, pach Tribuna] can rp expected to rlisposp of ~lear-cut l~gal

issues consistently with jts own previous jurispru~encp. Conspquently, when in the
past Jpgal issups havp arisen tbat are of interpst t~ large num~prs of officials,
arrangements havp rppn made f~r ~ne or a fpw of them to file a test case ~r a
111ft! tpd numrpr of test caFPs to resol VP such i pSlles J '}O/ responop,.,tEl havp
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co-o~rated with the~e arrangements, for it is not in their intere~t to multiply or
complicate litigation unnecessarily, for example Py requiring all potential
applicants to interven~ formally in 8 test case.

47. In respect of test ca~es, however, t~ere is per~ape one aspect that mig~t

~enefit from a minor amendment of the provisions governing the tribunale. ~hen a
test ~ase is ~rought, the respondent can undertake to apply the resultp to all
officials who~e legal situation i~ the ~ame. However, even with the ~eet will on
both sides, a caee picked as a "test" may be decided by the Tribunal on a basis
peculiar to the situation of the applicant, which is not applicable to any others
or to all others who hoped to ~e covered ~y the principle of the judgement. Or,
even if the test case is decided on general groun~s, a~ to cer~ain other potentiAl
applicants they themselves or the respondent may co~sider that a different outcome
would ~e just~fied. However, by the time that determination can be m~de, thp
time-limits for filing an application may have passed, and even though the
respondent might be willing to waive these limits (or may indeed have undertaken in
advance to do so), the Tribunal would not ~e bound to accept the case.
Consequently it is proposed, in annex I a, that article 24 of the UNAT rules be
expanded to require the Tribunal to accept such a waiver by the respondent in the
narrowly defined circumstances here discussed. Such a provision would preclude the
necessity of a protective filing of an application merely to 1nsure applicants
against missing a compulsory time-limit while a test C85e ie proceeding.

E. Femedies

1. Remand for correction of procedure

48. Article 9, paragraph '-, of the UNAT statute explicitly enables the Tribunal t(,
remand a case, with t~e agreement of the Secretary-General, for the correction of
parlier procedurep (e.g., in JDC or JA~), the Tribunal may even award thp applicant
up to three months' net base salary as compensation for the delay. ILOAT has no
similar provision, but it can achieve practically the ~ame result (except the awar~

of compensation for delay) by quashing t~e defpctive d~cisi~n and thus leaving it
f~r the defpndant 8dminiptra~ion to take any remedial action it dp~ire~1 incluninq
a c~rrection of previ~u~ procedures. Thu~, even thouqh there is an apparent
di~crepancy ~etween the statutes ~f the two tribunals in respect of t~e pnsFirllity
of a remand, nO si~niflcant practical difference appears to have arisen,
nevertheless, ILO proposes to ampnd tt"e HOAT statute to align it wit~ the UNAT
provision cited.

49. At present, article 9, paragraph 2, of the UNAT statute limitF the monetary
compensation that the Tri~unal may grant for a delay to "three months' net ~aBP

salary". This limit does pot seem related in any way to the nature and amount of
damage that an applicant might ~ave 5uff~red hecause of a procedural delay, and
consequently in annex I A, it is proposecl that this I ill"itation be deleted, 11.0 d(H':

not propose to include such a limitation in its new provision. Should it, hOWPVf'r,

be decided to retain Aome limitation in the UNAT statute (whether as currently
stated or in a different amount) I then the expression of the limit should be
altered along the lines discussed in paragraph 63 below.
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2. Sppcific performance

50. OnE' of the most controversial differ.Pllces l"etwpen thfl two tril"lunale relatE'fI to
their respectiv6 powers to order specific perfnrmance. Both tribunals are obliged,
if they find a complaint well founded, to order the rf'schsion of the impugned
decision or the performance of the obligat ion rE'lied upon (rr.OAT Fltatute,
art. VIII, UNAT statute, art. 9, para. 1). However, the two statutes contain
substantially different provisions for the contingency that rescission or
performance might not be considered feasible or desirablel

(a) In rE'spect of ILOAT, it i. t~e Tribunal itself that decides whether
rescission or performance "is not possible or desirable", in which casE'~ it awardf
the applicant monetary com~ensation (not pubject to any specific limit, ~ee

paras. 57-63 below), however, in respect of the most sensitive situation, the
reinetatement of a staff memper, ILOAT has, in practice, only very rarely and in
respect of lower-level officials, required ~uch pf'rformal"'ce witpout giving thE'
respondE'nt organization t~e choice of paying compensation,

(t-) In n'\spect of UNA'T', t"'e Trit-Ul,al must automat'ically fix, afl part ('If ite
original judgemerlt, an amount of comperp8t1or to b~ paid to the applicant (flubjp~t

to a conditional limit, see parafl. 57-~3), leaving it to the Secretary-Gpnpr~l to
dpcide, whether "in tl"e interept of the UI"'1ted Nations" hI' prefprs to comply with
the order for resciesidl'" or performance, or to pay the ~mount irdic~tpd ~y th~
Trit-un8l, in practice and E'specially il'" capE'S il"'volvir9 eE'paration from ~ervjcp, hp
almost alwayp choos~p to pay the ~ompeneatiol'" rath~r than to grant rpinptatpmpl"'t.

51. ~hilE' in end pffpct thprp ip thus no great difff'rpnce retw~pn thp practj~f'fI

relating to the two trit-unal~, the p~ychological impact is mark~dly differ~nt. 11'"
particular, the UNAT provisions ar~ widely misun~prpt00d or misintprpreted (t-oth
within the staff and ry outside ohserverf), so that either the 8ecr~tarY-Gpneral i~

accused of disregarding Tribunal judgements or UNAT is ~hara~t~rizpd aEl merely
having the powpr to advise the Secretary-General (i.p., that it is no more than a
super JAB) and is thus not a truly judicial organ. One of the most pressing staff
demands is therefore that UNAT t-e granted the same powers as II,OAT wi th reeppct t('l
specific performance,

52. The main argument for compliance with this ~trong desire of the staff ie that
the practical effect of doing so would, if UNAT follows the II~AT exampl~, be
minimal. the very infrequent ot-ligation to reinstate a lowpr-lev~l official ~ven

though the Secretary-General would prefer him separated and paid off. But although
the SE'cretariat is now considerably larger than it was when UNAT waF. pstabliEhed
and thus accommodating an official imposed by the Tribunal on the Secretaly-General
would be correspondingly eapier, t~e highly political nature of many of the
Secretariat's activities ~till makes it unde~irable to tranFfpr this type of
discretion from the Spcrptary-General to tl"e Tribunal, except pprhapp 11"1 caFer
other than thoBP involving rf'inptatement or aSflignmente.

1;3. After del it-erating pxteneively on this isFlIe, the ~orln Barlk, 1n eehl'-] 11'11'-11"19
its I"'PW Tr1l'1unal M; rpcPl"tly as 1980, opte~ for a UNAT-l Hp poll/Ho", with thf' Elole
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difference that the limit of alternativ~ compensation t.hat WBAT may fix without a
special explanation is three years' compensation rather than the two for UNAT (WBAT
s ta tu te, a r to XII, pa r a. 1).

54. It should, incidentally, p~ noted that considerable amelioration can he
achieved, even within the framework of the UNAT provision, if the Tribunal would
fix alternative compensation more nearly commensurate to the damage actually
suffered by a staff member it considers to have been unjustly termlnated. On the
one hand, such compensation would make it more of a ~atter of indifference to the
applicant which corrective alternative is chosen, on the other, specific
performance might more seriously be considered if the cost of not doing so would be
substantial. While part of the reasen for the meagre alternative compens~tion

usually fixed by the Tribunal unoc)ubtedly lies in the crnditional limit discussed
in pald~raphs 57-63 below, another part would seem to lie in the perhaps inadequate
perrJeptiC' by the UNAT judges of the true measure of the damage suffered by an
official termi~ated, after many years of specialized work, from an international
pos+-.

55. It in therefore proposed in annex I A that the relevant provHHons of tlNA'f
statute article 9, paragraph 1, (to be split, for techrdcal reasons, into two
paragraphs: 1 and lA) be maintained su~stantially unchanged, except that the
al terna ti ve to spec i f ic performance be retained Ol1.l.Y for those instances in wh ich
the app'icant is to be reinstated or his separat,icn is to be rescinded, or he is tn
be given a particuL1r assignment. In uther instances, for example if the 'rribunal
should [(:quire an allowance to be paid, a promotion to be implempnted, or
participation in the Pension Fund to be provided for in il contract of employ.nent,
these measures would have to be taken as ordered by the Tribunal, unlesR tll.' latter
itself decides to substitute monetary compenRation.

56. In connection with this proposal it fhould be noted that the ILO Working Purty
(see pura. 9 above) remarked that: "In this connection, the Statute of the llNAT
was being brought partially into line with ILOAT procedures" and expressed thf~ view
that: "the Governing Body might, in its report on this item, note with regret that
the proposed U~AT amendments went only some of the way towards harmonisation with
the ILOAT procedures which the Working Party found to be balanced and consistent
with legal pr inciples" • .!,!/

3. Limit on the amount of alternative compensation

57. Monptary compensation is provided for in the statutes of both trihllnale only
as an alternative to specific performance, although, as pointed out above, tilt"
conditions under which such alternative becomes operative are different in respec~

of the two tribunals, and the UNA'T' statute (which was especially amended in 19'd
for this purpose) provides, unlike the ILOAT statutl:!, a conditional limit on t.hf'

amount of mont>~ary compensation that may be granted. Speci fically, it rpqui're"
that the alte·.ative compensation "shall not exceed the equivalellt of two ~ears'

net base salary" though tlNAT may "in exceptional cases, when it consickrs it
justified, order the payment of a hi(lher indemnity" in which case "a Rtatemt'nt of
the reason for the Tribunal'~; decision" mllst accompany the order.
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r:;B. It flhould firflt of all 1"Ie nC't~d that the at-ov£> pr('\vieion, tt-Ollc;lh exprf'ssf'd in
g(nf'ral tprms as if applicable to all ju~gempnts, if rpally only applica1"l1p to
thOflf' in which a contl'ol1E'rted sE'paration ~ s at iffluE'. r", otLf'r edtuatiolHI the
limit is eithf'r inappli~ablf' or irrelevant. For example, if the judgement should
requir p a disputed allowance to be grantpd, th~n th~ Tr1~unal normally does not
even contemplate the po~sibility of a decision by the Secretary-Gpneral not to
comply, and therflfore does not I!et csn altf'rnati ve- compeneat ion, while the monf'tary
value of such a judgemE'nt may, over the years, actually amount to far more than the
statutory limi to In othtr instances, such l. tndemnity granted in respect of a
service-incurred injury or as damages for a tort, it would t-e mathem~tically easy
to comp,.e such a lump sum wah the stated limit, l,ut: to do so would t.ake that
limit entirely outside 0[ its statutory context.

59. Secondl~', it should lIe noted that the limit can bf' interpreted either
subshntively or merely procedurally. In thp former senee, it WOllld mE'an a
dirf'ctive from the General Assembly that ~ matter how much compensation an
applicant would deserve if the Secretary-General should decide not to perform tt.e
Tri~unal's judgement epecifically, he is to receive no morE' than two years' base
flal~ry in compensati~n unles~ there was some "exceptional" factor (i.e., not mprely
thp fact that that amou",t w0uld t-e inadE'quatE' but alpo some other unusual
plempnt, e.g., some clearly reprf'hensiblf' behaviour on the part of thE'
organization). However, considE'rf'd just as a pr('lcenural limitatior, it would
merf'ly mf'an that, a~th('luqh the Tri~unal is ~uthorizf'd to grant wi"~tevpr

compenpation it conpidE'rs proper, it must pxplain itsE'lf whpnever that amount
E'XCpedf, hlo yf'ars' t'-ase salary. Both thr Trihunal ard ti"e staff o1"flervpre who
criticizp itp etatutp app~8r to adi"ere to the formpr int~rpr~tatio~. Si~cf' t~P.

1imitation was impC'E!p.d in 19li3, UNliT t>as ('Inly ('ne' madp UFP ('f its (X'wpr to qrllJ"lt
~nd justify a higi"f'r ~omppn~llti('ln and gr~p.rlllly tt~ awardp ~avp staypd well ~plow

the statut~ry limit.

fiO. 'T'hil'dly, as ~intf?d nut in paragraph C;4 ak'('vp., ('IN" rer,ult ("'f fiXing low
compensation is to deprive the rPElpondpnt of a rpalistic basis f('lr a decision on
whethpr to pprform specifically or to compensatE', t.P., if the alternative
compensation is too low, he will almopt alwayF fin0 it "in the intprest of the
UnitE'd Nations" to pay rather than to perform.

61. Fourthly, it might ~e noted that thp rpcently adopted ~BAT statute basically
follows in this respect the pattern of tt'e UNA'!' provision, but states the 1imi t at
"thrpp YE'ars' net pay" (~BA'1' statllte, art. XII, para. 1).

62. On the basis of ti"e Abovp considerations, two altprnative :0urseF of acti0r
w('Iuld appear lo commend thpmsplvPsl

(a) To dplet~ the liwil appearing in UNliT Ftatute artiC"'lp 9, paragraph 1
pntirply, which would bring th~ clC'sE'st alignment to thp IIDAT ~tatute and would
reepond to thE" ~rgumpnt, prpssed with parti~ular vigour ry FICSA, that if the
Tribunal considers that a partiCUlar levpl C'f compens~ti0n i~ ("'bjectivPly
warraJ"lted, a",y diminution therp('If to mppt A statutory limit w('Iuld J"IpcPssArily
("'on~tjtutp an injusticeJ
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(h) To raise the limit, at least to the level set in l· ;"hAT stablte (th['(~e

vears I nav), it being understood that the limit is not intena" to constrain the
power of UNAT to award appropriate alternative compensation, but merelv to furnish
the Secretarv-General and the General Assembly with a reasonable explanation of
particularly larqe awards. On balance, the latter argument, which is not expected
to diminish the substantive rights of anv applicant, seems more persuasive and an
appropriate amendment to the end of the first sentence of new paragraph 1 A of
article 9 of the UNAT statute is therefore proposed in annex I A. In addition, the
word "normallv" has been added to that sentence and the words "in exceptional
cases" are proposed to be deleted from the next sentence.

63. It should also be noted that, from a purely technical point of view, a limit
based on vears of "net base salarv" is outdated. A net base figure neither takes
into account the post adjustment pavable at the duty station at which the applicant
was stationed, nor even the WAPA adjustment that reflects the extent to which base
salarv levels have on a world-wide basis fallen behind the actual levels of United
Nations compensation, as a result of inflation and currency adjustments. For this
reason the General Assembly, on the recommendation of ICSC, has in recent years
provided that all correspondinq amounts fixed in the Staff Regulations be
expressed, for Professional and higher and for Field Service categories of staff,
in terms of periods "of gross salary, adjusted bv movements of the weighted average
of oast adjustments, less staff assessment", and for General Service and related
categories in terms of periods "of pensionable remuneration less staff assessment"
(e.g., Staff Regulations, annex Ill). Incidentally, the limit as currentlY
expressed also makes it difficult for the Tribunal to take into account the fact
that in certain instances some States may tax the alternative compensation UNAT
pays while most States do not do so. ConsequentlY, it is proposed in annex I A
that a further amendment to the end of the first sentence of new paragraph lA of
article 9 of the UNAT statute be introduced, together with a new paraqraph 4 of
article 9, which is designed to define all monetary limits in the UNAT statute in
such a wav that any relevant changes made from time to time bv the General Assemblv
in the Staff Requlations would automatically apply in respect of the statute.

4. Award of costs

64. The statute of neither Tribunal provides for the pavrnent of costs.
Nevertheless both tribunals, followinq the example of the League Tribunal (LNAT),
have decided that thev may award costs to successful applicants 22/ and have
consistentlv done so. However, these awards have generally been-;ery modest and,
especiallv in the case of UNAT, have not kept pace with the increase of legal fees
in New York, Geneva or elsewhere in Europe.

65. In awarding costs, both tdbunals, and especiallv UNAT, implicitly or
explicitlv (under guidelines adopted bv UNAT in 1950 (A/CN.5/R.2», take into
account whether the applicant actually needed to incur legal costs, i.e., to engage
outside counsel, in view of the general availabilitv of free and usually competent
(often more so than outside) legal assistance from inside the Organization or
sometimes from another organization. A more liberal interpretation of this
criterion might encourage qreater resort to outside counsel, which, because of
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their ~~npr81 ignorancp of int~rnational adminietrativ~ proc.dur~~, would not
necp~sari1y renefit applicants and would pomptime. he dptrj~enta1 to thp ~ffectjvp

functioning of thp tri~une1••

66. It would t~erefore be desira~le to find a f~rmula under w~ich thp tri~unal.

would still require ju.tification for a ptaff mem~er to engage outside counsel, ~ut

it acceptable justification i8 given, the copts awarded should ~e commen.ur4te with
reasonable legal fees, naturally taking into account the difficulty and importance
of the particular case, and he limited to those instances in which the applicant
pr~vailed or at least raisPd an ilsue of exceptional importanc••

67. In light of the above, it is propos~d in annex I A that a new paragraph 2A ~e

added to article 9 of the UNAT statute, by which the Tribunal would formally be
authorized to award costs, a similar proposal is being made in respect of ILOA~.

No closer or more precise directives for the Tribunal would appear necessary,
though a related amendment (addition of a new subpara. (2) (k) to art. 6) would
require the Tribunal to adopt a rule on this SUbject, which would presumably be
based on the 1950 UNAT guidelines.

F. Post-judgement proceeding~ by the tribunals

1. Revision

68. Article 12 of the UNAT statute provides for the revision ~f judgement. ~n thp
~aBi8 of newly discovere~ deci.ivp facts, provided application therefor i. made
within 30 day~ ~f its discovery and within one year of thp ~ate of thp 1udgpmpnt.
The ILOAT in.truments contain no such provision, and that Trihunal has n~

definitivp j~ripprudpnce on this point, however, it ip pro~ped that a si~ilar

provision be added to the II~AT statute.

69. The 30-day and the on~-year limitF in the UNAT statut~ may ~e considered
unreasonably short, although it would ppem that eome limits are desirable, if only
to cut off mischievous applications madp yeare later. (However, art. XIII, para. 1
of the ptatut, of ~BAT merely provides for a six-month 'imit after discovery of the
fact, with no ahsolute limit.) It is consequently propoped in ann~x I A that in
the second sentence of article 12 (which ie to ~~come part of new para. 1 of that
article), the 3D-day limit ~e extended to three months, and the one-year limit to
three years. Some other minor amendments have also been included, corresponding to
the formulation ~ping proposed for the rLOAT statute or to achieve greater
consistency with other provipione of article 12.

2. Completion

70. The statute of neither Tri~unal provides any remedy if a judgement d~~e not
dispose of all the claims made in an application. Since complaints to that effect
are made from time to time, it is propo.ed that an appropriate provision h~

introduced into the etatutes of both tri~unale. In respect of UNAT, this ie
proposed in annex r A in the f~rm cf a new paragraph 1 of 'rticle 12 of t~~

fltatut"e, a corr~f1pondjng addi"jc," is neinq proJ'C"'sed in re~rJf"ct of Jr,OAT.
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3. In t er p r e to) t ion

71. The statute nf neither Trihunal provideR for the clarificatinn nr
intlHPretation of iudqements. NevertheleRA, hnth tribunalR have Rometimes aqreed
to interpret prior iurlqements.

72. It would, however, seem desirable to introduce into the fltatutas of hoth
trihunals an explicit authorization for the interpretation of iudQements. In
respect nf UNAT thiA is proposed in annex I A in the form nf a new paraqraph 4 of
article 12 of the RtatuteJ a correBPondinq addition is heinQ proposed in respect of
ILOAT. Since Trihunal iudqements are normally implemented immediately, QueRtions
of interpretation almost alwavs arise soon after thev are renderedJ consequently,
the suqqestion of UNAT that requests for interpretation he made within one year nas
heen incorporated.

G. Review of Trihunal iudqementR

1. Method of review

73. The present limited method of review, or in Cl sense appeals nf, Trihunal
iudqements is one of the mOAt complex and controversial ilspectR of the functioninq
of these bodies. At lea~t a caPRule historv iR eRRential for understandinq and
descrihinq the present situation and the implication nf possihle improvementsl

(a) LNAT had no provision for review or appeal. However, at its laot
seARion, the Leaque Assemhlv refused to comply with a 3eriAs of iudqements of the
Trihunal on the qround that the latter had exceeded its iurisdiction in examininq
decisiofls of thp. Assemhly itselfJ in the ahsence of any method of iudiciallv
reviewinq these illl)qpmer,ts or of challenqinQ decininns of the ARsemhly, the
latter's refusal prevailed.

(h) lLOAT, \/hich succeeded LNA'l', was consequently eRtahliRherl with a
provision (art. XII) permittinQ the ILO Governinq Bodv tn challenQe a elecision nf
ILOAT conftrminq its iurisdiction or a iudqement that the Governinq Body r.onsidered
vitiated hy a fundamental procedural fault, hy requestinq an advisory opinion from
the International Court of Justice, which would he considered as bindinq. When the
IWAT statute waR amended to permit the extension of its iurisdiction to othf~r

orqanizations, their executive hoards were allowed to request reviews by the Court
of Trihun.l1 iudqementA on a l'Iimilar hasiR (thoUQh actually thev r.an only cl') !'jO if
thev have hP.en authorized hy the General Assl~mh1v to ~r)drpl'ls que!'ltions to the
Court, which is onlv possihle for sppr.ializpd and Aimilar <1ypnc:ip.f1). On this
hasis, the UNESCO Board seclHed a review of (hut no chanqp in) ."in IIJOA'I' iuoqempnt.
in favour of Aeveral stc1ff mpmh~rn sf'pf3rated for allpqpiHv political rf'<lROns. 21/

(r.) UNAT, thoUQh estahlished after I LOAT, oriqinally har) nn provirdon
correspondinq to article XII of the latter's statute. However, after the
International Court of Justico-! advi!,;p.d th\, Gener;)1 Assemhly in 1955 (in rel.ltion to
a series of caRes involvinQ separations for alleQedly political rp.,H:ons) that, in
the ahsence of such a provision, therp. waR no posflihlp. qround for reflJsinq to ahide
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hy a UNAT iud.,emant: and no mathod of appeal inq or rpviewinq it, 24/ the Aasemh1v
added article 11 to the UNAT statute, hased on the ILOAT pracP.de~, in addition,
primarilY in order to makp. the procedun~ more fair to apPlicants, it: introduced two
innovationsl applicants also were permitted to initiate thp. review procedure
(a10nq with States and the axecutive haad, who in effect are the only entities ahle
to do RO under an ILOAT-like procadura since only thav have !'Sutomatic aCCPBS to thp
executive hoarna of orqanizations), anc'l the qroUndR for review were e~pandpn to
include two anditional one81 an alleqed failure of the Trihunal to exercise its
iurisdiction and alleqed errors of law re~atinq to the Charter. FinallY, for want
of a United Nations orcusn correspondinq to the "pxpcutive ooarns" of the
spec la li zed aqenc iee, the Assemhlv ass iqned the compp.tanca to request adv isarv
opinions in relation to a UNAT iudqament to ~ speciallY creatad Committee on
Applications for Review of Administrative Trihunal Judqements. ProcaedinqR hefore
the Cammittpe have hAen initiated 44 times in about three decades, thouqh latelY an
increasinq trend haa haan noticed, ona review was raquested bv a Stata and the
others hy applicants. The Committee addressed questions to the Court in connection
with three UNAT iudqementsl The Fasla 25/ and Yakimetz 26/ cases
(1udqemantR Nos. 158 and :3 B) proposad hv thE> rPRpacti ve-;pplicantR and the
Mortished 27/ caRe (iudqamant No. 273) propose~ hv a Mamhar State. In all three
instancPfI Tn which anviAorv opinionR havp. so far heen r(mdered, thase in effect
upheln thp iunqements. A1thouqh othar orqanizationa that F1uhmit t., UNAT arE' not
automatically pxcluded from this rev~w procF'dure, thosp that have suhmitted (leAO
and IMO) havp (hy m~ans of thp article 14 special aqrpements) contracten out of the
review option, BA have all those orqnnizationA that have aqrpen to 8110w their
staff memberA to Ruhmit to UNAT appeals aqRinat ~ UNJSPB decision under article 48
of thp Pension Funn RpqulationA (APe Pltrae. 90-C)2 helow).

74. 'l'hp arranqpmpntA del:lcrihpr1 ahovp r,~iAP II numher of diAtinct, vpt interrplateci
i~sueA. Uncier thp heaninqs helow an attempt iA made to npal, AA f~r ~R posAihle,
!!lf~paratelv with each of these, hut. it. Aholllo he rpal t 1.pn th,~t ,1 complete picture
can only he ohtatnpn hv conninerinq all of them toqpther.

(a) Who may initiate th~ revipw proceAR

7S. Under article 11, oara4raph 1, of the UNAT Rtatute, it lA clear who may
1nl t iate the review procpcillrp heforp thp Commi ttpp on Appl ieat ions for Rpvipw of
I\nminiRtrative Trihunal ,1unQements: ,lnv Memhpr State, the Secretarv-Genpral, .~nn

thp applicant in the Trihunal proceeci!nq (fir hiR lpqal RllcceRRor). In article XII
of the ILOAT St.atute thiR mattpr i!'1 not Rpf'ctfipn at ;:111, hnwpvpr, pvinpnt:1v only
pntitips that have the rtqht to Allhmit formal prnnos~lA to thp ILO Governinq Bonv
(or t.o thp P)(PCIJt i VP hoarli . It. .1nv nthe.r orqani zat ion that. has Rubmi ttpd to thf>
iurisnic:tion of ITAJAT ann htlF, hepn allthorizerl to rf'l11lPRt arlviAorv opinions from the
Tntc·rnatinnal Court. of ,JuRt.ice) C,1n dn RO: mpmherR of thf> Governinq 1l0nvJ the
nirpct.or-npneri'llJ itnn pORRihlv, to .1 limttPrl f'xtpnt, thp TI,(l Staff Union.

76. In respPct of UNAT, HIP ohipl~ti\)n haR frf'ClUpntlv hppn raiAPn that it. iR
;momalous anr ) pprllaPR p'vpn improper for a Memhpr StiltP, which natuutllv was not" .:l

"partv" t.o thp. TrihunAl proc""pclinq, to hf' in a pn~itt(')n t.O rpOuPAt a revipw of the
rPRlJltinq ;llnqement. TndPPri, thp Intf'rnittional Court of .1l1Aticp it.sf'lf rPfwrw·d
t.hi~ Cl\lPAtinn in t.hp !"r"'lF;1<:t. C<l';P 'lnd e.-!I"pfllllv rl->vipwpd it· in thp Morti~hprJ cas p , in
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which it co~cluded, albeit eomewhat reluctantly, that there was no insuperable
legal obstacle. With reference to the policy i~sue, it should be observed that, in
the first place, the respondent p~rty in a Tribunal proceeding (explicitly in
I[,~T, tmplicitly in UNAT) .!1J ill the organization rathe-r than He executive h.ad.
Secondly, in respect ('\f i ni t tat ing the review of a UNAT judgempnt, a Memt,pr State
i~ in effect placed on a par with the Secretary-General and the applicant, while in
rpppect. of an ILOAT judgement, a State mem~pr of ILO has a distinct procedural
advantagp over the 8pplicant (and indeed, no applicant has ever succeedpd in
initiating the rpview of an IIOAT jUdgftomel'lt). Finally, it IIhould t-e recallt.d (pee
~u~parae. 73 (b) and (~) above) that the rpview procedurep for Tri~unal judgftoment~

w~re ~ot estat-lishpd primarily for the purpolle of givin~ applicante or ftoven
executive heads another If'·,pl of appeal, ~utrather for the purpose of enablin9
Stfttes to cha1lengp judgem, tp that they considered for some rpason ae unaccftopta~le

cnd to do po before the principal jUdicial organ of the United Nationp, rather than
in a representative body (such as the General Asspmbly of the r,eague of Nationf or
the United Nations) in which the decisions of a subsidiary orgal'l such as a Tribunal
might well be set aside on essentially political considerations.

77. Consequently, any proposal to eliminate or serioullly limit the right of States
to initiate the review process would seem contrary to the purpose f.or Which this
process was originally instituted and, if neverthelftosB accepted, might in the long
run endanger the authority of the tribunals themselves. On the other hand, it dOPF
not appear to be essential that the review procedure that may be initiated by
Statell be the same aB that open to the applicant and to the executive head, or that
it extend to all of these the same gr('\unds for review, these points will be
explored below.

(b) What body ip to carry out the review

78. Ul'lder both the UNAT anC' IJ,OAT statutes, it is the Intunat ional Court of
Justice t.hat is to carry out the review of the judgemente of tpe tribunale.
Altrough it has sometimpp bpen argued that the World Court ip not an appropriate
t~dy, either in termp of fte dignity or its experienc~, to deal with issues
involving individual ptaff members, the choic~ of th~ principal judicial organ is
explain~d by the fact. that tb~ primary purpose of the revipw procedure ip to deal
with c~811en9P~ ~y Statep aqain~t th~ tritunale all sU~Aidiary organp of t.~e

pri~cipal political bodies of their rpppectivr organization~. The relatively
frpquent attempts t-y applicantF to r~ach the Court through th~ Committ~p on
Applications for Rpvfpw (in which po far only two applic~~tp wpr~ FuccefFful) were
flot for~sef>n when the review proc~dur~ wap establ ishen and ar~ of cour~e al toopther
unavailable in reflpect of all ILOAT judgemE'nte or even in rf'f1P~ct of UNAT
judgements concerning applicants from orgahizationfl other than the United Nationfl
or concerning Pen~ion Fund cases.

79. It would thus appear useful to consider whpther the International Court of
Justfce is the appropriate body to carry out the review of tribunal jUdgements in
those instances in which a review is initiated by an applicant or by the executive
head, or whether these should ~itber be preclUded entirely from initiating a review
(ap iA, in fact, the situation in th~ common Fyetem of al] excppt United Nation~

ptaff membf'rs and th(' Secrptary-Genpral) Of he df feet-Hi tn AOmp othpr rpvipw
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orga~. If such an organ is t~ ~e c~ntemplated at all, it would se~m that it p~ould

~e Fomp existing b~dy, so as to avoid t~e ne-cespity of creating addition~l judicial
machinery) furthprmore, its mem~ers should, if po~sibl., have extensive experience
in international adminietrative matters, finally, tte body should clearly bp a
judicial organ, so as to preclude a political nr ~dminiFtrativp. ~rgan from
reviewing the decisions of a jUdicial one.

80. The a~ove-mentione-d requirements suggest that any re~iew body substituted in
part or in whole for the International Court of Justice should consist largely of
judges from existing administrDtive tribunals. Various solutions might be
popsi~let a grand panel of all the judges of the same tr ibunal of wh ich a
three-member panel rendered the original judgement, some combination of the senior
judges of UNAT and ILOAT (Which might assist in furthering the harmonization of the
jurisprudence of the two tri~unals), or judges of other administrative tribunals,
such as that of the World Pank.

(c) What ~ody is to decide whether a review should ~e carried out

81. If any tyPf' ~f review ie to be carried out ~y the International C~urt ~f

Ju~tic., ~y means of its advisory competence, an appropriate request therefor must
be addrespe-d to the- court hy an organ auth~rizpo to do po. Under Article 96 of the
Charter of the United Nati~np, euch orqane are the ~ene-ral Aesern~li itfe-lf and, if
authorif.ed hy the AA~em~ly, ~ther principal or su~sidiary organs ~f the United
Nation~ and the specialized age-nciee. Thuf none of tre ~ntities auth~rize-d ~y the
UNAT statute t9 institute a review process (pee para. 75 ahove) can approach tt~

Co~rt directly (although the Apsem~ly could authorize the- Secretary-Genpral to do
so). Indeed, the principal reason for creating the Committee on Applications for
Review, a su~sidiary organ of the G~nera] Aeee~bly, W8~ sn that it could serve sp
a~ authori?ed rpoupsting organ.

82. 'rhp "bjection has been raised that the Committee on Applications for RE'view is
an pssentisJly political body, although the same point might be made in respect of
the- H,a ~~vprning Body and the executive boardE' that are authorized to request the
review of ILOAT judgements, and that it is improper to introduce such an organ
between two judicial ones (the tribunals and the Internati~nal Court of Justice).
This mieperceivu the function of the requestirlg body, which is not really to
intervene in the judicial process but to make the policy oecieion, on behalf of thE'
respondent organization, as to whether an appeal should be taken, in any event, the
final decieion is always 8 jUdicial onel either t~at of the tribunal (if no appeal
ip taken), or that of the World Court (if an appeal is decided on). Furthermore,
if the primary purpose of the reviE'w procedure is to l1e sE'rved, i.E'., the defpnce
of the tri~unals againFt political challengee (see para. 76 above), then the organ
that decides whpther a MpmhE'r State's ct1allenge is to be transmittE'd to the Court
mUFt he ~ political onE'.

81. ThE> sa~p considE'ratior.s 00 not, howE'ver, apply insofar 8El the reviE'w procedurp
ie to serve the function of pprmitting ordinary Appeals fr~m Tri~unal jUdgemE'nts by
the applicant or hy trp pxecutivE' hpad. For thie purpose, a judicial ~ody w~uld be
prefera~lp. InoE'pc, if th~ ~ody that carriee out thE' rpvipw is to ~e comp0spd of
'T'ri~un81 judgps (Fep pAra. 80 al1ove) and thuF d~eF not havE' t~ hp E']a~~ratp]y
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established or convened, it iA not actually necessary to take a decision that such
a review be carried out: the review panel itself can subsume that decision in its
consideration of the "appeal" itself. rurthermore, since that Panel, regardless of
its composition, would he a subsidiary organ of the General Assembly, it could be
authorized by the latter to address a requ~st for An advisory opinion to the Court,
if the Panel considers that it is faced with a legal question of sufficient
importance and complexity that requires an answer from the principal international
judicial organ.

(d) Grounds for a revi0w

84. Article XII of the ILOAT statute allows only two grounds on which a review of
a judgement might be sought from the International Court of Justice (see
suhpara. 73 (b) above) and UNAT Btatutf:! article 11, parngr<1ph 1, allows
two additional ones (see subpara. 73 (c)). An examination of these grounds
suggests that if the purpose of thf! review is merely to permit the referral of
particularly sensitive cases to the Int~rnational Court of Justice (see para. 76
above), then the listed grounds may be too many, and that it might be sufficient to
restrict the grounds of review to situations in which a Tribunal might havp
exceeded its jurisdiction or those in which it might have made an error on a
question of law relating to a treaty (e.g., the United Nations Charter or the
constitutional iilstrlUTlent of some other international organization; a privileges
and immunities agreement).

85. On the other hand, if the review process is to serve more general appellate
purposes and not be carried out by the International Court of Justice, then some
bro~der, but still not unrestricted, haRes for requestin~ ~ review might be
Apecified, perhaps by adding some additional grounds, such aR the basing of a
'judgement on a ground not argued hy either party, ar; to which the Tribunal had thus
not heard any relevant arguments; 0:" an unexplained departure from well-established
jurisprudence of either common system T: ibunal, which ground would, inter alia:
serve to further the harmonization of the jurisprudence of these trihunals.

(e) Possible approaches

86. The above analysis suggests thrlt il preferred solution might involve a
bifurcation of the review process b,· establiHhing two neparate procedures:

(a) One avai lable to States, leadillg through the Committee on Applications
for Review of Administrative Tribunal Judgements to the Intern3tional Court of
Justice, eEsentially as at present, with just two differences: the grounds for
review would be restricted to only two and the Committee would have the possibility
of requesting the advice of the joint panpl (s(·e subpara. (b) below), in particular
as to the formulation of the que!';tions to he ,1ddressed to t~le Court,

(b) The other available to the Rpplicant and the executive head, leading
directly to a panel to be constituted jointly with I£DAT (thUS serving the
objective of harmonization), on severel grounds (escentiC'lly the four available
now, plus possibly the two others discussed in para. 8, above). The said joint
panel might summarily declinf> to revi,!w the judgement; pOGoibly be authorized to
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confirm or modify th~ judgem~nt if it coneidpre that it ie dpfectlvp within thp
m~aning of any of the Fpecific gfounds en which it can bp ch!llpnged, or, in fare
instances, reqUf'filt an advhory opinion of the Court. In allY event, it!l proceedings
are tC'l be expeditious and non-burdt"nsomt" for the partiPFl, and for this pl.lrpost" are
to be governed by special rules. The formulation of such a dual system is set out
in annex I A, in revised article 11 and proposed new article 11 bis.

87. Naturally, numerous variants of the above proposal are possible. It might be
decided to eliminate entirely the review available to States (revised art. 11)
and/or the appeal proposed for applicants and executive heads (new art. 11 bis), or
the existing procedure could be abolished entirely and States too could be
relegated to the proposed new article '.J. bie procedure. As a variant of the
latter, either the proposed suhstantive review function of the joint panel might be
pliminated, leaving the panel as solely a jUdicial conduit to the Court, or the
latter function could be eliminated leaving the panel as simply the highest
appellate body. Finally, the Committee on Applications for Review might be
requiLed to secure the 8dvice of the joint panel, rather than mprely having the
option of ~oin9 80.

SR. The conpiderationfil relating to whether and how to provide for the review of
UNAT judgementfil applies essentially to the same extent to judgements relating to
t~p U~itpd Nations ite,lf and to those relating to other organizatione
participating in the common systpm. Conspquently it ie euggeoted in annex I A that
in the proposed new final clauee of article 14, epecific referenct" be made to
artic]efil 11 and ]1 bie in ordpr to make it easier for organizatione submitting to
the Tri~una] to do en aleo in reepect of thofile provisions. In addition, it is
proposed in ann~x I C, paragraph 5, that th~ Gt"neral Aesembly recommpnd that
organizationp ~ubmitting to UNAT also provide for the app]ica~ility of the rpview
proviflioflfl.

89. Because of the difference in the etructures of the Unitpd NatiC'lns and ILO (in
particular thp ahsence in the former of an organ corrpeponding to thp Governing
Body) and the somewhat different bases on which thpy can arrange to address
requPFlts for advisory opinions to the International Court of Justice (e.g., 11,0
could not E'etablhh a body such ae the Committee on Appl ications 'or Revie\o' 'f
Administrativp Tribunal Judgements), no full conformity of the mechanisms whu eby
judgements ~f the two tribunals are referred to the Court can be achieved. Thus,
although ILO proposes to establish a joint panel identical to the one proposed to
be est~hlished in the UNAT statutp (see annex I A, proposed art. 11 l'is, para. 3),
its functions would be somewhat different, i.e., merely to advise the Governing
Body as to questions to be addressed to the International Court of Justice. Except
for the more automatic and binding nature of the relationship betwe~n the Governing
Body and the joint panel, that relationehip would be rather similar to thE' optional
one foreseE'n for the panel in relation to the Committee on Applications for Review
(annex I A, arts. 11, para. 2, propappd additio~ to first sE'ntence, and
art. ]l bis, para. 4(a». In order to c~nfirm the legal identity of thE' joint
panpl~ propoppd to he pstablished under the two statutes, it is suggested that this
~e Rpecified in su~paragrap~ 4(r) of pr~posed nE'W article 11 bis in annex I A.
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2. Review of United Nations Joint Staff Pension Furd cases

90. In the light of article 48(c) of the Regulations of the United Nations ~oint

Staff Pension Fund, it would appear that the review proc~dure providp.d for in
article 11 of the UNAT etatute is not applicable in respect of UNAT ju~gements

rpndered in a proceeding challengirg a decision of the Pension Board. Moreover,
all t~e organization~ mpmhers of the Pen~ion Fund t~at have concluded agreements
with t~e United Nations to record their acceptance of the Tribunal's jurisdiction
in Pension Fund casp~ (as required by art. 48(a) (i) of the Fund's Regulations) ~ave

specifically stated in those agreements that "The judgements of the Tribunal phall
he final and without appeal", a provision evidently designed to exclude the
articlp 11 procedure. Inci~ertally, the application ~f that procedure to a UNAT
jUdgpment rendered on an appeal against a decisi~n of the Pensi~r Board would raise
complicated questions as to whet~er and to what extent the Board would assume the
functions epecified for t~e ~ecretary-General in article 11, since it is its
dpchinn (rather than that of the Secretary-Gel"eral) t~at le the sut-ject of thp
judgement in question.

91. Although most appeals FO far suhmitted against decisions of the Pension Board
h~ve involved matters Folely of concern to the individual applicant, it seems
likely t~at in the future at least some appeals will involve questions concerning
large gr~ups of present or future beneficiaries and will thus potentially affect
very large amounts of the Fund's resources. Consequently, many of the reasons for
providing at least a restricted opportunity for the review of Tribunal judgements
relating to a decision by an executive head, which are discussed in paragraphs 73
to 77 above, apply pqually to those jUdgements that relate to decisions of the
PPM ion Board.

92. It iF consequently proposed thatl

(a) Paragraph (c) of article 48 of the ppnsion Fund Regulations be amended,
as indicated in paragraph 4 of the draft resolution set out in annex I e, so as to
mAke applicable t~e provisions referred to in subparagraph Ib) below. As required
by article 49(a) of t~e PenFi~n Fund ~egulations, thp Board ha~ been consulted
concerning tre propoRed amendment and h~s agreed thereto, ~

(b) The appl icahil i ty of th£> provisionF for the review of UNAT judgemE'nt~

(i.P., UNAT st~tute art. 11 and pr0IX'spd art. 11 bis), as well aE' of thp variollf;
~Ft-judgempnt procppdings set out or proposed to be pet ~ut in ~tatute article 12,
srould re pxplicitly Fpecified in the ~econd sentence 0f paragraph 1 ~f thp
proposed I"'ew article 2 treE' of the UNAT E'tatllh:>, J.->y whic'" the provisions relating
t~ tlNA'!' Hat now appear f"olply in article 48 of the Pension Fund Regullltions would
at least te incorporated J.->y refprpl"'c~ into t~e UNkT Ftatute. The words
"mutatis m\1tandis" in that sentp.I1ct> would signify that in respect of the review 0f
~lIdgpments relatinq to Pension Fund cases, the Board w~uld have to be EuJ.->stitutpd,
at least to some £>xtent, for the Secretary-General, the extent of such surstitlltion
would re spplled out in thE' rules of procedure of t"'E' Committee on Applications for
Review and in the joint panpl rules called for hy the laFt sentence ~f proposed new
article]] his (3) J
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(c) Ap it i~ tpnt~tivply propo~p~ in t~. ~rackptpd final clauPP of thp
spntp.ncp rpfprrp~ t~ in (~) ~~~vp, that orqani"ati~np mpm~pre of thp Fund (othpr
t~an thp Unitpd Nationp) p~ould cont1nup to ~p ~~lp t~ contract out of thp
provieionp if thPY ~psire to d~ PO, paragraph 5 of anrpx I C Ihould then cont~ir a
Gpneral Apppm~ly rpcommendation againpt pxprrjping this option.

~. Procedures of thp International Court of Justice

93. One of the o~jections against thp prpsent system of review by advieory
opinions of the Court is thp truncated Court procedure foreseen. Because no way
was seen for in~ividual applicants to apppar through counsel in oral procee~inge in
the Court, the General Assembly, in paragraph 2 of resolution 957 (X), by which it
a~opted articlp 11 of the UNAT r.tatute, r~corr~en~ed that n~ither States nor the
Secretary-General seek to present oral statemente in such a Court proceeding. The
Secretary-General and all interpsted States h~ve eo far complied with this request,
~ut unease has been expressed that this does violence to the judicial proce~uree ot
the Court, 1!1 that in some cases a hearing may be necessary for the proper
presentation of a case and that the pntire procedure is thup at the mercy of any
State that might insist on itp rig~t to make an oral statement under articlp 66,
paragraph 2, of the Statute of the Court (which would result in the typP of
inequality of armA vis-a-vis t~e applicant that would almost surely cause the Court-----to a~ort the procppding).

94. Howevpr, this entire pr~cpdural limitation appears to ~. unnecPPFary. Under
article 11, paragraph 2 of the UNAT statute, the ~ecretary-Gpner~l is o~liged to
transmit to t~p rourt t~e vipws of the applicant in thp Tri~un~l pr~cee~jng ap to
which the Court's opinion was r~auepted. In the "~ppealp" p~ far brought to the
Court llndf'r ~rticle 11 of thf' UNA'T' statutp ane'! thp one ~rollght undpr Ilrtirlp XII of
the JIoC)AT stat'utf>, thf> ~pp1ic8.,t'F1 vipwF wprp preflented to t'he Court ~y ~aving t'1'lf'
executive ~ead co.,cprned (rppppctivply the Spcretary-Ge.,pral of t~e U.,itpd Nat'io.",
a.,d the Oirector-Gener~l of UNF.SCO) forward dirpctly, without a.,y editing or
cpnsorship, all writtpn communication~ received from the applicant or hip cou"P.. ].
Precisely i., the Bamp way, if oral procepdings wprp hpld, cou.,eel ee1ectpd ~y thp
applicant (and 8ccepta~le to thf' Court) cculd bf' introducpd ap the
Secretary-G~neral's ~ppcial representative tc exprees t'~p applicant'e vi~w•• ~it~

respect to thie proposal the Preflident of the Cc)urt has indicated "t.hat the Court,
which hae ptressed on Fevera1 occapionp the maintpnance 0f thp principle of
equality among t~e parties, will conlinup to ~ear it i., mine'! in df'termining itF own
procedure i., each p~rticlllar case".

95. ~hf'thpr or not article 11 of the UNAT Ftatute is maintained unchanged. or is
reptrictpd to purely st~tp-initi~tf'd procf'edingF (~F proposf'd in para. 86 (a)
a~vf'), or a npw type of reference to the Court is introduced (as propospd in
par~. 86 (b) a~ove), the np.,pral Asspmbly mig~t co.,sidf'r changing the
rpcommendation in i tf': rf>Aolution 9';7 (X) in ttlP Rt'nse indicatp(1 at thf' pnd of
parllgraph 94 al:xwf'. Tt-iF" rpcnmmp.,datiN' r:hould t->f' f<.)rl1lul~tpd t:-roadly pnouqh RCl aFl
also to apply to rpvipwF. flought lmdel art ic]p Xl I of thf> II.OAT statuh·. A propoFlPd
tpxt t!"' thi!" ,,·ffprt AppPi'!rr i" ,If'np)( 1 r', nr,tft p<lrClOl,1pt ',I.
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H. Co-operation between the tribunals

1. General proposals

96. The report of ACC to the General Assembly at its thirty-fourth se~sion (see
para. 3 above) included the suggestion that some type of joint machinery might be
established to which either tribunal could resort for the resolution of points of
law related to the common system (see A/C.5/34/3l, para. 12). For this purpose, a
whole range .)f possibilities should be considered:

(a) Mere informal contacts (perhaps through regular or ad hoc meetings of
Tripunal jUdges) to settle common problems and issues not related to any particular
C3seJ

(b) Joint administrative machinery, for example for the purpose of preparing
indices or repertories of judgements;

(c) Exchange of information about the respective jurisprudence of the
trirurals, whether or not related to a particular caseJ

(d) Formal requests for opinions addressed by one Tribunal to the otherJ

ee) Joint consideration of related cases, i.e., either cases with the same
applicant against different organizations but involving the same cause of action
(e.g., against the employing organization and the Pension Fund), or a case
involving different parties but basically the same issues;

(f) Establishment of a joint body for the consideration of appeals and of
requests for advisory opinions, as suggested in paragraphs 80, 86 (b) and 29 above.

97. Possibilities (a), (b) and (c) above would generally require no structure and
no formal recognition in either the statutes or the rules of the tribunals, but
might be specifically encouraged by the General Assembly, and this is suggested in
annex I C, draft paragraphs 8 and 9; however, one specific proposal, that for the
establishment of an assessor, which is discussed in paragraphs 98 and 99, might be
reflected in the statutes of the two tribunals (see annex I A, proposed new
art. 5 bis). Possibility (d) would probably require amendment of the statutes of
both tribunals, both to enable them to address requests to the other and to respond
to those received, while possibility (e) might be arranged through appropriate
pr0visions in the rules of the two tribunals but would probably also require
statutory amendments; however, it should not be anticipated that there would be
many occasions tc use either of these devices. Finally, possibility (f) is
embodied in paragraph 3 of the proposed new article 11 ~is set out in annex I A, as
WE'll as in thE' tentatively proposed article 2 quatro.

2. Assessors

98. One devicE' that might assist both the management of the increasingly heavy
work of either or both tritunals and the convergencE' of their jurisprUdence would
bE' tt,e appointment of one or more "assessors". Such officials, Wh0 function under

/ ...
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various designations in a number of higher national courts as well as in
international ones, such as the Court of Justice of the European Communities,
assist the judges of the forums to which they are assigned by preparing impartial,
in-depth analyses of all or some of the cases submitted to these courts, thus
supplying these judges, to whom of Course all power of decision is reserved, with a
complete study of the relevant legislation and jurisprudence, which is becoming
increasingly voluminous in all jurisdictions, including that of the United Nations
common system. In respect of the tribunals, one could envisage appointing either
separate assessors for one or both tribunals, depending on their respective needs,
or a single assessor or eventually a joint team of assessors for both tribunals.
~hether working on a full-time or initially perhaps on a part-time basis, they
would supplement the studies that the members of the tribunals could make during
the limited time they have during their relatively brief sessions and, in
particular, ,,'ould enable these members to keep in touch informally wi th the other
tribunal so as to further the harmonization of their jurisprudence.

99. ~hile it is not intended to establish the institution of aSsessors
immediately, it is considered that the major amendment of the statutes of both of
the tribunals, an exercise that is undertaken only rarely, may be an opportune
occasion to introduce into both statutes parallel provisions that would make it
possible to appoint assessors when the time is ripe therefore Under the proposed
new article 5 bis in ~nnex I A (which would be supplemented by the related art. 6,
para. 2 (a», before t~at provision is implemented it would be necessary for the
tribunals concerned or for the two tribunals jointly to develop rules for the
selection, terms of appointment and functioning of the assessor, for the
appropriate financial arrangements to be made by the competent budg~~ary

authorities, and for the agreement of the tribunal or tribunals to be secured for a
particular appointment.

11 See, in particular, General Assembly resolutions 40/252, part XV, and
40/258 A, para. 7, and decision 41/462, as well as the report of the Joint
Inspection Unit on the "Administration of Justice in the United Nations" (A/41/640).

£/ Application for Review of Judgement No. 333 of the United Nations
Administrative Tribunal, Advisory Opinion, I.C.J. Reports 1987, p. ,
respectively Declaration by Judge Lachs, and paras. 25-26 of the Opinion and the
Separate Opinions of Judges Elias and Ago.

l/ ~hich resulted in the advisory opinion of 20 July 1982 by the
Internatior.al Court of Justice (Application for Review of Judgement No. 273 of the
United Nations Administrative Tribunal, Advisory Opinion, I.C.J. Reports 1982,
p. 325).

if At the request of the Tribunal, the text of the UNAT comments is
reproduced in ann~x 11 hereto.
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Notes (continued)

21 A/C.5/39/SR.33, paras. 12-30, SR.42, para. 7, SR.46, para. 54) SR.39,
paras. 17-18, SR.52, para. 62-65J A/C.6/39/SR.64, para. 77; SR.66, paraS. 12-13.

~ ItO documents GB.228/PFA/ll/ll and GB.229/PFA/12/8.

11 ILO document GB.231/PFA/17/5.

~ ItO document GB.234/PFA/ll/17.

~ ILO document GB.234/11/31, para. 74(a).

!Q/ This suggestion was in effect endorsed in para. 43 of the Joint
I~spection Unit report referred to in note J above.

III no document GB.233/PFA/8/l4.

111 International labour Conference, provisional record, seventy-secone
session (Geneva, 1986), Nos. 18 and 25.

22/ In UNAT, ap~als (~.e., applications) are always filed, except in respect
of UNJSPF csses against the executive head, and the title of the case and the
judgement so indicates (e.g., X against the Secretary-General of the United
Nations). In ILOAT, the appeal is against the employing organization, though the
title of the judgement itself only indicates the name of the applicants (e.g.,
In re X). There appears to be no need to harmonize this procedural discrepancy,
although if it were desired to do so, it might be best if in both tribunals the
appeals were filed against the organization and the title of the judgement would be
in the form: X v. Organization (which is the form already used in the table of
contents of booklets containing the jUdgements of each session of ILOAT).

14/ UNAT is available to all United Nations staff members, including those
employed by SUbsidiary organs such as UNDP, UNICEF, UNHCR, etc., w1th the exception
of UNR~A area staff (about 17,000), whose Staff Regulations provide for the
establishment of "a special panel of adjudicators" to which staff members may apply
against administrative decisions and disciplinary measures (UNRKA Staff
Regulation 11.2 App1icaple to Area Staff Members), and with the exception of staff
members of the ICJ Registry whose Staff Regulations (Art. 11 and Annex VI, adopted
on a pro'lisional basis) provide for disputes to be submitted first to one Clf the
Judg@s of the Court designated by it as Judge for Staff App@a1s and, if need be, to
the C0urt itself.

l2I See, e.g., In re Connolly-Battisti (No. 7) v. FAO (ILOA~ Judgement
No. 403); In re Garcia and Marauez (No~ 2) v. PAHO (KHO) (HOAT Judgement NCl. 4%).

~ UN~~ confirmed ;t~ inarility to respond to a request from the
Secretary-General for an advisory opinion when it decJined to advise him a~ to
wretrer De could take a certain a~winistrative measure (cancellation of thf'
reimpursemert of income taYe~ or partial lump Fum pavmertF from trp PPI;~jur Fund)
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Not~~ (co"tinue~)

that was later reviewed in Powell v. th~~ecr~tary-Gpnpralof the United N~tion~

(.::'udgpm*""t No. 2~7). #:I-en Ir.OAT wafl faced with a requept from th~ rI,O
Director-General, endorsed ~y the Governing e~dy and thp Staff Union, its tt-ree
titular mpm~pr~ gave an opinion ip their personal capacity ~n the qup~tion of
whether thp Oirect~r-General could, without npgotiations with the Staff Union.
renuce the palarip~ ~f General ~ervicp staff in Geneva that ha~ ~ppn agreed to with
tht" Union, that opinion wu not consinered al' act of thf' Trii"lunal.

11/ UNA~ ha~ hpld, how~vpr, that even if the appeals ~ody ~oncernen

unanimouely con~iderF an appeal frivolous and t~e Trii"luna] is thus pre~]udpd from
considering it on its merits, it may Ftill con.id~r whether the joint ~ody'e

conclupion was vitiated ~y some irregularity, Fee Bartel v. the Secretary-General
of rCAp (Judgement No. 2~9), confirmed in Marrett v. the Secretary-General ~f ICAO
(Judgpment No. 288).

l!I This proposal was explicitly endorsed in paras. 82, 101 and 103
(Recommendation 4 (~» of the JIU report rpferred to in note 1 ahovp.

lV Such multiplp actions are already customary in ILOAT, through the
procedurp of "intervention", see, among many otherf:1,~ Nusf:1 v. European Patent
Slrganhation (ILOAT JudgE'mE'nt No. 369). with 31 intervenors, and In re Benud and
Coffino v. Intunational Trade Organization/General Agref'mef\t on Tariffs ,and Trade
(ILOAT Judgement No. 380), with 134 intervenors •

.!QI Rpf>, P. g., the POWI'll, Car leon ano Mafliello cases (UNAT ,1udgpmE'nts
Nos. '37-2~9) and the Mortiehed carp (UNAT Judgempnt No. 273) and, in particular,
thE' MC"linipr, Aggl!lrwal, AkrC'lIf, DIIVis, Goffman and Noamal" ca~pp (lINAT Judgempnt
No. 370), in which thp Tribul"al r~ject~d applicationF to intervpnp from Fix furt~pr

rtaff mpm....Pffl, flincp it <" ....f1prvE'~ that thf> Rp flP<"ndpnt. ha~ 11I"dprtl'lkE'n to 8pply any
(1eC"iFdC"n "in rpE'pf'~t of 811 officj~le wi,o can rf>ly ('If' t~e ~lIm~ Ipg81 pri..,ciplf>"
(i~irl., para. TII), thp Gpneral AFPemhly Pu .... flPqupntly Fppcifically approvE'rl the
implplTlentation of nat ,1lH'IgPJTlPnt IF I!pplied to all llffp~tpd C'ffidlllp (ppp
A/C.~/41/~~ anrl rPfloluti~n 4]/20°, ~~ct. VIII) •

.?lI JI.O docuJTlPnt r.B.214/PFA/ll/17, parI!. 10.

!.1.J In ... few Cl'lflPP, tJNAT haF awarrled COFtr. to u..,fllIcceflflfuJ appl1c8ntF
(P.q., ~arpignipF, Jurlqpment No. 182) whpn it conpidprpd that thpir ~pplicati0'"

raiF-p~ l!I OlH~fltion of law or p<'licy of pxcpptional imJX'rtance.

'DJ JudgE'm£>ntEl of thp Adminietrativ~ Tri ....unal Cif the 1[,0 up0n C~""lmplaintfl Made
~~~~JNF.SCOJ Arlvisory ~inion, I.C.J. Rpports 1956, p. 77.

~ ~ffect 21 Awards of Compensation Made by the United Nation~

AdlTlinht.rativE' 'l'r~""l1na1, Advisory Opinion, I.C.J. Rpports 1954, p. 47.

!2/ Application for Rpvipw of Judgement No. 158 of the United Nationfl
A<1mi.!1J.!..! r 11 t LY.E...1'.IJ ~lln..!lJ...L Adv~E..!:L. Op in i on f 1.C•J. Rf'gor t fI 1973, p. 166.
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!~ (contiflued)

~ Application for Review ~f JUdgement No. 333 of the United NationF
Advieory Tribun!1, Advisory Opinion, I.C.J. Report. 1987, p. •

W AfPl ication for Reyiew of Judg,m,nt No. 273 of tJle Un.' hd Nations
Administrative Tribunal, Advisory Opinion, I.C.J. Report. 1982, p. 325.

l!/ Se. Cfficial Rocords ot the Geperal Assembly, ThirtY-ninth Session,
~uPf1emrnt No • .! (A/39/9 and Corr.l), para. 121, and anrex IX.

£21 ~fflication for Review of Judgement No. 273, of. cit., Separate Opinion
of Judge Mosler, sect. 1.2, third paragraph, pp. 380-381.
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w

o
f

th
e

T
ri

b
u

n
al
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w

el
l

a
s

th
a

t
o

f
th

e
In

te
rn

a
ti

o
n

a
l

L
ab

ou
r

O
rg

a
n
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a

ti
o

n
an

d
,

a
s

a
p

P
ro

p
ri

a
te

,
th

a
t

o
f

o
th

e
r

in
te

rn
a
ti

o
n

a
l

a
d

m
in

is
tr

a
ti

v
e

tr
ib

u
n

a
ls

.
S

u
b

m
is

si
o

n
s

o
f

th
e

ll
ss

es
so

r
sh

a
ll

be
p

U
b

li
sh

ed
to

g
e
th

e
r

w
it

h
th

e
ju

d
g

em
en

t
to

w
hi

ch
th

ey
re

la
te

.
W

3
.

T
h

e
r
u
l
~
s
c
o
n
c
~
r
n
i
n
g
t
~
e

s
~
l
e
c
t
i
o
n

o
f

tr
e

A
F

se
ss

o
r,

th
e

te
rm

s
o

f
h

is
ap

p
o

in
tm

en
t

an
d

h
is

p
a
rt

ic
ip

a
ti

o
n

in
p

ro
ce

ed
in

g
s

sh
a
ll

b
e

e
st

a
b
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sh

e
d

a
ft

e
r

a
p

p
ro

p
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o

n
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lt
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ti

o
n
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W
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O

A
T
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x

t

A
R
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C
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H

I
B
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3
.

~
i
t
h

it
s

ag
re

em
en

t,
a

p
er

m
an

en
t

A
ss

es
so

r
m

ay
b

e
ap

p
o

in
te

d
to

a
s
s
is

t
th

e
T

ri
b

u
n

al
an

d
,

if
a
p

p
ro

p
ri

a
te

ar
ra

n
g

em
en

ts
ca

n
b

e
m

ad
e

th
e
re

fo
r,

h
e

m
ay

p
er

fo
rm
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m

il
a
r

fu
n

c
ti

o
n

s
in
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o

n
to

th
e

A
d

m
in
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a
ti

v
e

T
ri

b
u

n
a
l

o
f

th
e

U
n

it
ed

N
at

io
n

s.

4
.

T
he

fu
n

c
ti

o
n

o
f

th
e

A
ss

es
so

r
sh

a
ll

b
e

to
su

b
m

it
in

w
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ti
n

g
to

th
e

T
ri

b
u

n
al

an
in

d
ep

en
d
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t
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d

o
b
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c
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v
e

a
n

a
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s

o
f
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m

p
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b
~
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k
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g
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u
n

t
e
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e
c
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y
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e

c
a
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w

o
f
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e

T
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b
u

n
al

a
s

w
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l
a
s

th
a
t

o
f

th
e

A
d

m
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tr

a
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v
e

T
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b
u

n
al

o
f

th
e

U
n
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N
at
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n

s
a
n
~
.

a
s

a
p

p
ro

p
ri

a
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,
th

a
t

o
f

o
th

e
r

in
te

rn
a
ti

o
n

a
l

a
d

m
in
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tr

a
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v
e
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u
n

a
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S

u
b

m
is

si
o

n
s

o
f

th
e

A
ss

es
so

r
sh

a
ll

b
e
p
U
~
l
i
s
h
e
d

to
g

e
th

e
r

w
it

h
th

e
j
U
d
q
e
~
e
n
t

to
w

h
ic

h
th

e
y

r
e
la

te
.

5
.

T
~
e

ru
le

s
co

n
ce

rn
in

g
th

p
E

P
]e

ct
io

n
o

f
t
~
e

A
F

se
ss

0
c,

th
e

t
e
r
m
~

o
f

h
is

a
p
p
o
i
~
t
~
e
~
t
a
~
d

h
is

p
a
rt

ic
ip

a
ti

o
n

in
th

e
p

ro
ce

ed
in

g
s

sh
a
ll

~
e

e
st

a
h

li
sh

e
d

in
th

e
R

u
le

s
o

f
C

o
u

rt
a
ft

e
r

a
p

p
ro

p
ri

a
te

c
o

n
su

lt
a
ti

o
n
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A
R
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C

LE
6

1
.

S
u

b
je

ct
to

th
e

pr
O

V
1S

lo
ns

o
f

th
e

p
re

se
rt

S
ta

tu
te

,
th

e
T

ri
b

u
ra

l
sh

a
ll

e
st

a
b

li
sh

it
s

ru
le

s.

2
.

T
he

ru
le

s
sh

a
ll

in
cl

u
d

p
p

ro
v

is
io

n
s

co
n

ce
rn

in
g

I

(a
)

E
le

c
ti

o
n

o
f

th
e

P
re

si
d

e
n

t
an

d
V

ic
e
-P

re
si

d
e
n
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,

(a
')

S
e
le

c
ti

o
n

,
te

rm
s

o
f

ap
p

o
in

tm
en

t
an

d
fu

n
ct

io
n

in
g

o
f

th
e

A
ss

es
so

r,
W

(b
)

C
o

m
p

o
si

ti
o

n
o

f
th

e
T

ri
b

u
n

al
fo

r
it

s
se

ss
io

n
sl

(c
)

P
re

se
n

ta
ti

o
n

o
f

a
p

p
li

c
a
ti

o
n

s
an

d
th

e
p

ro
ce

d
u

re
to

b
e

fo
ll

o
w

ed
in

re
sp

e
c
t

to
th

em
,

(d
)

In
te

rv
e
n

ti
o

n
by

p
er

so
n

s
to

w
ho

m
th

e
T

ri
b

u
n

al
is

op
en

u
n

d
er

p
ar

ag
ra

p
h

2
o

f
a
rt

ic
le

2
,

w
ho

se
r
i
~
h
t
s

m
ay

b
e

a
ff

e
c
te

d
hy

th
e

ju
d

g
em

en
t,

(p
)

H
~
a
r
j
n
9
,

fn
r

p
u
r
p
o
~
e
F

e
f

in
fo

rm
a

ti
o

n
,

o
f

in
d

iv
id

u
a

ls
,

st
a

ff
T

P
p

rp
se

n
ta

ti
v

e
or

Q
an

s
a
~
d

o
th

er
p
n
t
i
t
i
e
~

[p
er

so
n

s
to

w
ho

m
tp

p
T

ri
b

u
n

al
is

O
PP

"
u

n
d

er
p

ar
ag

ra
p

h
2

o
f

a
rt

ic
le

2}
1

lI
,

ev
en

th
o

u
g

h
th

ey
a
re

n
o

t
p

a
rt

ie
s

to
th

e
c
a
se

,

ef
)

P
ro

ce
d

u
re

s
re

la
ti

rg
to

a
p

p
li

c
a
ti

o
n

s
o

r
d

is
p

u
te

s
su

h
m

it
te

8
u

n
d

er
p

ar
ag

ra
p

h
2A

o
f

a
rt

ic
le

2
,
~

(g
)

P
ro

ce
d

u
re

s
re

la
ti

n
g

to
cl

ai
m

s
su

b
m

it
te

d
u

n
d

er
a
rt

ic
le

2
h

is
,
~
J

(R
U

I.E
S)

A
R

TI
C

[·E
X

l.
S
u
~
j
e
c
t

to
th

e
p

ro
v

is
io

rs
o

f
th

e
p

re
se

n
t

S
ta

tu
te

.
th

e
~
r
i
~
u
n
a
l

sh
a
ll

dr
aw

up
R

u
le

s
o

f
C

o
u

rt
co

v
er

in
g

-

(a
)

th
e

e
le

c
ti

o
n

o
f

th
e

P
re

si
d

e
n

t
a
~
d

V
ic

e
-P

re
si

d
e
n

t,

(f
)

th
e

se
le

c
ti

o
n

o
f

th
e

A
ss

es
so

r,
th

e
te

rm
s

o
f

h
is

ap
o

o
in

tm
en

t
an

d
h

is
p

a
rt

ic
ip

a
ti

o
n

in
p

ro
ce

ed
in

g
s.

(b
)

th
e

co
n

v
en

in
g

an
d

co
n

d
u

ct
o

f
it

s
se

ss
io

n
s,

(c
)

th
e

rU
le

s
to

be
fo

ll
o

w
ed

in
p

re
se

n
ti

n
g

c
o
m
p
l
a
i
~
t
s

an
d

in
th

e
S

U
bs

eq
ue

nt
p

ro
ce

d
u

re
,

i
n
c
l
u
d
i
~
g

ir
te

rv
e
n

ti
o

n
in

th
e

p
ro

ce
ed

in
g

s
b

ef
o

re
th

e
T

ri
b

u
n

al
by

p
er

so
n

s
w

ho
se

ri
g

h
ts

a
s

o
ff

ic
ia

lS
m

ay
be

a
ff

e
c
te

d
by

th
e

ju
d

g
m

en
t,

(e
)

[g
e
n

e
ra

ll
y

,
a
ll

m
a
tt

e
rs

re
la

ti
n

g
to

th
e

o
p
e
r
a
t
i
o
~

o
f

th
e

T
r
i
~
u
n
a
l

w
hi

ch
a
re

~
o
t

s
e
tt

le
d

b
y

th
e

p
re

se
n

t
S

ta
tu

te
.]

th
e

c
o

n
d

it
io

n
s

an
d

m
o

d
a
li

ti
e
s

u
n

d
er

w
hi

ch
in

d
iv

id
u

a
ls

,
s
ta

ff
r
e
p
r
e
~
e
n
t
a
t
i
v
e
s

or
e
~
t
i
t
j
e
s

m
ay

~
p

h
ea

rd
fo

r
p

u
rp

os
p

s
o

f
in

fo
rm

a
ti

o
n

ev
en

th
ou

ar
tr

ey
a

re
n
~
t

p
a

r
ti

e
s

to
th

e
ca

S
P

J
an

d

(
~
)

th
e

p
ro

ce
d

u
re

to
h

e
fo

ll
o

w
ed

w
it

h
re

a
a
r8

to
co

m
p

la
in

ts
an

d
d

is
p

u
te

s
su

b
m

it
te

8
to

th
e

T
ri

h
u

n
al

hy
v

ir
tu

e
o

f
p

ar
ag

ra
p

h
s

~

an
d

4
an

d
4

h
is

o
f

a
rt

ic
le

II
,

as
w

el
l

as
a
p

p
li

c
a
ti

o
n

s
s
u
h
m
i
t
t
e
~

u
n

d
er

a
rt

ic
le

IT
b

is
,

>

(h
)

P
ro

ce
d

u
re

s
re

la
ti

n
g

to
a
p

p
li

c
a
ti

o
n

s
su

b
m

it
te

d
u

n
d

er
a

r
ti

c
le

2
t
r
e
~
.
~

(
(
I
)

P
ro

ce
d

u
re

s
re

la
ti

n
g

to
th

e
g

iv
in

g
o

f
ad

v
is

o
ry

o
p

in
io

n
s
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2
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u
a
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W
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:
r
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x
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A
R
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C
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6
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o

n
t.

)

(j
)

E
x

p
ed
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u
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p
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ce
d

u
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s
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ti

n
g
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a
p

p
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c
a
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o
n

s
u

n
d
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!r
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c
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1
2

,
2!

1

(k
l

A
w

ar
d

o
f

c
o

st
s

p
u

rs
u

an
t

to
p
a
r
a
g
r
a
p
~

2A
o

f
a
rt

ic
le

~
!
~

an
d

g
e
n

e
ra

ll
y

il
l

1
(0

1
o
n
,
,
~

m
a
tt

"r
s

r
e
l
a
t
i
n
~

h
I

th
..

fu
n

ct
io

n
in

g
o

f
t
~
e

T
rl

t-
u

n
a)

,
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O

A
T

te
x

t

A
R

TI
C

LE
X
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o

n
t.

)

r
~
)

g
e
n

e
ra

ll
y

.
a
ll

m
a
tt

e
rs

r.
.l

a
ti

n
a

tl
'

t.
..•

l'
p

e
ra

ti
o

n
o

f
th

..
'J

'T
it
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ln
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w
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ch

a
re

n
o

t
se

tt
le

d
by

th
e

p
re

se
n

t
S

ta
tu

te
(f

o
rm

er
ly

(e
)l

?
T

he
T
r
i
~
u
n
a
l

m
ay

am
en

d
th

e
R

u
le

s
o

f
C

o
u

rt
.

..,
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C
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"
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M
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A
IN
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A
R
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C
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7

A
R
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C
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V
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1
.

A
n

a
p

p
li

c
a
ti

o
n

su
b

m
it

te
d

p
u
r
s
u
a
n
~

to
p

ar
ag

ra
p

h
I

o
f

a
rt

ic
le

2
lQ

/
sh

a
ll

n
o

t
b

e
re

c
e
iv

a
b

le
u

n
le

ss
th

e
a
p

p
li

c
a
n

t
[p

er
so

n
co

n
ce

rn
ed

)
1

/
h

as
pr

o
'i

o
u

sl
y

su
b

m
it

te
d

th
e

d
is

p
u

te
to

th
e

jo
in

t
ap

p
ea

ls
bo

dy
p

ro
v

id
ed

fc
.

tn
th

e
S

ta
ff

R
eg

u
la

ti
o

n
s

an
d

th
e

i.
tt

e
r

h
as

co
m

m
un

ic
at

ed
it

s
o

p
in

io
n

to
th

e
S

ec
re

ta
ry

-G
en

er
al

.
ex

ce
p

t
w

he
re

th
e

S
ec

re
ta

ry
-G

en
er

al
an

d
th

e
a
p

p
li

c
a
n

t
ha

ve
ag

re
ed

to
su

t-
m

it
th

e
a
p

p
li

c
a
ti

o
n

d
ir

e
c
tl

y
to

th
e

[A
d

m
in

is
tr

at
iv

e]
11

T
ri

b
u

n
al

.

2
.

In
so

fa
r

a
s

th
e

re
co

m
m

en
da

ti
on

s
m

ad
e

by
th

e
jo

in
t
~
o
d
y

a
re

{I
n

th
e

ev
en

t
o

f
t
~
e

jo
in

t
b

o
d

y
's

re
co

m
m

en
da

ti
on

s
b

ei
n

g
]

11
fa

v
o

u
ra

b
le

to
th

e
a
p

p
li

c
a
n

t
(a

p
p

li
c
a
ti

o
n
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b

m
it

te
d

to
it

.
an

d
in

so
fa

r
a
s

th
is

is
th

e
ca

se
)

!/
.

an
a
p

p
li

c
a
ti

o
n

(t
o

th
e

T
ri

t-
u

n
al

)
1

/
sh

a
ll

b
e

re
c
e
iv

a
b

le
if

th
e

S
ec

re
ta

ry
-G

en
er

al
h

as
.

(a
)

R
ej

ec
te

d
th

e
re

co
m

m
..n

d
a
ti

o
n

s,

It-
)

F
a
il

e
d

to
ta

k
e

an
y

a
c
ti

o
n

w
it

h
in

tb
e

th
ir

ty
d

ay
s
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ll

o
w

in
g

th
e

co
m

m
un

ic
at
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n

o
f

th
e

o
p

in
io

n
,

o
r

(c
)

F
ai

lP
d

to
c
a
rr

y
o

u
t

th
e

re
co

m
m

en
da

ti
on

s
w

it
h

in
th

e
th

ir
ty

d
ay

s
fo

ll
o

w
in

g
th

e
co

m
m

un
ic

at
io

n
o

f
th

e
o

p
in

io
n

.

3
.

In
so

fa
r

a
s

[I
n

tt
-e

ev
en

t
th

a
t]

1
/

th
e
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co

m
m

en
da

ti
on

s
m

ad
e
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th

e
jo

in
t
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dy

an
d
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p
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d
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th
e

S
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re
ta

ry
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en
er
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a
re

u
n
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v

o
u
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b

le
to

th
e

a
p

p
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c
a
n

t.
[a

nd
in
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fa

r
a
s

th
is

is
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e
c
a
se
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1

/
th

e
a
p

p
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c
a
ti

o
n
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a
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b
e
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c
e
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a
b

le
.

u
n
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th
e
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in

t
bo
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u

n
an
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o

u
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y
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n
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d
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s
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a
t
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c
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a
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y
d

ev
o
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o

f
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c. Elem~nts of a ~raft General Assemhly resolution

Harmonization and further development of the statutes, rules and
practices of the administrative trihunals o! the International

Labour Organisation and of the United Nations

The General Assemhlv,

Recalling its resolution 351 A (IV) of 24 November 1949 bv which it
estahlishe~ the United Nations Administrative Trihunal and adopted the statute of
the Trihunal, and resolutions 782 B (VIII) of 9 Det 1mber 1953 and 957 (X) of
8 Novemher 1955 bv which it amended that statute,

Having received the report of the Secreta rv-General on this suh;ect (A/42/328)
Rubmitt@d in response to decisions 34/438 of 17 Decelnher 1979 and 36/453 of
18 December 1981, resolution 37/129 of 17 December 1982 and decision 38/409 of
25 Novemher 1983,

Having considered the relevant parts of the report of the United Nations Joint
Staff Pension Board for 198~, 11/

1. Decides to amend the statute of the Unit~d Nations Administrative
Trihunal, effective 1 Januarv 1988 with respect to iudaements rendered hv the
Trihunal thereafter, as specified in annex I A to the report of the
Secretarv-General,

2. Reauests the United Nations Administrative Trihunal to consider amending
the rules of the Trihunal along the lines indicated in annex I B to the report of
the Secreta rv-General,

3. Recommends that the Int. rnat. ional Lahour Orqanisat ion consider amenoing
thp. statute of its Administrative Trihunal and that the Tribunal amend its rules
alonq the lines indicate~ in the report of the Secretarv-Genetal,

4. Decides to amend uaragraph (c) of article 48 of the Requlations of the
Unit~d Nations Joint Staff Pension Fund to read as follows:

"Suhiect to the relevant provisiohs of the Statute of the Trihunal, its
iudaements as to anv application suhmitted pursuant to this article shall hP
final an~ without appeal." .!i/

~. Further recommends th~t orqanizations to which the ~ompetence of the
United Nations Administrative Trihunal is extended pursuant to article 14 of its
statute an~ thosp. that ;-,/~cept i1:s iurisdiction in respect of Joint Staff Pension
Fun~ caqes pursuant to the ReglJlationR of the Fund and in response to resolution
678 (VII) of 21 December 1952 should (~o so also in respect of the review procedures
for Tribunal iu~gements APecified in articles 11 and 11 !?!.!. of its Statute, ]2/

6. Decides that the appointment of members of the United Nations
Mminir:t:r.,tiv& Tt ibun.sl will bp con~idcren lw th~ ::;ixt:h Committee 1!/ r, which

I . ..
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shoul~ tak~ into account the aualificrtion of candidates to perform a iu~i~ial

function and their experience with international ~dministrative or labour
questionsl, 11/

7. Withdraws the recommendation set ou~ in paragraph 2 of its resolution
957 (X), on the under.tan~inq that it is for the International Court of Justice to
detftrmine its own procedure 1n each particular case in accordance with itA Statute
ann the RuleR of the Court, l!/

8. Recom~ that the Administrative Tribunals of the United Nations and of
the International Labour Orqani~ation continue their informal contacts, throuqh
meetinas and otherwise, for the resnlut ion of common problems and issues and for
the exchanae of i~formation about their respective iurispru~ence and consider the
~stablishment of ioint administrative machinerv for the purpORe of preparina
indices or repertories of deci8ion~, ]!I

9. Reauests the Secreta rV-General, in his capacitv as Chairman of the
~dminlstrative Committee on Co-ordination, to assist the TribJnals in carrvina out
the recommendations set out ~ paragraph 8 above, 111

rlO. Reauests the ~ecretarv-Gen.ral to study the question of securinq
recognition bv, and tbe enforceahilitv through, national courts ot Tribunal
ilJ~qements concerning a claim hv an emplovina oraanization. !Q,/J

Notes

11 Editorial chall",e.

11 In spite of the apparentlY extensive coveraqe o~ thiA suhparaaraph, its
oratUna history and it3 sl1hseauent interpretation hv UNAT (AP.e in particular
Kimpton v. the Sec~arv-Gcneral of the United Natio~s (Judaement No. 115)
indicatee t.I..ilIt it refers solelv to certain beneficiaries of officials (i.e" to
personA covered lw ILOAT etatule article ~I, para. 6 Ch».

1/ For p~rposes of clar itv, paragraphs or articles proposed to hP. inserted
hetwe...n ex ist ina provisionA are, for the most part, assianed temporary nur"he rs il"l
this draft, to he replaced hv conRecutive numh~rina if the proposed amendments are
iHioPted,

,il See para. 19 of the commentary ahove. Unless othprwlRe indicated, all
paragraph re-ferenceR in these notes are to that sect ion of the present document.

2/ Sep para. 21-

~/ See para. 23.

2/ Proposeci oplption

HI See para. 32,

of a tranRitinn.:tl provinilln of nn currpnt siqnificancp,

/
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Notes (continued)

!/ In order to Bliminate the anomaly wherehv a siqnificant part of the
iurisdiction of the Trihuna1, i.e. that relatin~ to the United Nations Joint Staff
Pension Fund, is not referred to at all in the statutB of the Trihunal, it is
proposed to add a nBW article 2 tres, which is so formulated that any amendment of
the relevant provisions of the Pension Fund Requlations (ftt present art. 48) would
not normallY reauire any further amendment of the Trihunal's statute.

lQ/ See para. Q2.

!!/ This provision would codify the prevailinq practice.

11/ See para. 30.

11/ See para. 12. As an 31ternative, the hracketed words could hP. added to
paraqraph 6 of the proposed draft General Assemhlv resolution in annex t C.

ll/
addressed
Mort iAhed

lS/-

As suqqested hv UNAT (annex 11, para. 21), evidentlY to clarifY a point
hv the International Court of Justice in ita advisory opi~ion on thp
case (op. cit., P. 375, paras. 35-37).

See para. 14.

l!/ It is propOs~d to renumher paraqraphs 3, 5 and 6 of article 3 in a more
10qic..1 order.

11/ It is proposed that present paraqraph 4 of article 3 hecome the firRt
sentence of a new first paraqr~ph of article 5 in which it seems more loqi~allv to
helonq.

l!/ To clarify the procedure, in the same sense as iB heinq proposed in a new
provision to he inserted into the ILOAT statute, for dismissinq a memher of UNAT.

}1/ As proposed hy UNAT (annex 11, para. 24).

20/ Addition proposed to aSSllre eon~istencv with the penultimate clause nf
artiCle 14, and takinq into account paraqraph 2 of prop"sed new artk1e 2 ~.

11/ See para. 97.

~/ Conseauential on the proposed addition of article 5 his.

B/ See para. 44.

11/ Consequenti~1 on the proposed extension of the iuriediction of the
Trihunal (sep paras. 17-18) bv the addition of proposed new paraqraph 2A of
art iele 2.
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Not.es (continued)

111 Consequential on the tentativelv proposed ext.ension of the 1urisdiction
of the Trihunal (see para. 32) bv the adoition of new article 2 his.

12/
ahove) •

El

Con9PQue'"'t~al on the proposed addition of nelN article 2 ll!! (see note 9
Such provisions already exist in chapter VIII of the rules of the Tribunal.

Consequential on the tentativelv proposed new article 2 quatr o •

20/ In view of the increasinq number of applications under existing
article 12 and the proposed addition of two new provisions as paraqraphs 3 and 4,
it mav be useful for the parties to receive auidance as to the method of initiating
and conducting POst-1udgement proceedinQs in the Tribunal.

~/ ConsPQuAntia1 on the proposed adcHtion of new paraqraph 2A of article 9.
See para. 61.

1111 Consequential on the proposed addition of new paraaraph 2A of article 2,
to whicn article 7 cannot applv.

1!/ See Gubpara.' 11 (a).

~/ Required by General Assemblv resolution 35/219 A, paragraph 1. As
proposed to he fornlUlatec1, the languaqes used hv the Tribunal would in the futurp
always he automlt,ticallV adillsted to t.hose of the General Assemhlv (at present the
six lanquaaes specified in rule 51, A!520/Rev.15).

11/ As the second and subsequent sentences of the present paraaraph 1 of
art icle 9 cannot applv to appl icatinns submi HAd pursuant. "0 the proposed new
par~qraph 2A of article 2 or to the proposed new article 2~, it is proposed
that these Bent~nceB he separated into a new paragraph lA of article 9, applicable
sole1v to applications suhmitted pursuant to ~,raaraph 1 of article 2.

34/ See pa ra. c; C; •

}2/ See subpara. 62 (h).

]!/ S~e para. 61.

37/ 'fo hroaden the apol :cahilitv of this provi!:lion to apply also to
apPlicationR suhmittPd pursuant to proposed new paragraph 2A of article 2 and
propo!'lpd new art icle 2~, it is propoaed to suhstitute a phraae from the second
sentence of article 2(1).

]!/ See pa(3. 49.

39/ Spe para. 61 and note 23 to para. 64.

iQ/ SPP. Ruhpara. 11 (h).

I . ..
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Notes (continued)

!!/ Consequential in part to the propoAed addition of ~ubparaQraph (c) of
proposed new paraqraph 2A of article 2, as well as of article 2 tres, which may
re~ult in pr~ceedinQs in which the United Nations is not tho respOndent, and in
part to the proprJsed amendment to article 14.

il/ Consequential on the proposed addition of new article 11 his.

!2/ See paras. 75-76 and 86 (a).

!!/ S&P paras. 84 and 86 (a).

!2/ Under article 11.1 of the rules of procedure of the Committee on
Applications for Review of Administrative Tribunal Judqements (A/AC.86/2/Rey.3),
the date of the Trihunal's iuduement "shall he con£idered to be the date on which
it has heen received hy the parties to the proceedinqs hefore the Trihunal, which
date shall he presumed to be two weeks after the dispatch of copies thereof by the
Executive Secretary of the Trlbunal". FUlthermore, the Com~ittee aqreed that the
date so specified "should have the status of a presumption only, so that it would
he open to either party to the ptoceedinqs to show that the actual date of receipt
of a 1udqement delivered by the Administrative Tribunal was later than two weeks
after its dispatch bv the Executive Secretary" (~., footnote 1/ and A/AC.86/28,
para. 4).

~/ It is proposed th~t henceforth apPlications to the Committee on
Application for Review be Hubmitted to the Tribunal (i.e., to it~ Executive
Secretary), as would also he the case, under proposed article 1: his, paraqrsph 1,
of applications to the 10int panel, this would mean that the Committee would no
lonQer need to have its own secretary.

iI/ Under the same provision referred to in footnote i2/, "the date of
receipt of an applicatio~ is the da~e w~en copies of that application are
di~patched to the members of the Committee fon Applications for Review1 by the
~ecretarv of the Committee".

!!/ See para. 86 (a).

i!/ Addition proposed in order to ensure that rules such as those referred to
in notes 45 and 47 are considered val~d.

1Q/ To achieve consistency and to take account of situations in which the
United Nations is not the respondent orqanization (Jnder proposed art. 2!!!! or
under art. 14).

21/ The hracketed words, which do not appear in article XII, paraqraph 1, of
the ILOAT statute, were in~luded in article 11, paraqraph 1, of the UNAT statute
when that provision was ~dded as an adaptation of the earlier ILOAT provision.

21/ See paras. 85 and 86 (b).

/ ...
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Notes (continued)

!'3/ See paras. 80 and 86 (b) •

~/ See paras. 83 and 86 (b) •

~/ See para • 86 (b) •

.?!/ See para. 89.

11/ Since proceedings to revise a judg~ment on the basis of newly discovered
racts are different from those for the correction of errors, it is proposed to
separate existin~ article 12 into two paragraphsJ such a change is ~articularly

desirable because of the proposed addition of two new post-judgement procedures in
new paragrephs 3 and 4.

~/ See para. 69.

~/ See para. 70.

60/ See para. 72,.

!!/ Since the p~imary purpose of article 14 is to permit UNAT to serv~ also
the other organi~ations of the common system, it is proposeJ to delete the specific
reference to the specialized agencies (some of which, such as the World Bank and
IMF, do not follow the common system), and to substitute the criterion that at
present defines membersh ip in the common system (L e., acceptance of the ICSC
Statute) , which would also include organizations, such as lAEA, that are not
specialized agencies. In addition to the common system organizations, which may
submit to lTNAT with:>ut further action of the General Assembly, it is proposed that
the Tribunal might also be opened to other international organizations apecifiHd by
the General Assembly.

~/ See para. 20.

~/ To permit organizations that submit pursuant to article 14 to opecify to
what extent they wish to make use of the provisions relating to:

(a) Proceedings other than applications brought by staff members (art. 2(2A»,

(b) Claims by employing organizations against staff members (art. 2 bi~) J

(c) Internal appeals procedures (art. 7),

(d) Compens~tion an~ costs (art. 9),

(e) Review of judgements (arts. 11 and 11 bis).

6~/ consequential on the proposed ac~ition to article 3(1) of the statute.

/' ....
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~~ (ccntinued)

65/ Consequential t')n a rroposed amendment to article 14 of the statute (see
note 6I ahove) •

~./ Conseauential on the proposed addition of articles 2(2A) and 2 !!!! to
the statute.

!2/ It is the Secretary of UNJSPB, appoirted in accordapce with article 7(a)
nf the UNJSPF Requlations, who corresponds most closelv to th~ chief administrative
officer of an aqencv and who is the appropriate source of notices issued pursuant
to article 30 of the UNAT Rules.

~/ See par~. 44.

~/ To reflect the new l~nquaqe of United Nations Staff Requlation 8.l(h).

2Q/ See par~. 47.

11/ New rules called for hy propoged new subparaqraphs 2 (f)-(k) and 2 (a) of
article 6 of the statute (see notes 22 and 24-29 above).

11/ See paras. 96 (e) and 97.

21/ Official Records of the GenerAl AssemblY, Fortieth Session,
Supplement No. 9 (A/40/9).

~/ See para. 92 (a).

12/ See para. 92 (c).

]!/ See para. 12.

12/ See para. 12. This text may he consid~red as an alternative to the
lanquaqe proposed to bP. added to article 1(1) of the requlations (see annex I A) •

.ll/ See para. 95.

79/ See paras. 96 (a)-(c) and 97.

!Q/ See para. 32.

I . ..
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ANNEX II

Comments hy the United Nations Administrative Tribunal on the
note by the Office of Legal Affairs entitled "Harmonization
and further development of the statutes, rules and practices

of ILOAT and UNATI draft proposals"·

1. The Trihunal welcomes the studY initiated hv the General Assemhlv of measures
that miqht he taken to harmonize the proceedinqs of the two common SYDtem
administrative trihunals and at the same time to improve the statutes and rulps of
the two trihunals. If the General Assemhly decides to pursue this subiect, thp
Trihunal would be qlad to respond to Questions Member States may wish to ask, and
to comment on developments, possihly bY me~ns of an orftl pres3~tation. The
Trihunal would like also to suqqest the POssihility of invitinq the participation
of Madame Paul Bastid, a principal architect of thd Statute of the Trihunal, a
mamher from 1950 to 1982, and its PrPRirlent durinq two suhstantial periods, she
could provide valuahle views on many facets and prohlems of the Trihunal's work.

2. Composition of the Trihunal (paras. 11-16). The Trihunal is unable to aqree
with anv suqqestion ~hat memhers of UNAT should have held hiqh 1udicial office in
their own countries. Such a aualification has heen reqarded as unduly limitinQ
even in the case of the Internattonal Court of Justice and, had it heen in effect,
woulcl have depr ived UNAT of SomfJ of ita most distinguished rnemhers. Consequen tly,
the Tribunal believes that the provisions of and practico under article 3 of the
statute should be'maintained.

J. The Trihunal also cannot support the proposal that, in place of the current
system of nominations and elections, memhers of UNAT should be proposed by the
Secreta~y-General. Bearinq in mind the desirability of maintaininq the
independence of the Tribunal, it is not appropriate to qive an enhanced role in the
selection of members to the Secretarv-General who is, after all, the respondent in
most casel ~ominq hefore UNAT.

4. Jurisdiction (paras. 17-32). The Tribunal sees no ob1ection to extendinQ its
1urisdiction to (a) limited special ci,teqories of officials who while not staff
members hold a remunerated United Nations post, (h) consultants and other holders
of Special Service Aqreements and (c) employees of staff representative orqans and
staff enterprises. But it has considerahle reservat10n ooncerninQ the proposal to
qive it iurisdict~~.. over "other contractual disputes", which the proposal does not
define but which, if thev had a principally commercial rather than personnel or
admir,istrative character, co~ld carrv the Trihunal into quite different fiel~A.

* These comments refer to an earlier version of the present paper and
conseaup.ntlY do not take account of chanqes made sUh~eauentlY, whether in response
to these comments or otherwise, except chat the paraqra~h references have heen
adiuste~ to refer to the present text.

/ ...
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5. The Trihunal has considerahle doubt whether the hetter administration of the
Secretari~t would he furthered bv the propos~l to qive UNAT the power to deliver
acivisorv ..·pinions at the request of the Secretary-General. Any tendencY for the
Secretarv-General, hefore dec1dinq on d iffi cult or controversial matters, to turn
first to the Tribunal, thus interposinq the Tribunal in the operation of the
Secretari~t, would he undesirable. The Tribunal believes that its role is better
limited to review in the course ~f subseauent challenqe to decisions of the
Secretary-General, as has been the case sincp. its establishment bv the General
Asspmbly.

6. Prerequisites for proceedinqs (paras. 33-37). The Tribunal questions whether
the Joint Appeals Board should have the power to prevent an application from
r~achinq UNAT if the Board finds 'nanimously that the application is "clearly
devoid of merit". From the purelY leqal point of view, it would be more desirable
for the statute to leave to the Tribun~l, in the 1iqht of its iurisprudence, the
final decision whether an application has any merit.

7. It mav also be questioned whether the T~ ~.bunal should he author hed to impose
COlts on ~n applicant, even if limited to on~ month lIet emoluments. M~nv of the
cases before UNAT involve persons no lonqer in the service of the unIted Nations,
which would mean that, if imposed in such instances, costs would be difficult to
collect.

8. Procedures (paras. 38-47). The Tribunal has no comments to offer.

9. Remedies (paras. 48-67). From the viewpoint of the Tribunal, increasinq the
amount of monet~rv compensation it can award from two to three years of emoluments,
as with the World Bank Trihunal (the ILO Tribunal has no limit), does not seem
necessary, UNAT awards have on1v once since 1950 invoked the statute's power
exceptionally to ma\ce an award qreater than two '.'~ars net base salary. This is a
auestion of policy which may depend in part on how far the General Assemblv wishes
to pursue "harmonization".

10. The proposal to include a new paraqraph 2A in article 9 of the statute in
order to provide standards for awardinq costa to an Applicant appears to he undu1V
complicated. If chanqe is thouqht desirah1e, a reform d.onq the lines proposed to
lLOAT may he preferable, namelY, to revise UNAT's statute to provide that "If the
Trihunal finds the application well-founded in whole or in part, it may award to
the applicant compensation for reasonable costs incurred bv him in institutinq
proceedinqs before the Tribunal".

11. Post-iudqment proceedinqs (paras. 68-72). The Trihuna1 aqrees with the
Buqqestion that a reauest for t~e interpretation or clarification of a iudqment he
allowed, hut a one-year time-limit should he added.

12. Review of Trihunal judqments (paras. 73-95). The Trihuna1 thinks appropriate
on its part a measure of reticence with reqard to matters re1atinq to the review of
its iudqments.

/ ...
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13. The Trihunal has considereti the various proposals presented bv the Office of
Leqa~ Affairs. It recalls that the current system estahlished hy the General
Assemhlv for review of UNAT iudqments by the International Court of Justice has
proved practicable and useful. The hiqh authority of the Court as reflecteti in thp
Fasla anti Mortished opinions suqqests to the Tribunal that the role of the Court
should be retained. The system proposed in article 11 lli. and the chanqeB hy wrw
of "harmonization" that would be reauired in the lLOAT statllte, would create new
and more difficult problems.

14. The Trihunal considers that the existinq system should he retained pprmittinQ
review to be SOUQht hy Member States, bv the Secrptarv-General or hv the applicant.

15. The Tribunal also notes th~t, in the usual case, an apPlicant haR already had
recourse to the elahorate procedure of the Joint Appeals Boarrl.

16. There does not seem to be ;ustification for addinq another tier in the form of
a "review panel" com~risinq members of both ILOAT and UNAT, as Buqqested hv the
Office of Leqal Affairs in article 11 bi~, which would add siqnificantlv to the
cost and time reauired bv the 1udicial process.

17. The Trihunal wishes in thh connection to dri'l1N attention to the need to reducp
the difficulties under which the ioint appeals hoards operate. The hoards
constitute an indispensahle firot phase of the consideration of complaints hy stdff
me~hers concerninq non-ohservance of contracts of employment and terms of
appointment. For a lonq time now, the work of the various hoards in New York,
Geneva anti Vienna has met with serious difficulties hecausp of inadequate human,
financial and administrative resources. The Trihunal has in a numher of its
;udqments recallerl the maxim that ;ustice oelaved is ;ustice denieo. Howf'ver, in
sprinq 1984 it has had to deliver a iudqment in a case in which the .Toint Apppals
Board (Geneva) procel"lllre took a full five veal'S, none of the d~lavs heinq
attrihutable to the staff member concerned. The Trihunal is also aware that, in
New York, the extremelY small numher of staff memhers assiQneo hv the Office of
Personnel Services to prepare the responseA on hehalf of the Al"Iminislration iA
unrealistic anrl they cannot perform the work in ~ timelY manner.

18. The Trihunal thus urQes that the ioint appeal!'> hoaroR he orovil"led with
adeQuate resources so that theY can achieve the purposes for which the General
Assemhly created thel" when it aooptpd Staff ReQulation 11.1 35 yean:; aqo. While
the Administrative Trihunal itself has kept pace with its work, th~ inahilitv of
the ioint appeals hoarl"ls to fulfil their functions in a reasonahlv timelY way is
harmful to the OrQanization's staff memhers, to the appeals svst~m, and to the
Un i ted Nations.

Iq. Co-operation between the Trihunals (paras. q6-99). The Trihunal welcomes and
is sepkinQ to encouraQe wider contacts hetween the memhers ano spcretariats of UNAT
and ILOAT in order to facil itat\'> the rpsolution of C~('mmon prnhlems. It fayolJr!-l d

reqular ioint meetinq dl:rinq the IINAT "prinQ spssinn when the two trihunalA :HP

AittinQ in the same city (GP~eva).



A/42/328
Enql ish
Paqe 66

20. The Trihunal ~lso helieve~ that consideration shoul~ he qiven to the
preparation of 10int IYOAT/UNAT repertoires or in~ices of iud~ments, which could he
v~rv useful in the further harmonization of the work of the two trihunals.

21. Additional matters. The Tribunal has lonq found it useful to appoint a fourth
member to serve in a particular case aB an alternate in the event of L,capacity of
one of the members. If the General Assembly were otherwise to revise the statute,
the Tribunal suqqests that this practice be codified in a revision of the second
sentence of article 3, paraqraph 1, of the statute to provid~ that "Only three
shall sit in any particular case but the Presi~ent may appoint a fourth member to
serve as an alternate, who shall have the riqht to vote if a memb~r is unahle to rlo
so".

22. l',~ or~er to foster th~ independen" e of the Trihunal, it is believed that the
statute, if otherwise to be revised, should make clear that the concurtence of the
Trihunal should be required with respect to the terms of appointment and the actual
appointment of the Executive Secretary an~ staff, rather thRn their beinq ma1e
solely bv the Secretary-General who is a party to most cases cominq before the
Trihunal. The Executiv~ Secretary an~ staff, as officials of a 1u~icial bodY, must
have the necessary independence of the parties t~ proceedinqs. It is thus
!"uqc;estec:1 for the consideration of the Ge,~.r.. ~ Assembly that there be ad~ed to
article 3, paraqraph 4 i of the statute provision alonq the lines that:

"The Executive Secrc •. arV anr~ other staff shall he appointed and the relevant
conditions of appointment shall he settled in oonBult~tion between the
Tribunal and the SecretarY-GelltH a1. The Executive SecretarY and h is eta ff
shall he responsible only to the Tr ibunal ~.n the exercise of their functions."

I . ..



A/42/328
Enqlish
Paqe 67

ANNEX III

J1lrisdiction of the administrative tribunals of the United Nations
- and the International Labour Organisation

A. UNAT in respect of all staff disputes

United Nations ~/

International Civil Aviation Organization
International Maritime Orqanization

B. UNAT in respect of Pension Board decisions

Reqistrv of the International Court of Justice
International Fund for Aqricultural Development
International Centre for the Study of the Preservation

and the Restoration of Cultural Property £/

C. UNAT in respect of Pension Board decisions and ILOAT in
respect of all other staff disputes

International Labour Orqanisation £/
Food and Aqriculture Organization of the United Nations
United Nations Educational, Scientific and Cultural

Orqanization
World Health Orqanization
International Telecommunication Union
World Meteoroloqical Orqanization
World Intellectual Property Organization
International Atomic Enerqv Aqency
Interim Commission for the International Trade Organization
United Nations Industrial Development Orqanization

D. lLOAT in "respect of all staff disputes ~I

Universal Postal Union
European Orqanization for Nuclear Research £1
European Orqanisation for the Safety of Air Navigation £1
European Patent Orqanisation ~I

European Southern Observatory £/
Interqovernmental Council of Copper Exportinq Countries ~/

European Free Trade Association ~I

Inter-Parliamentery Union ~I

European Molecular Biologv Laboratory ~/

World Tourism Orqanization hi
African Traininq and Research Centre in Administration

for Development £/
Central Office for International Railwav Transport bl
International Center for the Reqistration of Serials QI
International Office of Epizootics ~/

(UN)
(ICAO)
(IMO)

( ICJ)
(IFAD)

(ICCROM)

(ILO)

(FAO)

(UNESCO)
(WHO)
(ITU)
(WMO)

(WlPO)
(IAEA)
(IClTO/GATT)
(UNlDO)

(UPU)
(CERN)
(Eurocontrol)
(EPO)
(ESO)
(CIPEC)
(EFTA)
(IPU)
(EMBL)
(WTO)

(CAFRAD)
(OCTI)
(CIEPS)
(OIE)

/ ...
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Notes

~ Exceptinq the Reqistry of th~ International Court of Justice (se~ part B)
and UNRWA area staff (s~e commentary. not~ 14).

£! Not a participant in th~ United Nations common svstem.

£! ILOAT also in respect of the ILO Staff Pension Fund and certain private
law contracts.

1/ These orqanizations are not members of the United Nations Joint Staff
Pension Fund. The onlv member orqanization of the Fund that has not vet aqreed to
the submission of disputes relatinq to Pension Board decisions is the European and
Mediterranean Plant Protection Orqanization (EPPO), which is not a participant in
the united Nations common svstem.


