ADM NI STRATI VE TRI BUNAL

Judgenent No. 385

Case No. 398: SOBEL Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conposed of M. Arnold Kean, Vice-President, presiding;
M. Roger Pinto; M. Ahmed Gsman;

Whereas at the request of Herschel J. Sobel, a forner staff
menber of the United Nations, the President of the Tribunal, with
t he agreenent of the Respondent, extended the tinme-limt for the
filing of an application to the Tribunal until 15 July 1986;

Whereas on 14 July 1986, the Applicant filed an application
in which he requested the Tribunal:

"... to find that the adm nistrative decision not to extend
his fixed-term appoi ntnent beyond 19 Decenber 1984 was
arrived at unfairly;

To recogni ze that the Applicant endured cruel, unfair and
prejudicial treatnment at the hands of adm nistrative
personnel charged with his training and proper utilization of
his abilities;

To order the rescission of the adm nistrative decision not to
extend his fixed-term appoi ntnent beyond 19 Decenber 1984;

To order the Respondent in the event that he exercises the
option provided under article 9.1 of the Statute of the
Tribunal to pay to the Applicant one week's net base sal ary
for each nonth of his service in the United Nations
Secretariat from 16 August 1982 through 17 Decenber 1984 as
conpensation for the | oss of continued enploynent and for the
injury sustained thereby; and



To order the paynent to the Applicant of a further sum of one
week' s net base salary for each nonth of his service as
conpensation for cruel, unfair and prejudicial treatnent he
endured. "

Wereas the Respondent filed his answer on 16 January 1987;
Whereas the Applicant filed witten observations on 31 March
1987;

Wereas the facts in the case are as fol |l ows:

Herschel J. Sobel applied for a job with the United Nations
on 5 May 1982. In a nenorandum dated 23 June 1982 addressed to the
Chi ef, General Recruitment Section, Ofice of Personnel Services
(OPS), the Executive Oficer of the Departnent of Conference
Services (DCS), recomended the Applicant's recruitnment at the G 3
level to fill a vacant clerical post in the Library. Since the
Applicant is the holder of a Master's degree in Library Science, the
Executive Oficer, DCS, requested that an exception be nade to the
practice not to recruit persons with Master's degrees for Ceneral
Servi ce posts because the Applicant was a di sabl ed person. The
Applicant suffers fromstatic encephal opathy which affects his
manual co-ordination and, to a degree, his speech. The Executive
Oficer, DCS, noted that the Applicant's disability did not
"interfere wwth his capacity to work in a library"” and that the
Departnment felt that one year after the International Year of the
Di sabled, it was "still incunbent on the United Nations to take the
| ead in enploying qualified disabled people".

The Applicant entered the service of the United Nations on
16 August 1982. He was initially offered a three-nonth fixed-term
appoi ntment as an English Cerk at the G2, step Ill level. He was
assigned to the Library/Users' Service/Collection Mintenance and
Crculation Section at the Dag Hammarskj 6l d Library, DCS. On
1 Septenber 1982, his title was changed to C erk, English/French,



after he passed the French clerical examnation. H's entrance |evel
was reclassified at the G3, step | |evel

On 1 Novenber 1982, he was reassigned to TOPS (Techni cal
Operations and Publication Service) Processing and Publications
Section/UN Materials Processing Unit, and his appoi ntment was
extended for a further fixed-term period of one nonth.

On 30 Novenber 1982, the Executive Oficer, DCS, wote to the
Director of the Dag Hammarskj 6l d Library, DCS, concerning the
Director's request to reassign the Applicant to a different
Department. The Executive Oficer, DCS, expressed his
di ssatisfaction regarding the manner in which the Applicant's
assi gnnment was being handled by the Library and stated in part:

"... W will investigate the possibilities of placing him

el sewhere, should the Medical Service confirmthat his
disability interferes with his capacity to work in the

Li brary. W feel, and are proceeding on that basis, that it
woul d be fair to grant M. Sobel a three-nonth extension of
his current fixed-termcontract so that all possibilities may
be explored ..."

I n a nenorandum dated 14 Decenber 1982, the Director,
Dag Hanmarskj 6l d Li brary, DCS, suggested to the Executive Oficer,
DCS, that the Applicant's appointnent be extended only through
31 Decenber 1982 "on his present position, until the problemof his
reassi gnment is solved". The Library was unable to retain the
Applicant's services beyond that date unless the Division borrowed a
post. In a reply dated 15 Decenber 1982, the Executive Oficer
DCS, reiterated his concern and his dissatisfaction regarding the
Applicant's enploynent situation. The nmenorandumread in part as
fol |l ows:

"... In addition to the Medical Director, | have discussed
this case with M. Cure, [Personnel Oficer] M. Sobel and
ot her nmenbers of the Dag Hanmarskj 6l d Library staff. You and
| have discussed it on several occasions, both before and
after his appointnment. | regret that |I nust express ny shock



and surprise about the present situation. W were all
infornmed in advance as to M. Sobel's antecedents, his
university training and his disability; in full know edge of
t hese, you recomended his appointnent at the P-1 level. |
find it hard to believe that when the decision was nmade to
recruit himat the General Service |level, the Dag
Hanmar skj 61 d Li brary could have unwittingly placed him

‘agai nst the post of mail roomclerk which entail ed work of
consi der abl e manual dexterity and stress'..."

The Applicant's appoi ntnent was extended for a further
fixed-term period of three nonths.

I n a menorandum dated 14 March 1983 addressed to the Chief,
General Recruitnment Section, OPS, the Admi nistrative Oficer, DCS
summari zed the contents of different performance eval uation reports
prepared by the Applicant's supervisors during his assignnent to the
Li brary. These reports contained an average of |ow ratings. She
noted that the latest report evaluating the Applicant's performance
by yet a different super- visor failed to reveal that "M . Sobel,
al though intellectually capable, has showed potential to be at |east
an adequate clerical staff nenber”. She recommended that his
appoi ntment be allowed to expire, but noted that it was that
"Ofice's viewthat M. Sobel's adaptation was conplicated by the
fact that his father had served there for many years ...". The
Applicant woul d be granted a further one-nonth extension and unl ess
the O fice of Personnel Services were able to transfer himto
anot her clerical position elsewhere in the Secretariat, DCS would
not extend his appoi ntnent beyond 14 April 1983. The Applicant was
so informed on 15 March 1983.

On 24 March 1983, the Chief, General Recruitnment Section,
OPS, asked the Executive O ficer, DCS, whether the Applicant could
be assigned to another section of the Departnent since all concerned
agreed "that certain special circunstances in the Library" m ght
have contributed to the difficulties encountered by the Applicant.
In a reply dated 7 April 1983, the Assistant Adm nistrative Oficer



DCS, stated that they could be of no further assistance in placing
t he Applicant.

The Applicant's appoi nt nent was however extended for a
further fixed-termperiod of three nonths. On 16 April 1983, he was
transferred to the Departnent of Public Information, DPlI, and
tenporarily assigned to the Audio Materials Library, Radio and
Visual Services Division. During this period, his performnce was
eval uated as a "good performance" and the Chief of the D vision
recomended that the Applicant be reenployed at the sane |level. The
Appl i cant's appoi ntnment was thus extended for further fixed-term
periods of five nonths and sixteen days, six nonths, and two nonths
and si xteen days. The Applicant's performance during his assi gnnent
at the Departnment of Public Information was evaluated in two
performance evaluation reports. |In both reports, his overal
performance was rated as a "good perfornance".

Ef fective 18 Septenber 1984, the Applicant was transferred
back to the Departnent of Conference Services. He was granted a
further fixed-term appointnent of three nonths and three days, until
19 Decenber 1984, and was assigned to the Distribution Section
agai nst a tenporary General Assenbly post. This was the fina
extensi on of his appointnent.

On 9 January 1985, the Applicant requested the
Secretary-Ceneral to review the decision not to extend his
appoi nt mrent beyond 19 Decenber 1984. On 10 Septenber 1985, he
| odged an appeal with the Joint Appeals Board. The Board adopted
its report on 31 Decenber 1985. |Its conclusions and reconmendati ons
read as foll ows:

"Concl usi ons and Recommendati ons

43. The Panel concl udes that the appellant did not have a
| egiti mate expectancy of continued enpl oynent with the
Organi zation and that the decision not to extend the
appel l ant's appoi nt nent was not taken on the basis of
extraneous factors.



44, The Panel concludes further that efforts to place and
train the appellant in the appropriate type of post and to
foll owup on such placenent and adj ustnent, proved to be

i nadequate on the part of the Organization.

45. The Panel concludes also that the Adm nistration

m sjudged at the outset its capacity to assess the

appel lant's disability and abilities vis-a-vis the workpl ace
within the Organization and its own capacity to nmake proper
pl acenment and adequate followup in the situation.

46. Accordingly, the Panel recommrends that the appellant be
awar ded one nonth's net base pay.

47. The Panel makes no further recomendation in support of
t he appeal . "

On 20 February 1986, the Secretary-CGeneral infornmed the
Applicant that he had "taken note of the Board's report, and in the
light of the Board's report [had] decided to maintain the contested
decision and to award [hin] an anpbunt equivalent to one nonth's net
base salary."

On 14 July 1986, the Applicant filed with the Tribunal the
application referred to above.

Wereas the Applicant's principal contentions are:

1. The Applicant was enployed as a di sabl ed person to
fulfil the objectives of the UN General Assenbly in its resolutions
concerning the International Year of D sabled Persons and the UN
Decade of Disabl ed Persons.

2. The Applicant was enpl oyed after nedical and
adm ni strative consultations in which the Respondent was i nforned
about his disability, education and previous work experience. The
Respondent thus assuned special obligations towards the Applicant
and the United Nations for his proper treatnent.

3. The Respondent did not observe his responsibility of
trai ning and devel opi ng the services of the Applicant as a staff
menber with a specific disability.



4. The Applicant had an expectancy of continued enpl oynent
since his performance at the Departnment of Public Information was
rated as a good performnce.

Wer eas the Respondent's principal contentions are:

1. The Applicant's separation fromservice was as a result
of the expiration of his fixed-term appoi ntnent and, therefore, did
not violate his rights.

2. A di sabl ed person recruited with the Respondent's
knowl edge of his disability is entitled to the Respondent making
reasonabl e efforts to assign himsuitable duties, but not to
conti nued enpl oynent irrespective of performance of assigned duties.

The Tribunal, having deliberated from12 May 1987 to 29 My
1987, now pronounces the follow ng judgenent:

l. In his first plea, the Applicant requested the Tribunal "to
find that the adm nistrative decision not to extend his fixed-term
appoi nt mrent beyond 19 Decenber 1984, was arrived at unfairly". The
Tri bunal observes that the Applicant was enpl oyed on the basis of a
series of fixed-term appointnments which were extended during the
period running from 16 August 1982 to 19 Decenber 1984. According
to staff rule 104.12(b), fixed-term appointnents carry no right of
renewal or of conversion to any other type of appointnent.

Mor eover, this provision was incorporated verbatimin all of the
Applicant's contracts. According to staff rule 109.7(a) such

appoi ntments expire automatically and wi thout prior notice.

1. Nevert hel ess, the Applicant, invoking Judgement No. 142,
Bhatt acharyya (1971), clains that there are particul ar circunstances

in his case which mlitated in favour of his continued enpl oynent.



I n paragraph V of that Judgenent, the Tribunal, while noting the

gener al

rule that fixed-term appointnments do not carry any right of

renewal , stated that

"... nevertheless, the Tribunal is conpetent to exam ne the
surrounding facts in which the |etter of appointnent was
signed. The Tribunal has to consider the contract as a
whol e, not only by reference to the letter of appointnent but
also in relation to the circunstances in which the contract
was concl uded. "

Secondly, in the sane judgenent, the Tribunal cites its

Judgenent No. 95, Sikand (1965) where it stated:

that the ternms and conditions of enploynent of a staff
menber with the United Nations may be expressed or inplied
and nmay be gat hered from correspondence and surroundi ng facts
and circunstances".

The Applicant cited the follow ng circunstances as creating a

| egiti mate expectancy for continued enpl oynent:

(a) Discussions held prior to his appointnent concerning his
proper assignnment and training;

(b) His series of contracts over a period of two and a half
years;

(c) His good performance reports during his service wth the
Departnent of Public Information;

(d) Assurances nmade to himof admnistrative efforts at
al ternate pl acenents;

(e) The fact that he had been enpl oyed as a handi capped
person during the International Year of D sabled Persons
1981- 1982.

The Tribunal will now exam ne each of these contentions.
(a) Wth regard to his first contention, the Tribunal

observes that in paragraph 4 of his application, the Applicant

states the foll ow ng:



"These facts concerning the Applicant's disability were

di scussed with the UN Medical Director (then Dr. Gatenby) in

a consultation on the Applicant's behal f before he was

enpl oyed. They were al so di scussed with the Executive

O ficer of the Departnent of Conference Services,

M. M Schlaff, and with the Director of the Dag Hanmarskj ol d
Li brary, M. Olov ... The positive and cooperative attitude
expressed by these officials was the essential factor in the

Applicant's enpl oynent”.

| n paragraph 19 of the application, the Applicant states al so
the foll ow ng:

"The Applicant was enpl oyed after nedical and adm nis-
trative consultations that were supplied with nedica

i nformati on concerning his disability as well as with

i nformati on concerning his education and previ ous work
experience. The Adm nistration thus assuned speci al
obligations to the Organization as well as to the Applicant
for his proper treatnent and assignnment".

The Tribunal considers that all these extensive consultations
prior to the Applicant's enploynment were centered around his initial
enpl oynment and the necessity of finding a suitable assignnent for
him and not directed to his continued enploynent in the service of
the United Nations.

The fact is, that after all these consultations prior and
during the extension of his fixed-termcontracts, the Applicant
confirmed his acceptance of the conditions specified in the
successive letters of appointnent, including the provision that a
fi xed-term appoi ntment does not carry any expectation of renewal or
conversion to any other type of appointnent.

(b) Wth regard to his second contention, the Tribunal
enphasi zes that if these consultations referred to in the preceding
par agraph had neant to |lead to permanent enploynent, a speci al
clause to that effect would have been inserted in the contract, or
anot her type of appoi ntnent woul d have been offered to the
Applicant. On the contrary, the short duration of the extensions of



t he appoi ntnments granted to the Applicant during his period of
service is another proof that there was no certainty that his
services would be required on a | ong-term basis.

(c) Wth regard to his third contention concerning the fact
that some of his reports have been satisfactory, the Tribunal
considers that this fact in itself is not enough to inpose an
obligation on the part of the Respondent to extend his appoi ntnent.
The Tribunal recalls in this connection its Judgenent No. 205, EI
Naggar (1975), paragraph IV, in which it stated that:

under Article 101 of the Charter, the power of

appoi ntment rests with the Secretary-Ceneral. The type of
appoi ntnent to be offered to a staff nenber is within the
di scretion of the Secretary-Ceneral. Neither the exceptional

conpetence of a staff nenber nor favourable recommendati ons
for a particular type of appointnent by thenselves create an
entitlement to such an appointnent."”

(d) Wth regard to his fourth contention that assurances
were made to himof adm nistrative efforts at alternate placenents
as denonstrated in witten nenoranda by adm ni strative officials,
the Tribunal views such assurances as show ng good faith on the part
of the Adm nistration in seeking for the Applicant a suitable
assignment within the Secretariat and not as a firmcomm tnent by
t he Respondent for continued enpl oynent.

(e) Wth regard to his fifth contention, the Applicant
i nvokes a very special circunstance to support his clains to
| egiti mate expectation of continued enploynent after the expiry of
his last fixed-term appointnent. He advances the fact that, with
the full know edge of the Respondent, he was enployed on 16 August
1982, as a disabled person to fulfil the objectives of the UN
expressed by CGeneral Assenbly Resolutions on the International Year
of Di sabl ed Persons 1981-1982 and the UN Decade of Di sabl ed Persons
1983-1992. In order for the Tribunal to assess the nature and the
extent of the responsibility of the Secretary-Ceneral towards the



Applicant, in the |light of the above-nentioned objectives, the
Tri bunal nmust exam ne what could be precisely required fromthe
Respondent according to pertinent resolutions of the General
Assenbly. In resolution 37/53 concerning inplenmentation of the
Worl d Programme of Action concerning Di sabl ed Persons adopted on
3 Decenber 1982, paragraph 8 states the foll ow ng:

"8. Again urges all organs, organi zations and agenci es of
the United Nations systemto undertake new neasures or
expedite those al ready under way to i nprove enpl oynent
opportunities for disabled persons within those bodies at al
levels ..."

This paragraph limts the responsibility of the
Secretary-Ceneral as an organ of the United Nations to inproving
enpl oynent opportunities for disabled persons. |nproving enpl oynent
opportunities could not be interpreted as inplying necessarily
granting permanent appointnment. Such an interpretation, in any case
woul d run counter to the authority recogni zed by the Charter in
Article 101 for the Secretary-General to appoint staff nenbers.

Thus, by recruiting and appointing the Applicant in a
suitable post in the Secretariat, the Secretary-Ceneral is
consi dered as having conplied with paragraph 8 of CGeneral Assenbly
resol ution 37/53.

This is nore so, since in the report of the Third
| nt er - Agency Meeting of the UN Decade of Di sabl ed Persons
(11-13 March 1985) two considerations were suggested which m ght
have tilted the bal ance perhaps in favour of a nore durable
appoi ntment for disabled persons in the United Nations Secretariat.
These two considerations are the principle of a quota system and the
concept of occupations that are designated "as suitable for disabled
persons”. But these two principles were rejected as being
consi dered divisive and discrimnatory by di sabl ed persons
t hensel ves and by many organi zati ons concerned with disabl ed



persons.

For the above reasons, the Tribunal finds that all the
particul ar circunstances surroundi ng the case and i nvoked by the
Applicant do not create in his favor a legitimte expectancy for
conti nued enploynent in the service of the United Nations beyond
19 Decenber 1984, and therefore all his preceding contentions in
this regard nust fail

| V. Wth regard to the Applicant's second plea, concerning claim
for alleged cruel, unfair and prejudiced treatnment suffered by the
Applicant at the hands of the Adm nistration, the Tribunal wll
endeavour to exam ne the Admi nistration's attitude towards the
Appl i cant during the various phases of his service.

(a) The Tribunal notes first that during his stay in the
Audi o Materials Library of the Departnent of Public Information,
which is characterized by the fact that it constituted the greater
portion of his work in the Secretariat, i.e. 17 nonths from 16 Apri
1983 to 16 Septenber 1984, the Applicant admts that he had no
conplaint during this period and i ndeed he achi eved good reports and
received two within-grade step increases in the period covered by
t hese reports. The Tribunal al so observes in this regard that the
fact that he was able to remain for seventeen nonths in the
Departnment of Public Information is evidence of the good will of the
Adm ni stration to keep himin a suitable post as |ong as possible.
The Applicant has stated in his application that he was renoved from
this post for budgetary reasons;

(b) Wth regard to his recruitnent and his first assignnent,
the Tribunal notes that in view of his academ ¢ background and
previ ous work experience in library service, the Adm nistration
naturally sought to find a suitable assignnent for the Applicant in
t he Dag Hammarskj 6l d Library. It is no doubt a favourable
envi ronment where he could exploit his potential to the utnost. The



only opening was a position in the General Service Category at the
G 3 level inthe Library. Being a holder of a Master's degree, he
could not be recruited to posts in the General Service category.

But on 8 July 1982, the Assistant Secretary-General, Ofice of
Personnel Services, approved a recommendati on nmade by the Depart nment
of Conference Services for the Applicant's appointnment in a General
Service post as an exception to Ofice of Personnel Services policy
in this regard. The facts surrounding his recruitnment and the
choice of his initial assignment in the Library show that the

Adm ni stration acted in good faith;

Unfortunately, the Applicant encountered during his service
at the Library from 16 August 1982 to 15 April 1983, sone
difficulties which pronpted the Library to request his assignnent to
a different departnent. These difficulties are nentioned in the
menor andum of 14 March 1983 addressed to the Chief, General
Recruitnment Section, OPS, by the Admnistrative Oficer, DCS, and
referred to in the prelimnary part of the Judgenent;

What shoul d be noted here is the fact that before his
transfer fromthe Library, the Adm nistration, to explore al
possibilities, granted the Applicant first a three nonths extension
and then another one nonth extension. |In the nmeantine, efforts were
made to assign himel sewhere. And this, the Tribunal notes, was
done, not haphazardly or in a hasty way, but after |engthy
di scussi ons between the Executive O ficer of the Departnent of
Conference Services, the Ofice of Personnel Services and the
Medical Director. The result was that he was reassigned on 12 Apri
1983 to the Audio Materials Library of the Departnent of Public
| nformati on where he stayed for 17 nonths as nentioned in paragraph
|V (a) above;

(c) Wth regard to his last assignnent in the United Nations
Secretariat, which was in the Departnent of Conference Services from
17 Septenber 1984 to 19 Decenber 1984, the Tribunal notes the



fol | ow ng:

(1) Wen the Departnent of Public Information was unable,
for budgetary reasons, to make further use of the Applicant's
services, the Departnment of Conference Services agreed to place him
agai nst a tenporary Ceneral Assenbly post in the Distribution
Service, in order to enable himto remain in the United Nations
Service, but wthout a guarantee that he woul d be naintai ned beyond
the General Assenbly;

(ii) I'n a menorandum dated 8 March 1985, the Acting Executive
Oficer, DCS, describes the attenpt nade by the Admnnistration to
extend the Applicant's appointnent in the D stribution Service
beyond the period of the General Assenbly, which was the only
section where he could have been placed at the tine. Unfortunately,
hi s bel ow average perfornmance was an obstacle to such an extension.

V. The Tribunal enphasizes in this respect, that fulfilling the
ainms of the General Assenbly in the International Year for D sabled
Persons, noble as they are, could not by thensel ves absol ve the
Secretary-Ceneral fromrespecting the requirenent of securing the
hi ghest standards of efficiency in the staff under his supervision
in accordance with Article 101 of the Charter.

\Y/ In the light of the foregoing considerations, the Tribunal
finds:

(a) That the adm nistrative decision not to extend the
Applicant's fixed-term appoi nt nent beyond 19 Decenber 1984, was not
arrived at unfairly or on the basis of prejudice or vitiated by
extraneous factors, but it was a valid exercise of the authority of
t he Respondent;

(b) That the Respondent had nade reasonable efforts to find
the Applicant, as a handi capped person, a suitable assignnment and
that the general attitude of the Respondent towards the Applicant



during his period of service was characterized by good will, good
faith and fairness, within the [imts and constraints contained in
the rules in force governing the conditions of service in the United
Nations Secretariat. Therefore, the Applicant's allegations of
cruel, unfair and prejudicial treatnent at the hands of the

Adm ni stration are not well founded;

(c) The Respondent has accepted the conclusion of the JAB
that the Admnistration m sjudged at the outset its capacity to
assess the Applicant's disability and abilities vis-a-vis the
wor kpl ace within the Organi zation and, in consequence, paid the
Appl i cant one nonth's net base salary as conpensati on, which anount
the Tribunal does not consider sufficient in the circunstances.

For these reasons, the Tribunal orders:

(a) That the Respondent pay the Applicant an additi onal
anount equivalent to two nonths net base sal ary;

(b) Al other pleas are rejected.

(Si gnat ures)

Arnol d KEAN
Vi ce- President, presiding

Roger PI NTO
Menber

Ahnmed OSMAN
Menmber

Ceneva, 29 May 1987 R Maria VICIEN-M LBURN
Executive Secretary



