ADM NI STRATI VE TRI BUNAL

Judgenent No. 530

Case No. 565: SALI NAS Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,
Conmposed of M. Roger Pinto, President; M. Ahnmed Gsman,
Vi ce-President; M. Arnold Kean,;
Whereas at the request of Carlos Salinas, a forner staff
menber of the Econom ¢ Comm ssion for Latin America and the
Cari bbean, hereinafter called ECLAC, the Tribunal extended to
31 Decenber 1990 the tine-limt for the filing of an application to
t he Tri bunal;
Wher eas, on 18 Cctober 1990, the Applicant filed an
application containing the follow ng pl eas:
"11. PLEAS
The Tribunal is respectfully requested to:
1. Rescind the decision of the Secretary-General to reject
t he unani nous recommendati on of the Joint Appeals Board
contained its report No. 610 of 5 Novenber 1987, paragraph
[44], nanely,

"that the appellant should be reinstated in his post or
in a post of simlar grade.

or, in other words, the Secretary-General's decision to
termnate the Applicant's permanent appoi ntnent;



2. Deci de that the Secretary-General's decision to

term nate Applicant's permanent appointnent, in spite of the
unani nous Joi nt Appeal s Board recomendati on, contradicts the
assurances that the Secretary-Ceneral would accept al

unani nous reports of the Board provided they do not inpinge
on maj or questions of |aw or principals;

The Internal Rules of Procedure of the Joint Appeals
Board at Headquarters, adopted on 11 January 1989 (...), use
the same wording in paragraph 16 and add:

"if he (the Secretary-General) decides not to
accept the report of the Board, he sets out the reasons
for its rejection in a letter to the Appellant.’

3. Order the inplenentation of the Joint Appeals Board's
unani nous recomrendati on contai ned in paragraph 44 of its
report and consequently, the i nmedi ate reinstatenent of the
Applicant as of 5 Novenber 1987, especially since Applicant
has been unenpl oyed for al nost four years.

4. Alternatively, in lieu of specific perfornmance, order
the Secretary-General to pay instead the Applicant, as
conpensation, the sumequivalent to three years net base
salary."

Whereas the Respondent filed his answer on 16 April 1991,
Whereas the Applicant filed witten observations on 31 July
1991;

Whereas the facts in the case are as foll ows:

The Applicant, who had entered the service of ECLAC on
18 April 1963, received a permanent appointnment on 1 March 1974 as a
M nmeogr aph Operator at the G3 level in the Docunments Reproduction
Secti on.

In 1983 and 1984 the Applicant nmet with serious financial
difficulties and requested sal ary advances fromthe Organization.
On 16 Cctober 1984, in a nenorandum addressed to the Director of the
D vision of Adm nistration of ECLAC, he expressed his agreenent to a
termnation of his permanent appointnent under the |ast paragraph of
staff regulation 9.1(a) and stated that he would not contest the



deci sion of the Secretary-CGeneral should the latter decide to

term nate the appoi ntnment under that paragraph. On 2 January 1985
the Ofice of Personnel Services at Headquarters cabled the Chief of
t he Personnel Section of ECLAC that it could no | onger support the
agreed termnation of the Applicant "for indebtedness”". On

8 January 1985 the Director of the Division of Adm nistration of
ECLAC infornmed the Applicant that the Secretary-General had deci ded
not to accept his request for an agreed termnation of his
appoi nt nent .

On 26 March 1985, however, the Chief of the Personnel Section
of ECLAC inforned the Assistant Secretary-CGeneral for Personnel
Services that the Executive Secretary of ECLAC as well as the
Di vision of Adm nistration wished to termnate the Applicant's
contract in accordance with the |ast paragraph of staff regul ation
9.1(a), and he requested the Assistant Secretary-General's approval
for such action. The Chief of the Personnel Section of ECLAC
reiterated his request on 28 June 1985. It appears that in Cctober
1985, in the presence of a Senior Personnel Assistant, the Applicant
verbally requested the Chief of the Personnel Section of ECLAC to
follow up on his agreed termi nation since it was inperative that he
receive the termnation indemities involved as soon as possible.

On 12 Decenber 1985, in a nenorandum addressed to the Secretary-
General through the Under-Secretary-CGeneral for Adm nistration and
Managenent and the Legal Counsel, the Assistant Secretary-General

for Personnel Services recommended the Applicant's term nation under
the | ast paragraph of staff regulation 9.1(a). On 27 Decenber 1985
t he Under-Secretary-General for Adm nistration and Managenent
approved the recommendati on on behalf of the Secretary-General. The
deci sion was conveyed to the Applicant by cable and by the follow ng
letter dated 2 January 1986 fromthe Personnel Oficer for ECLAC at
Headquarters:



"This is to informyou that the Secretary-General,
noting that you have indicated in witing that you would be
agreeable to the term nation of your pernmanent appoi ntnent,
had decided to term nate your permanent appointnment in
accordance with the | ast paragraph of staff regulation
9.1(a). The termnation will take effect on 10 January 1986
COB [cl ose of business]. This letter constitutes formal
notive of term nation of your appointnent.

You will receive three nonths' salary in lieu of notice
under staff rule 109. 3(c).

On 7 January 1986 the Applicant sent the follow ng cable to the
Assi stant Secretary-General for Personnel Services:

"RE YOUR CABLE 0181 REGARDI NG AGREED TERM NATI ON TO BE
EFFECTI VE TEN JANUARY 1986. AAA I N OCTOBER 1984 UNDER EXTREME
PRESSURE DUE TO ECONOM C AND PERSONAL PROBLEMS EYE REQUESTED
THAT My APPO NTMENT BE TERM NATED AND EYE SI GNED A MEMORANDUM
I N THAT RESPECT. BBB SI NCE THEN AND DURI NG ALL OF 1985 EYE
DI D NOT RECEI VE ANY | NFORVATI ON REGARDI NG MY REQUEST. W TH
GREAT EFFORTS AND WTH THE HELP OF MY FELLOW STAFF MEMBERS
EYE HAVE BEEN ABLE TO FACE AND RESOLVE THE SERI QUS PROBLEMS
THAT EYE THEN HAD. AS A RESULT BY THE END OF 1985 EYE HAD
SOLVED My PROBLEMS AND UNDERSTOOD THAT MY REQUEST WAS NO
LONCER VALID IN VIEW OF THE LACK OF RESPONSE. CCC MJUCH TO MY
SURPRI SE EYE RECEI VED THE AFORE- MENTI ONED CABLE AND THEREFORE
IN VI EWOF THE NEW Cl RCUMSTANCES EYE REQUEST THAT YOU
RECONSI DER AND ANNUL My REQUEST AND THE DECI SI ON OF THE
SECRETARY- GENERAL. "

Havi ng been separated from service on 10 January 1986, the
Applicant, on 14 May 1986, sent a letter to the Secretary-CGeneral
under staff rule 111.2(a), requesting reconsideration of his case
and reinstatenent in the service of ECLAC. On 9 July 1986 the
Assi stant Secretary-Ceneral for Personnel Services inforned the
Applicant that he could see no grounds for reconsidering the
chal | enged deci si on and, on 24 Septenber 1986, the Applicant | odged
an appeal with the Joint Appeals Board.



The Joint Appeal s Board submtted its report on 5 Novenber
1987. The Board's concl usi ons and recomendati on read as foll ows:

Concl usi ons and Recommendati on

43. The Panel concludes that when it becane clear, before
the appellant's separation fromthe service, that he was no

| onger in agreenent with an agreed term nation of his

per manent appoi ntnment, the Adm nistration should, in equity,
have revi ewed the circunstances of the case before proceeding
to separate him

44. Accordingly the Panel recommends that the appell ant
shoul d be reinstated in his post or in a post of a simlar
grade. "

Fol |l ow ng the recommendati on of the Joint Appeals Board, the

Adm ni stration, in consultation with the Applicant, exam ned the
possibility of reinstating himtaking into consideration such
factors as his nedical condition and his ability to reinburse the
paynments made to hi mupon separation. On 9 June 1988, however, the
Under - Secr et ary- General for Adm ni stration and Managenent i nforned
the Applicant that:

The Secretary-General, having re-exam ned your case in
the Iight of the Board' s report, has decided to maintain the
original decision to termnate your appointnent, effective
10 January 1986, under the |ast paragraph of staff regul ation
9.1(a). As noted by the Board in paragraphs 5 and 8 of its
report, you had expressed your witten agreenent to such
term nation on 16 October 1984 and as |ate as Cctober 1985
and you did not wthdraw your consent prior to notification
of that action. In this connection | should like to advise
you that the Secretary-General is under no | egal obligation
to reinstate you following the term nation of your
appoi ntment under staff regulation 9.1(a). After
consultations with yourself, your designated counsel, and
ECLAC, it has, noreover, energed that the inplenmentation of
the Board's recommendati on woul d not be feasible for reasons
of practicality.



However, in view of the Secretary-General's policy of
accepti ng unani nous Board recommendati ons wherever possible,
and taking into account the entire circunstances of your
case, he has decided to grant you six nonths net base salary
at G 03, step XI, at the rate in effect upon the term nation
of your appoi ntnment under the |ast paragraph of staff
regulation 9.1(a), in final settlenent of your case, and to
take no further action on the matter,

On 18 Cctober 1990, the Applicant filed with the Tribunal the
application referred to earlier.

Wereas the Applicant's principal contentions are:

1. The Secretary-General's explanation for rejecting the
Joi nt Appeal s Board report is m sleading.

2. The Secretary-General cannot introduce before the
Tribunal issues which were not submitted to the Joint Appeal s Board.

3. The Secretary-General commtted hinself to inplenent
unani nous recomrendati ons of the Joint Appeal s Board.

Wer eas the Respondent's principal contentions are:

1. Acceptance by the Secretary-General of the Applicant's
request for an agreed term nation created a contract binding on the
parties, at the | atest upon comuni cation of that acceptance to the
Appl i cant.

2. The Secretary-General is not bound to accept unani nous
recommendati ons of a Joint Appeals Board Panel.

The Tribunal, having deliberated from17 to 23 Cctober 1991,
now pronounces the follow ng judgenent:

l. The Applicant chall enges the decision of the Respondent to
term nate his permanent appoi ntnment under the |ast paragraph of
staff regulation 9.1(a). He clains that although there was



originally a witten proposal on his part for an agreed term nation,
this proposal was no |longer in effect when he was finally

term nated. The Respondent clains that the Applicant having
proposed in witing an agreed term nation and havi ng undertaken not
to contest a decision to that effect, the Respondent's decision is
in full accord with the | ast paragraph of staff regulation 9.1(a).

1. The Tribunal notes the conclusion of the Joint Appeals Board
that since the Applicant was no |onger in agreenent with an agreed
term nation of his permanent appointnent, the Adm nistration shoul d,
in equity, have reviewed the circunstances of the case before
proceeding to separate him The Board recomended that the
Applicant should be reinstated in his post or in a post of a simlar
gr ade.

L1l The rule applicable in this case is the |ast paragraph of
staff regulation 9.1(a) which provides that:

"Finally, the Secretary-GCGeneral may term nate the
appoi ntment of a staff nenber who hol ds a permanent
appointnment, if such action would be in the interest of the
good adm ni stration of the Organization and in accordance
with the standards of the Charter, provided that the action
is not contested by the staff nmenber concerned.”

| V. The Tribunal observes that the provision quoted above has
vested the Secretary-General with a discretionary power to term nate
under certain conditions the appointnent of a staff menber who hol ds
a permanent appointnent. It has prescribed the conditions of
validity of such a decision. Three conditions nust be fulfilled:

(a) The decision would be in the interest of the good
adm ni stration of the O ganization

(b) It would be in accordance with the standards of the
Charter;

(c) It is not contested by the staff nenber concerned.



V. Al though the text of the provision suggests that the
Secretary-Ceneral takes the initiative in the process of such a
term nation, the Tribunal observes that, in this particular case, it
was the staff nmenber who took the initiative. |In his nmenorandum of
16 Cctober 1984 addressed to the Director of the Division of

Adm ni stration, the Applicant proposed a term nation of his

per manent appoi ntment under the |ast paragraph of staff

regulation 9.1(a). The Applicant stated that he would not contest
the decision of the Secretary-General to term nate his pernmanent
appoi ntnent should the latter take such a decision under the | ast
par agraph of staff regulation 9.1(a). The Applicant was pronpted to
make such a proposal by a specific reason of his own, nanely, the
pressure of his financial problens.

VI . The Applicant expected at the tine that the Secretary-Ceneral
woul d be in a position to accept his proposal for an agreed
term nati on.

VI, The Tribunal notes that the reaction of the Secretary-CGeneral
to the Applicant's initiative was very categorical and was cruci al
because in fact it sealed the fate of both his proposal for an
agreed termnation and his offer of no contest presented on
16 Cctober 1984.

This reaction was negative and is found in two docunents. In
a cable dated 2 January 1985, the O fice of Personnel Services at
Headquarters infornmed the Chief of the Personnel Section of ECLAC
that it could no | onger support the term nation of the Applicant's
appoi nt mrent because it was grounded on his indebtedness. On
8 January 1985, the Applicant was infornmed in witing that the
Secretary-Ceneral had deci ded not to accept the request for an
agreed term nation of the Applicant's appoi ntnent.



VIII. In the viewof the Tribunal, it is clear fromthis
categorical rejection that the proposal for an agreed term nation
made by the Applicant in his nmenorandum of 16 October 1984, and his
of fer of no contest, were not nmet with a correspondi ng accept ance of
the other party. Therefore the Applicant's unilateral offer becane
| egally non-existent. Contrary to the Respondent's contention, the
Applicant did not have to withdraw or cancel an offer which had
becone extinct by reason of its having been rejected.

| X. The Tribunal finds that the process of agreed term nation
initiated by the Applicant and rejected by the Respondent had cone
to an end. |If later the Respondent changed his mnd and w shed to
pursue such an agreed term nation, he had to start a new process.
In that case, the Respondent had to see to it that all the
condi ti ons under the | ast paragraph of staff regulation 9.1(a) were
ful filled.

X. The Tribunal notes that the Respondent seens to have enbarked
on a process of his own to term nate the permanent appoi ntnment of
t he Applicant.

One year after being notified, on 8 January 1985, of the
Respondent's decision not to accept his offer of agreed term nation,
the Applicant was inforned, on 2 January 1986, that the Secretary-
CGeneral had decided to term nate his appointnment in accordance with
the | ast paragraph of staff regulation 9.1(a).

Xl . The Tribunal will now exam ne if that decision net all the
requirenents stated in the | ast paragraph of staff regul ation
9.1(a).

X 1. The Tri bunal observes that, three nonths after the abortion
of the process originally initiated by the Applicant for his own



specific reason, M. Cure, Chief of the Personnel Section of ECLAC,
sent on 26 March 1985 a nenorandumto the Assistant Secretary-
General for Personnel Services which contains three points relating
to the process of term nation of the Applicant's permanent

appoi ntnent. The first two points are:

(1) The wish expressed by the Executive Secretary of ECLAC
as well as the Division of Adm nistration to term nate the contract
of the Applicant in accordance with the | ast paragraph of staff
regulation 9.1(a);

(2) The reasons for such an initiative given by M. Cure in
addition to the original reason of the Applicant:

(a) There had been a noted decline in the Applicant's
per f or mance,;

(b) Hi's health had deteriorated,

(c) He had been involved in a disciplinary case goi ng back
to 1971,

(d) He had been given a letter of censure for irregularities
i n subm ssion of nedical clains.

The third point in M. Cure's nmenorandum was a reconmmendati on
that it would be in the interest of good adm nistration to term nate
t he permanent appoi ntnent of the Applicant.

Xill. 1In his menorandum of 12 Decenber 1985 addressed to the
Secretary-Ceneral, the Assistant Secretary-Ceneral for Personnel
Services, acting upon M. Cure's nmenorandum of 26 March 1985,
endorsed the conclusion of M. Cure that separation would be in the
i nterest of good adm nistration and recomended approval of the
Applicant's term nation under the |ast paragraph of staff regulation
9.1(a). On 27 Decenber 1985, the Under-Secretary-Ceneral for

Adm ni stration and Managenent agreed to this action on behalf of the
Secretary-Ceneral and on 2 January 1986 the Applicant was notified
accordingly.



Xl V. The Tribunal notes that throughout that new process initiated
by the Respondent to seek term nation of the Applicant's permanent
appoi ntnment, the Adm nistration relied on the Applicant's offer of
16 Cctober 1984 which the Tribunal has found to have becone extinct
when it was rejected by the Respondent on 2 January 1985. Therefore
t he Respondent could not invoke such an offer. When in January 1986
- 14 nonths after the Applicant's subm ssion of his formal offer to
accept an agreed termnation - the decision to termnate his
appoi nt ment was conmuni cated to him the Applicant i mediately
exercised his right to contest the decision and asked that the
deci si on be annul | ed.

XV. Since the contested decision was erroneously based on a no

| onger existing offer of the Applicant, the Tribunal concl udes that
the decision is not a proper application of the |ast paragraph of
staff regulation 9.1(a) and should therefore be rescinded.

XVI . The Tribunal considers that reinstatenent of the Applicant
woul d not be practicable in the circunstances of the case. The
Tribunal has previously held that where the parties cannot be
restored to the status quo ante, conpensation in |lieu of specific

performance nmay be an adequate and proper relief. On the basis of
all the evidence in the file, the Tribunal assesses the injury
sustained by the Applicant at an anpbunt equal to two years of his
net base salary at the tine of term nation.

XVI1. For the foregoing reasons, the Tribunal:

1. Orders the Respondent to pay to the Applicant two years
of his net base salary at the tinme of termnation;

2. Rej ects all other pleas of the Applicant.

(Si gnat ures)
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