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Against: The Secretary-General 
of theUnit&Nations 

TWE~STRATIVETRIBUNALOFTHEUNTIEDNATIONS, 

Ccxqosedof Mr. Roger Pinto, President;Mr.Jerame~, First 
Vice-President: Mr. AhmedoSman, SecordVice-President; 

Whereas atthe request of Mokhtar Bentaleb, a staffmemberof the 

United Nations, the Tribunal extended to 1 May 1990 the the-limit for the 

filing of anapplicationtotheTribunal; 

Whereas the President of the Trihnal, withthe a greementof the 
Respondent, furtherextendedsuchtixre-limittolJuly1990; 

Whereas, on 29 June 1990, the Applicant filed an application 

containing the followirq pleas: 

"II. Pleas 

10. The Applicantrespectfullyrequestthe Administrative 
Tribunal: 

(a) To order, as a preliminaq measure, the 
production of the report of the 1986 internal Pxmution 
Panel of thelkparhentof Technical Co-operationtothe 
Under-Sxretary%eneral of the Department (...). 

(b) Yk findthatthe failureoftheAdministraticmto 
provide the Applicant with a performance evaluationreport 
in time for the 1986 P-5 promotion exercise violated his 
contractual rights andseriously impairedhisprospects for 
prcnnotion. 
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Whereas the facts in the case areas follows: 

The Applicantenteredthe serviceof theUnitedNatims on1Novmker 

1971 and served under a suazessionof fixed-termappoinbnmts until1 July 

1973,whenhe receivedaprobtionaryappointmentattheP-2levelas an 

&sociate?xIministrativeOfficer intheTmining ServiCeoftheOfficeof 

F%xsomel!Zervices. On 1 April 1974 he was granted a pemment appointment 

and~tothe~3levelas~strativeOfficer. OnlFebmary1977 
the Applicantwas reassignedasRecruitmntOfficertotheWchnical 

Assistance Recruitmnt Service, Division of Recruitmnt. QI 1 July 1977 he 

waspmmtedtothe~4leveland, on1July1978,he~astrar~femedtothe 

TechnicalAssistanceRecrui~ttand~tionservice,De~of 

TShIliCZil Co-opration for Developmerrt (TRRAS/MCD). 

On 3 Fekmary 1986 the Assistant Secretary-Geneml for Femonnel 
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(c) 733 findthatthereportof the Panel on 
DiscriminationandOtherGrievances in the Applicant's case 
was notgiventherequired furtherconsiderationand 
eventual dispositionbytheOffice for I-hmanResowms 
Management, giving rise to-a serious obligation on the part 
of theAdministrat&onto~ideaprmnptandeffective 
r~forthe~~,~:~;iminatorytseatrnent~~ 
the Applicant had suffered. *. ' --. 

(d) To findthatthe Administration failedto fulfil1 
the above obligation and, in fact, actedcontraryto it. 

(e) lbdecidethattheAppli~ant'snamebeaddedto 
the1986P-5~onRegisterandthathispiromatianbe 
in@- retroactively as of 1986. , 

(f) Tbawardtothe Applicant damages andcmpensation 
inthe amunt of two years' net base salary." 

Whereas the Respondent filed his answer on 27 August 1990; 

WhereastheApplicant filedwritten olxervations on 28 September 1990; 

whereastheApplicantsut-snttedanadditionalwrittenstatementand 

an additional document on 7 October 1991; 

Whereas, on 15 October 1991, the Applicant withdrew his preliminary 

plea and subittedthe documntreferredtotherein; 
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mquesbdal1Heads of DepartElm andOfficestosutmittheirrecomm- 

dationsforaansi~ti~bythe~intmerrtand~~Boardandits 

suksidiarybodies. Undfzparagra~2ofthemmxandm,Departmentsand 

Officeswererequimdtoensure theexistmceofsuitablepmmdmesto 

~theirinternalpircanotionreviewinafairandobjectivemannerfor 

theprposeofesbblishingth+depa&mmbllist. UMerpmagmph6,they 

wereaskedti ensurethatal1prformance evaluation rem which were 

alreadydLlehadQeencunlpletedforallstaff~inacoordancewi~ 
Zidministrative Bon sT/AI/24O/Rev.2 imespectiveofwhethwornot 

thosestaffmmbers werebeing~forpmmtim. UMer 

ParagraFh 12, all mammeMationsforprcmotionweretobeaaxmpniedby 

"specific~~ti~asto~~ornatapostwillbeaMilablewithin 

theregisteryearand,totheextentpossible,anindicatianoftheI?pst 

number." 

On28August1986, inamemrandum addzsedtot3letJmier-M- 

GeneralofMCD,theDirectorofthePmgramm Support Division (PSD), of 

which~wasapart,statedthatantheadtviceoftheChiefof~,he 

hadmmmmdedtheApplimntforapxxmtiontothepostvacatedbythe 
chiefofunitIIofTARAs;theDepmmtalPanel,hcmever,had~ 

thetransferof aP-5 staff-of another Division -Mr.Aryyriades-to 

thatpostandtheZIpplicarrtfeltthat~-amnre~d~hiscareer 

admmamt; inviewofthenegative effectthatthetransfermuldhaveon 

theraoraleofa~staff~andpossiblyanatherstaffin?IARAS, 

tiDirecbrofPSDrequ&edtheUnder--a torwiewthe 

remmmdationsoftheDepartmmm Panelinmatpaxticularcase.on 

1 %pWmber 1986 the Applicant was designated Officer-in-charge of Unit II 
of TARAS. On 2 SepteWer1986hebroughttheissueofhisprm&iontOthe 

ccnsiderationoftheUmkr-Smetary-Geneml 0fMCDina -in 

whichhestatedinteralia: 

II . . . 

9)Iwasvexydist3-essed toleamuponmymtumfmm 
hcmeleave andofficial missionthatthe MCDPanel on 
pxmotionhasnotsuhnitted-foryourappmval-my 
name for -on. IlmderstaMthatthePanelhas . mstead reoanmended that this post (...) should be 
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given to anotherstaffnmuber.IwuMerwhetheritis 
withinthemandateofthepanelto reammmdtransfers . msteadof consideringeachaseupforpr-omtimon 
its uwn merit. 

10) Astheresultofthis musualrmammmutimofthe 
Panel(andsincenoP-5pxthasbeenabolished)I 
wouldthwbedeniedpmnotionaftfzalmsttenyeam 
ofdedi~tedwxkasa remuilxwntofficerwithTARAS. 

ll)IamcmvincedthatthemPanelmFummtioIl,in 
itsreccaanrendations,hasbemveryunfairtome;by 
simply~atransf~of perwmel it has 
done great injustice to me. 

#I 
. . . 

On14January1987acircular~~isslled~~~~- 

Generdlof~listed,~~otherredeplaymentseff~~imaediately,~ 

reassignnmtofMr.ArgyriadestiTARAS. On 12 F&nary 1987 the Applicant 

statedhisclaimforpmmutionina lTEmmMmWtDtheQlairmanof 

the~intmnttiFVmnutionBoard. 

On 13 February 1987 the Applicant Wrote to the Executive Officer of 

~drawinghisattentiontothefactthathehadnothadarryperiodic 

report since 30 June 1982. A periodic report coveringtheperiod 

1 July 1982-31 Januaxy 1987 was ammdingly prepred in March 1987 and the 

Applicant signed it on 19 June 1987. 

On 19 February 1987 the Assistant SecmbrySenSal formman 

ResmmesManagem?ntsent"Guidelinesfcrtheappo~and~on 
. bodies" to the chaurman of the Ap@nbmt and Pmxmtion Board. paragraph (B) 

of section II of theGuidelines read: 

I'(B) Availability of posts 

Asin~i~years,thefollawingcsiteria~dbe 
oberv@inamsideringstaffnmbers forFrcQotion: 

-mefunctionsofthepostin~onnustbe 
classified at the appropriate level; 

- themmstalsobealxdgetedpostavailablefor 
inplementaticnofthepmmtionduringthe 
jpxYm&ion year. Shoulditbe lmessaqtoclarify 
the status of a post, the =-Officio nmber, after 
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czon!aLtations with the Department concernedandthe 
BtkigetDivision,will confinntotheBoardwhether 
or nut the post is available for promtiox~'~ 

On 7April1987Mr.Aqyriadeswas designatedDeprtyChiefof TARAS 
anda fewweeblatertheApplicant's serviceasOfficer-in-chaqeof 

mitIIofT!7mAscamtoanend. On 17 June 1987 the 1986 Senior Officer 

(P-5)proamtionRegister,~~~beena~~bythe~~, 
wa!sissued. TheApplicarrt8snamewasmtincludedintheRegister. 

In izhe meantim, the Applicant had, on 13 May 1987, brought the issue 

ofhis~~tO~attentic#1ofthePanelonDiscriminatianandother 

Grievances(EbnelonDiscr~ tion), chaqingDICDwithad.iscr~tory 
attitu% tcsmrdshiscase. On12November1987thePanelonDi.scrimination 

suhnitteditsreporttotheAssistantSecretary-GeneralforIIuIIIsLII~ 
Wuqemmb InitSqmrt,thePanelonDiscr~tioncon~l~thatthe 

. Depammtalpanelhadactedunfairlyin~ thetransferofa 
shffmemberfrmlamtkr divisionto fillthevawntpost, thus- 
the~~ofthe'~~cant,whosesuitabilityfor~~hadbeen 

clearlydemmtratedbyhisperformam=e record. ThePanelonDismimination 
-that the Applicantbeconsidered for pmmtion imediatelytoa 
P-5postwithinhis -or, ifthatwasnotpossible,thathebe 
~playedar~f~toafllitableP-5postinanatherDepartmentof 

the Secrebriat. Cm 24 Decemb 1987 the Assistant Screbry-Genmal for 
Human- ManqmmtfomardedthereFotiofthePanelon 
DiscximinationtotheTJMer-Secmhry-C-F?r;l of m who, cm 10 March 1988, 
sent him the following axmants: 

II 
. . . 

3. Thefirstpointraisedinthereportcomerns thefact 
thatm. Bentalebwasrmt recaanrendedbytheDepartmntfor 
Borrl?--ywhewas internally 

me&or of his Division. We fail to 
seethepointhem,sinceMr.Bentaleb8ssituationis 
identicaltothatofquiteafewstaffmmbersofthe 
Departmeslt(andsurelyofalaqenmberofstaffinthe 
Semxtariatasawhole)who,UmughrecommMbytheir 
bEd.i.a~supervisarSOrD~~neverthelesS 
-bymirDeparhnene. lbbee?Glct,14P-4 
staffinmcDwem recom&M by their reqective 
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Directors forpt+omtiontoF5 inthepcamtionyearunder 
question (1986), against a total of 6 (six) available 
posts;the8staffwhoweCenUtsehCtedahSohadloIXJ 
seniori~andm2ritoricmsperfomame, butobviouslynot 
allcouldhavepssiblybeenselectedfor~ 
remmmdationduetothenon-availabilityofposts. 

InsayingorinplyingthattheDepartment~ti 
zk!mmd Mr.B&xleb,thePaneltakesthelibertyto 
substituteitsjudgelnentforthatof~~on 
reviewingbodies,namely-them-review 

li?mutionBoard]. 

electedstaff wtives and mndxteditsreviewina 
mstfairandtho~manner. lilfact,~panellLwiewed 
all staff forallposts, i.e. -Mr.Bentalebwasrevimed 
notonlyfort3epostinhis imediateunit,butalsofor 
atherP-5postSintheDepmtmk T¶mfactisthatthe 
Panelselectedothers%3ffandIsawmreasonndto 
acceptmir mtions. s-=a=-Y,--m 
the pssibilityof ovemilingthe 
byiJldudingm.BentdLebinthe 
ofcmeofauruther~. Ir&ed,ubeAFBdidjust 
thatinthecaseoftwmtherofthe~'s 
remmmw3,hutnotinmecaseofrkBentaleb.In 
other--bath~interndL~oinreviewpaneland 
theAPBamsider&otherstafftobemremri~ioUsthan 
Mr.E3mtalebforthesixavailableposts in- 
Department. 'kseenoissueherewfiatsoever. 

5. RteserxndpointraisedbythePanel concermthefact 
thatI,theHeadoftheDe~,reassignedaP-5-f 
1aterallytoMr. F3erhleb'sDivisiop1, ~bl~(in 
thePanel~sview)Mr. BentaMYspzuwtionpmqeCts. The 
mllel~toquestion~theri~afH@adsOf 
DepartmentstoeffectlatemltransferSandinoaKwayor 
axlomerseeslsalsotiirrq>lythat~.Berrtalebhadineffect 
an 'aquiredright' totheP-5 inhisDivisicm,hhichright 
hasbeenabrugatedbythelaterdl~f~. Hereagainwe 
seenovalidityinthePanel~spositi0n. Nobodyhasa 
8right'toapstandnocmecanjustifiablydlaim~tany 
lateralmassigrmwxtwmldeffectivelyblockane's 
)?rull&on~tyfor~My~for~ 
parti~arlateralreassignmntinquesti0nwereentixely 
substarrtiveandcalledfor. Iwmldhvemachitevenif 
theintemalreviewpanelhadnut mammd0dittomekut, 
asithappened,eventheintemalpakLhadth~idea. 
So,again,themisnoissuehere. 
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6. We-ore seenoelemntof unfairor 
di~inlinatory~~OfMr.BentdLebintheDepartment 
andfindnosubta&ivevalidityinthePanel'sreport. 
Thecasebilsdowntothe factthattwoauthoritative 
gxrmotionreviewbodieshavenotselected~.Bentalebfor 
pmxmtionagainstanavailablepost. Inthat,thecasehas 
nomreinitthanwhatmmerous otherstaffinthe 
Deparhnent-w theoqanizationhaveoften 
enmmtered. " 

~lethe~~ofthePanel~Discriminationwasin~,the 

ApJliCant had, on 27 August 1987, sent to the chairman of the Appointment 
PromkionBoarda - of recouEe inwhichhearguedulat, since 

~.Argyriiadeswas~at~P-5levelandtherefmedidnatrequirea 

llaJP-5postforhisFrrcnmtion,therewasaP-5postaMilableforthe 

pmmtionofthe~licant. On 18 Dsce&er 1987 the As&&ant secretary- 

GeneralforIiuman~Mana~inf0rmedtheunder-m= 

of MCD that the 1986 pronmtion reaxrse reviewwasabouttobefinalized 

andthatthe&plicant~snamewaslikelytobe addedtotheP-5 Emmtion 

Register;heaskedhim&ether hecouldconfirmthatapstwasaMilablein 

the appmpriateunitorofficetn implement suchapmmtion, sbuldthe 

ApplicantOsnamappearontheRegister. On23Decmber1987theunder- 

c--rre+ilrv~of~repliedthattherewasno~cantpostattkae~5 

1evelintheDqarbmt. Cn 6 Zqril 1988 the CXaiman of the Appointment 

PmmtionEoaxdinformdtheApplicantthat,nutwi~the 

additional infolzlIE&ion pYJxwed inhislnem~ofrecxrurse, the BoaId's 

memninatiOn0fhi.scasehadmtrevealedthattherehad~ancrmissi~ 

sosignificantastoaffordgromds foramendhgitspreVioUSdecisiOn. On 

the same day an addendmtothe1986 !SeniorOfficer(P-5)F?mmtimRsgister 

WasiSSUed. TheApplimrrt~snamewasnotincludedinthe~. 

Afteranexchangeof ~inwhichhe~ 
. clarification m thedecisionofthe AppintmntandpranrJtianBoard 

fmantheChaimanoftheBoazdandfrcantheAssistant~~fcr 

~--==-=W-=& tAe Applicant filed a p%li3nhary statement of 

appeal with the Joint Appals Board on 29 April 1988. On 4 May 1988 he 

--w-c-=- toreviewtheadmhktmtivedecisi~notto 

includehisnameinthe1986P-5~~Register. Gn 15 Jbly 1988, 
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A 

withtheJointAppealsBo&L TheEoardsuhnitteditsmporton29Wvemtw 

1988. Thea3nclusions andthe mtion of the Buard read as follcws: 

VonclusionsandReammmhtion 

54. memnelconcludesthattheAdministsationwasnat 
obliged to follw the lLxmmm&tionoftlaeApB[~intment 

Pmmtion Board] to place the appellarR cm the 1986 
~on,regisIxr. 

55. mePanelcmcludesthattheappellanthadnut . 
sIl&medthekrrdenOf~inghisallegati~Of 
discriminationandconspiraoyandthat-wasno 
evidencethathehadbeentreatedunfairly. 

56. l%eFBnel~~l~thattheconfidentialityofi%e 
APBprocesshadnotbeen cbervedatastagewhenitwas 
stillmcessaqandthatatalaterstagewhenitappmred 
nolongeressential,thisamfidentialityhadbeeninvoked 
todenytheappellantinformationinwhi&hehada 
legitimate interest. 

. 57. ThePanelmcmmndsthatinfutumpmmtion 
exercises -0rwhateve.r p take their place - 
confidentialitybest3?.ctlyobermdwhemmcessaq 
thatstafflwmbers be given fullandcormctanswers 
legitimatequestionswhereessentialcmfidenkiality 
not preclude it. 

to 

58. ThePanelmakesno0the.r mammndationinfavmrof 
the appeal.ll 

On6 Dece&er1988theUlxkr-Da forSduhi&mtionand 
. 

ManagemmtinforxnedtheApplicantthat,having~ hiSCZ!Billthe 

lightoftheBoard8sreport, theSecmtaq+eneral haddecidato- 

the conbsbd decision. On 29 June 1990 the Applicant filed with the 

T!ribnal theapplicatianreferredtoearlier. 

WhereastheAppliwnt~sp33.ncipalconbntimsare: 

1. NOUptodatepKf0- evaluationreportoaDlcerning~ 

Applicarrtwasavai.lable eithertithe- Pamlortotb 

AppointmentandPronutionBoard. 
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2. The~Panelwasnotampetentto~la~ 

inter~visionaltransfersofstaff. 
3. ThefindingbythePanel~Discsiminationthatthe~~~ 

hadbeenfllbjecttodiscriminatory~~placedanespecidllykheavy 

bxdenontheAdmMstmtiontoprmideaprmptandeffecti~~,~ 

obligationwhichtheAdmN&rationhas failedtom. 

4. Theavailabilityof apostwasnota~timfor#~- 

WhereastheReqomWk~sprincipalcmtentionsare: 

1. TheApplicanthasnorightto~mbutonlyto 

consideration for -on. The Applicant was pmperly cmsidered for 

pircwotion. 

2. The availability of a post was an integral part of the 1986 

plxamtion review. 

3' TWreisnocredibleevidenCeof hproper m&ivationleadingto 

thedecisionofthe~~and~~Boardnatto~l~the 
Applicarrt8snameinthe1986FTnmtionRegister,orinthe 

SecxetarySeneral~saaceptatlce 0fthatFbgister. 

?heTribunal,havingdeliberatedfram22octaberto4~1991, 

ncNJ plmmm-s the following judgemnt: 

I. Inhispleas,theApplicantcorrtests thedecisionmtto inclWhis 

name inthe1986SeniorOfficer (P-5)PronnbionRegisterand~~ 

Tribunaltodecidethathisnamebeaddedtothat~~~and 

thathiqgxmmtimbeilup1emented retroactively as of 1986. 

TheApplicarrtclairpsthatdLtringthevariaus~ofthe~~ 

~,hisEnraaJtiondidnotreceive~fairandabjective~i~ti~ 
towhich~wasentitledaccordingtotheapplicablerules,andthattkbe 

pmcesswasflawedbydiscrminationandatherirregularitties. 
TheF&qnMeM,whilere~qnizingtheAppliCanE~sri~to 

consideraticmforgnxxwtim, assertsthattheApplicantwaspnaperly 

amsidered. 
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II. WhilerecognizingthE?Fninciplethat~~aresubjecttothe 

discretionofthe Scmtary-Gemral,the!Whmalhasalsoooprsi~that 
therulesand ~regulating~pnomotianpnocess~safeguards 
to~fairnessandabjectiviiqinapmcess whichisvitaltostaff 

mE?mbss. A=xdhgly,theTrAbmalhas slzmwedthattheserulesand 

~arepartoftheconditionsofsenriceofstaff~ a&should 
thereforebe respected,cxxrecUy kbqr&edandpmperlyapplied. 
Mo?XOV~, in Judqemmt No. 470, Kumar (1989), pa?qmphIv,meTribunal 
recalledthatdl~itcannatsubstituteitsjudgearesltf~~tofthe 

l!dmini~tiorl concerningthestandardof~v ccefficiercyof a 

staff member, itisampebnttopass judgem&uponapplicationsalleging 

non-abservan=eofpertinentregulati~andrulesarallegingprrejudicecff 

implroper nuYtivation. 

III. Havingsaidthis,th?C!r~willexamine~ thevariaussteps 

ofthepmmticmpmcess~amdxted i.mpmprly to tis Applicant's 

detri?Ent,asallegedbytheApplicant. 

Iv. TheTrihmalnotesthatthe1986~on exercisewasinitiatedby 

theAssistant 5%Kxebq~forpersonnel Serviceswallvnnranrhnn 

of 3 Fekmaq 1986 addressedto allheadsof Departments andOffices in 

whichhe~~tosutml.ittkheir reammx%tionsforamsid&ationby 
theAppointmentandPmmtibnBoardanditssubidiarybodies. 

Pa?xqn@2ofthis~readinpart: 

visinwpast,Departrnents andOfficesarerequ&edto 
ensumtkaeexisbnceofsuitable~ti~ 
theirintemalpmmtionmviewin~fairandobjective 
mannerforthepnrposeofestablishmgthe~ 
list.*1 (esaphash -1 

Inilnplesnentatianofthat paragraph,DICDesbblishedapaneltoamductits 
internal~onreview. 

V. TheApplicantstatesthat, in aoBnrersatiatls in March and -1 1986 

withthe~efof~andtheDirecrtorofpsD,hewas~that, 

consideriqthehighlevelofhiswmkperfomance andhisddty,he 
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. 

AcaxdmgtitheApplicant,theDepartmentdl ~lcmsideredhis 

)yxxmtioninthe abenceofanup~teperformance evaluation 3xpoe. 

'Ihe~icantrigMly~ainsthathewasnotpnwiaedwithaperfmmance 

evaluatianrepmtfaralmostfiveyears,nat~upan~retirPJnentOfhis 

imediate superior. TbeTribundlconsidersthatsuchafailuremthepart 

of the~mcoarstitutes, in itself, an hexmmbleviolationof 

paragraphs 4 and 5 of Administrative lhstm&ion !TC/AI/24O/Rev.2. 

VIII. The&@icantchallengesthevalidityofthe ?zummdationofthe 

Departmental panel 081 the following gmmds: 

(a) m absenceofankl@o-date~ormance evaluatim report, 

whichwasaggravatedbyanimparoper evaluationofhisworkperfonaanceby 

theDegnrbmblpanel;and 

(b) - ~~~0f~~~ (ultravires action)onthepartofthe 
. -Panelin- atransfer. 

TheT!rihmalwillnowexaminetheseoontentiosls. 
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VI. IheDepmhmWEmeldidnotendorsethe BtimfortheF-5 

pc6trefemedtoabvehtpmposedinsteadthatMr.P;rgyriades,astaff 
melnber of anuther d.ivisicmof~whowasalreadyattheP-5level,sbniLd 

betramfemedtqthatpost. On28August1986,~D~ofpsD~~ 

ap?altothem~- 0fMcDtoreviewthat~in 

viewofitspossiblenegativeeffectontkbem>rdLeof thepgplicantand 

possiblyofatherstaffin~. Hisappealwas~. 

VII. Inviewofthepositive mccmmdationoftheheadofhisdivision, 

hiSVerygoodperfanaarrceaS dowm&edinhisservicexxcord,the 

fa~l~~~ti~ofhis~bychiefsofservicefroan~divisions, 

andhisl~seslicntity,~~~cant~ideredthat~~~of~ 

DepartmerRalPanelinrejectinghisca&idacyfor~mwasunfairand 
discri.mina~. 
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X. Thefailureto&xervethishprtantpmedumlreqhmmtiseven 

mresericuswhenitaffectsamsidmxticnforgtmmti~. H~IXWE 

Ag@kant8smstmcentperformance evaluationreportatthetime hewas 

consideredfortheP5postatthedeparbmbl level in 1986 related ti a 

period ending in June 1982. TheReqmde&triedtiminhi ze the impact of 
lacJcofarecentperfomance evaluation~bysayingthattherewere 
severalperfomanceevaluationreportsccveringtheperiodfmmNowWer 

1971 to June 1982 in the Applicant8s files. 

The Tribmal considers the Reqcdmt's aqment imdequate for two 

reasons. 

1. Besidesthe factthat pmagra@2ofAdlhhtmtive~on 

ST/AI/24O/Rev.2 e@asizes the importanceof aggperiodic evaluation system'" 
as abasis fora%qr&ensive careerdevel~systemwhi&includes... 

oppormitiesforadvancesnerrt",para~2of~~dated 

3Febnuary1986of~Assistant~~f~~1servicesis 
explicit in this regard. 1tstatesthat"Allparticipants [inthe interml 

~onmview]shouldbepmvidedwi~all -ti~relevanttothe 

plmlotionreviecJ"including"~~te...perf~ evaluation reprts". 
2. TheTtAhmalncksthatthefouryearspmcedhgtheApplicant~s 

consideration for prumtion in 1986 by the Departmental Panelwexeacrucial 
periodandthatatimelyassmmmt ofhisperfonmnce waslzhemfore 
essential. Indeed,areadingoftheperformance waluation report 
~ymadeforthatpriodnWealsverypertbe&amlpsitive 

elements suktaMiatingthequalificaticns, abilities, m and 

performanceoftheApplicant. Amngtheseelemmts,theperforrmnce 
~~ti~reportinquestiannotedthat,follawing~retireaentofthe 

fo~driefofUnitIIofTARAS,theApplioarRservedas 

CEficer-inUmqe . Thiswasofspecialhporbmeinviewofthe 
Applicant's~~that,~~recentyears,hehadatather~~ 

~ignatedOfficer-in-ChargeofUnitIIwhen~Chief~~leave. 

XI. Inatii#&cmpetitionbetweenseveral camlidatesfaralimited 
numbrofvacantposts, all evaluations,especiallyrecentones infavcurof 

thestaffmsnlber, ensureafairandobjective'appakalofhiscxher 
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performanOeandpmvideahsisforadhrancesnent. IheApplicantwasunfairly 

deprived of this wrtunity in violation of his right to fair treatment. 

XII. ?heabsenceofanupto-dateperfo~ evaluation report was 

-by anutherirregularity0camittedbythe~Panel. 

Althoufghatalaterstagethe~ didnotquestimthequalifications 

of the Applicant, the file indicates that the Deparhaental m aFparently 

hadfornEdaneg$ivejudgemnt0ntheApplicant8s~perf~ when it 

conO1udedthatanother staffnmhrmuldbeabetterchoiceto filltheP-5 

pstvacatedbytheChiefofUnitIIofTARAS. WhenthePanelon 

DiscrinxinatiOnandotherGrievanOes made j.nquiriesasto justifkaticmfor 

thecomlusion 3YXlCWdbytheDepartmentalpanelnatwithstandingthe 

reoowaendatianofthepgplicant0s~i~,itfaundonlyirrrruendosandnO 

aslcrete reasons or tangible evidence. 

XIII. lBeApplicanhto0ke2ceptiontotheactionoftheDeparhnerrtdlPanel 

frcuuanotherangle. ~Hequestionedthelega.lityofitsa0timin 
. mthemferofanather staff-, alreadyattheP-5leve1, 

tOtheP-5pstforwhichtheDirecbrofPSDhad~the 

Applicant. !LheApplicantaquedthatthe~ panel,iIdOiIlgSO, 

hadexceededitstermofreferenCe.The~S~ isthat, in 

them2mmmdm0ftheAssistarrt~~for~lservices 

dated3Fehruary1986describingtkEmandateofthe~~ls~~ 

regardtothe1986gnmmtimexercise, thereisnopmvisi0nlimitingthe 

authorityofthe~ panels solely to reammdations for prcnmtim 

andexcl~thep~ssibilityoftransfersof stafflEmbelS. 

XIV. TbeTribmal isunabletoameptthatargumerrtforthefollawing 

-: 
First,themem>randumdated3F~1986dedlt~l~ivelywith 

Ffiamtion. The title of the nmnom was The 1986,Son Exerhz&. 

memESmmdmaddressed~On~,their~,differerrt 

kids of pxamtion - i.e., normal and accelerated - and the mdalities for 

Fuxamtim. T!hemem0~alsohighlightedsame General AESembly 

resolutiollspertinenttoplroamtim. 
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-y,-- c%fimdtheamgxxsiticmofl%eoqanwhich 
wastocanductintemalprromotioPl~ews,inthisirrstanoe,~ 

Departmental Panel. Pamgm@I2ofthe-~prraaotian 

panelsto cxrmducttheinterndLpmxmuti~&~inafairandobjective 
mannerforthepurpcseofestablishinythe&pammbllist. Win 

thememorandumisthepossibilityof a -timfoa:lxansfer 
mentim. Moreover,alaterdl~f~~~,ineffect,laaybl~ 

pmwtion,asit,$idherr?,isoorrtiarytO~raison d'htreofapmmticm 

panel- 

XVII. TheApplicantclaimthatthecm&bmtimofhispmmti~at~ 

leveloftheAppoinbmtandPrumtimBoardwasalsomarredbysericus 

i-megularities. RKThb.malwillrwiew~stepstakenwithrespctto 

the inclusionoftheApplicant~sMme intb1986P-5promcrtion~in 

ordertoseet;ihether anyimpmprietywasaammitted. 
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XVIII. me Trihmal notes in this regard the follwing: 
1. The &plicanVs dspmWmtdidnutmaammdhi.mfor~m 

andhisnamedidnot~onthel986P-5PrxxmthRegister~by 

theAppointmentand-onBoardardissuladbythe~~on 
17 June 1987. 

2. On27August1987theApplicantavailedhimelfofthezxcoume 
pmcedmetoappealagaimtthemn-i.rclusimofhisnamaintheF&gi&xr. 
Hespecificallyarguedthat,since~staff~~~toTARASwas 
alreadyattheP-5levelandthereforedidnot requireaP-5postfcrhis 
~~,aP-5P06t~a~availablefor~Applicant's~~. nhe 
AppliCarrtalsosuhnittedstatisticalinfarmatianf~~full~1986 
whichshowedtbathisaxQmtinagpoinhmtsofpmjectpemamel~ 
thatofhiscolleagues. 

3. On 6 April 1988, an addmdumtothe1986F'-5Pranoti~Register 
~~ilgatedandthe~icant'sname~~natincludsdinit. 

ChUxesameday,theApplicantwashf~by~Chaimanofthe 
Ag&JointmentandpromotionBoardthathi.s reamSehadhenumuaSssful. In 
hisletter#thecxahmanofthlaBoardstatedthefollawing: 

(a) The Applicant's L-ecmmehadbeenpl~bef~~~~ 
RumticmBcmd,khi~gaveitfullcmsideratim; 

(b)Notwith&mdhgtheadditionalinfarmation~,the 
Board~s~ti~oftheApplicarrt~scasedidnotreyealthatthere~ 
beeslancmissi~sosignificantastoaffard~far~~ 
Board's pmzvious recxrmrendation. 

XM. Infa&,theletlxrof6April1988fmm~Umirmanofthe 
ip@nwntandh?apatioaBaarddidnot aoouzately cksuibe what bad 
actually oaxrred. T!m ApplicarWs - of 27 August 1987 had been 
suazessful.Ihe~hadfaadmritintk reoanseandbadmthe 
A@iCant'smnetothe1986 F-5 PmmtianF&@ster,wh.ichhadbeen 
recanmendedtoti~for~.IntheTr~'sview, 
the- pmcedumbeforeuleAppoi.ITmmtand~~Boardis,for 
obvim reasons,anhpchantsafeguazdincmmacti~withastaffmmber8s 
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righttobe~ideredfairlyfcrFmamt%n. NutrevealinglmtheApplicant 

thetruthaboutthe fateofhis recarsewasaserious irregularity, 

~~totheApplicant'srighttoseekpmperred333S. 

xx. 24fter learning thattheAppoi.rItm&and~onBoardhadincl~ 

hisnaminthePmmtionFbgisizrhtthathisprrntrrtioglhadbeenopp0sed 

bytheAxhtantSeu&aryGeneral forHuman~~andthe 

under--e of DED, the Applicant, on 18 and 19 April 1988 

respe&vely,wrotetitheAssistant~~forHulmn~ 
magemtardtm~~oftkse~~and~mBoard 

statingthathehadreason tobelievethatth&Boardhadin3eedprtfomard 

hisnme forinclusi~in~Prnmtian~,butthatttaeOfficeof 

--v had rejected that lzccmmwtimmthebasisof 

alackofanavailablepcstin~. Thepgplicantmye 
clarificationwithmspecttithesematteE3. 

XXI. On2OApril1988,theCbimanofthe~~and~mBoard 

replied to the Applicant's 0 of 19 JQril 1988 stating that: 

%syoumayknow,theflmctiansofthe[~~and 
~on]mardareadhsoryinnatumandits~ibera- 
tionsareconsideredamfidential. Nwxtheless,Ican 
canf~to~thatnotwi~anypcsitimtakenby 
theBoardt0 mccmmk4ornutto -yaUr~=b 
tffindl~isionwasnatto~l~ycrurMmeintkLe1986 
P-5E33xmtion~ister." 

2KtI. 'Ihisanswerinvolv&iasericusirregularity. TheUmirmanofthe 
AFpointmesltand~onBoard,having~~wto-~~ 

Applicantthetrue fateofhisreoaurse, didmrel3mmmlyimmkethe 

privilege of confidentiality. HiswordsteWedticreatethebpressim 

ulattheApplicant8srecoume hadfailedat~leveloftheBoard. Ihe 
. chammnofthel3oardknew~titwas~~ whohadckletdtk 

Applicant's name fmm the 1986 F-5 Pnzawtim Regbter after it had been 
addedl%rebytheBoard.Inmeviewofmewibunal I thelanguageof~ 

~~~ti~doesnatsatisfythepaincipleofgwdfaith~~ 

sbuldgoverntherelationsbetwenthe~timand mfmbeKs of the 

staff. 
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XXIII. Indeed, the Re!qm&& emphasizedbeforetheJoimtAppsalsEbardthat 

theAppointumtandPmmmtionE3oard,atthereamrse W,l=-=t 
re&e&edthepostavailabilitysituationhrthad lrecmdmthe~tim 

oftheApplicantandamU3er Mmstaff-titheF-5Prxhkim 
Register. meAssistant~- forHuman-Managaaerrt 

againcheckedwi~JYIcDand,havingbseninformsdthatmposts- 
available,didmtameptthe reocnrarendatianofthe~~and 

PrcmmtimEoard~mgardstheApplicant.TheTrihmalmbsthat~samz 

sequenceofevents ommxdasdescrib&iinJkxQsmmtNo. 495,Castellams 

(1990), paragraphs x and xv, and entailed the same hmach of 
omfidentiality. The-f-asserted before~JointAppedLs 

BoardthattheAssistantSemxtaqSeneral forHman-~ 

hadactedproperlyinmtaaqtingthereamw+tion 

FTcmotionBoardtoaddthe~icarrt~snameti~ 

upcmrealizingthatavaca&postwasnotavailableti 
pYmmtion. 

ofaeAppoiI&ment 

cmiginal mgister 
implexmtme 

XXIV. Withregardtothisfinalstageofthepomtionprocess,the 
TJAhmal finds as follms: 

Duringthe -~,theAppointmsntand~mBoard, 

havingmceivedanupb+ateperfonuance evaluationreporttmoolApplicant 

andhavingtakencognizan=eofthereportoftheF'anelonD~tionand 

OtherGrievances, was abletoassess fairlyamlobjectively~ 

qualificationsoftheApplicant. ItamzctedthesituaticnbyimlMing 
theApplicant~snaminl3ePnamtionFkgislzr. Itthusovermledl%eprior 

negativeassessnesltwithregardtothepgplicant8squdlifimtiarrsandat 

thatstagewasevidentlysatisfiedthat~wasaMcarrtP-5post. 

xxv. Ebwver,insteadofacquiescinginthefairandobjective 

consideratianbythe&qoinlxmtandpramotionBoarddur~therecaurse 

pmcedme,theReqomMkdecidedthat 

ofaposthadnotbsmmet. 

XXVI. Withoutdoubt, the availability 
gtmmtion. Nevertheless,theTrihmal 

themquimmkoftheavailability 

ofapostwasareqhwmkfcxtk 

fi.nds,foruxHmsom setforthin 



--- mspcnsibility of the Rmpmdmt andentails oaupnsation 

foralltheinjurysusMnedbythepgplicarrt. IheTtAhmalfixesthis 

cmqensatinn at the amamt of $ 35,000. 
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~~andPramtionBoardinitidlly~to~satisfieditself~ 
. thatEiam2hadtheeffectof~ thelmfairtKBablE!ntofthe 

Applicantdiswsedabve.ThisisallthenmesosimetheReqmde& 

axcedesthatseveral staffmemberswmaddedtothel986EQxamtion 

l%gisterwiththehuwledgethattheremightmtbeavailablepmts. 

XXVII. The Trihr+ recalls its Jhdgemnt No. 411, Al-Ali (1988), 

pmagmph III, in which, while recognizingtheprincipleUmtpmmtionsare 

subjecttot2ediscmtimofthe 5iecMxyB, the TrM stated: 

II 
. . . sbffmenhersarepnomcrtedregularly~to 

anelaborate pmcessguvwnedbyrulesandFg##dureslaid 
down in article 104.14 of the Staff Rules and related 
Seuetariatisuanas. Theserulesandpmmdmes...also 
ccnbinsafeguaxdsto~ fairnessandobjectivityina 
pmcessMichisvitaltothelifeofastaffmember. 

TheTribmalconsidersthattheserulesandpmc&ums 
arepart0fmeconditi~0fserviceofstaff~,and 
~oretheyshculdberespecH,arrectlyinteqmW 
andpmperlyapplied,aslongastheyareinfcnme.n 

TheTribmalalsorecallsitsJudgemik No. 495, c2stellarros (1990), 

abuseofpmim(d&mementdewuvoir)suchas-lackof 
due pmcess, violatim of the &nciple of qod faith in 
deal~inywil2Mtaff ltleaem,prejudiceonrarbi~or 
otherextmmms faclmrswhichmayflawhis&cisi~.w 

XXVIII.TbeTrhmalamsidezsthatl%etotalityofkdmtowurredinthis 
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PromtionBoardforthepgplicant%promtionwas flawedfurthereasons 

~~ab3ve,the'Ilrilxmdltruststbatthe~~~twillnawreceivef~ 

theResgxmdentthe fullandfaircansiderationtowhichheis~tledfor 

promotion, at the earliestpossibledate, toavacant1&5 postforwhichhe 

isqualified, particularly in viewoftheunfair~tmenttoti~hewas 

subjected. 

xxx. For the foregoing reasons, theTribnal: 
1. Order& theRespmdenttopay cmpensationtotheApplicantin 

the amount of $35,000. 

2. Rejectsallotherpleas 0ftheApplicant. 

(Signatures) 

RcgerPmID 
President 

J-ACKERMAN 
FixstVice-President 

AhnledasMAN 
Second Vi-President 

New York, 4 November 1991 ban Hardy 
ActingExeartiveSecretary J 


