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A. Introduction 

1. Chapter 4 of the Draft International Code of Conduct on the Transfer of 
Technology , dealing with restrictive practices, has proved to be the most 
complex area of the code negotiations. The chapter is supposed to set forth 
broad international standards concerning restrictive practices from which 
parties to technology transfer transactions should refrain. The Conference 
has succeeded, in this respect , in the formulation and conceptualization of 
14 practices that include : challenges to va lidity of patents, exclusive 
dealinq; restrictions on research and development; restrictions on use of 
personnel; price fixing; restrictions on adaptations; exclusive sales or 
representation agreements; tying arrangements; patent pool or 
cross - licensing agreements; restrictions on publicity ; and , payments and 
other obligations after expiration of industrial property rights ; grant-back 
provisions; export restrictions ; and restrictions after expiration of 
arrangements. The precise scope of application of the last three practices 
still requires further clarification. 

2. The difficulties encountered in the negotiations relate mainly to the 
formulation of the introductory paragraphs to chapter 4, the so- called 
"chapeau" . The chapeau according to the var ious positions would comprise 
three major elements: (i) the characterization of the practices to be avoided 
and the circumstances under which they should be avoided; (ii) the criteria 
to be followed by part ies or by competent authorities in the determination of 
whether a practice is restrictive or not for the purpose of the code; and 
( iii) the applicability of chapter 4 provisions to transfer of technology 
transactions between related parties (affiliated part ies/parties under common 
control). 

3. The sixth session of the United Nations Conference on an International 
Code of Conduct on the Transfer of Technology, hereinafter referred to as the 
Conference, held in May-June 1985 , was a good occas ion for Governments to 
clarify their precise views and positions on the conceptual problems 
surrounding the chapeau of chapter 4 . During that session , all regional 
groups and China submitted papers describing their respective approaches to 
the chapeau. The sixth session was also the occasion for a major effort by 
Governments t o come closer to an agreement . The important developments which 
took place at the Conference concerning chapter 4 o f the draft code were 
summarized as follows by the Chairman of Working Group I when , submitting his 
report at the 21st meeting of the P l enary of the Conference h e said " he would 
have liked to b e able to report to the plenary meeting of t he Co nference that 
t he consideration of chapter 4 of the draft code of conduct by Working Group I 
had been crowned with success , as everyone had hoped . The discussions had , 
however , been important as a means o f assessing changes in the positions of 
the regional groups which might well at some future moment lead to a consensus 
on that important subject." ]./ These developments are summarized below. 

B. P roposals by regiona l groups and China at the six th session of the 
Conference on the chapeau of Chapter 4 2/ 

States members of Group D and Monqolia 

4. The States members of Group D and Mongolia were of the view that the 
chapeau should reflect in a succint ma nner the main purpose of chapter 4 by 
providing that parties to transfer of technology transactions should refrain 



from the practices listed in the code when they are in conflict with the 
objectives and principl es of the code. In order to clarify this notion 
further, the Group considered it appropriate to spell out among the objec t i ves 
of the code - in chapter 2 - the specification of practices restrictive o r 
detrimental to development and competition from which parties to transactions 
should refrain. 

5. Under this proposal , the cross- reference to the objectives and principles 
of the code in the evaluation of whether a practice is restrictive or not 
would avoid the conceptual difficulties that the Conference has faced 
concerni ng the appropriate formulation of the chapeau of chapter 4. Also 
according t o this approach , the broad notion of practices " restrictive to 
development and competition" would encompass the three major elements of the 
chapeau as described in paragraph 2 above . 

China 

6. 'I'he delegation of China in its proposal also considered it necessary in 
the characterization of the practices to be avoided , to have a reference to 
the objectives and pri~ciples of the code as well as al l relevant 
circumstances in the supplying and acquiring countries. Accordi ng to this 
approach, the practices listed in the code should be avoided, in individual 
cases, where they are unduly restrictive, having adverse effects on t he 
international transfer of techno l ogy . China was also of the opinion that 
c hapter 2 dealinq with the objectives and principles of t he code shou l d be 
comp lemented by t_he addition of a refer ence to the encouragement and 
mainte nance of "favo urabl e conditions for compet i tion so as to f a cilit a t e the 
internationa l flow of techno l ogy". 

7. Under this approach <as well as under the approach adopte d by Gr oup D) , 
the chapeau of chapter 4 would not deal directly with the third major element 
described in paragraph 2 above, namel y the treatment of transactions between 
related parties. It should be recalled, in this respect, that the defi nition 
of "party" in chapter l of the draft code i ncludes , inter a lia, entit ies such 
as branches, subs i diaries and affil i ates. 

Group B 

8. With regard to the characterization of the practi ces to be avoided and 
the circumstances under which they should be avo i ded, Group B proposed at the 
Conference that the chapeau should provide that parties shoul d refrain f r om 
the practices listed in the code when, in the _ i nd i v i dual case, " they are 
unduly restrictive , adversely affect i ng the i nternational transfer of 
technology " . As regards the criteria to be followed in the determination of 
whether a practice is " unduly restrictive", this shoul d be determined, under 
this approach , accordinq to the appropriate principles and rules for 
enterprises conta i ned in the Set of Mul tilaterally Agreed Equitabl e Principles 
and Rules for the Control of Restrict i ve Business Prac tices. It is i mpl i ed, 
under this approach, that the Set would a l so govern the i ssue of the 
applicability of chapter 4 to transacti ons between re l ated partie s . 
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Group of 77 

9 . The Group of 77 was of the view that the chapeau of chap t er 4 should be 
self-contained, comprising standards addressed to all the elements of the 
chapeau . With regard to the characterization of the practices , the Group 
proposed that the practices described in the chapter " should be avoided where 
they would have a restrictive o r an adverse effect on the international 
transfer of technology. " 

10. On the criteria to be followed in the determination of whether a practice 
should be avoided in an individual case , the Group of 77 considered it 
appropriate to take into account "all relevant circumstances including overall 
purposes of the transaction , its effects on the economic and technological 
development o f the acquiring country, the situation in the relevant market, 
the interests of the parties and the situation prevailing at the inception of 
the arrangement ". 

11. Relating to the treatment to be given to transactions between related 
parties (parties u nder commo n control ), the Group wa s of the view that the 
criterion to be applied should be the cons istency o f the practices with the 
laws and development polic ies of the acquiring countries . The Group of 77 
also proposed tha t the chapeau should contain a clause providing that 
c hapter 4 of the code " should not be construed as just i f ying other practices 
or c onduct by parties which are unlawfu l under applicable national or regional 
legislation". 

C. Developments a t the six th session of the Conference 

12. The sixth session of the Conference devoted mo st of its time t o the 
discussions and negotiations on t he chapeau of chapter 4. Th~ proposals by 
regional groups and China, as described above , contribu ted to the emergence of 
some interesting developments t hat a l lowed a clearer identification of some 
common elements in the various p roposal s a s well a s a clearer identificatio n 
of the existing diverqences on approac he s with respect to s ome o f the o ther 
eleme nts o f the c hapeau o f c hapter 4. On the basis o f t he discus s i ons he ld 
during t he Conference , the Chairman of Working Group I was able to prepare a 
compromise text that led t o f urther developments in t he discussions of the 
chape a u . 

Chairman of Working Group I 

13. The Chairman of Work ing Gro up I proposed an approach, inspired by the 
p r oposa l made by the Chinese de l egation, which i ncluded the notion that for a 
prac tice to be avoided , i t should be "unduly" re s tricti ve, adversely affecting 
the inter national transfer of technology. The object ives and principl es of 
the code, as well as other per ti nent provisio ns and al l r e l evant circumstances 
in the supplyi ng and acquiring countries s hould be the c rit e r ia t o b e taken 
int o account in determining whet her a pract i ce is restrictive or not . The 
Chairman proposed to add t o the pri nc iples of the code a provi s ion referring 
to applicable national o r r egiona l legislation . He was also of t he view that 
on the issue of " re l a t e d parties " t hi s eleme nt " could not be put impartially 
and should not be ment i one d in t he text, s i nce any reference woul d necessarily 
mean tendi ng towards one po s i tion o r the other ". 3/ 
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President of the Conference 

14 . Following the submission by the Chairman of Working Gro up I , 
Mr. M. Pravda , (Czechoslovakia ) , President of the Conference, introduced a new 
text . His proposal referred to the three elements of the chapeau, i . e. , the 
characterization of the practices , the criteria for the evaluation of whether 
a practice in an individual case is restrictive or not and the related parties 
test. It also contained a provision relating to applicable regional and 
national legislation. Based on the text submitted by the President , 
negotiations continued on the chapeau of chapter 4 until the very end of the 
Conference . 

Text under consideration at the end of the sixth session 

15 . The text under consideration at the end of the sixth session of the 
Conference reflected the outcome of the final discussions on chapter 4. The 
text read as follows: 

"4 . 1. In furtherance of the objectives and princ i p les of this Code, the 
following practices should be avoided when under the circumstances of an 
individual case the y are unduly restric tive, adversely affecting the 
internatio nal transfer of technology. 

4.2. Eva luat ion of whether a practice s hould be avoided in an individual 
case should take into account all relevant circumstances and the overall 
purposes of the transaction and should depend on whether the practice has 
adverse effects on the economic and technological development of the 
acquiring country and [on compet ition) [the competitive situation] in the 
relevant market . 

4.3 . While the provis ions of this chapter apply to int ernational 
transfer of t echnology transactions involving any party , practices 
between related parties should [not be considered inappropriate] [be 
cons idered appr opriate] in the light of their special relationship 
[provi ded they comply with national laws and declared development 
policies]. 2/ 

4.4. Nothing in this chapter should be construed to supersede applicable 
national o r regional l aw ." 

16 . According to the reading of the secretariat, the text shows that a broad 
understanding was reached o n the substantive contents of paragraph 4 .1 whic h 
establishes the g eneral cha.racteristics of the practices to be avoided by 

parties to t ransfer of technology transactions. It is also apparent from the 
text that, for the firs t t ime in the negotiations on the c ode, t he criteria to 
be used, under paragraph 4.2, for the evaluation of such pract ices have b een 
clearly identified, although further drafti ng, of a clarificatory nature , 
still remains to be done , particularly with respect to the phrasing of the 
reference to the competition cr i terion. 
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17. However , as may be seen in paragraph 4.3 of the text, the difficulty at 
the Conference centred on t he treatment to be given to practices between 
related enterprises. It was the view of some countries that , although the 
provisions of chapter 4 should apply to transactions involvina any party, 
practices between related parties "should be considered appropriate in the 
light of their special relationship". Other countries held the view that s uch 
practices "shoul d not be considered inappropriate in the light of the special 
relationship between related parties provided they comp l y with national laws 
and declared development policies" . 

18. The inclusion in the chapeau of chapter 4 of a reference to applicable 
national or regional law, as provided u nder paragraph 4.4 of the text, 
appeared to be broadly acceptable t o all delegations, although differences 
still existed in the appreciation of its relationship to other provisions in 
the chapeau, and i n particular to paragraph 4.3 dealing with the issu e of 
related enterprises. 

Notes 

y See selected documents of the sixth session of the Conference, 
TD/CODE TOT/48. 

y The text of the proposals is annexed. 

V Selected documents of the sixth session of the Conference 
(TD/CODE TOT/48), summary record of the 21st meeting, para. 16 . 

!/ Suggested alternative text: [provided that such practices are not 
contrary to national laws and regulations] . 
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4.2. Evaluation of whether a prac t ice should be avoided in an individual case 
should take into account all relevant circumstances including overall purposes 
of the transaction, its effects on the economic and technological development 
of the acquiring country, the situation in the relevant market , the interests 
of the parties and the situation prevailing at the inception of the 
arrangement. Practices between "parties under common control " should be 
evaluated in the light of the consistency of the practices with the laws and 
development policies of the acquiring country . 

4 . 3 . The provisions of this chapter should not be co nstrued as j ustifying 
other practices or conduct by parties which are unlawful under applicable 
national or regional legislation . 


