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I. IRTRODUCTION

1. At its 203Tth plenary meeting, on 23 Septembver 1972, the Genersl Assembly
included in the agenda of its twenty-seventh session the item entitled "Report of
the International Law Commission on the work of its twenty-fourth session®

(item 85) and allocated it to the Sixth Committee for consideration and report.
2, The Sixth Committee considered this item at its 1316th to 1328th and

1336th to 1339th meetings, held from 28 September to 10 October and from

18 to 20 October 1972,

3. At the 1316th meeting, on 28 September 1972, Mr. Richard D. Kearney, Chairman
of the International Law Commission at its twenty~fourth sessicn, introduced the
Commission's report on the work of that sessionnl/ At the 1328th meeting, on

10 Qctober 1972, he commented on the cbservations which had been made during the
debate on the report. The members of the Sixth Committee expressed their
appreciation to the Chairman of the Commission for his introductory statement and
explanations.

4, The report was divided intc five chapiers entitled: I. Organization of

the session; II. Succession of States in respect of treaties; TII. Question of
the protection and inviolability of diplomatic agents and other persons entitled
to special protection under international law; IV. Progress of work on other
topics; V. Other decisions and conelusions of the Commission. Comments of
Member States on the guestion of the protection and inviolability of diplomatic
agents and other persons entitled to special protection under international law,
transmitted to the International Law Commission in accordance with part IIT of
General Assembly resolution 2780 (XXVI) of 3 December 1971, were annexed to

the report.

o Chapter IT of the report contained the draft articles on succession of
States in respect of treaties provisionally adopted by the Commission, and
Chapter IIL contained the draft articlés on the prevention and punishment of
crimes against diplomatic agents and other internationally protected persons

provigicnally approved by the Commissicon.

1/ Official Records of the General Assembly, Twenty-seventh Session,

Supplement No. 10 (A/8710/Rev.1).
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6. At the 13hist meeting, on 24 October 1972, the Rapporteur of the Sixth
Committee raised the question whether the Sixth Committee wished to inelude in itsl
report to the General Assembly a summary of views expressed during the debate on
the item. After referring to Assembly resolution 2292 (XXII) of 8 December 1967,
the Rapporteur informed the Committee of the financial implications of the
question. At the same meeting, the Committee decided that, in view of the
subject-matter , the report should include an analytical summary of its debate

on the item.
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II. PROPOSALS AiD AMENDMENTS

T. Austrié, Canada, Colombia, Costs Rica, Greece, Japan, Liberia, New Zealand
and Uruguay, later joined by Australia and Guatemala, sutmitted a draft
resolution (A/C.6/L.852) which was introduced at the 1336th meeting, on

18 October 1972, by the represehtative of Canada. The draft resoclution read

as follows:

"The General Assembly,

"Maving considered the report of the Internatlonal Law Commission on
the work of its twenty-fourth session,

"Emphasizing the need for the further codification and progressive
development of international law in order to make it a more effective means
of implementing the purposes and principles set forth in Articles 1 and 2
of the Charter of the United Nations and to glve increased importance to
its role in relations smong nations,

"Welcoming the draft articles prepared by the International Law
Commission on succession of States in respect of treaties,

"Recalling that in its resolution 2780 (XXVI) it recommended that the
International Law Commission should study as soon as possible, in the light
of comments of Member States, the question of the protection and
inviolability of diplomatic agents snd other persons entitled to. special
protection under international law with a view to preparing a set of draft
articles dealing with offences against such persons,

"Believing that the need to protect the means by which international
relations are carried on is of utmost urgency in view of the continuing
violent attacks upon diplomats, embassies and other persons and places
entitled to special protection under international law,

"Noting with satisfaction the draft articles prepared by the Commission
on the prevention and punishment of crimes against diplomatic agents and '
other internationally protected persons,

"Noting with appreciation that the United Nations Office at Geneva
organized, during the twenty-fourth session of the International Law
Commission, an eighth session of the Seminar on International Law,

leen
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"l. Takes note of the report of the Internaticnal Law Commission on
the work of its twenty-fourth session;

"2. Expresses its appreciation to the International Law Commission
for the work it accomplished a% its twenty-fourth session; '

"3. Approves the programme and organization of work of the twenty-fifth
sesgion of the Interhational Law Commission to be held in 1973, including
the decision to place on the provisional agenda of that sesgsion an item
entitled "Review of the Commission's long-term programme of work:
'Survey of International Law' prepared@ by the Secretary-General'';

"k, Recommends that the International Law Commission should:

"(a) Continue its work on State responsibility, taking into account
the views and congiderations referred to in General Assembly
resolutions 1765 (XVII) of 20 November 1462, 1902 (XVIII) of 18 November 1963
and 2400 (XXIII) of 11 December 1968, with a view to the preparation of
a first set of draft articles on the topic;

"{b) Proceed with further consideration on succession of States in
respect of treaties in the light of comments received from Member States on
the present draft;

"(e) Continue its work on succession of States in respect of matters
other than treaties, taking into account the views and considerations
referred to in the relevant General Assembly resolutions;

"(d) Continue its study of the most-favoured-nation clause;
3

"{e) Continue its consideration of the question of treaties concluded
between States and international organizations or between two or more
international organizations;

"S. Expresses the wish that, in conjunction with future sessions of
the International Law Commission, other seminars might be organized,
which should continue to ensure the participation of an increasing number
of Jurists of developing countries;

"6. Requests the Secretary-General to forward to the International Law
Commission the records of the discussion on the report of the Commission at
the twenty-seventh session of the General Assembly;

/ee.
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8.

11

"1. Decides that an international conference of plenipotentiaries
shall be convenad to consider the guestion of the protection of diplomats
and other internationally protected persons on the basis of the draft
articles provided by the International Law Commission and the relevant
comments by Member States and to embody the results of its work in an
international convention;

"2. Requests the Secretary-General to convoke a conference as early
in 1973 as practicable;

73, Invites States Members of the United Nations, States members of
specialized agencies, States parties to the Statute of the International
Court of Justice and States that the General Assembly decides specially to
invite to participate in the conference;

"y, Refers to the conference the draft articles contained in
chapter III of the report of the International Law Commission cn the work
of its twenty-fourth session as the basic proposal for ccnsideraticon by
the conference;

5. Requests the Secretary-General to transmit to the conference the
records of the discussion of the draft articles in the General Assembly
and all other relevant documentation and recommendations relating to its
method of work and procedures and to arrange for the necessary staff and
facilities which will be required for the conference including such experts
as may be necessary;

"6. Invites the specialized agencies and the interested
intergovernmental organizations to send observers to the conference;
g

7. Invites the States referred to in paragraph 3, the Secretary-
General and the specialized agencies and interested intergovermmental
organizations to submit, not later than 1 March 1973, their written comments

“and observations on the draft articles concerning the Prevention and

Punishment of Crimes ageinst Diplomatic Agents and other Internationally
Protected Persons prepared by the International Law Commission;

"8. Requests the Secretary~-General to circulate such comments at the
earliest possible time. "

Argentina submitted amendments (A/C.6/L.854) to section I of draft

resolution A/C.6/L.852. A revised version of the amendments (A/C.6/L.85L/Rev.l),

modifying the order and numbering of paragraphs, was submitted later. As revised,

the amendments were as follows:

/oo,
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1. Reverse the order of operative paragraphs 3 and L.
2. Add the following peragraph after the new operative paragraph b (existing
raragraph 3):
"Recommends that the International Law Commission in considering its
programme of work should decide upon the priority to be given to the

topic of the law of the non-navigational uses of international watercourses,
as requested in General Assembly resolution 2780 (XXvI);"

3. Add the following paragraph after the existing operative paragraph 6:

"Requests the Secretary-General to submit, as soon as possible, the
study on the legal prcblems relating to the non-nevigational uses of
international watercourses requested in General Assembly resolution
2669 (XXV) and to present to the International Law Commission at its
twenty-fifth session an advanced report of such study;"

9. Mauritania submitted amendments {A/C.6/1.855) to section IT of draft
resolution A/C.6/L.852, introduced at the 1337th meeting, on 19 October. The
amendments were as follows:

1. Delete paragravhs 1, 2, 3, 4, 5 and 6.

2. Paragraph 7, to become operative paragraph 1, should be amended as
follows:

(a) Replace the words "the States referred to in paragraph 37 by the
words "Member States'; &

(b) Replace the words "not later than 1 March 1973" by the words
"as soon as possible’.

3. Paragraph 8, to become operative paragraph 2, should be amended by
replacing the words "to circulate such comments at the earliest possible time" by
the words "to transmit such comments and observations to the International Law
Commission together with the records of the discussion of the draft articles in
the General Assembly during its t{wenty-seventh session'.

4. Add a new paragraph, to become operative paragraph 3, as follows:

"3. Requests the International Law Commission, in view of the
importance of the questicn, to address itself to the guestion at its

earliest convenience in the light of the comments and observations of
Governments.”
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10. At the 1336th meeting, Czechoslovekia submitted smendments (A/C.6/L.856) to
section IT of draft resolution A/C.6/L.8B52. The corrected version of the

amendments {A/C.6/L.856/Rev.1l) read as follows:

"Replace cection II of draft resolution A/C.6/L.852 by the following text:

1. Invites States, and also the specialized agencies and interested
organizations, to submit, not later than 1 July 1973, their written comments
and cbservations on the draft articles prepared by the International Law
Commission concerning the prevention and punishment of erimes against
diplomatic agents and other internaticnally protected persons;

2. Requests the Secretary-General to circulate the comments and
observations referred to in paregraph 1 in order to facilitate consideration
of the draft articles by the General Assembly at its twenty-eighth session
in the light of those comments;

3. Decides to include an item entitled "Draft convention on the
prevention and punishment of crimes against diplomatic agents and other
internationally protected persons' in the provisiocnal agenda of the
twenty-eighth session of the General Assembly with a view to the adoption
of such a convention by the General Assembly;

L. Requests the Secretary-General to transmit to that gession all

relevant documentation which may be required for the discussion of that item."
11. Mexico submitted amendments (A/C.6/L.857) to the preamble and sectioms I
and II of araft resolution A/C.6&/L.852. The amendments were as follows:

1. Fifth preambular paragraph: replace the words "is of utmost urgency"
by the words "requires the most careful consideration by States".

2. Sixth preambular paragraph: delete the words "with satisfaction”.

3. Add the following preambular paragraph:

"Considering that since its first session in 1949 the International Law
Commission has inecluded the question of Stats responsibility in its agenda
and that so far it has received six reports from its first Special
Rapporteur and four reports from its second Special Rapporteur, in addition
to various studies prepared by the United Nations Secretariat,”.

H In paragraph 4 (a) of section I, replace the word "Continue" by the
words "Give the highest priority to'.

5. Replace paragraph 1 of section II by the following:

/oo
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"l. Reguests the Secretary-General to transmit the draft articles on
the prevention and punishment of crimes against diplomatic agents and cther
internationally protected persons prepared by the International Law
Commission to Member States, so that they may submit their comments as
soon as pessible both on the substance of the guestion and on the procedure

to be followed for the continuation of the work begun by the Commission
on those draft articles;”

6. Delete paragraphs 2, 3, 4, 5, 6 and T of section II.

Te Renumber as paragraph 2 existing paragraph 8 of section II.

8. Add the following paregraph to section II:

"3. Decides to include the following item in the provisional agenda of
its twenty-eighth session: -'Consideration of the draft articles on the
prevention and punishment of erimes against diplomatic apgents and other
internationally protected persons.'"

12. Afghanistan and Yugoslavia submitted amendments (A/C.6/L.858) to section II

of draft resolution A/C.6/L.852 which were introduced by the representative of
Afghanistan at the 1337th meeting. The amendments were as follows:

1. In operative paragraph 2, replace the words "as early in 1973 as
practicable” by the words "during August or early September 1973".

2. Delete operative paragraph k.

3. Operative paragraph 7 becomes operative paragraph L.

L. Operative paragraph 8 becomes operative paragraph 5.

5. Add a new operative paragraph 6 as follows:

"Refers to the Internetional Law Commission the draft articles contained
in chapter III of the Commission's report on the work of its twenty-fourth
gessicn for final consideration in the light of the discussion held during
the Sixth Committee's twenty-seventh session and the comments referred to
in paragraph 4 for the purpose of submission to the conference through
the Secretary-General;".

6. Operative paragraph 5 to become operative paragraph 7 and amended as
follows: '

"Reguests the Secretary-General to transmit to the conference the
records of the discussion of the draft articles in the General Assembly and
all other relevant documentation and recommendations relating to its method
of work and procedures as well as the final draft prepared by the
International Law Commission during its twenty-fifth session and to arrange
for the necessary staff and facilities which will be required for the
conference including such experts as may be necessary;'.

T. Operative paragraph 6 becomes operative paragraph 8.

[
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13. The sponsors of draft resolution A/C.6/L.852 submitted a revised draft
resoclution {(A/C.6/L.852/Rev.l) which was introduced by the representative of
- Ausiralia, at the 133Tth meeting. The revised draft resolution was identical
to the original except for the following changes in sections I and II:

{a) The order of paragraphs 3 and 4 of section I was reversed;

{(b) A new paragraph 5 was added to section I which read as follows:

"5, Notes that the International Law Commission intends, in its
discussion of its long-term programme of work, to decide upon the priority
to be given to the topiec of the law of non-navigaticnal uses of international
watercourses as requested in Ceneral Assembly resolution 2780 (XVI);"

(¢) Paragraphs 5 and 6 of section I were renumbered as 6 and T,
regpectively;
{(d) A new paragraph 2 was added to section IT and read as fecllows:

"2. Decides also that the Conference and its Main Committee shall
have summary records of their proceedings;"

(e} Paragraphs 2 to 8 of section IT were renumbered as 3 to G, respectively.
The sponsors of the revised draft resclution {A/C.&/L.852/Rev.l) further revised
orally paragraph 1 of section II by replacing the words "of diplomats and other
internationally protected persons' by the words "and inviclability of diplomatic
agents and other persons entitled tc special protection under ipternaticnal law'.
1k, Czechcslovakia and Mauritania submitted jointly revised amendments

(4/C.6/L.856/Rev.2) to section II of the revised draft resolution A/C.6/L.852/Rev.l.

The revised amendments, which were introduced by the representative of Mauritania
at the 1339th meeting, on 20 October 1972, were identical to the amendments in
document A/C.6/L.856/Rev.1 except that:

(a) In paragraph 1 the words "not later than 1 July 1973" were replaced
by the words "as soon as possible";

(b) In paragraph 1 the word "provisional™ was inserted before the words
"draft articles™; |

(c) In paragraph 3 the word "adopticn" was replaced by the words "final
elaboration™.
15. Afghanistan and Yugoslavia also sulmitted revised amendments
(A/C.6/L.858/Rev.1) to section II of the revised draft resolution
A/C.6/L.B52/Rev.1l, The revised amendments were identical to the original version
except that: '

/oo
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() In the sixth amendment the words "the final draft® were replacéd by
the words "the report on this subject™;

(b) All azmendments incorporated the corresponding renumbering of paragraphs
resulting from changes of order snd number of paragraphs in the revised draft
resclution,

14. t the 1338th meeting, on 19 October 1972, the representative of Argentina
withdrew the first and second of the revised amendments in document
A/C.6/L.85L/Rev.] and indicated that the third amendment should be inserted
immediately after the new paragraph 5 of section I of the reviged draft resolution.
At the 1339th meeting, the representative of Mexico withdrew the Fifth and eighth
amendments in document A/C.6/L.857 relating to section II of the draft resclutiom.

17. Afghanistan and Yugoslavia, joined later by Czechoslovakia and Spain,

submitted a draft resclution {A/C.6/L.859) entitled "Twenty-fifth anniversary of
the International Law Commission”. The text of the draft resolution was identical
to that recommended by the Sixth Committee (see para., 206 below, draft

resolution IT}.

18. The attention of the Committee was drawn to the statements submitted by the
Secretary-General (A/C.6/L.853 and Add.1 and A/C.6/L.860) on the administrative
and financisl implications of draft resclution A/C.6/L.852 and Rev.l and
amendments therete in document A/C.6/L.858 and Rev.l, A4t the 1328th, 1336th,
1337th and 1339th meetings, the Secretary of the Committee made statements on

the subject.

fous
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ITT. DEBATE

A. General comments on the work of the International Law Commission and the
promotion by the United Nations of the progressive development and
cedification of international law

19. The representatives whe spoke in the debate congratulated the International
Law Commission on the valuable work and fruitful results accomplished at its
twenty-fourth session and on the excellent report reflecting the traditicn of high
quality of the Commission as well as its dedication to the prosressive development
of international_law and its codification.

20. Certain representatives stressed the need to accelerste the process of
progressive development and codification of international law in view of the
enhanced role mlayed by it in contemporary international relations. Alluding to the
Secretary-General's statement, made at the 1194th meetineg of the Commission, on

Y July 1972, it was observed that therewas no long-term alternative to a policy of
peaceful coexistence within .the framework of internaticnal law and it was ésgential
that its codification and progressive development should be pursued even more
energetically in the future, In this connexion, it was also pointed out that the
General Asgembly should grant the Cormission the time and resources it reguired to
carry out its work satisfactorily.

21. Several representatives emphasized the importance of the close co-operation
between the Sixth Committee and the Commission. Suecessful cedification and
progressive development of internaticnal law depended on the harmonious blending
of the lepal expertise of the latter and the element of political decision-meking
represented in the former, In this respect it was suggested that in future the
Commission's reports should be circulsted sufficiently in advance to allow closer
and more effective co-operation between the Sixth Committee and the Commission.

It was also suggested that the Sixth Committee should reconsider the traditional
placing of the item relating to the Cormission's report at the top of its agenda
so that Governments might have sufficient time to give it much attentién.

22, The wish was expressed, aznd the Sixth Committee unanimously agreed, that the
twenty-fifth anniversary of the Commission be celebrated in the General Assembly,
during its twenty-eighth session, in view of the outstanding contribution made by
the Cormission durins the past 25 years to the task of promoting and encouraging
the progressive development and codification of international law undertaken by
the United Wations, in accordance with Article 13, peragraph 1 (a) of the Charter

Fa

(see para. 206 below, draft resolution II).



A/88g2
English
Page 15

B. Succession of States 1in respect of treaties

23. Without preludging the final position of their respective Governments on the
matter, a number of representatives commented, in a more or less detaliled manner,
on the provisional "Draft Articles on Succession of States in respect of Treatiesg”
prepared by the International Law Commission. Such comments related to the
importance of and need for the codification of the law relatina to topie, the
approach followed by the Commission, and to the underlying principles, general
features and specific provisions of the draft artieles. Other representatives
refrained from making comments thereon until their Governments had the time to

study thoroughly the draft and its implications.

1. Observations on the draft articles as a whole

(2) Importance of and need for the codification of the topic

2k, The provisionél draft articles on succession of States in respect of treaties
prepared by the Commission were conéidered a particularly important step in the
progressive development and codification of international law. Many representatives
commended the members of the Commission, and in partieular the Special Rapporteur,
Sir Humphrey Waldock, for their contribution to the preparation of a draft which
was referred to as an impressive piece of scholarly study, masterly work and legal
expertise., The excellency of the comprehensive commentaries analysing the reasons
and legal principles underlyine each erticle was also stressed. Some representatives
extended their thanks to the Secretariat for the valuable corpus of State practice
contained in the studies and publications on the sublect made available to the
Commission.

25. Several revresentatives stated that the draft articles were a good and solid
basis for continued work on the topic and seemed likely to prove acceptable to.the
entire international community. Underscoring the role played by the Commission in
the process of adepting internztional law to developments in the medern world,
those representatives stated that the greatest merit of the draft articles was that
they tock account of the principles of international law enshrined in the Charter,
particularly of the principle of self-determination and the principle of sovereign
equality of the States, as well as of the realities of contemporary international
life.

/e
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26. The draft was the more remarkable because the task of codification was
particularly difficult in the field where there was no gemnerel doctrine, and State
practice and custom had not yet produced well established and consistent precedents.
Moreover, some trends deriving from existing precedents could hardly be regarded

as general rules of international law. Actually, in matters of succession both
State practice and legal opinion showed gaps and conflicting views. The Commission
had, therefore, been obliged to make certain innovations and do creative work with
a view to finding appropriszte and balanced solutiocns to the various problems
involved. The draft articles marked the meeting-point of those diverse legal
opinions and tendencies. That fact had naturally determined the codification
working methods followed by the Commission and the draft, which contained elements
of codification as well as of progressive development of international law, intended
to lay down practicable snd detailed provisions which would introduce uniformity
and clearness in the sparse present rules, develop them and fill the existing
lacunae, taking into consideration the interest of the States as well as those of
the international community.

27. DNotwithstanding this generally favourable reaction, some representatives
criticized certain aspects of the CONClusions reached by the Commission in connexion
with matters related mainly to the "clean slate” principle as a basic general rule
for newly independent States, to the recognized exceptions to that principle, and to
the scope and scheme of the draft. Other representatives singled out a certain
number of questions for further study with 2 view %o improving the draft.

28. Stressineg the central place occupied by treaties in internstional relations,
some representatives considered that the codification of the topic of succession in
respect of treaties was an urgent task, because certain additions were still needed
to the codifieation of the law of treaties embodied in the 1969 Vienna Convention
on the Law of Treaties. It was also mentioned that the draft articles constituted
a link between the law of treaties and the law of the successicn of States,

29. GSeveral representatives underlined the special immortance of the draft articles
for the newly independent States which hed to protect their econcmic and political
independence after having freed themselves from colonial domination, and recalled

the cbligations of administering Powers in respect of dependent territories
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uncer the system establisghed by the Charter and other United Hations instruments.
They considered that the Commission had rightly concentrated on newly independent
States and, in accordance with the recormendations contained in several General
Assembly resolutions, proceeded with its work on the topic with appropriate rofersrce
tc the views of States which have achieved independence since the Second World War.
It should not be forgotten thet the process of decolonization was far from complete.
On the other hand, the draft articles also contained important provisions concerning
the uniting, dissolution and separation of States,

30. Other representatives considered that the draft articles payed too much
attention to the problems of newly independent States, at a tine when the era of
decolonization was drawing to a close, at the expense of succession problems of the
future. In their view the provisions of the draft relsting to the uniting.
dissolution and separation of States should be developed in the light of the practical
needs of the future and due consideration given to the new forms of association of
States which were coming into being, such as econamic intesration upits or fiscal
untons.

31, Some representatives said that by submitiing the draft at a time when there
remzined only a few dependent territories which might benefit from it, the
Commission lagged behind events with the result that the topic had, to a great
extent, lost its practical importence. Certaln representatives urged the Cormission
to deal more expeditiously in the future with the study of all varts of the general
topic of succession and to complete the nresent draft with others concering the
remaining parts of the topie, particularly succession of States in econcmic and
financial matters.

32. It was alsc gaid that the Commission had been gquite risht to confine the scope

cof the draft articles, for the time being, Lo the guestion of succession of States

sl

L1 .

in respect of treaties and to postpene consideration of other aspects of State
succession, thus viewins the guestion essentially within the context of the law

of treabties. That was a sound aoproach because the law of treaties was based on the
concept of consent, and it would therefore have been unwise to adopt = policy of
atterptineg to thrust upon newly independent States certain rules of devolution
without giving them the option of accepting or declining treaty rights and

obligations comins from the past.
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33. With regard to the procedure to be followed, certain representatives

suggested that the Commission should be invited to consider again the subject of
succession of States in respect of treaties at its next session in 1973, in order to
Tacilitate consideration of the draft articles by an international conference at an
early date. Most of the representatives considered, however, that Govermments
were entitled to a reascnable amount of time to consider the draft articles and to
submit written comments thereon. They endersed the Commission's decision to transmit
~the provisional draft articles, through the Secretary-General, to Govermments

of Member States for their observations, in accordance with articles 16 and 21 of
the Commission's Statute. The Commission, in their view, should not consider the
matter in 1973, but at 2 later stege in the light of the observations submitted by

Governments.

{v) Sources of the draft articles

3. As mentioned zbove, several representatives noted with satisfaction that, for
the preparation of the draft articles, the Commission had drawn on certain relevant
princinles of internaticnal]l law enshrined in the Charter of the Inited Mations and
had dulyitaken into account recent State practice concerning cases of newly
independent States. It was also added that the Comnission had not disregarded
earlier precedents, particularly-thosé rezarding the uniting, dissolution. and
seﬁaration of States, nor the decisions of international courts where they had
been useful as guidance. Certain representatives stressed that a sharp distinection
between the value of the earlier and later precedents should be avoided. The

view was also expressed that the practice of depositaries was purely administrative
in character and could not be regarded as beines binding on States parties or giving
rise to a customsry rule. Finally, some doubts were expressed whether full justice
was done to the many occasions where, without controversy, the States concerned had

continued to apply treaties, varticularly in the bilateral field.

{c) The concept of "succession of States”

35. All representatives who referred to the matter, shared the Commigiseon’s view
that analogies drawn from municipal law concepts of succession should be avoided.

They agreed with the use, for the purnose of the draft articles, ¢f the expressiocn

[enn
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"succession of States" to denote simply the fact of the replacement of one State
by ancther, thus excluding all questions of rights and obligations as a legal

incident cf that change.

(d} Relationship between succession in respect of treaties and the general
law of treaties

36. A number of representatives agreed with the Commission's conclusion that a
close examination of State practice afforded no convineing evidence of any general
doctrine by reference to which the various vroblems of succession in respect of
treaties would find their sppropriate solution and that the task of codifying the
law on the topic appeared, in the light of that vpractice, to be rather cne of
determining within the law of treaties the impact of the occurrence of a '"succession
of States" than vice versa, They endorsed the Commission's approach that the
provisions of the 1969 Vienna Convention on the Law of Treaties should be taken as
an essential framework of the law relating to succession of States in respect of
treaties. However, the view was also expressed by one representative that the
analogy with the Vienna Convention on the Law of Treaties was carried too far and
that the statement ccntained in paragraph 32 of the Commission's report was not

acceptable.

(e} The principle of self-determination and the law relating to sucrcession
in respect of treaties :

37. Some representatives were gratified toc note that, having assessed the _
implications of the principle of self-determination, the Commission had bpted for the
Tclean slate" principle as the underlying basic principle for the formulation of the
provisions of the draft articles relating to newly independent States. A newly
independent State would not be bound as a general rule by treaties concluded by the
former metropolitan Power, The "ciean slate” principle was not however incompatible
with the continuity of treaty rights and obligations which could remain in force
provided that the newly independent State so desired. It nmeant that the succesgsor
State could not be considered as automatically or ipso jure bound by its
predecesgsor's treaties, but the successor State retained the right to succeed to
such treaties as might, after critical review, be deemed to correspond to its
interests. In other words, the newly independent State was entitled to choose which
treaties concluded by its predecessor would be regarded as continuing and which

would he considered as terminated. Consequently, those representatives praised the
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Commission for having departed, in cases relating to newly independent States, from
the legal presumption in favour of the continuity of treaty relations suggested by
the International Law Assccilation.

38. Certain representatives considered that the elean slate” primciple had also

a natural application in cases concerning a change of régime in a State a3 a result
of a social revolution which might cause such State to modify radically its position
with reszrd to its dinternational relations. They could therefore not accept the
restrictive application of +that principle in the draft articles to newly independent
States cnly.

39. It was stated that it might have been more logical to base the "clean slate”
principle on State sovereisnty rather than on a concept which, like the principle of
self-determination, was of an extra-juridical nature. State sovereignty implied
that a Btate could not be bound by a treaty without its consent. TIm that context,
the “clesn slate” principle would autonatically be established because it was an
essential attribute of the autconomy of the new State, with resnect both to internal
ratters and to international relations.

Lo, It was also pointed out that, in the present state of international law, there
were no hard and fast rules as to how to approach the matter. One could therefore
either proceed Trom the principle that a successor State automatically succeeded to
the treaties concluded by the predecessor State, at the same time providing for
certain departures from that vrineiple, or else, uphold the general rule that there
was no automatic succession and provide for exceptions to that rule as the Commission
had done. While not objiecting to the latter sclution, some misgivings were expressed
as to the way in which the Commission had arrived at the proposed conclusions. It
could not be said with certainty that modern vractice led to the conelusion that any
successor State was entitled to consider itself = party te multilateral treaties
concluded by its predecessor without the other States parties having given their
exnress consent or, at least, their elear tacit consent.

41, Other repregentatives stressed that, as the basic rule for newly independent
States, the "clean slete” prineiple should be proverly understood and limited.

The growing interdependenée between States and the benefits deriving from the
continuity of'treaty relations required the princinle to be gqualified. Some

emmhasized the need to prevent a total rupture in the treaty relations of a territory

/e
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which acceded to independence, others the necessity to preserve equality between the
newly indevendent States and the other States parties, and, finally, other
representatives underlined the convenience of ensuring the continuity of certain
tyres of treaties. Tn this comnnexion, it was noted with sstisfaction that the
Comrission in paragraph 37 of its report had stated that the "clean slate” nrinciple,
as it operates in the modern law of succession of States, was very far from normally
bringing sbout a total runture in the treaty relaticns of a territory which emerges
a3 a newly indenendent State,

42, In the light of the foregoing consicerations, most representatives accevted

the “clean slate” principle as understood by the Commission and reflected in the
draft articles. First, the principle apvlied mainly to "rewly independent States”,
while for the uniting or dissclution of States the prevailing principle was, under
specified conditions, the continuity of treaties. Secondly, in the context of the
part of the draft concerning newly indenendent States, severazl provisions were
intended to promote continuity by stipulating means to facilitate the participation
of the newly independent Stete as & 'party” in the predecesscr State's treaties
extended to the territory before independence or to apply such treaties provisionally
pending & final decision on the matter. Thirdly, the draft provided, in different
contexts, for exceptions and safeguards intended to protect the interests of the
successor State and the other States parties by distinguishing, for example, between
multilatersl and bilatersl treaties and between multilateral treaties in general and
multilatersl treaties of & restricted character, and taking into account other
relevant considerations. TPFourthly, part V of the draft excluded the so-called
"dispositive”, "localized” or "real” treaties from the scope of the Telean slate”
nrincinle,

3. While accevnting the first, second and third consicerations mentioned in the
preéeding paragraph, a few representatives expressed reservations with regard to

the fourth point. In their view, the "clean slate” orinciple should apply to =all
kinds of treaties, including the "dispositive™, "lecalized” or "real’ treaties.

4. Other representatives suﬁported intermediate positions between that view and the
provisions embodied in mart V of the draft articles. For the views expressed

on the boundary régimes or other territoriél rérimes estahlished by a treaty =as

exceptions to the "elean slate” principle, see maragraphs 95 to 108 below.

fous
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45, Some representatives wondered whether the Commigsion should not have considered
placing certain types of treaties, other than treaties establishing 2 boundary
régime or other territorial régime, among the excepticns to the "clean slate”
principle. l

46, 1In that respect. it was said by certain representatives that the elean slate”
principle should make an exception, even in respect of newly independent States, in
the case of "law-making treaties” concluded within or under the auspices of the
United Nations, especially with regard to general codification conventions.

Whenever the United Nations succeeded, after a complex and lengthy process, in
adopting such conventions everything possible should be done to strengthen them in
the interests of the newly independent States as well as the internaticnal community
as a whole. United Wations law-making treaties had not been made by a foreign
Power in poseible disregard of the prineiple of self-determination or other
principles of the Charter, but were acts of the international community intended to
establish writien rules of world-wide scope in areas essential to the international
cormunity and embodied, to a large extent, existing customary rules.

k7. Tn the opinion of some of these representatives, to qonsidér newly independent
States automatieally bound by such conventions seemed egually as acceptable as
congidering them bound by customary law and general principles of interrational law.
A legal presumption of continuity for law-meking treaties would be a better method
of ensuring their applicébility than to spproach the matter by distinsuishing
between the convention as such and its contents. The method of applying the content
of the convention as customary law might often be disputed, particularly when the
convention contained also elements of progressive development. What should be done
was to develop criteria for identifying and defining the law-making conventions

and distinguishing them from cther kinds of multilateral treaties. In that respect
reference was made to the drafting of the convention by the United Nations, the
number of ratifications of accessions, and the genersl acceptance of the treaty by
existing States. '

48, While sharing the view that the law-makine tresiies should be sinsled out,
other representatives did not, however, agree that newly independent States should
be considered automatically bound by law-making treaties, Newly independent States
should be able to decide whether to accede to the treaties, in exercise of their

right of self-determination.

ey
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L9. Other representatives considered that the Commission had wisely made no
distinetion hetween law-making treaties and other multilateral treaties. To execept
law-making treaties from the scope of application of the "clean slate" principle would
in fact be ccunter to the whole philosophy of the principle itself. It should not
be forootten that some low-meking treaties had been concluded at times and in
circumstances which had not catered to the interests and needs of the new community
of newly independent States and when the implications of a vastly enlarged world
community for the internstional legai order would not have been foreseen. The newly
independent States were most anxious to participate in the formulation of the norms
of international law, but would not accept that a group of States should legislate
for the whele international community. They wanted to determine freely to which
multilateral treaties of a genersl nature, whether or not they were law-making
treaties, they should accede., It did not mean, of course, that the newly
independent States were not bound by generally sccepted customary law or by general

principles of internaticnal law.

(f} Form of the draft

50, Notwithstanding a few wiews to the contrary, most of the representatives who
referred to this question considered that to cast the results of the study of the
topilc in the form of a group of draft articles which could eventually serve as s
basis for the conclusion of a conventibn was the most appropriate way of codifying
the rules of international law relating to succession of States in respect of
treaties. Tt was also said that the draft articles were already a sound basis for
the conclusion of such a conventicn, which would supplement the 1969 Vienna
Convention on the Law of Treaties. One of these representatives was of the. opinion
that only parts I to IV of the draft were a good basis for a convention.

51. Some representatives underlined the anomaly of giving a conventional form to the
codification of the topic, sinee a succession of States in most cases brings‘into
being a new State which under the "clear slate” prineiple could not be bound by the
convention until it became a party thereto in its own behalf. This apparent anomaly
was explained by other representatives by reference to the interpenetration between

customary and conventional international law and the working of the codification
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process. It was well that the future authorities of a new State should have some
prior knowledge of the dealing with questions arising from the succession of States,
Moreover, since the proposed convention was designed to leave all cpticns oven to
newly independent States, it wag unlikely that they would Te reluctant to

participate in it.

{2} Scope of the draft

52. The scope of the draft articles, as described in paragravks 42 and 43 of the
Commission's report, was generally endorsed. However, gome points made in connexion
with general considerations on the scheme of the draft and the provisions in
articles 1 and 2 alsc involved aspects relating to the scope of the draft (see
paragraphs 64-T1 helow). In additién, one representative criticized the mpresent
scope for having excluded treaties concluded by international organizations.

53. That exclusion, it was sald, would leave outside the scope of the draft certain
cases of succession resulting from the participation of States in certain hybrid
uniong, like custom unions and common markebs. Such unions might obtain an
exclusive right to enter into trade agreements, as the FRurcopean Fconoric Community
under the Treaty of Rome. Trade agreements partners of the individual States_
forming the union, prior to the estaeblisiment of the latter, might not be
gufficiently helved by providing that they would alweys have a right to claim damage
from the States entering in the union. They might have a real interest in obtaining
some legal relationship with the successor organization. In such s context, a sharp
distinction between treaties made by States and treaties made by international

organizations would seem objectionable.

{(h) Bchere of the draft

54, Some representatives supported the conclusion of the Commission that, for the
purpose of codifying the law of succession of States in resmect of tresties, it
would be sufficient to arrange cases of succession of States under three broad
headings: (i) transfers of territory: (ii} newly independent States; (iii) the
uniting, dissolution and separation of States. Other representatives stated that
such an arrangement implied serious cmissions, because it did not take into account
the very important case of a change of rézime in a State as a result of a sociszl

revelution.

/...
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55. The point was made that the distinction between "newly independent States” and
States resulting fromw the separation of part of an existing State, the uniting of
two Or more States or the dissolution of a State was artificial. One category would
have sufficed, that of the 'new State", which would have made it possible to
simplify the draft. The view was also expressed that the Commissicn should have
avolded the use of extra-judicial concepts or terms., TFor instance, it was difficult
to see what compelliing technical reasons led the Commission to distinguish between
what it termed "newly independent States" and States "emerging from the separation of
a State . particularly in view of the fact that it had finally adopted identical
solutions for both cases.

56. Mention was made of the need of studying problems conCerniﬁg protectorates,
mandates and trusteeship territories, but the view was also expressed that the .
highlighting of the differences between colonial administrations in former protected
States or dependent territories was not Justified, since the sovereignty of such
States or territories bhad been limited in every case,

5T. Certain representatives stressed that the Commission should give more detailed
consideration to the different categories of treaties which should be distinguished
in the draft. Recalling the guestion of law-making treaties mentioned above (see
paragraphs 46-40) . it was suggested that it might be appropriate, and would help in
some contexts, to make in respect of multilateral treaties a tripartite distincetion
(general muttilateral tresties: normal multilateral treaties; multilateral treaties
of limited particivation) instead of the present bipartite one {(multilateral
treaties . multilateral treaties of limited participation). Under the category of
"general multilateral treaties” would fall, to use the wording of the Declaration on
Universal Participation in the Vienna Convention on the Taw of Treaties, the
multilateral treaties which dealt with the codification and nrogressive development
of internaticonal law or the object and purpose of which were of interest to the
international community as a whole (see paragraph 80 helow).

58. {ertain other points of a general nature were mentioned as deserving further
consideration by the Commission. For instance, the idea of the continuity of the
State, which at present it was said appeared only in article 28, should be examined

in a more general context. The Commission might also consider the possibility of
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extending to provisions concerning cases of transfer of territory ard of newly
independent States, as articles 10, 12 and 13, the exception concerning cases where
a succession of States radically changed the conditions for the operation of the
treaty, provided for in articles 25, 26, 27 and 28.

59. It was also suggested that the Commission might study the effects of the
succession of States in respect of treaties which had already been the subject of an
authentic interpretation either expressly or as the result of ﬁractical application,
as provided for in article 31, paragraph 3, of the Vienna Convention on the Law of
Treaties. The draft, it was said, touched on that question when it referred, in
article 4 (treaties constituting international organizations and treaties adopted
within an international organization), to "any releﬁant rules' of an international
organization.

60. Some references were made to the need of studying the question whether any
time-1limit ought to be placed on the exercise of a newly independent State's opticn
to notify succession to a multilateral treaty.

61. The quéstion of the status of the treaties concluded between two independent
States that entered inte a union and the status of those treaties upon the
aissolution of that union was also raised.

62. Certain representatives emphasized that in the event the draft 1l=d to the
conclusion of a convention, it would he essential to devise =z satisfactory system for
the settlement of disputes arising out of the interpretation and application of the
convention. Others said that such guestions should be examined in due course.

63. Finally, it was also pointed out that, in revising the draft, the Cormission
should pay attention to problems of drafting with a view to avoiding ambiguous,
imprecise or complicated fofmulations which might hamper the interpretation and

operation of the provisions.
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2. Comments on specific provisions of the draft articles

Part I. General provisions

Articles 1 and 2

6h. Some representatives stressed the fact that the provisions of articles 1 and 2
carefully circumscribed the scope of the draft in a manner consistent with the

1969 Vienna Convenfion on the Law of Treaties. As a result, however, the scope of
the draft was limited and covered only certain categories of treaties and of pafties'
thereto.

65. In this connexion, certain representatives stated that, although succession of
governments and succession of other subjects of internstional law were altogether
excluded from the draft articles, the scope resulting from the provisions contained
in articles 1 and 2, paragraphs 1 (b} and 1 (f) was a rather limitéd cne. These
representatives considered that the scope should be broadened with a view to
including, at least, cases of succession of States in the event of a social
revolution. Formation of a new historic type of State as a result of a socisl
revelution changes radically the character of State as a subject of‘international
law. A State of a new type determines itself whether it confirms or rejects the
cbligations that had arisen before it came into being. Such was the practice in
France, after the Great French Revolution, and in Russia after 1917, Similarly the
analysis of succession of States with respect to treaties should be supplemented by
the analysis of the practice of States which have come into being az a result of
social revolutions.

66. 1t was also suggested that in the light of the qyaiified definition of the term
"treaty" in article 2, paragraph 1 (a), the word "certain” should be inserted in
article 1 before the word "treaties''. The view was also expressed that the
definition of the term "treaty" should make explicit that the tresties covered were
validly concluded international agreements because agreements, including devolution
agreements, imposed by force, were vitiated from the start and had no legal
validity.

67. Certain representatives supported the definition of the term "succession of
States” in article 2, paragraph 1 (b), and stressed that it could be applied not
only to succession of States in respect of treaties but to succession in generai.

Other representatives doubted that the expression "in the responsibility for the

/e
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international relations of territory", and in particular the use of the word
“responsibility”, was a felicitous choice. In this connexion, it was seid that it
was not a question of "international relations of territory’” but of international
relations of sovereignty in respect of a particular territory: that there was a
transfer not only of responsibilities but also of rights and obligations; that due
account should be taken of the fact that every territory had a population enjoying
an inalienable right to self-determination:; and that the word ''responsibility’ had a
very specific meaning in the law of contracts and obligations. It was also observed

that the word "responsabilité’ had a more precise meaning in IFrench legal language
P

than the word "responsibility” in English usage. The view was alsc expressed that
the words "one State by another" in article 2, parasraprh 1 (b}, created the
impression that one "whole” State was to be replaced by another. The addition of
the words "or part" of a territory was likely to be conducive to greater accuracy.
8. With regard to the definition of the expression "date of the succession of
States” in artiele 2, paragrapn 1 {e), it was noted that ascertaining the date of
replacement could be done more conveniently if the concept of replacement wag
defined. The replacement had two component parts. One was demonstrable capacity of
the successor State to hold and administer the territory inherited by it and the
other was the existence of sufficient stability to be able to discharge the
responsibility for international relations.

69. Certain representatives observed that the definition of the term "newly
independent State' in article 2, paragraph 1 (f), rightly included all categories of
formerly dependent territories freed from colonialism, although it did not apply to
all cases of newly-formed States. The definition, it was added, should cover also
theoretically independent territories subject to contrel through new forms of
neo-colonialism.

T0. Underlining that the draft did not entirely exclude sgituations where a
successor State could become party to the treaty in cuestion by means provided for
in the final clauses of its text, certain representatives guesticned the
advisability of excluding "accession” from the means to establish the consent to be
bound by a treaty enumerated in article 2, paragraph 1 (i).

Tl. Some representatives suggested that the definition of the term "international
organization’’ in article 2, paragraph 1 (n), should be amended hy inserting the word
"international™ before the words 'intergovernmental organization”™. That amendment
would remove any doubts which might arise when the expression was used in the

context of States with a federal structure. : )
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Article L

T2. Reference was made with approval to the fact that the draft took intq account
the special aspects of succession in respect of treaties constituting international
organizations and treaties adopted within an international organization and
safeguarded the rules on membership and other relevant rules of the organization
concerned. The opinion was expressed that treaties involving membership of
international organizations should not be hastily succeeded to, because membership

might involve obligations such as budgetary commitments.

Article 6

73. Some representatives stressed the paramount vslue of the provision contained in
article 6, according to which the draft would apply only to the effects of a
succession of States occurring in conformity with international law end, in
navticular. the privciples of international law embodied in the Charter of the
United Nations. These representatives supported the inclusion of such a provision
in the draft. Certain representatives guestioned however the utility of the
inelusion, in the light of the general reservation provided for in article 31 with

regard to military occupation and outbreak of hostilities.

Articles 7 and 8

Th. With regard to devolution agreements (article T), it was said that the
Commission had rightly concluded that those agreements could not form the basis for
the transmissicn of tresty rights and obligations to the sucecessor State, -
Agreements of that kind had been often concluded for the exclusive benefit of the
former coleonial Power. On the other hand, unilateral declarations made by
successor States (article 8) were more in keeping with the status of a newly
independent State. While not contesting the view of the Ccrmissicn that the legal
effect of -a unilateral declaration would be analogous to that of a develution
agreement, certain representatives felt that, if possible, the difference between
the two forms of legal act should be reflected in the wording of the relevant

provisions of the draft.
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Article 9

5. It was observed that in at least cne significant precedent, the 1966 Geneva
Agreement between the United Kingdom and Venezuela, practice indicated that the
consent of the future successor State ecould be given in the act of signature of the
treaty providing for its participation, which would be binding upon such State and
make it a separate party toc the instrument upon the attainment of independence, or,
possibly, by the execution by the successor State of acts which clearly showed its

" intention of continuing to be bound by the treaty.

Part II. Transfer of territory

Artiele 10

T6. It was said that the "moving treaty frontiers" principle embodied in article 10
of the draft cculd be endorsed without difficulty, since its application would

necessarily depend upon striet invocation of article 6.

Part ITI. Newly independent States

Artiecle 11

TT. Several representatives stated that the Commission had been correct in adopting
the "eclean slate" principle as a general rule with regard to the position of newly
independent States in respect of the predecessor State's treaties (article 11).

They stressed that in the case of newly independent States the "clean slate
principle was more equitadble than the principle of the continuity of treaty rights
and obligations and took duly into account the principles of self-determination and
of sovereign equality of States enshrined in the Charter of the United Nations and
State practice. Furthermore, the “clean slate" principle as formulated in the draft
did not prevent the participation of newly independent States in multilateral
treaties by a notification of succession (article 12) nor the continuance in force
of bilateral treaty by éxpress or tacit agreement between a newly independent State
and the other State party (article 19). General observations on the "clean slate”
and continuity principles and the guestion of general law-making treaties have
already been recorded in paragraphs 37 to k9 above.

/onn
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Article 12

78. Certain representatives stressed that article 12 (Participation in multilateral
treaties in force) refleécted the consensual element which was the essence of treaty
relationships. Those representatives supported in general paragraphs 2.and 3 of
article 12 as well as the proviso related thereto contained in the opening words of
paragraph 1. Tt was suggested, however, to add at the end of paragraph 2 the

phrase "or if the successor State is not able to satisfy the condition or conditions
of participation™. The notion of the object and purpose of the treaty should not be
confused with the conditions which might govern the participaticn of a new party.
79. The view wes eXpressed that the article should rake provision for the case
where some parties to the treaty objected to the notification of succession and
others not, in cases other than those dealt with in paragraph 3 of the article.

Such a rule could be basically the one adopted for reservations in artiele 20,
paragraph 4 (b}, of the 19690 Vienna Convention on the Law of Treaties, so that the
treaty would be in force between the newly independent State and some of the States
parties, but not others. In this connexion, it was mentioned that a possible
solution to the problem would be to affirm the existence of three categories of
miltilateral tresties: multilateral treaties of limited participation, normal
nultilateral treaties and general multilateral treaties. With regard to treaties in
the first‘categorys the consent of all the parties to the treaty would be required
in order for the succession to occur. As far as the second category was concerned,
the treaty would remain in force between the new State notifying its succession and
all the other States parties which were not opposed to such notification, With
regard to the last category of treaties, it might he stipulated that no objection to
notifications of successioﬁ of new States to general multilateral treaties would be
admissible, in view of the normative character and universal application of such
treaties.

80. In respect of treaties falling under paragraph 3, the view was expressed that
the possibility should not be ruled out that a special treaty of that kind could
enter into force as between the newly independent State and only some of the Btates

already parties to it.

/.-
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81. Regarding whether the successor State's participation in a multilateral treaty
might be incompatible with the object and purpose of the treaty, it was said that
the determining criterion could be simply explained as dependent on the legal nexus
established by the predecessor State between the territory and the terms of the
treaty. This would appear to pose no problems at all if the particular treaty in

question was internaticnally applicable at the date of the successzion of States.

Article 13

82. It was said that the provisions concerning participation in nmultilateral

treaties not yet in force at the date of the succession of States were an acceptable

innovation.

Article 1k

83f Certain repregsentatives considered that the provisions concerning the
ratification, acceptance or approval bty a newly independent State of a multilateral
treaty signed by the predecessor State {article 14) were an innovation. Some
questicrned the necessity of the article and suggested its deletion. Others

considered the article acceptable.

Artiecles 15 and 16

8L. Certain representatives referred also to the provisions set forth in

article 15 (reservations). GSome of them pointed cut that it would be logical Tor
the "clean slate” principle also to apply to reservations. It would bhe preferable
for the newly independent State to he obliged to renew a4 reservation mede by its
predecessor if it so wished. Such an approach would enable the newly independent
State to exercise the same options it was allowed in other circumstances and would
also have ihe advantage of strengthening multilateral treaties by weighing the
balance in favour of a less regtrictive application 5f its provisions. HMoreover,
it would be also in accordance with paragraph 2 of article 1% which allowed a newly
independent State to make a new reservation to suit its own particular position at
the time when it made its notification of succession. A similar view was also
expressed with respect to article 16 (consent to be bound by part of a treaty and
choice between differing provisions). The advisability of not automatically -
maintaining reservations in the particular case of law-making conventions was also

supported by certain representatives but denied by others. /..
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85. The view was also restated that when a newly independent State gave notice to
the depository of 1ts “succession" to a treaty and at the same time notified him of
reservations of its own without alluding to those formulated by its predecessor, the
newly independent State was a party to the treaty in question by succession,
although the terms of the participation had been modified by the formulation of its
new reservations and the impliecitly abandoning of the predecessér State's
reservations. To some extent, it was addéd, such a situation =eemed analogous to
the application of successive treaties relating to the same subject-matter where
the provisions of the earlier treaty applied only to the extent that they were
compatible with those of the latter treaty.

86. Reference was made with approval to the method of drafting by reference

followed by the Commission in paragraph 3 (a) of article 15.

Articles 19 to 21

87. Some representatives stated that the rules in article 19, under which the
consent of btoth the newly independent State and the other State party was required
for a "bilateral treaty™ to be considered as being in force, were pertinent and in
accordance with international customary law and State practice. Certain
representatives said that the expression of aéreement by conduct, as provided for in
paragraph 1 (b) of article 19, might give rise to difficulties and considered
preferable to envisage an obligation of notification for the successor State. It
wag also congidered advisable to be more precise about the date of the succession of
States referred to in paragravh 2 of article 19.

88. It was explained that articles 20 and 21 gave effect to the basic rules of
article 19, but the need of such articles was also questioned on the assumption that

they were merely statements of fact.

Articles 22 to 24

89. Certain representatives noted with satisfaction the inclusion in the draft of
provisions on provisional application (articles 22 to 24). With regard to

article 23 {bilateral treaties), it was noted that a unilateral declaration by the
successor State and the acceptance by the other State party had been used in State
practice as a provisional methed for maintaining treaty relationships. Very often
such method had been preferred to negotiating the express revival of a "lapsed

treaty”" or a new treaty to replace it. [oo.
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Article 25

90. Reference was made with approvel to article 25 (newly independent States
formed from two or more territories)} according to which, with certain exceptions,
any treaty which was continued in force under articles 12 to 21 would be considered
as applying in respect of the entire territory of a newly independent State formed
from two or more territories. However, it was also pointed out that the provision
in article 25, paragraph (a}, was too general in scope and lent itself to different
interpretations. (The same point was made in connexion with article 27, |

paragraph 2 (b)).

Part IV. Uniting, dissolution and separation cf States

Articles 26 to 28

91. Certain representatives noted with approval that in formulating the rules
concerning the uniting, dissolution and separation of States the Commission had
favoured, generally speaking, the principle of continuity. The need to reflect
further on the complex questions raised by the provisions embodied in articles 26
to 28 was also mentioned.

92. With regard to article 26 (uniting of States), the view was expressed that the
strict application of the principle of consent, embodied in paragraph 2 of the
article, might be somewhat relaxed so as to make the treaty applicable to the
successof State as a whole.

93. Concerning article 27 (dissolution of a State), it was said that the principle
of continuity seemed perfectly legitimate in the case of the dissolution of "a
union of States"”, the members of which frequently had some degree of international
personality, but that the "clean slate' principle should be applied in cases
concerning the dissolution of a union State in accordance with State practice.

ok, The need for distinguishing bketween the dissolution of a State (article 27)
and the separation of part of a State (article 28) and for providing that, in the
first case, treaty relations should continue whereas, in the second, the felean
slate” prineciple would be applicable to the separated part was questioned by certain
representatives. In their view it would be advisable, if only for reasons of
consistency, that the same rules should be applied to both situations, unless it was
made clear that the dissolution related to a union of former independent States.

A
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Part V. Boundary régimes or cther territorial récimes established by a treaty

Articles 29 and 30

95. ©Some representatives stated that the approach followed by the Commission with
regard to the subject-matter of articles 29 and 30 was unobjectionable or
unavoidable, that the present formulation of these articles was in principle
acceptable, and that the articles should be retained in the draft, because they
reflected positive international law and State practice and were designed to
protect the interests of the successor States, particularly of the newly independent
Btates, and those of the international community as a whole. In their view, it was
highly desirable not to affect treaties establishing boundary régimes or other
territorial régimes simply because a case of State succession oceurred. The “clean
slate” principle should not apply in an area where stability was so important as to
override other considerations. The guiding motivation shouvld be that of preserving
peace and security. Articles 29 and 30 were a useful supnlement of article 60
(fundamental change in circumstances) of the 1969 Vienna Convention of the Law of
Treaties.

96. In this connexion, it was stated that a successor State did not come into
existence in a vacuunm. There were reglities which did not depend upon its will.
The terrain of the territory of such a State and the area of the territory in which
it replaced the predecessor State, for example, were such realities. Inherent to
the concept of replacement was that of the continuity of the same territory. When
a new State came into existence in a given territory, the tefritqry remained the
same, only the State changed. A1l that was tied up to the territory was
unalterable by reason of succession only.

97. Certain representatives considered that, in spite of the Commission's efferts,
articles 29 and 30, as at present drafted, belied existing facts and cut across
fundamental principles of modern international law, such as the principlés of
self-determination of sovereign equality of States, and of permanent sovereignty of

States over their natural resources.
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98, Some of them stressed the need to apply consistently and in all cases the
principle of self-determination. Such principle had the character of jus cogens
and no departures from it were admissible in respect of any category of treaties,
including the so-called "localized" treaties. Those representatives failed to
understand how the emergence of a newly independent State resulting from the
liberation of a people from colonial domination could be regarded as a fundamental
change of circumstances within the meazning of article 62 of the Vienna Convention
cn the Law of Treaties. A

99, Certain representatives considered that the basic criterion in the matter
should be to take into account the peculiar position of newly independent States
concerned, former dependent territories, and the need to preserve peace and
stability.

100. The view was expressed by certaln representatives that the fact that States
members of the Organization of African Unity (0AU) had pledged themselves to
respect the borders existing on their achievement of national independence did not
necessarily mean that the measure, which they had adopted in the interests of
stability in Africa, should be consecrated as a rule of international law.

101. Tt was also said by certain representatives that a distinction should be made -
between "boundary treaties”, mainly bilateral, and “other kinds of territorial
treaties" affecting a large number of States (treaties concerning waterways,
fisheries, etc.). Territorial treaties concluded in the interests of the
‘international community should be respected, but boundary treaties required the
agreement , at least tacit, of the neighbouring countries and could only be
recognized if the treaty in question was: (a) a lawful treaty: (b) the
continuation of the treaty was not a source of tension and instability: and (c) the
rights of the people of the territory were not disregarded. A toundary was not a
ﬁere geometrical line but an area inhabited by people whose sentiments and right to
self-determination should be respected. Tn the case of accession of a State to
independence, the change of circumstances was not so fundamental that the exception
for which provision was made in article 62, paragraph 2 (a}, of the Vienna
Convention on the Law of Treaties, shoculd not be applicable. Tt was also recalled

that paragraph 2 (a) of article 62 of the Vienna Conventicn on the Law of Treaties
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was adopted on the understanding that it inm no way hampered the independent
operation of the principles of self-determination and other wvalid principles. In
the view of these representatives, the Commission should not try to codify rules
concerning houndaries, because it might lead to perpetuate treaties which otherwise
could be validly terminated.

102. In this field, it was added, it would be easier to find an appropriate

sclution for each particular boundary problem through political accommodation of the
rarties concerned or through arbitration. The role played by arbitration and
conciliation in boundary conflicts in Latin America, notwithstanding the

uti possidetis principle, and, in & more limited way, in Africa should not be

underestimated.

103. Gther representatives rejected the ecriticizm advanced in relaticn to the
boundary régime provisions of article 29 of the draft and considered that such
provisions were well conceived. In this comnexion it was said, inter alia, that
(a) it was not a question of the status of the principle of self-determination but
of its scope; (b) the principle of self-determination could not be extended te the
point of removing the very foundation of the existence of the new State from the
moment of its creation; (c) boundary treaties, which were intended to define the
limits of sovereignty, must be capable of endurine, regardless of any transfer of
sovereignty, because the latter could be transferred only on the basis of the
boundaries which defined it; (&) succession of States was not a fundamental change
of circumstances, which could only arise between two States having treaty
relationship, but a problem of determining whether the treaty relationship was
5till in existence; (e) it was artificial to seek to divorce the question of
succession of States from the essential framework of the Vienna Convention on the
Law of Treaties, in particular paragravh 2 (a) of article 62 of that Convention.
104, Certain representatives stated that the expression "as such" at the beginning
of article 29 was a clear indication thabt, whether it referred to succession in
respect of a treaty or to the régime established by the treaty, 211 territorial
claims which had arisen prior to the succession of States were meaintained and their
vaildity was unaffected by the mere cccurrence of the succession. Therefore,
article 29 would not consecrate any =xisting boundary if it was open to challenge.

The provisions of the article would leave untouched any grounds of claiming the

/ons
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revision or setting aside of a boundary settlemert, whether self-determination, the
lawfulness or validity of the treaty establishing the settlement or its
termination. JIt was recalled that similar considerations prevailed in connexion
with the adoption of article 62, paragraph 2 (a), of the Vienna Convention on the
Law of Treaties. BSuch paragraph of the Convention precluded only the invocation of
the codified rules on fundamental change of circumstances as a ground for
terminating a boundary treaty or withdrawing therefrom, but did not prevent that a
boundary treaty could be challenged, and the houndary changed, by invoking other
rights or grounds. L

105. Certain representatives expressed reservation with regard to article 30 (other
territorial régimes). They considered that article 30 went much further than
article 62, paragraph 2 (a), of the Vienna Convention on the Law of Treaties by
stipulating that a succession of States did not as such affeect obligations relating
to the use of a particular territory. The scopé of the provisions in article 30
ghould be made clear, because, at present, it seemed to apply indiscriminately to
all the many kinds of treaties establishing a territorial régime and could include
general treaties made by colonial Powers, such as the Berlin Act of 1885 which
established a régime of free navigation on both the rivers Congo and Niger,
treaties made by a colonial Power as administering auwthority granting rights and
obligations in perpetuity, for instance a lease, over the territory of a colony or
trust territory, or treaties relating to the establishment of military bases. The
problems deriving from the discontinuity of colonial treaties establishing a
territorial régime should be solved on the basis of the principle of good
neighbourliness. Facilities granted to neighbouring or other States, for instance
in respect of transit, could be maintained to the extent that it deemed toc be
consonant with the sovereignty of the successor State and its right to dispose of
its natural resources. New arrangements could he concluded.for the protection of
righte and interests created by usage. It was also said that the drafting of
article 30 could be simplified with a view to aveciding useless repetitions.

106. Certain representatives, who supported articles 29 and 30, doubted whether the
Commission had solved the doctrinal issue involved. Should the rules in these
articles be formulated in terms of the boundary or territorial régime resulting
from the dispositive effects of a treaty or should they relate to succession in
respect of the treaty itself? Articles 29 and 30 would seem to have been drafted

from the standpoint that the guestion was not the continuance in force of a treaty
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but that of the obligations and rights which devolved upon & successor State, but it
could rightly be asked how, in legal theory. the rights and obligations of parties
emanating from a certain treaty could be separated from the international
instrument which had created those rights and obligations.

107. The view was expressed that if the provisions were drafted in terms of the
"régime", more than in terms of the "treaty", it would be perhaps more appropriate
to include them in the future draft on the part of the topic relatihg to succession
of States in respeet of matters other than treaties.

108. Without challenging the fundamental considerations on which the Commission had
based itself, certain representatives felt that the Commission should give to the
problems involved in the subject-matter of articles 29 and 30 a more detalled study
and elabcrate on its conclusions, which were now drafted in a purely negative form.
Articles 29 and 30 should be considered within the context of the draft as a whole
and, in particular, article &, which restricted its field of application to cases
of succession of States occurring in conformity with international law and, in
particular, the principles of international law embodied in the Charter of the

United Nations.

Part VI. Miscellaneous provisions

Article 31

109, Some representatives stated that cases of military occupation, State
responsibility and outbreak of hostilities, referred to in artiecle 31, should not
affect the provisions of the draft articles on succession of States in respect of
treaties.

110. The need for including in the present draft an article restating article T3 of
the Vienna Convention on the Law of Treaties was, however, questioned by certain
representatives. In particular, it was said that the reference to cases of
military occupation should be deleted from article 31. Under the principles of
modern international law prohibiting the use of force in relaticns between States,
situations arising from the use of force, such as military occupation, were illegal
and could not lead to the annexation of territoriés or to the recognition as legal

of territorial acquisition resulting from the threat or use of forece, as stated in

[ovn
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the Declaraticn on Principles of International Law concerning Friendly Relations
and Co-operation among States in Accordance with the Charter of the United Natioms.
Moreover, cases of military occupation were not mentioned in article T3 of the

Vienna Convention on the Law of Treaties.
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C. Questiogn of the vprotection and inviclebility of divlomatic agents and
other persons entitled to special protection under international law

111. In the course of the debate, many comments were made on the "Draft articles
on the prevention and punishment of crimes against diplomatic agents and other
internationally protected persons” drawn up by the International Law Commission in
the context of the topic entitled "Protection and inviolability of diplomatic
agents and other persons entitled to special protection under intermational law'.
In those comments - made both by representatives who favoured the draft articles
and by others who expressed reservations on them - reference was made to certain
aspects of the draft as a whole, to specific provisions in it and to questions
concerning the possible elaboration of a convention on the basis of the draft
articles. Most of the representatives who made observations stressed that their
comments were general and preliminary in nature and without prejudice to the more
detailed and definitive commentaries which their Governments would be presenting in
due course. BSome representatives expressly indicated that they were refraining
from making comments until their Governments had had an opportunity to examine the
| draft articles more thoroughly.
112. Scme representatives alsc reserved the right to make further comments on the
draft articles in the course of the examination by the Sixth Committee of the agenda
item entitled "Measures to prevent international terrorism which endangers or takes
innocent human lives or jeopardizes fundamental freedoms and study of the underlying
causes of those forms of terrorism and acts of violence which lie in miéery,
frustration, grievance and despair and which cause some people to sacrifice human

lives, Including their own, in an attempt to effect radical changes'.

1. Observations on the draft articles as a whole

(a) Importance of the topic and necessity and urgency of taking effective
measures in respect of it

113. Stresaeing the importance of the topic and the necessity and urgency of taking
effective measures in respect of it, many representatives offered special
congratulations to the International Lew Commission on the promptness, skill and

competence with which it had responded to the request made by the General Assembly
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in its resolution 2780 (XXVI) of 3 December 1971, in spite of the difficulty of the
task and its heavy programme of work. The method followed by the Commission, namely
the establishment of a represerntative Working Group instead of the appointment of a
Special Rapporteur, was fully justified in the present context in fiew of the need
for speeding up the preparation of the draft articles and completing the first
reading in the shortest possible time.

114, Certain representatives'nevertheless expressed regret that the draft articles
had been prepared with such speed by the Commission, that a Working Group had been
convened rather than a S8pecial Rapporteur appointed, and that the study of other
topies such as State responsibility was deferred even though such topies had long
been on the Commission's programme of work.

115, The view was also expressed by certain representatives that the problems faced
by the Commission in handling the topic lay rather with the terms of the mandate
given to it by the General Assembly. In the future it would be well to avoid
entrusting the Commission with the study of guestions involving highly political
issues.

116, Most representatives vointed out that attacks on diplomatic agents -and other
internationally protected persons affected not only the personal safety and freedom
of innocent persons but also the exercise by them of their official funetions, thus
hampering the normal course and safety of international relations, the
communications between one government and another and between governments and
international organizations, friendly relations and co-operation bhetween States,
and in general promotion of the purposes and principles of the United Nations
Charter. In the face of the increase in number, frequency and seriousness of such
attacks in the last few years, and the new forme taken by such attacks, the prompt
adoption of effective intermational measures was called for with a view to putting
an end to a situation which was deteriorating steadily. Although the national laws
of many countries already imposed severe penalties for such crimes and the existing
international law and international conventions - especially the Vienna Conventions
on Diplomatic and Consular Relations - recognized and set forth the basic obligations
of States in regard to‘the protection and inviolability of diplomatic agents and
other internationally protected persons, the events referred to proved the need for

still closer co-operation among States in the matter.
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117. Certain representatives maintained that attacks on diplomatic agents and other
internationally protected persons were basically an aspect of a wider and more
complex problem, namely, terrorism. Some of them nevertheless were of the opinion
that that was no reason why the draft prepared by the Commiséion should not be
considered independently of the topic of terrorism. Other representatives
emphasized that the adoption of effective and equitable measures in keeping with the
spirit and letter of the United Nations Charter and the Universal Declafation of
Human Rights involved, as in the case of terrorism, an examination of the causes of
attacks against diplomatic agents and other internationally protected persons, OCnly
the identification and eradication of those causes, among which were mentioned
imperialism, colonialism, neo~colonialism, racism, apartheid and régimes of terror,
would make it possible for States, acting in co-operation with one another in
conformity with the principle of sovereign equality, to eliminate their effects;
and any measures adopted must be such as did not in any way restrict the exercise of
the right of self-determination or individual freedom.

118. Some representatives also argued that, even though threats to the safety of
diplomatic agents and other internationally protected persons inevitably impaired
the relations between the countries concerned, it must not be concluded that all
acts against such persons were of the same kind, were derived from the same motives
or were equally to be condemned. To deal adequately with the problem, some argued,
a clear distinction must be made between acts of terrorism committed by ordinary
criminals and those which were the consequence of the struggle for national
liberation and revolution by the people azainst oppressors. The political aspects
of the question could not be deliberately ignored and international efforts to
eliminate acts of terrorism should not be converted, for exsmple, into efforts to
suppress national liberation movements and other legitimate movements whose aim was
to promote the principles of the United Nations Charter.

119. Other representatives-explained that their position in the matter was motivated
by a concern to strengthen the international juridical order as an indispensgable
element for the maintenance of world peace, and to combat the growing tendency
towards anarchy. In that context, the view was expressed that the crimes envisaged
in the draft prepared by the International Law Commission ought ultimately tao be

Judged by an international court, together with crimes against the peace and
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security of mankind; and it was pointed out that consideration of the gquestion of
an international criminal jurisdiction remained in abeyance for want of an agreement
on the definition of aggression.

120, A considerable number of representatives argued that the main principle
involved was that of the inviclability of diplomatic agents and the consequent
obligation on States to protect such agents and other persons entitled to special
protection under internaticnal law, and that existing international diplomatic law
presented a humber of gaps in that field which needed to be filled. ZExamples cited
included the fact that neither the "appropriate steps" for protection which the
receiving or host State was required to adopt nor the nature and extent of the
respensibility of the State for failure to comply with that requirement had ever
been clearly defined or ecrystallized, Other representatives held the view that what
was needed at the present time was not to emphasize further the obligations of
States in regard to the protection of the persons in guestion but rather, as emerged
from the Commissiocn's draft articles, to take measures calculated to deter he
commission of crimes against the agents of States. International cou-opezration in
that field should therefore be directed mainly towards preventing attacks on
diplomatic agents and other internationally protected persons, prosecuting those
who committed such crimes and ensuring that they did not escape punishment by taking
refuge in other countries, and, in general, creating conditions in which the
perpetrators of such acts would have nothing to gain thereby.

121. Apart from such differences of emphasis in regard to existing diplomatic law
or the prevention and punishment of erimes against diplomatic agents and other
internationally protected persons, the representatives who made the observations
referred to in the previous paragraph concluded that the best way of achieving the
end sought would be to draw up an international convention likely to be very widely
acceptable, on the basis of the draft articles prepared by the International Law
Commission. Such a convention would not merely have a deterrent effect but would
serve to strengthen and supplement the rules of public international law in force.
122. Other representatives challenged the view that the problem of attacks against
diplomats and other persons entitled to special protection could be solved by
drawing up yet another international legal instrument. Diplomatic law was one of

the branches of law which had been most strongly developed in the last few years.
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Important international instruments such as the Vienna Conventions on Diplomatic
and Consular Relations and the Convention on Special Missions had already been
adopted on the subject, and others such as the draft articles on the representation
of States in their relations with international organizations were in an advanced
stage of preparzation. BSuch instruments and drafts had already ccdified the
obligation of the receiving or host State to adopt special measures to protect
diplomatic agents and other persons entitled to special protection. If the goal
was to develop international criminal law, it could not be done in a piecemeal and
circumstantial manner, Moreover, national legislations already laid down the
principle that attacks against diplomatic agents and other persons entitled to
special protection constituted erimes punishable by severe penalties. The
represéntatives in question concluded that what was called for was not the
preparation of a new international instrument but the proper and strict application
of the current rules of international lew. In that connexion, it was intimated
that those States which had not yet ratified the principal multilateral conventions
on the subject should do so.

123. Finally, a few of the representatives mentioned above expressed serious
reservations concerning the elaboration of an international convention based on the
draft articles prepared by the Commission. The reservations were motivated by
various-reasons, in particular, the lack of importance or urgency of the question

and the philosoply underlying the measures proposed.

(b) Sources of the draft articles

12k, Some representatives observed that, when preparing the draft articles on the
prevention and punishment of crimes against diplomatie agents and other
internationally protected persons, the Commission had had at its disposal a number
of relevant multilateral conventions, such as the Vienna Conventions on Diplomatic
and Consular Relations, the Convention on Special Missions, the Hague Convention_
for the Suppression of Unlawful Seizure of Aircraft, the Montreal Convention for
the Suppression of Unlawful Acts against the Safety of Civil Aviation, and the
Orpganization of American States (0AS) Convention to Prevent and Punish the Acts of
Terrorism taking the Form of Crimes against Persons and related Extortion that are

of International Significance. Scme representatives said that their respective
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countries were already parties to one or more of those conventions and endorsed the
principles on which they were based. In addition, it was noted thét the Commission
ha& aiso had other backsround material, such as the draft convention in the working
paper submitted the previous year by Uruguay, the "Rome draft' transmitted by
Demmark, the written observations submitted by various Govermments in pursuance of
General Assembly resolution 2780 (XXVI) and the oral comments made on the question
in the Sixth Committee during the twenty-sixth session bf the General Assembly.
125. Other representatives were of the view that the international instruments
cited in the Commission's report might serve only as a point of reference for the
draft articles and could not be considered as grounds for supposing the existence
of unreserved general agreement regarding the draft articles and their underlying
principles., It should be remerbered that the Hagus and Montreal Conventions
contained new legal principles because they had been conceived to rezgulate new legal
subject-matter, which was not the case in the subject under consideration. With
resard to the OAS Convention, the OAS member States had expressed differing views
and many of them had not sighed the Convention. If the aim was to formulate a
generally acceptable international convention, it would be necessary to assemble

more precedents and views,

(¢} Scope, purpose and structure of the draft articles and general
principles involved

126. A number of representativeé pointed out that the Commission's draft articles
were based on existing legal rules, sanctioned by customary international law and
several general multilateral treaties, concerning the inviclability of diplomatic
agents and the responsibility of States to accord a high degree of protection to
those agents and to other persons entitled to special wrotection, and were designed
to protect the system of communications among States. It was in the light of those
two aspects that the structure and limitations of the draft should be regarded.

The articles, which were essentially based on the principle of international
‘co-operation, correctly concentrated on providing for the prevention and punishment
of erimes against persons in respect of whom there existéd an international
cbligation to provide protection, while taking care not to establish a régime which
could be used as an instrument of repression on the pretext of protecting such

persons. According to those representatives, the régime established in the draft,
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evenr if it did not solve all the lezal ‘and political problems involved, fully
reflected in general terms the objectives sought.

127. While they d4id not underestimate the legal value of the draft articles and
generally endorsed their aims, structure and content, some representatives considered
that certain problems of substance raised by the draft required further study with

a view to its improvement. In that connexion, reference was made to & series of

questions concerning the scope of the draft ratione personae and ratione materiae,

extradition, the concept of "politiecal crimes™, the compatibility of the draft with
the right of asylum, and the question of the estabiishment of jurisdication and the
territoriality of criminal law. It was also said that the draft should include an
article on the general obligation of neutrality in any political conflict on the
part of persons who are entitled to special protection under international law on
the territory of the State where they exercise their functions. .
128, Some representatives considered that the draft articles were too repressive

and did not take into account the diverse causes or motivations behind the crimes
which were to be prevented or punished. In addition, the draft articles disregarded
generally accepted principles of criminal law and international law, such as the
rules governing extradition, the distinction between "political crimes" and other
crimes, the right of asylum and the principle of the territorizlity of criminal law.
For those reasons, the representatives concerned expressed serious reservations
about the draft or actually rejected its basic ideas and general tenor.

129, Some representatives felt that the legal régimes of protection proposed in the
draft articles enabled diplomatic agents and other internationally protected persons
to carry out their functions normally and ensured that receiving or host States were
not forced to choose in each particular case between their obligations to their own
nationals and their obligations to the sending State and the international community.
It was also stated that one of the principal merits of the draft was that it
proposed a régime which did not specify in greater detail the content of the
obligation of the receiving or host State to take appropriate steps to protect
diplomatic agents and other internationally protected persons. That might have been
ineprropriate in some of the varied circumstances which might ¢all into play the

basic obligation to provide protection.
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130. It was also stated that the draft was structured along a logical sequence of
stages between the two imperatives of deterrence and prevention, For example,
article 3 concerned preventive measures and articles 5, 6, 7 and 10 action to be
taken in case of offence, while acknowledging that the goal of such action should
alsc be deterrence. Other provisicns in the draft made it possible to determine
the competent jurisdiction and gave States parties the option, in accordance with

the principle aut dedere aut judicare, either to extradite the alleged offender or

to submit the case to their competent authorities for prosecution. That eliminated
the possibility that persons with respect to whom there were reasons for considering
that they had committed a sericus crime against internationally protected persons
might escape punishment by seeking refage in another country.

131. Some representatives emphasized the need to study the draft carefully from
the point of view of the rules governing extradition. TFor example, it was asked
whether in a case involving extradition the victim nmust be recognized as having the
status of a protected person in both States concerned or whether it should suffice
that he had protected status in the State where the offence had been committed.
Other revresentatives considered that the draft articles disregarded commeonly
accepted principles regarding extradition, including the requirement for explicit
definition of extraditable offences. 7

132. Certain representatives considered it unscceptable to equate an ordinary
criminal with the perpetrator of a political offence and criticized the draft for
disregarding the principle of non-extradition of the latter and the right of
political agsylum. In that connexion, it was stated that, although authors were not
agreed on the definition of a political crime, the most widely held view sdopted,
for the purpose of defining such a crime, the subjective criterion of the motive of
the act, while bearing in mind the politieal atmosphere in the State in whose
territory the crime was committed and taeking the offender's personality into
consideration in order to avoid granting political asylum to ordinary criminals.
Moreover, each State reserved its competence with regard to the definition of a
erime, as provided in the Bustamente Code. In addition, in its resolution

2312 (XXII)ﬁ the CGeneral Assenmbly had affirmed that territorial asylum was granted
by a Statefin the exercise of its sovereignty and the Universal Declaration of
Human Rights recognized, in article 14, that everyone had the right to seek asylum
in any country.
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133. Other representatives emphasized that one of the major defects of the draft

was that it contained no clause safeguarding the right of asylum and that, in their
existing formulation, the provisions concerning extradition could directly confliect
with the possibility of invoking or exercising the right of asylum. Tt was recalled
that the O0AS Convention to Prevent and Punigh Acts of Terrorism contained a specifie
provision safepgunarding the right of asylum, that the 1937 Lezgue of Nations
Convention for the Prevention and Punishment of Terrorism also provided for the
right of asylum and that the General Assenbly had in resolution 1L00 (XIV)
specifically reguested the International Law Commission to urndertake the codification
of the principles and rules relating to the right of asylum. In that connexion,

it was said that serious crimes against diplomatic agents and other persons

entitled to speeial protection should be severely punished under municipal
lepislation, but that it was unacceptable that the faect of conferring the status of
international crime on any type of "violent attack" committed against the person or
Yiberty of such rersons should, in all cases and regardless of the circumstances,
prevent States - particularly those of Latin America, where diplomatic and
territorial asylum was a traditiomal institution - from granting asylum in
excentional cases to the perpetrator of such a crime who had soﬁght refuge in their
territory. In addition, as stated in the Declaration on Territorial Asylum adopted
by the General Assembly in its resolution 2312 (¥XII), it rested with the State
granting asylum to evaluate the grounds for determining whether the crime was
political in nature ard grant asylum.

134k, Other representatives considered that the crimes mentioned in the draft
articles could not be regarded as political crimes aﬁd be covered by the right of
asylum. In that connexion, it was noted that article 14 of the Universal
Declaration of Human Rights, which was the basis for the Declaration on Territorial
Asylum in General Assembly resolution 2312 (X¥IT), provided that the right to seek
and enjoy asylum might not be invoked in the case of prosecutions genuinely arising
from non-political crimes or from acts contrary to the purposes and prindiples of
the United Nations. Those who 4id violence to diplomatic agents and other specially
protected persons, threatening the relastions of friendship and co-operation ameong
States, were engaging in acts contrary to the purposes stated in the Charter., In
any case, the draft articles left untouched the ceﬁtral element in the law concerning

asylum, namely the principle of non-refoulement.
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135. Other representatives pointed out that it was impossible to define "political
crimes” and that their inclusion in the draft articles would raise the question of
the responsibility of States to afford adequate protection to diplomatic agents and
other persons entitled to special protection, The balanced system of extradition

or punishment embodied in the principle aut dedere aut judicare, adopted in the

draft articles, was the best arrangement that could be envisaged. According to

that principle, the Btate party in whose territory the alleged offender was present
did not need to return him to the State recuesting extradition if, for example,
there was reason to fear that he might be subjected to unfair treatment there but
could always choose to submit the case to its own authorities. Because of the
importance which certain States attached to the right of asylum, some representatives
also favoured that solution, while stating that the best arrangement would be for
States parties to recognize in specific terms that crimes against persons enjoying
épecial protection under internaticnal law could not be classed as political crimes
and for them to refrain from granting asylum to the perpetrators of such crimes.
136. It was also stated that, although the crimes mentioned in the draft could not
be considered as political erimes, it would be preferable expressly to safeguard

the right of asylum, as was done in the QAS Convéntion, in order to ensure that
political crimes did not fall within the scope of the articles.

137. Certain representatives criticized the provisions of the draft concerning the
establishment of jurisdiction, on the szround that they disregarded the basie
"principle of the territorial character of criminal law, which was based on the
principle of sovereignty and on the reciprocal recognition of the sovereign equality
of States. The territorial character of criminal law did not, however, prevent
States from giving each otﬁer mutual assistance by means of extradition on the

basis of bilateral agreements. The interests of all States would be zdequately
protected@ by the proper exercise by each of its territorial competence, and it
would be sufficient to supplement the latter by bilateral extradition agreements.
The prosecution of a crime was a watter within the exclusive jurisdiction of the
territorial State, which was free to request the extradition of the allesed offender
‘when he was not present in its territory.

138. Other representatives acknowledgzed that the provisions of the draft articles

constituted a further departure from the normal practice of States with regard to
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the territorial scope of their criminal law and to the extradition of fugitive
offenders, but considered that the approach to the question in the draft articles
was in principle fully Justified. Although in the case under consideration there
was no intention of creating s new international crime, as in the case of the
Hague Convention for the Suppression of Unlawful Seizure of Aireraft, there was an
essential gimilarity in both instances deriving from the existence of the same
"international element” in both types of case. Those representatives questioned,
however, whether it was necessary.to ereate a system of universal jurisdiction and
preferred a more limited system of extra-territorisal jurisdiétion along the lines \
of the Hague and Montreal Conventions. The States directly affected by the offence
would have priméry Jurisdiction and other States would have to exercise
jurisdiction only if the offender was present in their territory and they deciined
to extradite, as opposed to the system in the draft articles whereby all States
would have an equal claim to jurisdiction.

139. Lastly, other representatives considered that the draft articles correctly
allowed all States to assert their jurisdiction with respect to attacks against
diplomats. That made it possible to classify such attacks as international crimes
and, for the purposes of extradition, to meet the reouirement that both parties
should consider the attascks as crimes. It was also stated that the estsblishment
of universal Jurisdiction in that regard would constitute real progress, although
1t might theoretically be argued that, in the interest of respect for the rule of
law, 1t would have been still better to have provided for the mandatory punishment

of the offender by sny State into whose jurisdicticn he might come.

2. Comrments on specific provisions of the draft articles

Title

140. With regard to the title of the draft, it was observed that it would be more
exact to use the expression "persons entitled to special protection under
international law" rather than "internationally protected persons', since it was
for States to ensure the protection of diplomats stationed in their territory, for
the international community was by no means able to ensure such protection. For
similar reasons, the view was also advanced that the expression “internationally
protected person’ should be replaced in the body of the draft articles by the

expression "person entitled to special protection under international law'.

/...



A/88g2
English
Page 52

Article 1

1k1. Some representatives emphasized that in the article which determined ratione
personae, the scope of the draft, it was necessary not to lose sight of the draft's
basic object, whick was to protect the system of communications among States, and
that account should therefore be tazken of current realities and the needs of the
modern world irn that field as well as the need for States to co-operate as broadly
as possible in conformity with the relevant obligations 1zid down by the Charter.
In their opinion, paragraph 1 of article 1 adequately met those criteria. Those
representatives considered it appropriate for the expression "internationally
protected verson” to cover not merely diplomatic agents in the normal sense of the
term but also all categories of persons entitled to special protection under
international law, in view of the essential role they played in modern international

relations.

142. Other representatives voiced the opinion that the ratione perscnae coverage of

the draft needed to be made more precise by a clearer definition of the ecategories
of persons protected and of the very concept of "special protection’. Doubt was
expressed that an Imprecise general formulation such as that used in the draft,
together with the ambigulty of certain terms in the title and in the articles
themselves, was the best means of achieving what, to judge from the cbmmentary,
appeared to be the intertion of its authors, namely the broadest possible coverage.
143. In that connéxion5 it was stated that, in view of the existing wording of
article 1, paragraph 1, the gquesticn arose whether ‘internationally protected
person”’ included categories of persons who did not enjoy inviolability in the
generally accepted meaning of the term but merely, under certain international
instruments, immunity from legal process or from arrest or‘détention in respect of
words spoken and acts performed by them in their official capacity. Inviolability
implied that the receiving State or host State had the duty to take all appropriate
steps to prevent any attack upon the person, freedom or dignity of those entitled
to it, while immunity meant protection against interference by the authorities of
the receiving State or host State but not against acts of terrorism. If a general
formula were to be maintained, it should be explicitly stated in that provision

whether the speecial protection should mesn inviolability or should also cover the
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whole range of persons entitled to a grester or lesser degree of immunity. It was
suggested that, unless a satisfactory general formula cculd be worked out, the most
appropriate procedure would be to enumerate the categories of persons to be
protected.

1kl. Aecording to another viewpoint, the appropriate course of action was to

specify the categories of persons entitled to special protection under international
law and to stipulate that, in other cases, the obligztion of States extended only
to persons specified in an international convention to which they were parties and

in so far as that convention granted special protection to the persons concerned.

it

The notion of "special protection” should also be defined in crder to ensure the

balanced and effective application of the convention to be elaborated.

145. Another alternative mentioned was to include in artiele 1 a reference to the
Viennsa Conventions on Diplomatic and Consular Relations, the Convention on Special
Missions, and the Conventions concerning the privileges and imrmunities of the United
Nations and specialized agencies, together with a provision stipulating that the
persons affected by those Conventions were entitled to special protecticn.

14é. In addition, certain representatives criticized the ratione personse coverage

of the draft because, in their opinion, it dealt solely with the protection of
persons who already enjoyed protection and inviolability as diplomatic agents.

147. It was also pointed out that, in determining ratione perscnee the scope of

the draft, the faect should be taken into consideration that the number of persons
entitled to special protection under international law was considerably greater
than that for which provision was made in national legislation and ranged from
Heads of State to international officials on official missions.

148. The inclusion in paragraph 1 (a) of a Head of State or Government among the
categories of peréons covered by the expression "internationally protected person’
was not questioned by the representatives who referred to that matter. Some
emphasized that in many countries the functions of IHead of State or Government
were performed by collegial organs and stressed the need to take that fact into
account in the preparation of the final version of that provision in order to
ensure that zll members of such organs were properly protected.

1L9. Some representatives expressed the view that the same protection as was
accorded in the draft to Heads of State or Govermment should be extended to persons

of cabinet rank, especially ministers for foreign affairs and their families. In
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dealing with the guestion of internationally protected persons, the Commission had
based itself on the traditionally accepted rules of international law, but the
present requirements of international communication pointed to the advisability of
adopting an innovative approach. Heads of State now conducted foreign relations
through their foreign ministers who were, de facto and de jure, the administrative
heads of their countries' diplomatic services. Furthermore, it was becoming
increasingly common for a minister for foreign affairs to perform in person, on
behalf of his Head of State, the traditional functions of diplomatiec agents abroad,
including the functions of representation and negotiation, and that tendency was
likely to become even more widespread in future. It was now not uncommon for a
minister for foreign affairs to spend long pericds abroad.

150. A number of references were made to specific categories of persons who were, or
who should be, included in paragraph 1 (b) of article 1 as internationally protected
persons. Some representatiﬁes endorsed the inclusion of the various categories of
persons covered by the present formulation, emphasizing that the inelusion of
international officials reflected existing law and the increasingly vital role
played by international organizations in the contemporary world. Other
representatives were of the opinion that the existing formulation should be revised
with a view to broadening or limiting the categories of internationally protected
persons. On the one hand, doubt was expressed that protection should be extended
to members of special missions, or to all such members, and to officials of all
regional international organizations. With respect to members of speecial missions,
it was pointed out that they were less exposed to dangers of the kind that
threatened members of permanent missions. On the other hand, it was stated that
protection should be extended to repregentatives of national liberation movements
visiting or resident in foreign countries, particularly representatives of
movements recognized by the United Nationz and by regional political organizations.
It was further stated that it mizht be wise to protect persons who, under
international agreements, were stationed outside their country for the purpose of
providing technical co-operation and other forms of sssistance to foreign States.
It was also deemed to be ancmalous that, as a result of the definition of
“international organization" set out in article 1, paragraph 3, a minor official of
8 regionai intergovernmental organization might enjoy protection not afforded to a
senior representative of the International Committee of the Red Cross, which

performed international and humenitarian functions.
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151. The limitations in space or function of the protection granted under

article 1, paragraph 1 (a) and 1 (b), were also the subject of comment. Some
comrents were favourable to the approach to that point taken in the draft, because
of its international orientation and its aim of protecting the system of
communications betweeﬁ States. On the other hand, doubt was expressed as to
whether protection should be extended to Heads of State or Government when they
were in a foreign State but were not exercising functions related to communication
between States or Governments. In this connexion, it was said that the protection
of such perscens could more appropriately be provided under a convention on
preventionland punishment of terrorism as the one concluded in 1937 within the
League of Nations. In respect of paragraph 1 (b), it was stated that diplomatic
agents were frequently subjected to attacks outside the performance of their
official duties. It was further stated that, in view of the present mobility of
diplomatic agents, they should be afforded protection wherever they might be,
since it should be borne in mind that small States did not have the means to
establish a large number of permament diplomatic missions.

152. Finally, the view was expressed that it was incorrect to use the expression

"presunto culpable’ in the Spanish text of article 1, paragraph 2, to describe a

person who had not yet been brought to trial. An effort should be made to find
eguivalent terms in the various languages which were compatible with all legal

systems.

Article 2

153. Some representatives endorsed the approach taken by the International Law
Commission with respect to article 2, and also the wording of that article. Other
representatives expressed the opinion that the article should be improved by
changing its basic approach and/or present wording. Finally, other representatives
considered the article to be unacceptable, basing their opposition to thé draft

as & whole partly on their criticisms of article 2. In addition, a number of
concrete suggestions were made concerning certain specific provisions in the
article.

15L. Proponents of the first of those views held the formulation “violent attack”
to be satisfactory and appropriate, since it enabled the draft to cover all serious

offences while at the same time leaving open to each State party to the future
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convention the possibility of utilizing the various definitions in its internal law
to determine the specific offences covered by the concept of "violent attack'.

An over-~specific and excessively detailed statement of crimes might jeopardize one
of the essential aims of the draft, namely to ensure the widest possible
participation of States in the future convention. Furthermore, the use of the term
"erime” was justified, since the acts dealt with by the article were normelly
regarded as crimes in domestic legislation. The article consequently took due
account of the condition required by certasin States in extradition proceedings,
namely that the act on account of which extradition was requested should be
considered a grave offence under the legislation of the States concerned.

155. Other representatives considered that the notion of “violent attack” was
excessively vague snd imprecise and lacked specific legal meaning. To base the
wording of the article on a notion of that kind would create complications in
interpreting and applying the future convention and would make it more difficult
for States to participate in it. The most appropriate sclution would be to replace
that notion by a2 list of the particular categories of offences, such as murder,
kidnapping and bodily assault, to be dealt with in the draft, and to leave the
precise definition of each of the categories listed to national legal systems.

In that connexion, it was stated that the present general formulation would not
lead to uniformity since each State party would utilize its own internal law to
define the crimes covered by the notion of “violent attack™; that there was no
legal difficulty in listing in the future convention the erimes concerned, since
they were already defined and penalized under all natiqnal legal systems; that there
were many instances of treaties in which offences were listed without being
described; and that under a number of national legal systems a "wviolent attack”

as such was not a punishable offence. It was also stated that it was necessary

to avoid creating erimes that were new to the domestic law of States in order to
ensure that thé proposed convention came into force as soon as possible.

156. Certain representatives stated that the crimes to be included in article 2
should constitute serious offences under national criminal law. It should be borne
in mind that a request for extradition was, as a general rule, granted only in
respect of offences punishable by a severe penalty under the internal law of both

States concerned. The greatest care should therefore he taken to ensure that the
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crimes to be covered by the draft constituted serious and normally extraditable
offences. A broad and imprecise general formulation such as the present one did not
meet that requirement, at least in the case of a number of countries.

157. It was alsc stated that the notion of "violent attack” was so broad that it
could encompass petty offences and might lead to technical complications in those
countries vhose domestic law did not recognize the notions of “attempt’ and
"participation as an accomplice” with regard to petty offences.

158. Some representatives emphasized that it was necessary for the perpetrator of
an offence under article 2 to know before committing it that the viectim was an
"internationally protected person”. In their opinion, the existing formulation did
not establish the requisite connexion between the offences which it described and
the status of the vietim. The word “intentional” used in that formulation was
inadequate to clarify that point.

159. Certain representatives opposed article 2 on the ground that it completely

ignored or altered well-established legal principles, such as nullum crimen sine

lege, nulls poena sine lege, the principle of the territoriality of criminal law and

the principles governing extradition. Any offence should be expressly defined and
the apvropriate penalties should be explicitly laid down, since in criminal matters
interpretations by analogy or extension were inadmissible. An imprecise and
tautological notion such as "violent attack” was at the same time unduly broad and
unnecessarily restrictive. It might cover cases such as robbery verpetrated against
a diplomatic agent in which it was very unlikely that a State would waive the
principle of territoriality in criminal law. On the other hand, the term “"attack”
might result in the exclusion of the most serious crimes, such as murder, bodily
asgault and attacks committed against an authority in the exercise of its funeticns.
Furthermore, the words "regardless of motive, by ruling out asny consideration of
the motives of the crime, constituted ar inadmissible modification of the principles
governing extradition.

160, The view was also expressed that the acts of violence dealt with in the article
originated in a variety of political and sccial factors whickh could not be
overlooked when assessing the nature and sericusness of those acts. It was
therefore essential to examine the international incidents to which such acts gave

rise in a reasonable mamner and in the light of the different circumstances of each
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specific case. If no distinction were made between such acts and all of them were
indiscriminately punished by severe penalties, the resulting situation might be
exploited by the forces which repressed national liberation movements and people's
revolutions and might even be used as a pretext to commit acts of aggression.

161. Certain representatives considered that the present wording of certain

- provisions of article 2, paragraph 1, left some gaps which in their view should be
filled. For example, the expression "violent attack upon the person or liberty of
an internationaliy protected person” (subparagraph (a)) did not encompass insulté
ar other offences against the honour or dignity of the diplomatic agent and other
persons protected under the draft articles. Likewise, the expression "violent
attack upon the official premises or the private accommodation of an internationally
protected person” failed to cover attacks on property such as diplometic vehicles,
That omission might be rectified by including a reference to the property of the
diplomatic mission or the diplomatic agent. '

162. Referring to the provisions of article 2, paragraph 1, concerning "attempt”
{subparagraph (d)) and "participation as an accomplice" (subparagraph (e)), some
representatives pointed out that “attempt” was only one stage in the commission of a
crime and that “participation as an accomplice” was one of the forms of
participation in a crime. It was said that it would be inappropriate to bring any
"attempt to commit" or "participation as an accomplice’ in the crimes mentioned in
article 2 within the scope of the draft articles. It was suggested that the
‘expression "participation as an accomplice in any such attack™ should be replaced
by the phrase "participation in any such offence". Lastly, it was also stated that
the "threat” (subparagraph (c)), which as such was not a crime in certain municipal
laws and was a cbncept which could be interpreted subjectively by the States
parties, should be omitted from the draft articles.

163. The principle of universality as the basis for determining jurisdietion in
respect of the crimes enumerated in article 2, as set forth in the concluding part
of paragraph 1, was the subject of various comments, the gist of which has been
outlined above (see paragrabhs 137 to 139).

164, In the view of some representatives, the inclusion of that principle in
article 2 was justified inasmuch as the crimes dealt with in the draft articles
affected the international community as a whole. Tt was essential for the draft

articles to incorporate that principle so as to eliminate any possibility of
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impunity for persons committing such offences. Certain representatives thought

it preferable for the provisions concerning the establishment of jurisdiction to
be based, as in the Hague and Montreal Conventions, on the concept of extra-
territoriality rather than that ef universal jurisdietion, . _ )

165. Other representatives had misgivings about the necessity or desirability of
including in the draft articles provisions relating to jurisdiction and suggested
that the concluding part of article 2, paragraph 1, as well as paragraph 3 of that
article, should be deleted. The establishment of a universal or guasi-universal
jurisdiction was acceptable only in respect of specific crimes of exceptional
seriousness, but not in respect of crimes of the degree or seriousnesslof those
covered b& article 2. The deletion of the provisions of article 2 in question
would not mean that such crimes would go unpunished, since States normally
exercised jurisdiction not only over crimes committed in their territory but also
over crimes committed in aircraft and other places under their jurisdiction.

166. The view was also expressed that a.provision such as the one in the concluding
part of article 2, paragraph 1, would entail radicsl changes, which would be '
qifficult to accept, with regard both to substantive criminal law and to the rules
relating to the application of criminal law territorially.

167. Some representatives expressed reservations with regard to article 2,
paragraph 2. It was felt that the phrase "punishable by severe penalties which
take into account the aggravated nature of the offence’ implied that penalties
should be imposed by reference to the nature of the victim as well as to the nature
of the offence. Such a provision might cause some States to have difficulties in
participating in the future convention; it was considered that the corresponding
provisions of the Montreal and the Hague Conventions were more appropriate. On
the other hand, the view was also expressed that it would be advisable to have a
provision imposing heavier penalties for crimes committed against foreign
diplomats, in accordance with the generally recognized principle that States had
a special duty to protect such persons.

166. The wording "shall meke these crimes punishable by severe penalties” was
criticized on the grounds that according to several thecries the imposition of
penal sanctions should be based on such considerations as the prevention of crime

or the security of society rather than the infliction of punishment. The expression
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“severe penalties” was also criticized as being too vague, and it was suggested
that it should be replaced by a provision stipulating that the persons committing

the crimes referred to in artiele 2 would be subject to imprisonment.
Article 3

169. Certain representatives welcomed the provisions of the draft articles
designed to prevent the crimes referred to in article 2 by means of international
co-operation. It was also said, however, that article 3 should define more

precisely the obligations of States in the matter of prevention.

Article L

170. It was pointed out that, while the text of article 4 appeared to suggest that
the draft dealt only with crimes committed in the territory of a State party, the
comnentary on article 5 made 1t clear that the draft was intended to deal with the

erimes specified even when they were committed in non-party States.
Article 5

1T71. With regard to the wording of article 5, it was said that 1t would have been
preferable to reproduce the provisions in artiele 6 of the Hague Convention for
the Suppression of Unlawful Seizure of Aircraft. The deleticon of the words
"prosecution or” in article S, paragraph 1, was suggested, since they were
considered prejudicial to the institution of asylum. Tt was also suggested that
the word "nearest” in paragraph 2 should be deleted, since it was not inecluded in
the Vienna Convention on Consular Relations and, in any event, the foreign officer
could normally be expected to provide assistance with the authority bestowed upon
him. As a matter of drafting, it was pointed out that for consistency with the
wording of article 6 the words "the purpose of" should be inserted between the

words "for” and "prosecution” in the English text of article 5, paragraph 1.

Artiele 6

172. Some representatives stressed the fundamental importance of the provision
laid down in article 6 within the general framework of the draft articles and
expressed their satisfaction that the provision incorporated the principle sut

dedere aut judicare. Tn their view, that provisicn would mzke a major contribtution
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to the prevention and punishment of crimes against diplomatic agents and other
internationally protected persons. In addition, that principle was consistent

with international law and had been incorporated in recent multilatersl conventions,
such as the Hague and Nontreal Conventions.

173. Certain representatives, however, expressed seriocus reservations with regard

to the inclusion of the principle aut dedere aut judicare in article 6, and some of

them advocated deletion of the article., They based their view on their positions
of principle with regard to such questions as the distinction between "political
crimes” and other crimes, extradition and "political crimes”, and the institution
of the right of asylum referred to above (see paragraphs 132 and 133).

17L. The view was also expressed that the scope of article 6 should be supplemented
so that its provisions could not be used as a means of cecercion against swall
States. | )

175. Lastly, it was suggested that the words “through proceedings” should be
deleted or that the word "procedures” should be substituted for "proceedings’ so
as to make it absolutely clear, as was explained in the commentary, that the
obligation of the State in whose territory the alleged offender was present to
submit the case for prosecution did not necessarily imply that the State should

institute "judicial proceedings'.

Article 7

176. Three tendencies emerged with regard to article 7. Some representatives were
in favour of the provision contained therein, others found it unacceptable and still
others were of the opinion that the present wording went too far and should be
revised.

177. In support of the provisien, it was said that it provided an appropriate
solution to the problems of extradition between States which had not entered into
extradition tresties with each other. The convention which was to be elaborated

on the basis of the draft articles would, when adopted, itself serve as an
extradition treaty. Moreover, the wording of article T was based on the
corresponding provisions of the Hague and Montreal Conventions and was consistent

with the provisions of articles 5 and 6 of the draft.
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178. Arguments against the provision referred to the fact that States which had
entered into bilateral extradition treaties would be unlikely to accept the
extension of their application to such poorly defined crimes as those in the draft
articles. Moreover, the article contradicted the rrovisions of article & of the
.draft gince, if it was established that any extradition treaty automatically
applied to the crimes specified in artiecle 2, that would implieitly nullify the
option provided for in article 6.

179. The representatives who were in favour of revising the article indicated
that such a revision could be carried out in the light of the relevant provisions
of the aforementicned Hague and Montreal Conventions. For example, one might
envisage the possibility of including in artiecle 7 of the draft a provision based
on article 8, paragraph 4, of those Conventions. It was also said that the
relevant provisions of the 1961 Single Convention on Narcotic Drugs might be
taken as a model for that purpose.

180. Certain representatives welcomed the sclution provided in article T,
paragraph L4, for cases of conflict between requests for extradition. It was also
rointed out, however, that the provision might cause problems in limiting the
discretionary power of a State to choose among several requests for extradition.
Lastly, it was observed that in order to avoid any ambiguity it would probably be
necessary to amend the wording of that provision, inasmuch as a request for
extradition might be made even before the coﬁmunication required under article 5,

paragraph 1.

Article 8

. " . {
181. It was pointed out that in guaranteeting 'fair treatment” article 8 was
compatible with the Universal Declaration of Human Rights, but it was also
cbserved that such vague terms as "fair treatment” did not constitute adequate

protection for the fundamental rights of the accused.

Article 9

182, A1l représentatives who referred to the article expressed doubts as to the
desirability or necessity of including in the draft a provision concerning a
statutory limitation as to the time in which prosecution might be instituted for

the crimes set forth in article 2, and some representatives proposed that the

A



" A/BBg2
English
 Page 63

article should simply be deleted. Among the reasons advanced in that regard, the
following were prominent: existing differences between municipal légal provisions
with regard to statutory limitation; the fact that some national legal sysfems
contained no rules concerning statutory limitation as regardérprdsecutiqn;.the
distinction in many municipal laws between limitation in respect of prosecution and
limitation in respect -of penalties; the fact that the text of the.article would set
the maximum national limitation period for all the erimes covered by the draft
articles; the fact that the text of the articles had no regard for the category of
the crime under domestic law; the difficulty of determining objectively which
crimes were "the most serious"; and the possibility of establishing different

statutory limitation periods for different categories of serious crimes.

Article 10

183. It was observed that the article envisaged co-operation between States parties

in the matter of legal assistance but made no mention of non-party States.

Article 12

18k, The remarks made on the subject of article 12 reflected four different
tendencies, Some were inclined to favour altermative A, some favoﬁred

alternative B, some considered bhoth alternatives inadequate and, finally, some were
of the view that neither of the twe alternatives was necessary.

185, Those holding the last-mentioned view felt that disputes which might arise
between States parties concerning the applicétion or interpretation of the proposed |
convention could be settled satisfactorily by negotiation and by reference to the
other relevant rules and procedures of international law. They had serious
reservations with regard to article 12, in particular alternative B, under which a
dispute could be submitted to arbitration or to the International Court of Justice
upon the unilateral request of any of the parties to the dispute. In their view, a
dispute could be submitted to arbitration or to the Court only with the consént of
both parties thereto, in accordance with the principle of the sovereign,equality of
States. It was also said that the inclusion in the future convention of a provision
concerning the settlement of disputes might reduce the number of States likely to

accede to the convention.
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186. Other representatives considered that every effort should be made to include

in the future convention an acceptable procedure for the settlement of disputes
which would be an improvement on the procedure laid down in Article 33 of the
Charter. In the view of those representatives, both alternative A and alternative B
of article 12 contained loop-holes which might_make the procedures envisaged therein
a dead letter. For example, with regard to paragraph 5 of alternative A, it was
doubtful whether the envisaged conciliation commission would be competent to ask

any organ that was authorized in accordance with the Charter of the United Nations
to request an advisory copinion from the International Court of Justice to make such
a request. With regard to alternative B, it was observed that paragraph 1 raised
problems of interpretation inasmuch as it was not clear whether, in the event of

a dispute being referred to the International Court of Justice, the Court would
consider the question of substance or the problem of lack of agreement on the
organization of arbitration, or both questions. Moreover, paragraph 2 of
alternative B, in authorizing States parties to make reservations to paragraph 1,
substantially weakened the latter paragraph and mightxeven invalidate any possible
system for the settlement of disputes which might be agreed upon between the parties
concerned. In that connexion, it was suggested that it would he well to combine
both alternatives of artiele 12, so that the parties would be obliged, in all cases,
to use the cpnciliation procedure provided for in alternative A but, if that failed
to produce the desired results, each would have the option of instituting

arbitration proceedings.

3. Future action on the draft articles

187. A number of representatives stressed the urgency of the gquestion and favoured
the conclusion of a cénvention on the subject as soon as possible. Several
representatives, on the other hand, expressed caution against undue haste and
called for careful consideration of the draft articles before adopting a convention
so as to secure the widest possible agreement. Certain representatives questioned
the need of elaborating a convention on the topic.

'188. In paragraph 64 of its report, the Commission recorded the decision it took,
in accordance with articles 16 and 21 of its Statute, to submit the draft articles
to the General Assembly and to Governments for comments. Almost unanimous support

was voiced to this decision by the representatives participating in the debate.

.



A/8892
English
Page 65

189. As to the future handling of the draft articles, beyond submission to
Governments for comments, four different main trends emerged from the debate. First,
some representatives advocated the holding of a conference of plenipotentiaries
early in 1973, or as early as possible before the twenty-eighth session of the
General Assembly, with a view to adopting a convention on the basis of the draft
articles prepared in 1972 by the Commission. In their view, a conference of
plenipotentiaries would be in a better position than the Sixth Committee for
elaborating and adopting without delay the convention, particularly in the light of
the expected heaviness of the Sixth Committee's agenda at the twenty-eighth session
of the General Assembly. Moreover, a conference would, as a specialized forum,
facilitate the congideration of all aspects of the draft by providing the

expertise, coherence and uniformity indispensable for its study. This view was
reflected in draft resclution A/C.6/L.852/Rev.l. Some of the above-mentioned
representatives thought it advisable for the Commiséion to give a second reading to
the draft articles, in the light of comments and otservations of Governments and
statements made in the Sixth Committee, before the opening of the conference. This
latter view was reflected in the amendments conteined in document A/C.6/L.858/Rev.l.
190. Secondly, some representatives expressed the view that the best forum for the
elaboration of a convention on the subject would be the Sixth Committee at the
twenty-eighth session of the (eneral Assembly, with or without a second reading of
the draft article by the Commission. Among the reascns for choosing the Sixth
Committee, rather them a conference of plenipotentiaries, those representatives
mentioned the need for economy, the possibility of a greater number of participating
States, and the availability of experts who would be in New York during the General
Assembly session. The experience of the Committee in adcpting the Convention on the
Prevention and Punishment of the Crime of Genocide and the Convention on Special
Missions was also cited. Furthermore, certain representatives found difficulty in
accepting the invitation clause contained in draft resclution A/C.6/1.852/Rev.1.
This view was reflected in the amendments contained in document A/C.6/L.856/Rev.l
end, later on, in document A/C.6/L.B56/Rev.2.

191. Thirdly, certain representatives were of the opinion that the matter should

be taken up by the Sixth Committee at the twenty-eighth session of the General
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Assembly without prejudging the question of the elaboration of a convention or the
procedure to be followed. This view was reflected in the amendments contained in

" document A/C.6/L.857.

192. Finally, other representatives took the view, reflected in the amendments in
document A/C.6/L.855, that the Commission should be asked to give a second resading
to the draft articles at its earliest convenience, in the light of the comments and

observations of Governments, without prejudging any aspect of the action which should

be subsequently taken,
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D. Other decisions and conclusions of the Commission

1. The law of the non~navigational uses of international watercourses

193. OScme representatives restated the view that the Commission should decide upon
the priority to be given to the sbove-mentioned topic, at its twenty-fifth session,
as requested in General Assembly resolution 2780 (XXVI). They also requested that
the study on the subject undertaken by the Secretary-General pursuant to that
resolution be completed and circulated, as soon as possible, and an advance report
of such study presented to the Commission at its next session. This view was
reflected in amendments contained in document A/C.6/L.854/Rev.l. Other
representatives said that the priority to be given by the Commission to the study of
the law of the non-navigational uses of international watercourses should not
jeopardize the study by the Commission of other important topics on its current
programme of work. One representative restated the opposition of his delegation to
the study of the topic by the Commiésion. In his view, the subject did not call

for the elaboration of a uniform model for univefsal action but for individual
sQlutions appropriate to the individuality of each hydrographic basin. Such
individual solutions should be found through co-operation among the States of the
zone, taking into aceount the sovereign rights of the States to dispose freely of
thelr natural resources and to carry out their plans for development as well as the
principle of the State respoﬁsibility which implied that each State must faithfﬁlly
observe the obligation not to cause significant damage to other States, by providing
technical data on the work to be carried out within their national jurisdiction, and
make restitution for such damazges as duly proven and measured. The Commission’s
conclusions on the question of pollution of international watercourses were noted
with approval. In studying the matter, the Commission should make full use of the
work done by other competent bodies in the field and avoid duplication. In this
connexion, reference was made to the work of the Council of Europe, where a draft
convention on the protection of international fresh waters against pdllution was at
present under study, and to the fact that the subject of pollution, including that
of international rivers, was considered at length in the United Nations Conference

on Human Environment.
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2. Organization of future work

194, Host of the representativés wno referred to matters relating to the
organization of the future work of the Commission endorsed the plan outlined in
paragraphs T8 and T9 of the Commissions's report. The need of continuing the study
of State responsitility, succession of States, the most-favoured-nation clause and
the question of treaties concluded between States and international organizations or
between two or more international orgenizations was generally recognized and
reflected in draft resolution A/C.6/L.852/Rev.l. Several representatives welcomed
the Commission‘s decision to give priority in 1973 to State responsibility and to
succession of States in respect of matters other than treaties. It was also said
that the Commission should make further progress in its consideration of the most-
favoured-nation clause and the guestion of treaties concluded between States and
international organizations or between two or more international organizations. For
the views expressed in connexion with the revision of the draft articles on

succession of States in respect of treaties, see paragraph 33 above.

195. Some representatives expressed their concern for the delay in the study of the
topic of State responsibility. They recalled that the topic was in the Commission’s
programme of work since the establishment of the Commission and that the General
Assembly had recommended on several occasions to speed up its study. Underlining
the utmost and permanent iﬁportance of the topic, as well as the current concern of
States for some of its aspects, for instance, State responsibility in matters
relating to the human enviromment, outer space and the law of the sea, those
representatives said that the Commission should give the highest priority to the
study of State responsibility and prepare urgently draft artieles thereon. This

view was reflectedin the amendments contained in dcecument. A/C.6/L.85T.

196. The Commission's intention to review its long-term programme of work, on the
basis of the "Survey on International Law” prevared by the Secretary-General, was

fully supported. This support was reflected in draft resolution A/C.6/L.852/Rev.l.

197. Recalling the developments which in the last few years occurred in fields such
as the protection of human rights in armed conflicts, the curbing of hijacking of
aircrafts and the prevention and punishment of violence against diplomatic agents
and other persons, the view was expressed that the Commission should give some

frésh thought to the possibility of taking up again, at an early date, questions
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relating to international criminal law and particularly to the preparation of a code
of war crimes and other crimes against huﬁanity cornected with war crimes. The
present discussions under the agenda item 49, entitled "Human rights in armed
conflicts” did not deal with the criminal law aspects of these matters. The
Commission could proceed fo study the code simultanecusly with the work of the

Special Committee on the Question of Defining Aggression.

1198, It was stated that the United Nations work on codification and progressive
development of international law should include the central question of the
fundamental rights and duties of States. An agreement of universal scope should be
coneluded setting forth the cardinal principles to be observed in the conduct of
international relatiorns with a view to guaranteeing the sacred right of all
countries to a full existence, sovereignty and independence and to condemn any
violation of the principles embodied in such agreement as acts contrary to the
peace end the cause of international co-operation. The study of the legal rules
relating to the peaceful means of setiling international disputes and its adaptation
to the needs and requirements of the peaceful coexistence between States was also
suggested. TIn this connexion, the sttention of the Commission was drawn to the
consideration by the General Assembly, at its present session, of an item entitled
“Strengthening of the role of the United Nations with regard to the maintenance

- and consolidation of internaticnal peace and security, the development of
co~operation among- all nations and the promotion of the rﬁles of internaticnal law

in relations between States'.

199. Finally, reference was made to the need of studying topics such as the
economic and social development of all mankind based on co-operation between States,
the collective responsibility of all States to supervise and realize the achievement
of such development with regard to weaker or dependent nations, the responsibility
of all States to respect the territorial integrity of all other States and of
colonial territories, the equal right of all States to self-determination and
independence and to equality before the law, the responsibility of all States to
settle their disputes by peaceful means, and the categorization as criminal offences
of genocide, war, colonial and economic crimes, activities resulting in violation
of human rights and activities contrary to the principles of the United Nations

Charter and tc the general principles of law recognized by nations.
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3. (Co-operation with other bodies

200. Many representatives welcomed the Commission's continuing co-operation with
‘regional international bodies concerned-with the codificetion and progressive
development of international law. They regarded that co-operation as fruitful and
of mutual benefit. Several of them expressed the hope that such co-operation should
be maintained and strengthened. It was pointed out that although the task of the
Commigsion was to codify universal rules of international law whereas regional

bodies were concerned primarily with regional rules, the two rules should be

‘harmonized.

L, Gilberto Amado Memorial Lecture

201. Several representatives welcomed the success of the first Gilberto Amado
Memorial Lecture. The representative of Brazil informed the Committee that his

Government had decided to renew its contribution to the Lecture.

5. International Law Seminar

'202. Many representatives noted with satisfaction that the United Nations Office

at Geneva had once again successfully organized the Seminar, providing an ,
opportunity for an exchange of views between members of the Commission aﬁd young

| Jjurists. The hope was expressed that means will be found to expand the Seminar

with a view to ensuring an even greater participation. Thanks were expressed to the

members of the Commission and of the Secretariat who took part in the Seminar and to

the Governments which had made scholarships available for participants from

developing countries. Three representatives announced that their Governments would
again make financial contributions to enable nationals of develeping countries to

attend the forthcoming session of the Seminar.
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IV, VOTING

203. At its 1339th meeting, on 20 Octcber 1972, the Sixth Committee proéeeded to
- vote on the eleven-Power draft resclution {A/C.6/L.852/Rev.l) and the amendments
thereto, and on the four~Power draft resolution (A/C.6/L.859), referred to in
section IT above, as follows:

(a) The Committee adopted, without objection, the first, second, third and
fourth preambular paragraphs of the eleven-Power draft resolution
(A/C.6/L.852/Rev.1);

(b} The Committee adopted by 40 votes to 33, with 39 abstentions, the Tirst
Mexican amendment (A/C.6/1.857) relating to the fifth preambular paragraph;

(¢) The Committee rejected by 43 votes to 33, with 35 abstentions, the
second Mexican amendment (A/C.6/L,857) relating to the sixth preambular paragraph;

(d) The Committee adopted, without objection, the seventh preambular
paragraph of the eleven-Power draft resolution (A/C,6/L.852/Rev.1);

(e} The Committee adopted by 48 votes to 24, with 41 abstentions, the third
Mexican amendment (A/C.6/L.857) relating to the eighth preambular paragraph;

(f) The Committee adopted by 106 votes to none, with 8 abstentions, the
preamble of the eleven-Power draft resolution (A/C.6/L.852/Rev.l) as amended;

(g) The Committee adopted by TO votes to 1, with 39 abstentions, the third
Argentinian amendment (A/C.6/L.854/Rev,1) to section I

(h) The Cormmittee relected by 37 votes to 29, with 47 abstentions, the
fourth Mexican amendment (A/C.6/L.857) relating to section I3

(i) The Committee adopted by 108 votes to none, with 7 abstentions,
section I of the eleven-Power draft resolution (A/C.6/L.852/Rev,1l) as amended;

{(j) The Committee adopted by 54 votes to L0, with 20 abstentions, the
amendment submitted by Czechoslovakia and Mauritania (8/C.6/L.856/Rev.2) to
section I1 of the eleven-FPower draft resclution;

{k} The Committee adopted by 73 votes to 1, with 41 abstentions, the
eleven-Power draft resolution (A/C.G/L.BSQ-/Rev.l) as a whole, as amended
(see para, 206 below, draft resolution I);

(1) The Committee adopted unanimously the four-Power draft resolution
(A/C.6/1.859) (see para. 206 below, draft resolution II),
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204. At the same meeting, the representatives of Ecuador, Venezuels, Canads,
New Zealand, France and Yugoslavia made statements in explanation of vote.

205. At the 13k1st meeting, on 24 October, the Chairman of the Committee made
the following statement: "During the vote at the 1339th meeting on document
A/C.6/L.852/Rev.1 as a whole, as amended, there was a misunderstanding on the
part of the Chinese representative. The Chinese delegation now wishes to state

that its negative vote should be changed into non-participation in the voting."

/-.u-



A/88g2
English
Page T3

V. RECOMMENDATIONS OF THE SIXTH COMMITTEE

206. The Sixth Committee recommends to the General Assembly the adoption of the
following draft resolutions:

DRAFT RESOLUTION I

Report of the Tnternational Law Commission

The General Assembly,

Having considered the report of the International Law Commission on the work

of its twenty-fourth session, 2/

Fmohagsizing the need for the further codification and progressive development
of international law in order to make it a more effective means of implementing
the purposes and principles set forth in Articles 1 and 2 of the Charter of the
United Nations and to give increased importance to its role in relations among
nations,

Welcoming the draft articles prepared by the International Law Commission on
succession of Btates in respect of treaties, 3/

Recalling that in its resolution 2780 (XXVI) of 3 December 1971, it
recommended that the International Law Commission should study as soon as possihle,
in the light of comments of Member States, the question of the protection and
inviolability of diplomatié agents and other persons entitled to special
protection under international law with a view to preparing a set of draft articles
dealing with offences against such persons,

Believing that the need to protect the mesns by which international relations
are carried on requires the wost careful consideration by States in view of the
continuing violent attacks upon diplomats, embassies and other persons and places

entitled to special protection under international law,

g/ Official Records of the CGeneral Assembly, Twenty-seventh Session,
Supplement No, 10 (A/87T10/Rev. 1).

3/ Ibid., chap. II. C.
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Noting with satisPaction the dratit articles prepared by the International Law

Comrission on the prevention and punishment of crimes against diplématic agents
end other internationaslly protected persons, L/

Considering that since its first session in 1949 the Internaticnal Law
Commissicn has included the gquestion of State responsibility in its agenda and
that so far it has received six reports from its first Special Rapporteur and
four reports from its second Special Rapporteur, in - addition to various studies
prepared by the United Nations Secretariat,

Noting with appreciation that the United Nations Office at Geneva organized,

during the twenty-fourth session of the International Law Commission, an eighth

session of the Seminar on Internaticnal Law,

I

1. Takes note of the report of the International Law Commission on the work

of its twenty-fourth sessiong

2. Expresses its appreciation to the Internaticnal Law Commission for the

werk it accomplished at its twenty~fourth session;

3. Recommends that the Internaticnal Iaw Commission should:

(a) Continue its work on State responsibility, taking into account the
views and considerations referred to in General Assembly resolutions 1765 (XVII)
of 20 November 1962, 1902 (XVIII) of 18 November 1963 and 2400 (XXIIT) of
11 December 1968, with a view to the preparation of a first set of draft articles
on the topics |

{b) Proceed with further consideration on succession of States in respect
of treaties in the light of comments received from Member States on the present
draft; . 7

(c) Continue its work on succession of States in respect of matters other
than treaties, taking into.account the views and consideratioﬁs referred to in
the relevant resolutions of the General Assembly;

(1) Continue its study of the most-favoured-nation clause;
&/ Ibid,, chap. ITI, B.
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(e) Continue its consideration of the guestion of treaties concluded between
States and international organizations or between two or more international
organizations;

4, Avproves the programme and orgenization of work of the twenty-fifth
session of the International Law Commission to be held in 1973, including the
decision to place.on the provisional agenda of that session an item entitled
"Review of the Commission's long-term programme of work: !Survey of International
Law' prepared by the Secretary-General";

5. Uotes that the Interrational Law Commission intends, in its discussion of
its long-term programme of work, to decide upon the priority to be given to the
topic of the law of non-navigational uses of international watercourses as
requested in General Assembly resolution 2780 (XXVI);

6. Regquests the Secretary-General to submit, as soon as possible, the
study on the legal problems relating to the non-navigational uses of
international watercourses requested in General Assembly resolution 2669 (XXV)
of 8 December 1970, and to present to the International Law Commission at its
twenty-fifth session an advanced report of such study;

T. Expresses the wish that, in Conjunction with future sesgions of the

International Law Commission, other seminars might be organized, which should
continue to ensure the participation of an increasing number of jurists of
developing countries; '

8. Requests the Secretary-General to forward to the International Law
Commission the records of the discussion on the report of the Commission at the

twenty-seventh session of the General Assemblys

1T

1. Invites States and alsc the specialized agencies and interested
arganizations to suﬁmit, ag scon as nossible, their written comments and
observations on the provisional draft articles prepared by the International
Law Commission concerning the prevention and punishment of crimes against

diplomatic agents and other internationally protected persons;
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2. Requests the Secretary-General to circulate the comments and
observations referred to in paragraph 1 above in order to facilitate consideration
of the draft articles by the General Assembly at its twenty-eighth session in the
light of those comments and observations;

3. Decides to inelude in the provisional agenda of its twenty-eighth session
an item entitled "Draft convention on the prevention and punishment of crimes
against diplomatic agents and other internationally protected persons” with a
view to the final elaboration of such a convention by the General Assembly:

4, Requests the Secretary-General to transmit to the General Assembly at

its twenty-eighth session all relevant documentation which mey be required for the

discussion of that item,

DRAFT RESOLUTION IT

Twenty-fifth anniversary of the International Law Commission

The General Assembly,

Recalling that on 21 November 1947 the General Assembly adopted
resolution 1Tk (II) by which it established the International Law Commission and
approved the Statute of the Commission,

Noting that the twenty-~fifth anniversary of the opening of the first session
of the International Law Commission will be marked on 12 April 197k,

1. Commends the International Law Commission and all the distinguished
lawyers_wﬁo have participated in its work for the outstanding contribution made
to the codification and progressive development of international law;

2. DRecommends that the twenty-fifth anniversary of the International Law
Commission should be observed, in an appropriate mannér, by the General Assembly
during its twenty-eighth session;

3. Requests the Secretary-General to bring the present resolution to the
attention of international organizations concerned with questions of international

law,





