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INDEPENDENCE AND IMPARTIALITY OF THE J U D I C I A R Y , JURORS AND ASSESSORS 

W r i t t e n s t a t e m e n t s u b m i t t e d by t he I n t e r n a t i o n a l F e d e r a t i o n o f Human 
R i g h t s , a n o n - g o v e r n m e n t a l o r g a n i z a t i o n i n c o n s u l t a t i v e s t a t u s 

( c a t e g o r y I I ) 

The S e c r e t a r y - G e n e r a l has r e c e i v e d t he f o l l o w i n g c o m m u n i c a t i o n , w h i c h i s 
c i r c u l a t e d i n a c c o r d a n c e w i t h E c o n o m i c and S o c i a l C o u n c i l 
r e s o l u t i o n 1296 ( X L I V ) . 

1. In i t s r e s o l u t i o n 1 9 9 0 / 2 3 the S u b - C o m m i s s i o n r e q u e s t e d M r . L o u i s J o i n e t 
t o b r i n g t o i t s a t t e n t i o n e x a m p l e s o f measu res o r p r a c t i c e s t h a t had had t h e 
e f f e c t o f s t r e n g t h e n i n g o r u n d e r m i n i n g t he i ndependence o f the j u d i c i a r y and 
t h e p r o t e c t i o n o f l a w y e r s i n a c c o r d a n c e w i t h U n i t e d N a t i o n s s t a n d a r d s . 

2 . The I n t e r n a t i o n a l F e d e r a t i o n o f Human R i g h t s (IFHR) i s g r c t t i f i e d a t t h e 
d e c i s i o n s o f t h e C o m m i s s i o n on Human R i g h t s and t he G e n e r a l A s s e m b l y w h i c h , a t 
t h e i r most r e c e n t s e s s i o n s , h a i l e d w i t h s a t i s f a c t i o n the mandate t h u s 
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e n t r u s t e d t o t h e S p e c i a l R a p p o r t e u r . The IFHR c o n s i d e r s t h i s mandate b o t h a s 
an end r e s u l t - t h a t o f n e a r l y 10 y e a r s o f d e l i b e r a t i o n s by t he S u b - C o m m i s s i o n 
on the s u b j e c t - and a s a s t a r t i n g p o i n t - t h a t o f a new, more i n f o r m a t i v e 
a p p r o a c h on the s u b j e c t . 

3 . From t h i s v i e w p o i n t , t h e IFHR w o u l d l i k e t o i n f o r m t h e S u b - C o m m i s s i o n and 
i t s S p e c i a l R a p p o r t e u r c o n c e r n i n g measu res and p r a c t i c e s a f f e c t i n g t h e 
i n d e p e n d e n c e o f t h e j u d i c i a r y i n P a k i s t a n , w i t h p a r t i c u l a r r e f e r e n c e t o 
p a r a g r a p h s 1 and 2 o f t he B a s i c P r i n c i p l e s on t h e Independence o f t he 
J u d i c i a r y (adop ted i n 1 9 8 5 ) , w h i c h s t i p u l a t e t h a t : "The i n d e p e n d e n c e o f t h e 
j u d i c i a r y s h a l l be g u a r a n t e e d by t h e S t a t e and e n s h r i n e d i n t h e C o n s t i t u t i o n 
o r t h e law o f t h e c o u n t r y . I t i s t h e d u t y o f a l l g o v e r n m e n t a l and o t h e r 
i n s t i t u t i o n s t o r e s p e c t and o b s e r v e t he i n d e p e n d e n c e o f t h e j u d i c i a r y . " 
( p a r a . 1 ) ; and t h a t "The j u d i c i a r y s h a l l d e c i d e m a t t e r s b e f o r e them 
i m p a r t i a l l y , on the b a s i s o f f a c t s and i n a c c o r d a n c e w i t h t he l a w , w i t h o u t any 
r e s t r i c t i o n s , imp rope r i n f l u e n c e s , i n d u c e m e n t s , p r e s s u r e s , t h r e a t s o r 
i n t e r f e r e n c e s , d i r e c t o r i n d i r e c t , f r om any q u a r t e r o r f o r any r e a s o n " 
( p a r a . 2) . 

4 . The IFHR h a s f o u n d t h a t t h e r e e x i s t s i n P a k i s t a n a t r a d i t i o n c o n c e r n i n g 
the s u b o r d i n a t i o n o f t he h i g h e r j u d i c i a r y t o t he e x e c u t i v e . In 1981 
P r e s i d e n t A l i B h u t t o o b t a i n e d t h e power t o t r a n s f e r j u d g e s f r o m one c o u r t t o 
a n o t h e r w i t h o u t t h e i r c o n s e n t and t o r e s t r i c t t o f o u r y e a r s t h e t e r m o f o f f i c e 
o f Supreme C o u r t j u d g e s . Under t h e m a r t i a l l aw reg ime e s t a b l i s h e d by 
G e n e r a l Z i a h , a p a r t f rom the power g i v e n t o t h e m i l i t a r y c o u r t s , w h i c h were 
f r e e f r om any c o n t r o l by t he j u d i c i a r y , t h e Supreme C o u r t and H i g h C o u r t 
j u d g e s were r e q u i r e d t o t a k e an o a t h o f a l l e g i a n c e - a b o u t 16 o f them r e f u s e d 
t o do so and were i m m e d i a t e l y d i s m i s s e d , as was M r . Do rab P a t e l . The same 
P r e s i d e n t i a l D e c r e e (da ted 14 M a r c h 1981) empowered t h e P r e s i d e n t t o a p p o i n t 
H igh C o u r t j u d g e s t e m p o r a r i l y t o t h e Supreme C o u r t and e x t e n d e d h i s power t o 
t r a n s f e r them f rom one c o u r t t o a n o t h e r o r t o a S h a r i a c o u r t f o r two y e a r s and 
t o c o n s i d e r them as h a v i n g r e s i g n e d i n c a s e o f r e f u s a l . 

5 . B e f o r e t e r m i n a t i n g m a r t i a l l a w . G e n e r a l Z i a h had t h e C o n s t i t u t i o n c h a n g e d 
s o as t o p r e v e n t t h e j u d i c i a r y f r o m i n v a l i d a t i n g any p r o c e e d i n g s o r any a c t i o n 
i n s t i t u t e d by t h o s e a d m i n i s t e r i n g m a r t i a l l a w . S e v e r a l y e a r s have p a s s e d 
w i t h o u t any change b e i n g made t o t h e s e p r o v i s i o n s , w h i c h t h e IFHR c o n s i d e r s 
a r e such as t o a l l o w and i n d e e d e n c o u r a g e t h e e x e c u t i v e t o e x e r t p r e s s u r e upon 
t h e j u d i c i a r y 

6 . I t i s t h e P r e s i d e n t o f P a k i s t a n who a p p o i n t s j u d g e s t o t h e Supreme C o u r t 
and t h e H i g h C o u r t s a f t e r c o n s u l t a t i o n w i t h t h e C h i e f J u s t i c e , and t h o s e 
a p p o i n t m e n t s may be " p r o v i s i o n a l " . Where j u d g e s o f t h e l o w e r c o u r t s a r e 
c o n c e r n e d , t h e a p p o i n t m e n t s a r e made by t h e t he g o v e r n o r o f the r e s p e c t i v e 
p r o v i n c e . The j u d g e s p r e s i d i n g o v e r t h e S p e c i a l C o u r t s a r e a l s o a p p o i n t e d by 
t he P r e s i d e n t , who s u d d e n l y p r o c e e d e d on t he eve o f t h e 1990 e l e c t i o n s t o 
a p p o i n t 19 new H i g h C o u r t j u d g e s , t o g e t h e r w i t h t h e j u d g e s p u t i n c h a r g e o f 
t he s p e c i a l p r o c e e d i n g s i n s t i t u t e d a g a i n s t t he members o f M r s . B h u t t o ' s 
Gove rnmen t . T h i s a rmoury o f p r o v i s i o n s i s used by t h o s e i n power t o r e d u c e 
the j u d i c i a r y t o a s t a t e o f dependence o f w h i c h t h e r e i s w i d e s p r e a d c r i t i c i s m 
i n P a k i s t a n . 
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7. In i t s r e p o r t f o r 1990 P a k i s t a n ' s Commi t tee o n Human R i g h t s c i t e s t h e 
c a s e o f a j u d g e (Mr . Q a z i J a m i l ) p r o v i s i o n a l l y a p p o i n t e d t o t h e H i g h C o u r t o f 
Peshawar and f i n a l l y d i s m i s s e d i n p u r s u a n c e o f a d e c i s i o n handed down by t he 
P r e s i d e n t o f t h e P r o v i n c i a l A s s e m b l y . A f t e r o b t a i n i n g a s t a y o f p r o c e e d i n g s 
f rom the Supreme C o u r t , t h e P r e s i d e n t o f P a k i s t a n c o n f i r m e d t h e a p p o i n t m e n t o f 
t h e p r o v i s i o n a l j u d g e s who had o p p o s e d t h e v o t e o f c e n s u r e , o n l y 
Judge Q a z i J a m i l , who had s u p p o r t e d i t , b e i n g d i s m i s s e d . The a f f a i r c a u s e d a 
g r e a t s t i r i n P a k i s t a n and i s r e g a r d e d as a w a r n i n g g i v e n by t h e e x e c u t i v e t o 
j u d g e s tempted t o c h a l l e n g e i t s a c t i o n s . 

8 . A n o t h e r t y p i c a l c a s e i s t h a t o f Judge A b d u l H a f e e z Memon o f t he 
Supreme C o u r t , who was a p p o i n t e d p r o v i s i o n a l l y and d i s m i s s e d w i t h no r e a s o n 
g i v e n i n O c t o b e r 1 9 9 0 , b u t o f whom i t i s p u r p o r t e d l y b e l i e v e d t h a t he was 
p u n i s h e d f o r h a v i n g been t h e c a n d i d a t e s u p p o r t e d by t h e P a k i s t a n P e o p l e ' s 
P a r t y and f o r h i s p r e v i o u s c o n n e c t i o n s w i t h t h e P a r t y (Judge Memon had been 
d i s m i s s e d by Z i a h i n 1 9 8 1 ) . 

9 . A g a i n , m e n t i o n must be made o f t h e c a s e b r o u g h t b e f o r e t h e Supreme C o u r t 
by M r s . B h u t t o , who u r g e d t h a t the p r o c e e d i n g s i n s t i t u t e d s i m u l t a n e o u s l y 
a g a i n s t he r i n t h e S p e c i a l C o u r t s o f L a h o r e and K a r a c h i c o m p e l l e d her t o make 
e x h a u s t i n g and e x p e n s i v e j o u r n e y s t o and f r o be tween t h o s e two c i t i e s , w h i c h 
a r e o v e r 1 5 , 0 0 0 k i l o m e t r e s a p a r t , and a s k e d f o r t h e p r o c e e d i n g s t o be 
c o n d u c t e d j o i n t l y i n t he c o u r t a t K a r a c h i , where she r e s i d e s . Three o f t h e 
Supreme C o u r t j u d g e s h e a r d t h e p a r t i e s c o n c e r n e d and d e c l a r e d t he r e q u e s t 
a d m i s s i b l e , bu t t h e Government i m m e d i a t e l y changed t he r u l e s c o n c e r n i n g 
a u d i e n c e s o f t he S p e c i a l C o u r t s so as t o a l l o w t h e c o u r t s t o t r a v e l , and t h e 
Supreme C o u r t on t h o s e g rounds d e c l a r e d t he r e q u e s t i n a p p l i c a b l e . A l l t he 
same, t h e S p e c i a l C o u r t i n L a h o r e l a t e r r e f u s e d t o g r a n t M r s . B h u t t o ' s r e q u e s t 
t o s t a n d t r i a l i n K a r a c h i and the f o r m e r P r i m e M i n i s t e r i s t h e r e f o r e c o m p e l l e d 
t o make i n n u m e r a b l e j o u r n e y s i n c o m p a t i b l e w i t h h e r a c t i v i t i e s as a member o f 
p a r l i a m e n t and l e a d e r o f h e r p a r t y . 

1 0 . Many e x a m p l e s o f m a l p r a c t i c e a r e c i t e d i n P a k i s t a n on t he p a r t o f j u d g e s 
i n t he l o w e r c o u r t s and even some H i g h C o u r t j u d g e s . C o n s e q u e n t l y , w h i l e t he 
i n d e p e n d e n c e o f many j u d g e s i s u n q u e s t i o n a b l e and a c k n o w l e d g e d , o t h e r s , and 
more p a r t i c u l a r l y t he j u d g e s a p p o i n t e d t o t h e S p e c i a l C o u r t s , a r e r e g a r d e d as 
a g e n t s o f t h e c o u n t r y ' s r u l e r s . To make t h i n g s w o r s e , i n P a k i s t a n j u d g e s a r e 
p r o t e c t e d f r om any c r i t i c i s m by t he con temp t o f c o u r t p r o c e e d i n g s w h i c h a r e 
more and more w i d e l y r e s o r t e d t o and w h i c h t h e IFHR c o n s i d e r s as s e r i o u s l y 
d e t r i m e n t a l t o f r eedom o f i n f o r m a t i o n . T a k i n g t he same v i e w . 
Judge Do rab P a t e l has s e v e r a l t i m e s p u b l i c l y s t r e s s e d t h a t a r t i c l e 204 o f t he 
C o n s t i t u t i o n , w h i c h a u t h o r i z e s p e n a l p r o c e e d i n g s a g a i n s t t h o s e who c r i t i c i z e 
j udgemen ts o r j u d g e s , even i m p a r t i a l l y , s h o u l d be amended. 

1 1 . P a r a g r a p h 6 o f t he B a s i c P r i n c i p l e s on t h e Independence o f t h e J u d i c i a r y 
s t a t e s t h a t : "The p r i n c i p l e o f t h e i n d e p e n d e n c e o f t h e j u d i c a r y e n t i t l e s and 
r e q u i r e s t he j u d i c i a r y t o e n s u r e t h a t j u d i c i a l p r o c e e d i n g s a r e c o n d u c t e d 
f a i r l y and t h a t t h e r i g h t s o f t he p a r t i e s a r e r e s p e c t e d . " The IFHR h a s n o t e d 
a g r e a t many v i o l a t i o n s o f t h i s p r o v i s i o n a r i s i n g f r om the common p r a c t i c e o f 
a r b i t r a r y a r r e s t and d e t e n t i o n o f t e n i n v o l v i n g t o r t u r e and i l l - t r e a t m e n t . 
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1 2 . M o s t o f t h e p e r s o n s a r r e s t e d , o f t e n w i t h o u t a w a r r a n t , were s u b j e c t e d 
d u r i n g t h e i r d e t e n t i o n t o t o r t u r e by t h e p o l i c e o r by t he a r m y ' s s p e c i a l 
s e r v i c e s . The C e n t r a l I n v e s t i g a t i o n A g e n c y (CIA) i s one o f t h e b r a n c h e s o f 
t he p o l i c e n o t o r i o u s f o r t o r t u r i n g d e t e n t e e s . D e s p i t e numerous c o m p l a i n t s , 
p o l i c e o f f i c e r s a r e r a r e l y c o n v i c t e d and t h e p e n a l t i e s u s u a l l y c o n s i s t i n 
t r a n s f e r s t o o t h e r p o s t s . The a r m y ' s s p e c i a l s e r v i c e s ( I n t e r - S e r v i c e 
I n t e l l i g e n c e Agency - ISA) a l s o commonly p r a c t i s e t o r t u r e . 

1 3 . The t r e a t m e n t most o f t e n i n f l i c t e d i s t o suspend a c c u s e d p e r s o n s by t h e 
m a n a c l e s w i t h w h i c h t h e i r hands a r e s h a c k l e d b e h i n d t h e i r b a c k s , c a u s i n g 
d i s l o c a t i o n o f the s h o u l d e r j o i n t s , o r t o hang them head downwards f o r h o u r s 
a t a t i m e . S e v e r a l w i t n e s s e s c l a i m t o have been f o r c e d t o r e m a i n s t a n d i n g , 
n i g h t and d a y , f o r a week. B e a t i n g s , n o t a b l y on the s o l e s o f the f e e t , 
e l e c t r i c s h o c k s and b u r n i n g w i t h c i g a r e t t e s a r e common p r a c t i c e . These 
p h y s i c a l t o r t u r e s a r e a c c o m p a n i e d , i n s e l e c t e d c a s e s , by t h r e a t s o f v i o l e n c e 
a g a i n s t t he d e t a i n e e ' s f a m i l y . 

1 4 . Among t h o s e t o r t u r e d we may c i t e t h e c a s e s o f M r . Ranan A l i D a n i s h , o f t h e 
P a k i s t a n S t u d e n t s ' F e d e r a t i o n (PSF) i n K a r a c h i , o r M r . Muhammed S a d i q Umran, a 
f o r m e r m i n i s t e r i n t h e B a l u c h i s t a n G o v e r n m e n t , who were a r r e s t e d i n t he autumn 
o f 199 0 and t o r t u r e d f o r s e v e r a l weeks o n C I A o r S I A p r e m i s e s . The same 
a p p l i e s t o Mr . Shanawaz S h a n i , M r . M a q b o o l C h a n n a h , M r . J a h a n g i r I chang and 
Mr . E j a z I c h o s o , y o u t h a c t i v i s t s i n t h e PPP some o f whom were f o r c e d t o r e m a i n 
s t a n d i n g f o r s e v e r a l d a y s , b e a t e n and g i v e n e l e c t r i c s h o c k s . P u b l i c f e e l i n g 
was p a r t i c u l a r l y s t i r r e d by t h e c a s e o f young R a h e e l a T i w a n a , an a c t i v i s t i n 
t h e P S F , a s t u d e n t movement l i n k e d t o t h e P P P , who was t r a n s f e r r e d t o t h e 
p s y c h i a t r i c h o s p i t a l i n K a r a c h i f o l l o w i n g t he t o r t u r e s she underwen t d u r i n g 
he r d e t e n t i o n . 

1 5 . The p e r s i s t e n c e o f t h i s s i t u a t i o n i s f a c i l i t a t e d by r e s o r t t o s u c c e s s i v e 
i n d i c t m e n t s . Thus i t i s common p r a c t i c e t o draw up a g a i n s t a c c u s e d p e r s o n s a n 
i n i t i a l i n d i c t m e n t ( F i r s t I n v e s t i g a t i o n R e p o r t ) w h i c h a l l o w s them t o be h e l d 
i n c u s t o d y f o r a f o r t n i g h t s i m p l y on t he a u t h o r i t y o f a l aw o f f i c e r 
( m a g i s t r a t e ) and t o p r e f e r new c h a r g e s a g a i n s t them when t h a t t i m e i s u p , so 
t h a t t h e y c a n be d e t a i n e d a l m o s t i n d e f i n i t e l y w i t h no r e a l l e g a l c h e c k . 

1 6 . In c o n c l u s i o n , t h e IFHR i s u r g i n g upon t h e P a k i s t a n a u t h o r i t i e s t he need 
f o r s t r o n g a c t i o n t o p u t an end t o t he i m p u n i t y e n j o y e d by t h e p o l i c e and t h e 
army f o r t h e i r r o u t i n e p r a c t i c e o f t o r t u r e and t o c o m p e l them t o r e s p e c t t h e 
r u l e s o f p e n a l p r o c e d u r e e s t a b l i s h e d t o p r o t e c t i n d i v i d u a l f r e e d o m s . 
F u r t h e r m o r e , t h e IFHR i s c a l l i n g upon t h e P a k i s t a n Government t o a b o l i s h t h e 
S p e c i a l C o u r t s , whose m a i n t e n a n c e i s i n c o m p a t i b l e w i t h t he r i g h t t o a f a i r 
t r i a l , t h e r i g h t s o f t he d e f e n c e and t h e i n d e p e n d e n c e o f t he j u d i c i a r y . 


