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1. The Genersl Assembly, in connexion with the consideration at iﬁs eighth
session of supplementary estimates for the payment of certain ewards of the
United Nations Administrative TriBunal, decided by resolution 785 4 (VIII)

' of 9 December 1953 to request an advisory opinion from the International
Court of Justice on the following legal questions:.

"(3) Heving regard to the Staetute of the United Nations Administrative
Tribunel and to any other relevant instruments and to the relevant records,
has the General Assembly the right ¢n any grounds to refuse to give effect
to an award of compensation mede by that Tribunel in favour of a steff
mermber of the United Nations whose contract of service has been terminated
without his assent?

"(2) If the answer given by the Court to question (1) is in the
affirmetive, what are the prineipal grounds upon which the General Assembly
could lawfully exercise such a right?" '

2. The International Court of Justice in its Advisory Opinion of 13 July 195k
(A/ETOl) held, by 9 votes to 3, that the Generallﬁssembly has no right on any
grounds to refuse to give effect to an eward of compensation mede by the
Administrative Tribuna; of the United Nations in favour of a staff member of

the United Nations whose comtract of serviee has been terminated without his
assent. As the first question was arswered in the negative it was not necessary
for the Court to reply to the second question.
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3.  On the recommendation of the General Committee the item "Awards of
compensation made by the United Nations adninistfa.tive Tribunel: Advisory
Opinion of the Imternational Court of Justice” was placed on the agends of the
ninth session by the General Assembly at its L77th meeting on 2L September 195k
and was referred to the Fifth Committee by the General Assemﬁly at its 478th
meeting on 25 September 195k. '

L,  The Fifth Committee also had before it a report by the Secretary-Gemeral
on Budgetary Arrangements for the Payment of Indemnities (Af€.5/607) which

had been prepared pursuant to a statement 'made by the Secretary-General 1:0 the
Fifth Comittee during the eighth seession of the Genmeral Assembly following

2 proposal made by the representative of Argentina (A/2615, pares. 58-60). :
The report of the Secretary-General classified indemnity payments under two
different cetegorlies, namely, indemnity payments mede under the provisions of
the Staff Regulations and the Staff Rules and indemnity payments arising out

of decisions by the Administrative Tribunal. With respect to the fi_rst
category the report recommended thet appropriate provision for such payments
should c:ontilnue to be made in the annuel budget of the Organizetion in the

seme wey as for other common staff costs., With respect to the second category,.
however, 11; was considered impossi‘ble to foreca.st with any degree of certainty
the amountswhich may be required from yee.r to :,'ea.r 1o meet awa.rds of the
Aﬁminiatrative Tribunal. The rjeport considered thet in order to remove the
posaibility of wide fluctuations between estimates and. aotual -expenditures

there would be cons:l.dera.‘ble merit in making SpeClEl budgetary a.rra.ngements for
their payment, which would teke account of the fact that the Secretaryvcenera.l
shoulrl be in & posi‘bion to finalize such payments within.a réasonsble time.

It was, therafore, proposed that a speclal indemnity fund should be esta:blishnd
from which the Secret&ry-Genera.l would be authorized to make ell paamenta arising
out of decisions by the Admim.stre.tive !'ribuna.l, such & fund would be meintained
out of income from staff assessment a,nd would stand at a level of $250,000 ot
the beginning of each year.
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5. fthe Advisory Committee on Administrative and Budgetary Questions in its
33rd report %o the ninth session of the General Assembly {A/2837) concurred

in the Secretary-ﬂeneral 8 proposal concerning the first ecategory of indemnity
payments. With respect to the second category the Advisory Committee expressed .
its agreement that the special indemnlty fund proposed by the Secretary-General
might offer scme advantage in obviating any wide varistion between the amounts
appropristed annually in respect of common gtaff cosﬁs and those actually
expended. The Sommittee recommended, however, that the fund ghould be

. established in the first instance on an:experimental basis and be subject to
review at the end of two years.

6.  The Pifth Committee comsidered the item at ite 47hth to WBOth meetings
from 3 to § December 1954, At the opening of the general discussion the
representatives of Argentina and the United States of Americe introduced &
Joint draft resolution (4/C.5/L.317) providing that the General Assembly,
having considered the Advisory Opinion of the International Court of Justice
and the report of the Secretary-General on Budgetary Arrangements for Payment
of Indemnities, would decide to take note of the Advieory Opinion.

7. The joint draft resolution further proposed the ﬂbllowing amendments %o

" the Statute of the United Nations Administrative Tribunal:

"1. Omit present paragraph 2 of Article 10 and renumber remﬁining
paragraphs accordingly;

"3, Imsert following new Article 11 and rqnuﬁber following articlee
accordingly:

Article 11

'l. Subject to suspension and review by the Board of
Judicial Review as provided in paregraphs 2, 3 and b4 of this
Article, and to the power of the General Assembly to request
an advisory opinion of the International €ourt of Justice onm
questions of law, Jjudgments of the Administrative Tribunal
shell be final and without eppeal effective ninety days
following the date of judgment.

‘2. Upon the proposel of a Member State or of the Aﬂriaory
Committee on Administrative and Budgetzry Questions of the
General Aseembly, eny Judgment of the Administrative Tribunel
mzy, by simple majority vote of the General Assembly be referred
to the Board of Judicial Review constituted pursuant to paragraph 3
below. The Board of Judicial Review may remand a case for
rehearing or reconsideration by the members originally sitting in
the case or by the full membership, and may confirm, set aside or
revise a Judgment of the Tribunal, in accordance with such rules &3
it may establish to govern its proceedings.
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%.. The Board of Judiciel Review shell be composed of
three members, one to be elected by the General Assembly for
& term of three years, the sscond to be named by the President
of the Intermationnl Court of Justice for & similer term, and
the third to be nomed by the first two members acting jointly -
when & cese 1s referred to the Board by the Genersl Assembly.

W. If withih ninety days of jJudgment by the Adminisirstive
Tribunel a Member State or the Advisory Committee on Adminisgrative
and Budgetary Questions notifies the Secretary-Qeneral of an ‘
‘intention to meke a proposal of the kind referred to in paragraph 2,
or a proposal to seek an advisory cpinion of the International
Sourt of Justice, the judgment will be suspended pending :
disposition of such proposal at the current or next regular session
of the General Assembly, as the case may be, and the Secretery-
‘General will give notice to the Tribunael, the parties, and.all
Members of the intended proposal.’

S,  Insert the following at the beginning of the first sentence of .
Article 2 (1)

'Acting within the authority granted to it by the Genaral Aasemhl¢
perticulsrly by the present Statute and the Steff Regulations',

"s.  Add the following sentence at the end of Article 2(1):

'In discharging its responsibility under the present statute, the
Tribunal shall have due regard for the intention end understanding of -
the 8emeral Assembly concerning the application of the Statute and the
Staff Regulations as thet intention end understanding are evidenced hy‘
- the pertivent records'.

5.  Add the following at the end of Article 2(4):

'mor shall it be competent to substitute its Judgment in areas
reserved for the discretion of the Secretary-@uneral.

6. Omit the final two sentences of Article 9(1) and substitute the
following:

'If, in its opinion, special circumstances so warrent, the o
Pribunal may recommend to the General Assembly an additiona; EE_EEEEEE ~
;m;mant.*'

B, v Finally, the joint draft reaolution of Argentina and the United States
provided for the establishment of a Bpecial Indemmity Fund ageinst which the
Secretary-General would be authorized to charge any payments for awards, costs
and expenses finally adjudged by the United Netions Admintstrative Tribunal or
by the Board of Judicial Review whose establishment wes propused in the joint
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draft resolution. It provided that the Secretary-General on 1 January 1955
would transfer to the Fund from fhe income from staff assessment as a‘firat
charge against such income an smount of $250 000.00 and on l Janmuary of each\
subsequent year such amount as would be necessary to bring the credit in the
Fund up to $250,000.00.
Q. The representative of the United States ia introducing the joint drafi
resolution referred to the Advisory Opinion of the International Court of
Justice. He stated that his Government, like the minority of the members of
the Court, disagreed with the opinion of the Court. The United Stetes remained
firmly convinced that the General Assembly had the right to refuse to give
effact to decisions made by one of its subsidiary organs. It also continued to
‘disagree with the particular, awards by the Administrative Tribunel, considered
at the elghth session. However, consisteﬁx‘uith its policy in other cases,

the Covermment of the United States was prepared to respect the authority of
the International Court of Justice. 7
10. The representative of the United States further stated that it remsined
for the General Assenbly to decide what action was celled for as & consequence
Eof the construction placed upon the Statute of the Administrative Tribunal by
the Intefnational Court of Justice. He referred to the statement of the Court
to the effect that in order that judgments be subjected to review by any body
other than the Tribunal itself, it would be necessary that the Statute of the
Tribunal or'same_other legal instrument gbverning it sho@ld contaln &n'expresé
provision to that effect. The Court noted that the Gexeral Assembly had the
powér to amend the Stetute of the Administratiﬁe Iribuna‘ by virtue of Article 11
of that Statute end to provide for means of redress by aj
(A/2701, I.C.J. Reports 1954, p.56).
il. The representative of the United States pointed out(that domestic systems
of lav are sccustomed to the process of Judicial review which he considered a
prerequisite of & mature and sound judicial gystem. In order to provide againat
wthe contingency of grievoua error by the Tribumal, it would be sufficient that
iJuddeial review should be provided when, in the opinion of a responsible organ

a of the United Nations, such review was neceasary The emendments to the Statute

other orgen
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of the Administretive Tribunal proposed in the joint draft resolwtion of
Argentine and the United States, provided the machinery for such review., The
legnl resdﬁrc_ea of the International Court of Justice would be aveilable where
broad and general issues of international and Cherter law were involved and &
more flexible Judicial procedure would be provided where there might be complex
issues of fact involved in specific individual ceses.
12. The United States would have preferred o simple amendment subjecting eny
avard to challenge and rejection in the Generel Assembly but it had made its
present proposala in deference to the stetement by the Intemtional Oeurt to
the effect that should the Assembly conmtemplate, for d.ealimg with future -disputes,
the mking of same provision for the review of the awards of the Tribunai,
the Court was of the opinion that the General Aasembly itself, in view of its.
composition ‘and functions , could herdlyact as a judicial organ for that purpose.
13. With reapect to the proposed anendment to Article 9(1) of the Tribunal's
stetute, the repreaentative of the United States recalled the amendment made at
the eighth session of the General Assembly which limited the amount of an award
to two years net base salary. He polnted out thet the Assembly, however, had
added g provisc that the Tribunal might in exceptional chgas when it conesldered -
it austified ‘order tha pa.yment of & higher indemity. - Thia proviso was 1nt.ended
to guard egainst extmrdinm ha.rdship cases and the representative of the
United States believed the seme obdecti_ve could be served by permitting the
Tribunal without exceeding the two-year maximum in its avards to recommend
x-gratia paymenta
1'+ With respect to the proposed an{endments to Article E(l) and (4), the
representative of the Un:l.ted. States said thet they were intended to make it clear
that the Tribunal should have due regard for the in’c.ent.itm and understending of
the General Assembly concerning the statute and the Staff Regulations and tha:b
by d.isremding the eizpreaaed 1ntention of the General Assembly or by substituting- :
its Judgment in areas reserved for the. d.iscretion of the Secretary-ceneral the
Tribunal would be a.c'l'.ing in excess of its competence.  These ha.sic principles
he believed should not be left to implication but should be spelled. out.
15. The represemtative of the United States emphasized the importance which his
Government a.ttach-_e_d.t';q the $ropesals’ for the prcrv:lsiqn of a Judicial_l reviev of
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Judgments of the Administrative Tribunal and eonsidered that the proposed
smendments represented the min:l.nmm which the General Assembly wa§ called upon
to do in the light of the advice of the International COurt cf .Ius'bice

16. The representative of the. United States pointed out that the Joint draft
resolution also contained the Secretary.General's proposal for the e.fztablismen't
of & special fund for the payment of Tribunal awards which his delegation
considered consistent with the guiding principle of providing in advance

for the smooth functioning of .the Administrative Tribunel ‘sys-tém.

7. The reﬁresenta.tive of the Unj.lon of Boviet Soclslist Répuhlics statad that
the gquestion of amending the Stetute of the Tribunel was not on the agenda of
the General Asgembly and the General Assembly had not authorized the Fifth
Commlttee to cmmider it. The Committee was only concerned with te.king no’ce
of the Advisory. Opi.nion and with the question of how to give effect to the
Judgments of the Aministrative Tribunal. He proposed therefore that the

© Fifth Committee should decide that 1t was not competent to consider the question .'

of a.men&nents to the Statute of the United Nations Administrative Tribupal’ under
the agenda item as it was transmitted to the Fifth Camittee by the Geners.
Assembly.

18'.- Some representatives exprassed the view that the Commitiee was competenf
_:wto consider any question ‘arising out of the Advisory Dpinion, including the
"est.a.blishment of.a review procedure. The Internatione.l Court of Justice had
in fact referred to such a possibility. Other representatives doubted if ‘the
fact that the cgurt uentioned the problem of review was enough to e.utomtica‘.tly
include it on the e.genda of the Seneral Assembly. It was also stated by scme
repreaentativea ‘that e emendment of the Statute of the Administrative Tr:l.‘bunal,
Valthougn comidered by the Fifth Committes in the past, might be more

‘ a.pprop;tis.tely _d.ea.lt: ‘with by the Sixth Committee.
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19, Stil) other representatives expressed the view that while the Committee
might be competent to consider the proposal from a legal point of view, it would
not be desirable to discuss the proposed amendments during the present session
of the General Assembly because of the lack of time for adequctehccnsidcraticn
and for consultation with Governments. The fact that they would vote in favour
of the competence of the Committee was not intended to exclude the possilbility
ol postponement.

20. The representative of Lebanon moved that a vote on the proposal of the represantativ
of' the Union of Boviet Sociallist Republics be postponed until efter the conclusion of
the general debate. After a procedural discussion, he withdrew thls motion

in order to expedite the work of the Committee. The Cormittee rejected the
proposal of the Union of Soviet Sociaiist Republics by 15 votes to 6 with 21
abstentions. l .

21. The representative of Poland explaeined that he had voted for the Union of
‘Boviet Socialist Republics proposel because his delegation believed that thé
Committee Should‘confine its consideration to the subject of the payﬁent of |
indemitites and should not discuss the question of emendment to the statute of
the Aﬂministrative Tribunal Bince that question was not on the agenda and hed
not been referred to the Ccmmittee by the Generel Assembly. The repreﬁentative
of Israel explained that he had gbetained because he was unable to €ake an
impromptu decision on -such a cdmplex matter and the representatiVE of the
Netherlands stated that he had &bstained because he was not satsifled that the
question could be properly discugsed at the present session.

22, It was the consensus of the qOmmittee that it should take note of the
Advisory Opinion and that the awar?c in gquestion shcu;d be paid. In the
discussion, a number of representatives expressed appreciation for the positicn
of the United States in accepting the Advisory Opinion of the International Court
of Justice even though disagreeing wiﬁh the ccgclusions of that opinion.
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23. With respect to the method of payment of the awerds, a number of
representatives stated that they had no strong views on wnether the necemssary
funds should be voted directly in the budget,'or vhether payment should be made
from a special indemnity fund %0 be established. They had no objectlion to
the establishment of such en indemnity fupd and were prapared to follow the
suggestion of the Secretary-ﬂeneral end the Advisory Committee on Administrative
and Budgetary Questions.
2k. The representative of the Union of Soviet Socialist Repudblics, supported
by the representmtive of Czechoslovakia, was oppused to the establishment of a
special indemnity fund. He considered such a fund unnecessary since awerds
could be paid, Bs in previous years, from budget appropriaticns allocated- %o
common ‘staff costs. Furthermore, he believed that the finaneing of such a
fund from staff assesspent might prejudice the use of staff aspessment for
purposes of tax equaliaation in eccordance with proposals to be considered at
the tenth session. - In that ‘connexion he recalled the stetement made by the
United States rdpres‘;tative at the 4jend meeting, during the consideration of -
the Tax qua;ization Fund, and verned the Committee of the possible cffect the
ection referred to in thet statement might have on the pfopoaed'SPeciﬁi
Indemaity Fund.‘ The representatives of the United States and Aubtralia stated
that if a tnx equalization plan utilizing the staff assessment weve apyrqyeﬁ at
the next aession of the General Assembly, the method of financing thq/eﬁ;ciul
indemnity fund could then be reconsidered. e
25.' In responss to . request for cla.rifica.tion, the re;puwé;tative of the
Secretary General stated that it was correct to say that t affect of payﬁﬁn$a
to the. Special Indemnitg Fund would mot be felt in full by Member States whi»n
ruceived tax: paymsnta from their nationala who ware staff membera of the Unitea
Rationa n excesa of their share in -the cuggested Tax Eaualizetion Fund, A
limilar effect would be felt under the plan offered by the United States
representative at the h72nd mecting.
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26, With respect to the praposals for amendment of the Statute of the Ih:i.teti
Nations Administrative Tribunal , while a few representatives were prepared Lo
accept the proposed amendments immediately, many representaiives were of the view
that the propesals raised complex guestions which could.not be adequately considere
in the time remaining in the ninth session, The,v glso considered it esse;tial to
consult i}heir $vernments before taking a decision. A few repre'sen_tati\'res‘
questioned vhether review of Tribunal Judgments would be desiraeble. While
recognizing that in national judicial systems there was ordimarily e right of
appeal, 'they bellieved that it was some'bimes necessary to ensure the finality of'
Judements in order not to weaken the au'bhorlty of a Tribunal or impalr
administrative efficiency by excessive delay., Theypointed out that there had been
no provisleon for review of judgments of the Administrative Tribunal of the League
of Nations, and that the cmission of review procedure from the Statute of the
United Nations Administrative Tribunsl had been deliberate in order not to a.ffect '
adversely the morsle of the staff. :

27« A number of representa.‘hives ,» some of whom accepted the princiﬁl_e ‘that there =
should be a judicial review of julgments of the Administrative Tribumal, expressed
doubts conecerning certain details of the proepdure provided in the joint Grait -
regolution of Argentina and the United States, It was generally believed that any.
procedure to be established should be Sruly ;]uﬂicial and that the mhority,
independence and judicial eharacter of the Administrative Triblma.l should ‘he
preserved, Some representatives clou‘bted. whether the proposed Boa.rd of. J\ﬂici&l
Review, being mepely an ag_hoc bcdy, would have sufficient pemanency and atature
for this purpcse, Doupts were a.‘l.so expresged concerning “the propoaed ma‘thod of
constituting the Board. . L

28, The method by which the review was to be initiated was also.a matter of
consldersble concern, Some representa‘bivea, a.lthough recogniaing the desira‘aility
of some machinery to act as a 'filter for ensuring that onldy- serdous cases were
reviewed, believed that the parties, :anluding the sta.ff member concerned, should
heve the right to request a review. They doubted that the General Assembly should
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be asked to decide which cases should be reviewed, since the Assembly was &
political organ and could not easily examine judicial issues as they spplied to
individusl cases. They further considered that initiation of review might be an
undue burden on the General Assembly, and that there would be danger to the
administrative efficiency of the Secreteriat if Member States were to use the
proposed proced,ure to support their nationals in cases which had been decided

by the Tribunal. They also believed the initlation of a review by the Advisory
Committee to be a function inappropriate Tor that organ.

29, The suggestion was made by some representatives that a review mlght be made
by a special chamber of the International Court of Justice under Article 26 of
its Statute. The possibility of a procedux;é similar to that provided in the
Statute of the Administrative Tribunal of the Internaticnal Labour Organisation
wag also mentioned,

30, At the 478th meeting of the Fifth Cammittee on 8 August 1954 Argentina and
the United States, in the 1ight of the views expressed in the general debate,
withdrew their joint draft resolution (A/G.g /L.317) and in its place & joint draft
resolution {A/C.5/1.321) was submitted by Argentina, Caneda, Chile, Cuba, Turkey
and the United States of America.

31, Part Bof the mew six-Pover draft resclution provided that the Assembly would
accept 1nf prionciple the establishment of a procedure for Judicial review of
Judgments of the Administrative Tribunal (paregraph 1); would establish &
Specisl Committee composéd of eleven members to develop such & procedure, taking
into aecoun_;c the views of Member States, and to report thereon to the tenth sessiom
of the General Assembly (peragraph 2); would request the Secretary-Gemeral 1o
notify all Member States of the date on whiclhi the Special Cammittee should neet
end to invite them to sutmit proposals for a Judicial review procedure for the
consideration of the Committee (paragraph 3); end finally, would decide that as
) transitional measure judgments of the Administrative Tribunal should became
finel on the thirty-firs’t day fouowing date of judgment, provided further thot if,
within thirty days of Judgment, !mar Member of United Nations or either of the
parties should notify the Secretary-ﬂeneml of their view that a particular
Judgment should be reviewed, ‘l;he Judgment in gquestion would be subject to review
by such judiciel review procedure as the General Assembly should provide at its

-
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tenth session. The Secretary-Genersl should notify the parties, the Tribunal and
Member States of recelpt of such notice (peragraph 4).

32, Part C of the new six-Power draft resclution providing for the establishment
of a Special Indemnity Fuxs.d, while in substence similar to the final paragraph of
the joint draft resolution of Argemtina and the United States, adopted the text
recammended by the Advisory Committee in this respect (A/2837).

%3, The representative of the United States explained that the new proposael
reflected the view of members of the Committee that there was not sufficient time
at the present session to give detailed consideration to the amendment of the |
Statute of the Administrative Tribunal in order to provide for a Judiéi_al review of
the judgments of that body, The new six--Power draft-résolution gecordingly |
provided only for the acceptance of principle of Judicial review at this stage.

It also accepted the suggestion thet & sPecial'inter-seéaionary cormittee of
Member Stetes should meet at Hesdquarters to stud;f the details of its application
as the most satisfactory method of expediting action by the General Assembly at its
tenth session, This draft resolution contalned as & ‘cr_ansitibne;l meapure a
provision making it possible to suspend ewerds rendered between the ninth and
tenth sessions of the Generel Assembly in order that they be subject Yo review by
such procedure as the Genersal Assembly would provide at its tenth session. He
considered this messure necessary to guard against a miscarriage of .justice in

the interval before detailed procedure was spproved, and explained that wnder this
proposal, the judgment would be considered final at the end of the tenth 8&8310!1 -
if no procedure for review was estahl:.ahed Quring that session,

34, Amendments %o the six-Pover dreft resclution were submitted .jointly ’oy Eplgium,
Brazil, Egypt, India, Norwey and Pakisten (Afc.5/1.322), These amenduents would.
add to the preamble of the draft resclution the consiﬂera.tions that under ar'bicle ll
of the tatute of the Administrative Tribunel the General Asaem‘oly coulﬂ. amfsnd that
Statute, and that the question of the possible establishment of procedure for

eppeal againat ‘Bhe Judgments of the Administrative Tri'buna.l required care:t‘ul
examination,
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35. The amendments would alsoc delete Part B of the six.Pover draft resolution and
replace 1t by & text providing that the General Assembly would request Member
States to cormunicate to the Seeretary-General before 1 July 1955 their views on
the possible esteblishment of procédtn'e for appeal against the judgments of the
Administrative Tribunal and to submit any suggestions which they might consider
useful; would invite the Secretary-General to consult on this matter with the
specialized agencles concerned; and request him to transmit to the General Assembly
at its tenth session the commmications received from Member States and from
specialized a.geﬁcies. _

36. The representatives of Pelgium, Brazil, Egypt, India and Pakistg:{ s Sponscrs
of the joint amendments explained that these proposed amendments did not mean that
they vere opposed to the principle of juiicial review but $hat they considered it
premature to take a final decision on 1t at the present gession,

37. Those representa.‘hivea who aupported the joint draft proposal of A,\Jgentina,
Ca.nada., Chile, Cuba, Turkey and the. United States of America ware of/t.he view thet
the Genera.l Asserbly at its preaent session should accept the principle of Judicial
Teview wh;l_ch was generally recogﬁ,zed and which was not, they thought,l in serlious
digpute. - The acceptance .of “the principle would not commit any m;émber__-}ii-ﬁh regpect
to the :t‘om the procedure should teke. A pfoce&ime for Judicial raview, rather
than adversely affecting staff mora.le . would, they ‘believed. offer grea.ter legal
protectiab to the shaff, They expresaad a.ppreciation for the sp_rit of ccmpromise
_evidenced by the United St,ates and Argentina in withdrawing their origina.l proposal,
They pointed out that the Jjoint amendments proviﬂ.ed neither for the accepta.nce ot
the principle of Judieiel reviev noxr even for a study of the subdec‘t before the
tenth session of the Assem‘bly. They dia not believe that the communication of

| the views of Governments to the Becretary-ceneral for tmsmittal to the General
Assemdly .at its tenth session would be particularly useful in facilitating the work
of the Assem‘nly, which, as a result, might not be prepared +0 take acticn even
during that session,
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33« Those supporting the joint amendments of Belgitm, Brazil, E.gypt, India,

Norway and Palaistan considered that it was unfair to aak States, who had not had
the oppertunity to study the matter fully and to receive instructions from their
Governments, to decide on the question of principle during the present seasion,
The:.r were also of the opinion that the question of primiple could. not be ccmpletaly
separated from the details of procedure since acceptence’ of .j\:ﬂicial raview wwld
depend on vhether a steisfactory form for that review could ’oe de'viseﬁ. They - o
further believed that the specielized agencles sb.ould 'be consul'hed, particularwr
with respect to the Tribunal's jurisdiction in cases affecting the joint ‘pension
fund, They alsc opposed parsgraph 4 of Part B of the six«Power draft reaolution _
which provided for the suspension of Judgments a.nd for their review by pro@e&m '
vhich had yet to be developed. Scme representatives conaid.ereﬁ sueh a proposal fo
be legelly unsound as constitubing ex post fasto action which migb:b reaul‘h in &
denial of Justice, while others who 4id not q_ueation 1t ngmw believerl t.ha.t it
did not represest sound administrative practice, It was also poin'bed cut'. thst

this paragra.ph would in fact modify the a.pplica‘bion of the Sta.tute of. the Tr.‘i‘bmal
without formally amending it. : o

39. Those supporiing paragraph L of Part B of the six-Po'der ara:ft reaoluticn
argued that that peragraph would not constitute ex post facto a.ction sinea the
suspenslon of any Judgments and their suhsequent review would be. in accorr;ance
with the decision existing at the time. that the judgnent- was h&nﬂ.ed dowil,  Yhepe'
could therefore be no question of retroactive efi‘ect. .

40, After discussion by the Committee of the Bix-Power dra.ﬁ: rseaclution a.nd of ‘hhe
Joint auendments , the sponsors of the draft resclution (a/c. 5[L;}21) acceptad
several. amendments, They accephted an amenamen'h 4o paragra.ph 2 of Part B in orger’
%o meet the point in the joint smendments (4/C. 5/1'.-.522) concerning consuitation with
the speclalized sgencies. They also accepted & sugges'bion me.de by the
reprasentative of Australia that the proposed tramition&l meaaure hould ba
clarified by the adding of & sentence to the effect thet :n.f‘ o revizw procedwre .
were provided by the tenth regular sesslop before 31 December 1955 P W Buspenderi
Judzments would become final on that date, They further a@eed “that \:he Spacial
Comzittee should congist of fifteen, instead of elsven, members apd aucepted a
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sugegestion by the representative of Lebanon that notificetion fram ten Members,
rather than from only one Member of the United Rations should be requi-red in order
to, suspend & perticular Judmment under paragreph 4 of Part B,

41, The sponsors also accepted the {irst proposed addition to the pxeamble contained
in the Joint amengments (A/C,5/L.322). They also "accepted' the second proposed
‘addition’ tc ‘the pream‘nle provided the words "the question of the pogsible" were
deleted, so t,he.t the paragmph would read ‘“believing that the establishment of
'-procedwe for appeal agalnst the judgnenta of the Administrative Tribunal requires
'care'f‘ul? examina’bion - A revised Joint draﬁ: resolution was submitbed 'by Argentlm,
| , ,_Chile, Cubs, Turkey and the United States which embodied these amendments.
(Afc 5/L 381 /Rev.1). Do

42, The repreaentative of Belgitm; speaking for the sponsors of the Joing
a.mendmen‘bs, armounced that they alsc were prepared to make certaln mad.Li’ica.tiona
in. 't.heiz' prcpoaed. t-ext. In p&rticular, they would agree to the establishment of
& specia.l committee of Member States to study the question. The revision of the
amndments {A/C 5 /Ln322/Rev,1) provided that Part B of the revised six-power draft
reaolution woul& be deleted. It would be replaced by a text providin.g thet ths
Genera.‘l. Assemhly wou:l.d. request maber States to cormumiecate to the Secre‘bary-senera.l,
hefore 1 Jul:.r 1955 s thelr views on the possible sstablishment of procedxxre for
a.ppeal aaainst the ,jud@:ents of the Administra.tive Tribunal and %o submit any
suggestions vhich they might consider usefu:l., would invite the Secretaw-ﬂeneral to
consult on this matiter with the specialized agencies concerned; would esta‘bliﬁh

& specia;l cmi‘htee composed of fifteen tembers %o meet at a time to be Pixed in
consul'bation with the Secretary-General to study the guestion of the establishment
of such a. procedure in all its aape:cts and to report to the Generasl Asserbly at its
tenth session, a.nd. would request the Secretary-General to notify all Member States
of the da‘be on which the specisl comnitiee shouwld meet.

lsi'. The principal ranaining &iﬁ‘emnces in gsubstance between the propesals in the
revised six-power arm: resclution. (A/C.S/L.}El/ﬂev.l) and the propostls in the
revised- Joint amendments (A/C.5/L. 322/Rev.1) were the following: (1) The

reviaed six-;;cwer draft reaoluuon eonteined a provision accepting in principle
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the establishment of a procedure for judicial review of Judgments of the
Aministrative Tribunel, whereas the revised joint amendments comtained no such
provision. (2) the funection of the special canmittee to be established under the
revised six-poﬁrer draft resolution would be to develop a review prooedu;-e, vhereas
the function of the special committee under the joint smendments would de to study
the question of the establishment of a procedurs Tor appeal in all its aspeéts.
(3) The revised Joint sixspower resclution would contain a transitional measure
providing for the possibility of suspending judgments made in the interval between
the ninth and tenth sessions of the General Assembly pending the establishment of
& review procedure at the tenth session, whereas the revised joint amendments
contained no such provision.

Lhi  The Fifth Committee; at its 480th meeting on 9 December 1954, proceeded 86
vote on the revised joilnt draft resclution of Argentina, Cenada, Chile, Cuba,
Turkey and United States of Americe and on the amendments thereto submitted jointly
by Belgium, Brazil, Hgypt, Indla, Norwey end Pakisten. The first and the second
paragraphs of the preamble were adopted unanimously by e vote of 55 in favour, .
none o,gainst and no ‘ebstentions.

k5. At the request of the representative of the Unlon of Soviet Socialist’
Republics, a separate vote was taken on the third paragraph of the preamble,

The third parsgraph of the Eﬁam'ble was approved by LO votes in favour, none
against, and 5 abstentlons. |

46, Part A of the revised Ijoint dra.f‘t resglution was unanimously approved by

55 votes in favour, none a,ga.ﬁ.nst with no abstentions.

47, 'The repregentative of the Union of Soviet Soelslist Republics requested a
separate vote on the last two paragraphs of the Joint amendments to Part B of the
revised Joint tiraf'h resolution. After a procedural discussion, the representat;l.ve
of the Union of South Africas, in order to facilitate & decision by the Cammittes,
cbjected under Rule 130 of the Rules of Procedure of the Gemersl Assembly to the
requiest for a division and ,b,sked thet, ;Ln accordance with that rule, the guestion
of division be decided by the Comnittée. The representative of the Union of
Soviet Socialist Republics then withdrew his request. |
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L8, The amendments proposed Jointly by Belgium, Brazil, Egypt, Indias, Horway

and Pakisten were approved by & roll-call vote of 2B votes in favour, 24 egainst

and b sbstentions.
In favour:

Agatnst:

The voting wea ss follows:
Brazll, Burma, Costa Rieca, Czechoslovakia, Denmark, Ecuador,

- Bgypt, El Salvador, France, Iceland, Indie, Indonesis,

Luxembourg, Mexleo, Wetherlands, New Zealand, Norway, Pakistan,
Peru, Poland, Saudl Arabis, Sweden, Syria, Ukrainien Soviet

" Soclalist Republics, Union of Soviet Scciaslist Republics,

Yemen, Yugoslavia, Belgium.

Byelorussian Soviet Soelalist Republic, Canada, Chile, China,
Cuba, deinican Republic, Greece, Guatemsls, Honduras, Iran,
Iraq, Lebanon, Liveria, Nicaragua, Panaus, Parnguay,‘
Philippines, Thailand,‘Turkay, Union of South Afries,

‘United States of Amarica, Argentina, Auatralia, Bolivia.

Colnmbia, Iarael United Kingdom of Breat Brit&in‘and-
Northern Irelanﬁ, Venezuels,

49 Part C of the revised joint draft resolution was appfoved by 50 vates to 5
_with one ahatention.

50 The amanded moint draft resolution 1 Ee ) whole vas approveﬂ by a roll call

vote of 26 votes in favour, 3 againat sod 27 sbstentions. The voting was as

_follows.
In favour:
,.' .

Agaiﬁsi:‘ﬁ
Abstainingz

India, Indonesie, Luxembourg, Mexico, Netherlands,
New Zealend, Norway, Pakistan, Peru, Saudl Arabis, Sweden,

Syria, United Kingdom of Great Britain and Northe:p‘lrelﬂnd,

Costa Rica; Denmark, Ecuador, Egypt, EL Salvador, France,
Iceland. i
Turkey, United Statea'of Americs, China.

Iran, Irag, Isreel, Lebanon, Liberis, Nicatagua, Panams,
Paraguay, Philippines, Poland, Thailand, Ukrsinian Soviet
Soeialiat Republics, Union of South Africa, Unian of Soviet
Socialist Republics, Venezuela, Argentina, Bolivia, )

- Byelorussian Soviet Socialist Republie, Canaﬂa, Chile,

Colombia, Cdba, Czechoalovakia, Dominican Republic, Greece,
Guatemals, Hnmduraa.
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51. The representative of the United States of Ameriea explained that he hed
sbstalned on Part C of the revised Joint draft resolution end had voted against

the resolution as o whole sinee the refusal of the Camittee to a.coept the
principle of judicial review had completely changed the character of the resolution.
52, The reyrooentatives of Argentine and Cuba explained that they had a.bst.ained

on the reviaed Joint drafy resclution Bs a whole because the adoption of the
amendment had destroyed the goodwill which 'bhe sponaoring atates had sought to,
achieve in not pressing for an amendment of the statute at the present session, 7
They reserved the right, to submit: amendménts during the consideretion of the matter
in the Genera.l Aszembly, 'l o | |
55+ 'The representative of Israel explained that he had sbstained in the vole on
the draft resolution as a whole because he believed that in its preaent form the
amended resolution 4id not em‘oody the maximum of sgreement which in faot existed.
Had there been an opportunity to vote on Part B of the revised ;]oint draf*b / :
resolution he would have gpproved the first three paregraphs and shatained on
paragreph 4 which concerned the. transitional messure.

The representatives pf the Deminican Republic and Colembie explained thet
they had abstained in t.he vote on the draft resolution as e whole because they
believed the principle. of Judicial review should have been osta‘olished at the
present session. ’.-‘ P
- 54, The representativos of costa. Rica, Emt, India, Meld.co ex;plained that their
vote in favour of the amendmsnts should not be consideraed as expresaing opposition
to the idea of Judicial review but that they considered that a decision should
not be taken unbil a.fter careful study.

55. The repreaenta.tive of Austrelia explained that he had voted aga.inst the .
amendments but in fa.vour of the draft resolution as a whole beoa.use 5. élthough he
did not consider it the most satipfactory, he d1d find the draﬂ: resolu‘bion ono
which his delegation could sccept, KHis vote in favour of the draft resolution
should not be cohsid.ered. inconsistent with a vote to support amondments whioh
might be proposed during the consideration of the matier in a ple:ia.ry me&ting
of the General Assembly.,
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56. The Representative of Turkey, ot the k8lst meeting of the Fifth Committee

on 10 December 195%, explained that he had voted against the draft resolution as
8 whole because his delegation was not in agreement with all the amendments adopted
by the Committee. His negative vote should not be interpreted as opposition to
the payment of the awerds or to the estsblishment of a special indemnity fund.
57, The Chairmen, at the 432nd meeting om 11 December 195k, announced that
“pursuant to arrengements agreed to by the Fifth Committee, he .had. prepared a list
of Members for the Special Committee to be esteblished under Part B of the draft
resolution., He accordingly proposed the following fifteen Members: | Argentina,
Australia, Belgium, Brezil, Cenade, China, Cuba, France, Indla, Ireq, Israel,
Pakistan, the U,5.8.R., the Unlted Kingdom and the United States. No objection
being raised, the me:r_xbership of the Committee was approved,

AWARDS OF COMPENSATION MADE BY THE UNTTED NATIONS
ADMINISTRATIVE TRIBUNAL: ADVISORY OPINION OF THE
INERWATIONAL COURT OF JUSTICE
. . )
The General Asaembly, )
‘Having considered the Advisory Opinion of the International Court of Justice
of 13 July 1954 regarding the Efﬁ'ect of Awards of Compensation made by the
United Nations Administrative Tribuna.l ‘the Report by the SecreterysGeneral on
Budgetoary Arrangements for Payment of Indemnities (A/c 5/607, 26 November 195k4)
and the Report of the Advisory ccmmittee on Administrative and Budgetary Questiono
(A/2837, 6 December 195h); ;’
Consideri-g that under Article 11 of the Statute of the Administrative
Tribunel, the General Assembw can amend that Statute;
Believing that the estahlisment of procedure for appesl agalnst the .jud.@nnnts
of the Administrative Tri‘nunai requires careful examination;

A
Decides to take note of the Advisory Opinicnj
| B

Reguests Member States i!:.c» communicate to the Secretary«General, before
1 July 1955 their views on éhe possible establishment of procedure for appeal
against the judgments of the Adninistretive Tribunal and to submit eny suggestions
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wihich they may consider useful;

Invites the Secretary-General to consult on this matter with the specialized
agencies coﬁcerhed;

Esteblishes a Speciel Cammittee composed of. Argentina, Australis, Belgium,
Brazil, Canada, China, Cuba, France, India, Irag, Israel, Pskisten, the Union .of
Soviet Socilalist Republics, the United Kingdem of Great Britain and Northern
Ireland and the United States of America,to meet at & time to be fixed in
consul'ba.i:;ion with the Becretary-General to study the question of the establishment-
of such a procedure in all its aspects and to report %o the General Assem‘bly at
its temth session;

Requests the SecretarysGenerel to, notify all Member States of the date on
vhich the Special Committee shell meet, |

C

Decides that: _

As frem 1 January 1955 there shall be established a Speciel Indemnity
Fund; | |

Notwithstanding the provisions of Artiele 7 of General Assembly resolution
359(IV} of 10 December 1949 and the provisions of financial regulations 6.1 end
7.1, the Secretary.General is authorized to transfer to the Fund from the income
from staff assesament, as a first cherge against such income, on 1 January 1955,
an emount of $250,000 and on 1 Janueryl956 such amount as will, when added to the
balance remdaining in the Fund on that date » 'bring the credit in the Fund up te
an amowvnt of $250,000;

The Secretary-General is suthorized to charge against the Fund all payments
to staff members of the United Nations arising out of ayards of compensation made
in accordance with its Statute by the Administrative Tribunal,

) -“.-..





