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I. INTRODUCTION

1. Pursuant to General Assembly resclution 2549 (XIV) of 12 December 1969,

the Speclal Committee on the Question of Defining Aggression reconvened at the
United Nations Office at Geneva from 13 July to 14 August 1970 in order to resume
ite work in accordance with General Assembly resolution 2330 (XXIT) of

18 December 1967, and prepared a report covering the work of its 1970 session.;/
2. At its 1843rd plenary meeting, on 18 September 1970, the General Assembly
decided to ineclude in the agenda for its twenty-iifth session the item entitled
"Report of the Special Committee on the Guestion of Defining Aggression", and
allocated i1t to the Sixth Committee for consideration and report.

3, The agenda item was considered by the Sixth Committee at its 1202nd to 1209th
and 1211th to 1214th meetings held between 16 Cctober and 3 November 1970, At
the 1202nd meeting, on 16 October 1970, Mr, Ofstad, the representative of Norway,
and Rapporteur of the Special Conmittee on the Cuestion of Defining Aggression,
introduced the Specizsl Committee's report.

L, At its 12C9th meeting, on 28 Cetcber 1970, the Sixth Commlittee decided that
ites report on the agenda item should contain a summary of the principal juridiczl
views expressed during the debate, the finanecial implications of such a summary
having previously been brought tc its attenticn in accordance with General

Assembly resolution 2292 (MXII).

IT. PRCPCCAL SUBMITTED TO THE SIXTH CCMMITTEE

5. At its 1211th meeting, on 29 Cetober, the 3ixth Committee had before it the
following draft resolution, which was introduced by the representative of Cyprus

cn behalf of Algeria, Bulgaria, the Byelorussian Soviet Socialist Republic, the

Central African Republic, Cyprus, Czechoslovakiz, Ecuador, Ethiopia, Ghana, Guvana,

Haiti, India, Iran, Xenya, Kuwait, Libya, Madagagcar, Mali, Mexico, Morocco, Poland,

Romanla, Sierra Lecne, Southein Yemen, the Sudan, Syris, Tunizia, Uganda,

the Ukrainian Soviet Secislist Republic, the Union of Scviet Soeialist Republics,
the United Arsb Republic and the United Republic of Tanzanie (A/C.6/1.799):

;/ Offlcial Recorxds of the General Assembly, Twenty-fifth Session, Supplement
Fo. 10 (A/8019).

/oo
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"The General Assembly,

"Having considered the report of the Special Committee on the Question
of Defining Aggression on the work of its session held in Geneva from
1% July to 14 August 1970,

"Teking note of the progress made by the Special Committee in its
consideration of the gquestion of defining aggression and on the draft
definition, as reflected in the report of the Special Committee,

"Considering that it was not possible for the Special Committee to
complete its task, in particular its consideration of the proposals
concerning a draft definition of aggression submitted to the Special Committee
during its sessions held in 1969 and 1970,

"gonsiderin that in its resolutions 2330 (XXII) of 18 Decenber 1967,
2420 (XXIII) of 18 December 1968 and 2549 (XXIV) of 12 December 1969 the
General Assembly recognized the widespread conviction of the need to
expedite the definition of aggression,

"Considering the urgency of defining aggression and the desirability
of achieving this objective ag soon as pozeible,

"Noting also the common desire of the members of the Special
Committee to continue their work on the basis of the results achleved
and to arrive at a draft definitionm,

"1. Decides that the Special Committee on the Question of Defining
Aggression ghall resume its work, in accordance with General Assembly
resolution 2330 (XXIT), as early as possible in 1971;

"2, Reauests the Secretary-General to provide the Special Committee
with the necessary facilities and services;

"%, Decides to include in the provisional agenda of its twenty-sixth
sesslon en item entitled 'Report of the Special Committee on the Question
of Defining Aggressiont.”

Subsequently Cambodia, Guinea, Hungary, Indonesia, Yemen and Yugoslavia
joined the sponaors of the draft resclution.
6. At the 1213th meeting, on 2 November 1970, the sponsors submitted a revised
Grait (A/C.6/L.799/Rev.l), in which the fifth presmbular paragraph had been
replaced by the following:
"Considering the urgency of bringing the work of the Special Commltiee

o a successful conclusion and the desirability of achieving the definition
of aggression as soon as possible",
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IIT. DEBATG

7, The trends of the oplnions expressed in the Sixth Committee are summarized

below under appropriate headings.

A, COPINICHS EXPRESSED ON CERTATN GENERAL ASFECTS OF
THE QUESTION OF DEFINITG AGGRESSICHN

8. Most of the representatives who spoke expressged the view that the formulation
of a definition of aggression would help considerably towards the maintenance
of international peace and security. It was said that in addition to contributing
to the progreszive development of international law, especially with regard to the
principle of the non-use of force in internaticnal relationsz, a legal definition
of aggression would make it possible to consolidate The mechanism of colliective
security based on the Charter, a mechanism which turned not only on the prohibition
of the use of force but slso on the right of seli-defence and the power of the
Security Council; a clear demarcation between aggression and the right of
seli-defence could assist the Security Council in determining the existence of an
act of aggression and help to ensure that adequate measures were taken and
international disputes were gsettled peacefiully as a result. It was also observed
that a legally precise and generally acceptable definition of aggression would not
only dissuade potential agsressors but also protect States against the arbitrary
characterization of the use of force automatically as aggression. In the view
of some representatives a definiticn would also assist the international community
in fixing respensibility for illegal use of forece falling within its terms.
Several representatives stressed the urgency of defining aggression and Tthe
desirability of achieving this objective as soon as possible., It was sald that,
since the General Assembly stated such urgency in resolution 2549 (XXIV) of
12 December 1969, nothing had cccurred to change the situation; on the contrary,
the need for the definition had become even more urgent in the light of the debates
winich had taken place at the present Assembly session and in order to ccomplete
such Texts as the Declaration on Frinciples of International Law concerning
Friendly Relations and Co-operation among States and The draft Code of Offences
against the Peace and Security of Mankind, as well as other internatiocnal legal

ingtruments on security matters. It was alsc stated that the speedy formulation

/...
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of a definition of aggression was of particular concern to small- and mediuvu-
gized countries and to newly-independent countries whose econcmic and social
brogress depended on the maintenance of internaticnal pesce and security.

g. Cn the other hand, some representatives expressed doubts about the usefulness
of a definition of aggression. The view was also expressed that there was no
urgency for achieving a definition of aggression shortly after the adocption by
the General Assembly of the Declaration on Principlies of International Law
concerning Friendly Relations and Co-operation among States, which already
contained provisions relating to the pronibition of the use of force, self-
determination and legal consequences of aggreggion. It was noted ir this connexion
that the Becurity Cocuncil could act under Chapter VII of the United Nations Charter
without the finding of an act of aggression, and indeed tco great an emphasig on
a definition might hinder its efforts to deal with the matter. It was also said
that the nature of the subject and the present political climate made it advisable
to defer the question of defining aggression for a year or two.

10, A number of representatives felt that the Special Committes had made
encouraging progress in the three years since its establishment, considering the
vain attempts made for forty years to define aggression, and the 1967 debates in
the General Asseubly, when a number of delegations had seen no need for and nc
rosaibility of defining aggresgsion. It was noted with satisfaction that all the
groups cof States repregented in the Special Committee had submitted draft
propesals and demcnstrated their desire to arrive at a generally acceptable
definition; the work of the Speclal Committee at the 1970 session had enabled

the spongors of the variocus draft proposals to clarify their posgitions and the

gap between different points of view had been narrowed. Moreover, in the opinicn
of scme representatives, the area of agreement that had emerged from the Special
Cormittes's 1970 session was much wider than was indicated in its report, which
could only record offiecial positicns., All these positive results were said tc
give grounds for hoping that the Special Comittee might be able to complete its
work successfully. A large maJority of the representatives who gpoke therefore
supported the proposal that the Special Committee should resume its work as early

ag pogsible in 1971.
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11. TIn the opinion of some representatives, however, the progress made by the
Special Commititee warranted neither optimism ner pessimism. It was said that a
few common factors which had emerged from the Committee's 1970 session concerned
cnly the less difficult gquestions, and on the whole, the results of the session
were rather poor, the only enccuraging factor being that the discussions had

taken place in an atmosphere of co-operation and gocdwill. One representative
suggested that the Speclal Committee's work might be suspended until 1975 and

the Secretary-General might be requested to seek commernts and proposals from
Member Btates. Another representative considered that the Committee's mandate
should not be renewed unless it was assigned a gpecific tasgk of gubmitting to the
naxt segsion of the General Assembly conclusions recommending a compromise between
the varicus tendencies which would serve as a basis for a generally acceptable
definition of aggression.

12. With regard toc the procedurs to be followed in preparing and adopting a
definition of aggression, several representatives malntained that such a definition
must be capable of attracting overwhelming support among the Members of the United
Nations; in other words, 1t must be a consensus definition; the process of working
by (onsensus might be slow but it could have rewarding results. The view was

also expressed that unanimity of Member States, including all the permanent members
of the Security Council, would be essential in order that the definition should
provide a ugeful guidance for the Security Council in discharging its
responsibility. It was argued that, since the definition of aggression was not
only a Juridical task but also arn important political gquestion, the Bpecial
Committee should spare no effort to reach the broadest possible agreement; the
Special Committee ghould reftain the consensus method, which would be the most
suitable procedure for the adovticon of the definition.

13, OCther repregentaltives were also in Tavour of working for unanimity and fully
reéognized the value of g mutually agreed text, but they nevertheless believed
that, if unanimity could not be achieved, the Special Committee should vote cn
controversial matters, so that a draft definition that commanded & large majority
of its members could be produced:; a very wide majority in the Special Committee
would be a sufficient basis for submitiing a draft definition tc the General

Aggembly, which could then cconsider whether a unanimous decision was necessary.

/...



In the opinion of zome representatives, 1t was unrealizftic Lo try to adopt a
definiticn of aggregsion by congensug. Besgldes, 1t was nct sssentisl that the
definition should be acceptable to The permanent members of Tthe Securify Ccuncil;
there could be no question of accepting any veto in the progressive develcpment
of international law; a definition approved by a large majoriity of States weuld
congtitute a welghty legal basis which could not be ighored by the United Nations

podieg responsible for mailntaining internaticonal peace and security.

B. OPINICHS EXPRESSED CN THE CONTENT OF THE DEFINITICN

1. The definition and the power of the Security Council

14, As to the guestion of the definiticn of aggression and the powers of the
Security Council, many representatives obgerved that ahy definiticon sheould in no
way curtall or fetter the Council's discrefionary powers under Article 39, that is,
its freedom of judgement in determining whether any specific situstion involved
an act cf aggressior, The definition would simply e usged by the Security
Couneil zg one of many legal scurces to dvaw on in its work:; it was nct to be
gutomatically applied ©ty that crgan. In the opinicn of some represeatatives
gince the discreticnary powers of the Securiiy Council were of a politicel
character, it would not be logical to impose a binding definition of aggression
er the Council. It was considered doubfful If the General Assently, which was only
empowered toc make recormendations, could restrict the povers of the Security
Council; any deflnition adopted by the Assembly, it was said, could never enjoy
binding legal force, even though It would have a definite moral value for public
opiniocn and for the Security Council,

15. 1In the opinicn of several other representatives, however, the definition
ought to ve worded in such s way as to prevent the Becurity Council from taking
arpitrary decisions, although the definition should in no way affect the powers
conferred on the Council by the Charter. It was stated that once the General
Assemply had adopbed a definition, based strictly on the Charfer or uncontested
principles of international law, it would be binding on all bediss, ineluding
the Security Councill; thus, 1f all the conditions set forth in the definition

were fulfilled, the Councilil would be bound to affirm the existence of an act of

[ove
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aggression and take the appropriate action under Articles 41 or 42 of the Charter;
on the other hand, the Security Council should not be limited tc the list of
acts in the definition and it should be free to defermine the existence of an
act of aggression in all cases not fully covered by the definition. The

opinion was also expressed that the list of acts constituting aggression should
be preceded by a statement to the effect that they were listed without prejudice
to the full powers of the Security Council as provided in the Charter - which
should nct ve taken to mean that the Council had the right to add other acts to
the list. Certain representatives felt that reference to the Security Council's
powers was irrelevant to the definition; the General Assembly, as well as the
Security Council, would automatically be guided by any definition that might be

produced.

a2, FPolitical entities to which the definition should apply

16. Some representatives maintained that the definition of asggression should be
applicable to any author of an aggression; for the vietim of an aggression it
was irrelevant whether the aggressor was a State or some other political entity.
IT was also sald that it should not be possible to argue that, by reason of the
disputed status of a particular political entity by or azgainst which force had
been used, that use of force 4id not congtitute aggression. Certain
representatives supported the suggesticn that an explanatory note should be
annexed to the definition to the effect that the term "States"” ineluded those
whose statehood was disputed.

17. BSeveral representatives were, however, oppoged to the inclugion in a
definition of aggression of the idea of political entities, an idea which was
alien te the Charter. BSuch inclusion, in their view, could encourage a
restrictive interpretation of the term "State" and blur the distinction between
internaticnal conflicts and civil wars, In that connexion, it was stressed
that the definition of zggression should be based on the concept of the State
in international relations, without making the existence of the State dependent
on the recoghition of its statehcod by other States. Moreover, such inclusion

would encourage certzin States to prevent the exercise of the right of peoples

/...
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to declde thelr cwn future by labelling national liberation movements as
"hogressors” and invoking the self-defence srgument against them. Tt was also
pointed out that, if the term political entities was intended to cover States
whose statehood is inAdisputeg then relevant rules already existed in

internationazl law and the issue had no place in g definition of aggression.

A Acts proposed for inclusion in the definiticn

18, A number of representatives expressed the view that the practicsl way of
achieving a definition of aggression was by dealing first with direct armed
aggression, which cconstituted the gravest threat to intermational peace and
security at the pregent time, leaving the question cf other formg of aggression
to a later date, t was saild that while it should not be difficult to agree om
what congtituted the most serious and obvious cases of armed aggression against
which a victim Btate could exercise the right of self-defence, %o try to draw up a
definition of aggression in the widest sense would raise many difficulties which
would hold up the work too long; since many crimes had beern committed in the name
of self-defence, 1f was urgent fto ascertain which acts entitled States to take
defensive actions in ites name., Most of those representatives also specified

that they attached great importance te the gquesticn of indirect aggression. It
was stated that indirect zggression was of particular interest to small countries,
rarticularly vulnerable to that form of aggression, and tc countries still under
colenial domination, which were Trequently the wvictims of it; armed aggression
could agsume two forms, direct or indirect, although it was difficult to find a
precise criterion for affirming whether a case of indirect aggression was or was
not armed aggression under the terms of Article 1 of the Charter. In this
connexicn, the decision of the Soviet Union to delete from its draftg/ the

words "direct or indirect" was welcomed by some representatives, who appealed

3/

to the sponsors of the six-Power draft to make a gimilar concession.
19. On the other hagnd, several representatives maintained that any definition
of aggresgion must cover all uses of force, whether or not they were "direct'.

2/ TIvid., annex I, section A,

3/ Ibid., section C.
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It was gald that the labels "indirect sggression" for covert forms and "direct
aggresgion” for overt armed attack were at variance with the Charter and only
the six-FPower draft fully covered all forms of aggression; to the vietim,
infiltration of terrorists and armed bands and acts of sabotage were no less
direct, no less 1llegal and nc less a breach of the peace than the same acts
when committed by regular military forces; the most sericus threats to
internaticnal peace and security at the present time stemmed from the less direct
and less overt uses of force; a partial definition covering only so-called "direct"
aggression would nob be consistent with the Charter and would not therefore be
accaeptable.

20. In the cpinion of some representatives, the definition of aggression
should, at the present stage, cover only the use of foree, without gualifying

it as "direct" or "indireet"; in this respect parsgraph 2 of the thirteen-Power
draftg/ was satisfactory. It was stated that the proposed definition ofr
indirect aggression could not be exhaustive; it should therefore include a
minimum list of the most serioug casesg of aggression under Articles 39 and 51 of
the Charfter; it would be possible to include the sending of armed bands by one
State into the territory of another, and alsc tec consider certain cases of
indirect aggressicn which would constitute acts of aggression as defined in
Article 39 vut would not give rise to the right of self-defence as defined in
Article 51. Also, certain representatives said that they were willing to
support a more ceneral definition referring to the use of "armed force, however
exerted’.

21. Bome repregentatives considered that the definition should cover various
.other forms of aggressicn suvch as economic, financilzl, political, cultural or
ideological vressures, although the value of inclusion of such forms was
contested by other repregentatives. It was felt that the definiticn should
menticn a form of aggression whereby z State made i1ts territory avallable to
ancther State for the purpose of an armed attack against a third State, and that
it should alsc ceontain a paragraph designed to prevent a State from invoking
any consideration relating to another State’s internal or foreign policy to

Justify the use of force against the latter.

4/ Ibid., section B.
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22. BSome representatives were of the opinion that a declaration of war was
intrinsically an act of aggression; although a declaration of war did not
necessarily coincide with the commencement of hostilities, it was a patent
manifestation of the existence of belligerent intent; it seemed dangerous and
realistic for the State againgt which war had been declared to be fTorced to wait
for an actual atback before taking defensive measures. Other representatives
felt that a declaration of war did not necessarily constitute an act of aggression
per ge, but on the grounds of its formal legal consequences and ite intrinsically
serious nature, 1t should constitube an important element to be taken into
account in determining the commission of an act of aggression. On the other hand,
however, 1t was observed that a declaration of war was not necessarlly relevant
to the existence of aggressicn; it might be made long after the commencement of
hostilities, Tor purely judicial or administrative reasons, in which case neither
its existence nor its timing was indicative of aggression or aggressive intent.
23. In the opinion of some representatives, weapons of mass destruction should
be expressly menticned in a definition of aggression, since thelr use was not only
a direct aggression bub a viclation of human rights. Cther representatives
thought that a reference to the usze of weapons of mass destruction should be made
only for information; they represented a way of committing aggression, not a
constituent element of it, It was observed that the employment of such weapons
might raise the questlion of the proporticnality of an act and thus affect the
burden of proof of Justification; its mention in the definition was therefore
acceptable, bubt the words "weapons of mass destruction" needed definition. It
was also noted that the view appeared widely shared in the Special Committee that
the definition should net rule out the possibility of nuclear weapons being used
in self-defence against an atback by an aggressor using conventional weapons.

2li,  Several representatives considered that invasgion, attack, military
occupation and amnexaticn of territory belonging to ancther State constituted
Magrant acts of aggression which should be incorporated in hny definition.
However, the view was expresgsed that military occupation and annexation were
essentially consequences elther of the legitimate wvse of force or of acts of

aggression and that they should not therefore be included in the definition.

/o
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25, BSeveral representatives stressed that any definition of aggression should
inclvde a mentiocn of infiltration into the territory of a Stale by irregular
forces or armed bands, subversilon, terrcrism or other indirect uses of force
interded to viclate the political independence and territoriasl integrity of

a State, while ofher representatives felt that such acts did not presernt a danger
to peace so gerious as direct aggression and an attemohb to define such acts would
run into many difficulties. In that comnexion, it wag noted that one of the
sponsors of the thirteen-Power draft suggested the possible addition of the

Iinfiltration of armed bands Lo the list of acts of =zggressioen.

b, The principle of pricrity

26. The introduction of the concept of pricrity into the definition of agsression
did not seam to meet, in oprineiple, with any opposition. Different views were,
however, expresgsed regarding the degree of Importance which should be accorded

tc Bhat concept in the definiticn. On the one hand, it was observed that the
Principle of priority, which was sanctiocned by mauy internstional instruments and
was based directly on the provisiong of the Charter and in particular on

Article 51, consbituted the only objective criterion applicable in determining
the aggressor; it laid the burden of proof on the State which attacked first and
raised a presumption that the State which attacked first was the aggressor; 1lts
rurzose was Lo prevent States from commitbing acts of aggression in the gulse of
preventive wars. It was alsco stated that the principle of priority formed the
fundamental eriterion; that criterion was applied in all systems of municipal
law and should take a prominent place in any objective and realistic definition
of aggression. Furthermore, it was difficult to formulate a definition of
aggresgion without referring to the principle of gpriority; although it was not,
perhaps, the only valid principle, it was certainly the most important to be
applied; since armed aggression was the most serious form of aggression, the
definiticn ghould embody that principle, which should be the main critericn in
determining the aggressor in an international conflict. On the other hand, the
view was expressed that the principle of priority should figure in the definifion
only as one element among others. Tn many cases, an automatic appiication of

that principle would lead te surprising results. Becaunse of the difficulty of

/...
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determining the facts, the definition should not include priocr resort to force
as an ungqualified pgeneral criterion of automatic application, for every case
should be Jjudged on its merits and the priority of resort to force was cnly one
of the elements of an act of aggression, although an important element; if the
concept of priocrity were to be included in the definition, the latter would

have to be drafted in such a way that the Security Council would be able to
consider g1l the relevant aspects of a case before reaching a conclusion,
Furthermore, it was pointed out that the principle of pricrity could not be
unconditionally accepted without implying a controversial interpretation of.the
“right of self-defence recognized in Article 51 cof the Charter; moreover, it wag
not the task of the 3Special Committee_to define the ccope of that right; the
Special Committee could not elaborate a good definition of aggression if, in the
process, it sought not merely to define the right of self-defence but to do so
in a way which would be interpreted by many States as circumscribing that
fundamental right.

27. 0One representative, while stating that he favoured the principle of
priority, raised the query whether or not a distinction should be made in the
definition befween acts of aggressicn proper and border incidents. In his view,
a border incident should not entail the type of reaction apprcpriate to an

armed attack. He therefore suggested that the words "in an international conflict”
should he ingerted before the word "first" in the relevant paragraphs of the USSR

and the thirteen-Power draft provosals.

5. Apgressive intent

28. A number of representatives were opposed to including the element of intent
in the definition of aggression. Reflerence was made fto the principle of
priority, embodied in the USSR and the thirteen-Power drafts, and to the element
of intent, embodied in the six-Power draft, and the view was expressed that no
subjective element of any kind should be introduced intc the definition of
aggressicn. That 41id not mean that priority would be the sole determining factor
in deciding whethexr or not aggression had been committed:; the fifth preambular
paragraph of the thirteen-Power draft and the sixth preambular paragrarh of the

UEER draft both stated that all circumstances had to be teken intoe account in

/‘. l. '.
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each particular case: in other words, there wasg no sutomatic application of the
principle of pricrity and the powers and duties of the Security Council were in

no way diminisied. On the other hand, it was stated that the element of priority
was apparently irreconcilable with the element of intent; it was therefore
unacceptable to place the two elements on the same footing in the definition, even
thocugh 1% was conceivable that the Security Council might take into consideration
expressions of ilntent by the States involved; however, the lack of aggressive
intent could not establish the innocence of a State that had been the first to
commit an act of aggression. Furthermore, it was pointed out tnat the idea that
an act of aggression could be unintenticnal was inconceivable; intent was
intrinsic to aggression; motive was an altogether different concept, which should
not be included in the definition sought. The view was also expressed that
ircluding the concept of intent in the definition of aggression would have the
effect of placing the wurden of proof on the victim; furthermore, it would enable
the aggressor to take shelter behind the defintion in order to deny that hes had
had any aggressive intent. In additicn, it was observed that the cencept of
aggression led fo the theory of just and unjust wars, which was a medieval theory;
since the Charter referred only to acts and not to motiveg, the inelusion of that
concept in the definition would he unacceptable, since the purpoese of the
“definition was to restrain aggression, not to provide justification for it, and
te give effect to the Charter, not to restrict 1ts application.

29, On the other hand, some representatives maintained that the definition of
aggression ghould take into account the element of intent, which in their view
would be one of the most important elements in determining whetner or nct
aggression had occurred. If intent were not recognized as an element of aggression,
a4 limited, erroneous or unavthorized attack could unjustly be labelled as
aggressicn, It was peinted out that that element, which was referred te by
implication in operative paragraph IV A of the six-Power draft, was also implicit
in tine cther drafis submitted tc the Special Committee:; furthermore, the element
of intent was not necessarily subjective: 1t was generally inferred, eapecially

in eriminal law, from the objective circumstances of the offence.
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A, Legitimate use of force

30. Acecording to scme representatives, any definition of aggression should

+

.lécknowledge that the use of force in the exercise of a State's inherent rignht to
::1individual or collective self-defence did not constitute aggression. t was
recalled that it had been recoghized at the San Francisco Conference that the use
of arms in self-defence remained admitted and unimpaired and that that principle
had teen epshrined in.Article 51 of tne Charter. A literal reading of that Article

"inherent right", which

' showed tnat individual or collective self-defence was an
"1therefore did not arise from the Charter and was not limited by any provision of
:)ﬁhe Charter; that right existed uwntil the Security Council nad taken tThe measures

necessary to maintain international peace and security. Ofther representatives

said that efforts should be made to establish the limits of the right of

sell~-defence vested in States by virtue of Artiele 51 of the Charter, in order to

prevent any possible ambiguity between any kind of military actlon and an
aggression in the proper sense of the word. It was.maintained that not all breazches
of the peace would give a State the right to self-defence. A State could exercise
that right only if force had been uszed, and not merely threats.

51. It was stated that operative paragrapn 4 of the thirteen-Power drafi should be

amended =0 as not to diminigh the right of self-defence, individuval cor ccllective,

Cembedisd in Article 51 of the Charter; similarly, opéfative paragraph 7 of that

draft should be reworded, since 1t gave the impression that the internal measures

a 5tate mignt take to gafeguard dts existence and ingtitutions were dependent on

international permisgion and were not within its ocwn competence, thus contradicting

Article 2, paragraph T, of the Charter.

22. BSome repregentatives favoured inecluding tne principle of proportionality in

the defipition of aggressicn. In that connexion, it was cbserved that an

uﬁconditional rignt of gelf-delfence could not be protective, particularly in the
case of small States; the principle of proportionality seemed to provide the only
safe guarantee that a defensive action would not turn intc aggression; operative
paragraph H of the thirteen-Power draft, whick embodied that princinle, was quite
reagonable and should be accepted. Ofher representatives sald that the gquestion of
proporticnality should play 1ittle part in the definition of aggression. Over-

reaction by the victim did not alter the aggregsion itsslf; furthermore, Article 51

/..
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of the Charter did not mention the prineiple of proportionality and placed no
limitations vpon the means that the vietim of armed aggression could use 1o repel
the aggressor. Apart from the difficulty of establishing when the stage of
suceessful self-defence had been reached, the inclusion of the principle would
nandicap the victim State by c¢bliging it to decide how much force to use to repel
the aggressor; moreover, the principle had no basls in modern jurisprudence in the
context of self-defence.

33. BSome representatives, referring to operstive parsgraph TII of the six-Power
draft, cbserved that the use of armed force by reglonal arrangements or agenciles
would be legitimate only if there had bpeen s prior decision to that effect by the
Security Council under Article 55 of the Charter. That Article autnorized the
Security Council to use regional arrangements or agencies where necessary, out no
regional enforcement actlon coulde oe taken without the Security Counhcil's prior
avthorization; the phrase "consistent with the Charter of the United Nationg" in
operative paragraph IIT of the six-Power draft did not suffice to remove the
amblguity introduced into the interpretation of Article 53 of the Charter. The view
was also expressed tnat according to Articles 39 and 42 of the Charter, only the
Security Council could decide to resort to enforcement measures involving the use
of force; any formula designed to give the CGenersl Asserbly or regiconal agenciles
powers which were not granted fo them by the Charter would therefore ne
unacceptable. It was also felt that operative paragrapn b of the thirteen-Power
draft and operative paragraph III of the six-Power draft should be reworded in order
to bring them into line with the provisgions of Article 53 of the Charter;
enforcement acticn 4id not necessarily involve the use of armed force: 1t consistéd
basically of the application of sanctions, which might be diplomatic, economic and

financial or military in nature.

T, The right of geli-determinaticon

3. Many representatives werve in favour of including in the definition of
aggression & pfovision envisaging an exception when the use of force was necessary
to ensure the exercise of the right of pecples to self-determination. Such a
provisgion was of paramount importance to countries waich were prepared Lo support

national liberation movements; colonialism gualified as aggression, and the use of

fon.
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foree by dependent peoples in the exercise of theilr right to self-determination
should not pe regarded as an act of aggression. Furthermore, the view was

expressed that the use of force to prevent a people under colenial or alien rule
from exercising its right to self-determination was a form of armed aggression; in
the exercise of that right, the organizing of armed bends and the instigation of
civil strife should te considered legitimate means. It was also stated that the
definition of aggregsion should take into account the situatlon of oppressed
reoples, particuvlarly those whoe were the vichbims of apartheid and other forms of
recial discrimination.

35. On the other hand, came representatives observed that the use of force by
colonial peoples was not envigaged in the gystem established by the Charter and
should be excluded from the definition of aggression. In that connexion, it was
noted that the guestion of self-determination and adminigtration of dependent
territories had been carefully regulated by tne Charter, which had instituted an
effective system that did not envisage the use of armed force by dependent
territories: furthermore, recognition of the legitimacy of the u=ze of force ih order
to glve aid to dependent and oppressed peoples might provide a pretext for manifest
acts of aggresslion; in view of the universsal scope of the right toself-determination,
there were many cases in which such abuses might occur. It was alsoc Cbserved that
the legal guestions raised by the right to self-determination nad been setisfactorily
solved in the drafting of the Declaration on Principles of International Law
concerning Friendly Relations and Co-cperatlon among States in accordance with the
Charter of the United Nations, and that it mipght thevefore be questicned whether

it was necesgsgary to revert 4o those guestions for thne purposes of delining
aggreszion. One representative, wnile acknowledging that there was no need for the
right to self-determination to be mentioned in the definiticon of aggression, sald
that he would not oppese the dnclugion in the definiion of the formulation used in
paragraph 6 of the Declaration on the Ccecaszion of the Twenty-fifth Anniversary of
the United Nations, adopted by the General Assembly on 24 October 1570 (resolution
2627 (XXV)), on the understanding that the term “appropriate means" used in that

formulation meant "mesns in accordance with the Charter'.

3 .
T Legal consgequences of aggression

36, A number of representstives considered that the definition should contain

provisiong concerning the legal congeguences of aggression. It should state clearly

fooe
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that the unlawful use of force entailed respongibility and conferred no rights.

The principle of the non-recognition of territorial zaing or any cother advantage
obtained by force had already bheen recognized in several international instruments,
and recently in the Declaration on Principles of Internsticnal TLaw concerning
Friendly Relations and Co-operation among States in accordance with the Charter of
the United Netions; similarly, the principle of the responsibility of the aggressor,
which was algo undisputed, had already been embodied in international practice,

for instance, at the Nuremberg and Tokyce tribunals; thne USSR draft rightly stated
that armed aggressicn entailed the political and material responsibility of States
and the criminal responsibility of the guilty persons. Operative paragraphs 4 and 5
oi’ the USSR draflt and operative paragraphs & and 9 of the thirteen-Power dralt
concurred in that respect; however,“paragraph & of the latter text was both more
profound and more precise in that it referred to the inviolability of the territory
of a State, which might not pe the object, even temperarily, of military occupation
or other measufes of force; that formula was & worthy contrirution to the cause

of international law, and might prove generally acceptable if 1t was specified

that it was not only fterritorial gaing obtzined by force which snould not be
recognized, but alse "any other special advantage", a concept taken from the USSR
draft. |

57. On the other hand, other representatives felt that it would not e necessary
to inciuwde the legal conseguences of aggresgsion in the definition. The view was
also expressed that the guestion of non-recognition of ferritorial gaing and the
guestion of responsibility could not be ineluded in the definition without impairing
the clarity of the text and the effectiveness of the guidance it was expected to
provide; pesldes, those dquestions went beyond the Special Committee’s mandate and
had moreover been dealt with in the Declaration on Principles of International

Law concerning Friendly Relations and Co-operation among States in accordance with
the Charter of the United Nations; to veconsider them in the context of the
definition could only lead either to repetition or to contradiction. In this
connexion, it wasg suggested that it would he more appropriate to deal with the
question of non-recognition of territorial gains obtained hy force in the preamble
of the definition than in its coperative part, since it concerned a legal

consedquence of aggression and was not an slement of aggression itself.
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Iv., VCOTING

28, At its 1213th meeting, on 2 November 1970, the Sixth Committee adopted
without cbjection the revised draft resoluticn (4/C,5/L.799/Rev.l). Statements
in explanation of vote were made by the representatives of Australia, Belgium,
Canada, France, Israel, Italy, Japan, Liberia, the United Xingdom and the
United States.

V, . RECOMMENDATICN CF THE SIXTH COMMITTEE

%3, The Sixth Committee recommends to the Generzsl Assembly the adoption of

the following draft 'rescolution:

Report of the Special Committees on the Question
of Defining Agpression

The General Assembly,

Having considered the report of the ESpecial. Committee on the Question of

Defining Aggression on the work of its session held in Geneva from 13 July
fo 14 Augnst 1970,2/

Taking note of the progress made by the Special Committee in its consideration
ci the guestion of defining aggression and on the draft definition, as reflected
in the report of the Special Committee,

Comgidering that 1t was not possible for the Specizl Commitiee to complete
ite task, in particular ite consideration of the proposals concerning & draft
definition of aggression submitted to the Special Committes during its sessions
held in 1969 and 1970,

Consildering that in its resolutions 2330 (XXII) of 18 December 1967,

o420 (XXIII) of 18 December 1968 and 2549 (XXIV) of 12 Decermber 1969 the General
Azgembly recognized the widespread conviction of the need to expedite the
deiinition of aggression.

Considering the urgency of bringing the work of the Special Committee to a
gyccessiul conclusion and the desirability cf achieving the definition of

aggression as soon as pos2einvle,

e

i/ Qfficial Records of the General Assembly. Twentyv-fifth Session Supplement

Ne. 19 (A/8019).
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Noting also the common desire of the members of the Special Committee to
continue thelr work on the basis of the results achieved and to arrive at a
draft definition,

1. Decides that the Special Committee on the Question of Defining
Aggression shall resume its work, in accordance with General Assembly
resolution 2330 (XXII), as early as possible in 1971;

2. Requests the Secretary-General to provide the Special Commlttee with
the necessary facilities and services;

%. Decides to include in the provisional agenda of 1lts twenty-sixth
session an item entitled "Report of the Special Committee on the Guestion of

Defining Aggression”.
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