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To TRANSNATIONAL CORPORATIONS: A CHALLENGE TO_YHE WORLD

—— e e o

l. Followinyg the surge of decolonization in the 1960°'s and
after regaining their political sovereigntye developing coun-—
tries became gradually aware of the inequaltity inherent in the
present order of international economic relationseThe independ-
ence for which they have struggled is gradually being trans-
formed into g kind of dependence having various aspects with
distressing consequences+ Independence with dependence led inev-
ittably to the rejection by the developing countries of the
international economic order as conceived and imposed by econom-—
ically power ful and monopolistic agenciessy namely the
transnational corporations {YNC*Ss)e

2. The call for a new international economic ordery the Colombo
Declarationy the Lima Declaration and the impressive resolutions
of the United Nations General Assemblysy all reflect the grave
concern shown by the developing countries with regard to the
activities of the TVTNC*s and the deterioration of international
terms of trade<The most recent reaction to that effect came from
the non-aligned countries at their Seventh Conference of Heads
of State or Governmenty (1) held at New Delhi from 7 to 12 March
1983.

3« Reorganizing the established order is therefore no more than
3 legitimate defence of the inalienable right of peoples to pol-
ictical and economic self-determinatione This is all the more
urgent since transnational corporationsy not content with the
economic disruptionss resulting from their operationsy were not
Toathy in certain casesy to interfere in the internal affairs of
sovereign States (2)e

IY. TNC_INVOLVEMENY IN_TWE_ECWA REGION

A. Reaction of the arab countries

4« Accordinglyy it became necessarys at the regional as well as
the international level, to put an end to a period of injustice
and exploitation by exposing the previously disguised practices
of the transnational corporationse

5« The most dramatic turn of events in the region of wWestern
Asia took place with the creation of O0PEC+ and wultimately of
OAPECy as a kind of counterbalance to the major oi! companiese
Power henceforth reverted to the producing countries and the
terms of trade weres in party once 49ain drought into balance.



FOREWORD

Under programme element 4.9 of the 1984-198% approve:sd ~urk
programme of the Joint ECWA/UNCTCL Unit on Transnational Corpo-
rationss it 15 stipulated to submit an interim report on the
application of the code of conduct at the national and regional
levely on the assumption that by end of 1983 the Code of (onaduct
would have been comnpletely tormulated and adopted by member
countriess S5ince negotiations on the Code are still in progress,
it was found wuseful to submit to the (ommission a compte-redue
on the status of the formulation of the Codges with special
emphasts on the relevance of the main raised by the {ode to the
countries of wWestern Aside.

This report 1is an executive summary of the more detailed
report referred to abovees The Executive summary was alreaay cir-
culateds along with executive summaries relating to other
research projects undertaken by the Economic Commission Ffor
Western Asia L/«

1/ See E/ECHA/XI/4/Addel/Part 2
dated 22 April 1984y ppe. 121-138.



are concentrated 1in countries with a relatively high level of

economic development and rather Varge domestic or regional mar-
ketss (4)

10- In contrasty in the ECWA region the purpose of most foreign
direct investments is to take advantage of available raw materi-
als while benefiting from relatively low Factor costs, partic-
uiarVy that of znergye.

ll. In some countries of the region the aluminium and iron and
steel industries depend on the consumption of enormous quanti-
ties of natural gas delivereds in certain casesy free of charge
at the well-heads making production costs less onerous than
those of steel or aluminium produced anywhere elses

12. Thuss for the TNLC*s some Arab countries arey so to speaky
stopping places for production with a view to exportinge that is
to say for the production of an item within the context of the
international manufacturing industrye since what is produced in
the Arab countries is only a tink in the chain of the technolag-
tcal cycle of production orchestrated by the TN(C*se. This

situation places those countries in a state of structural
dependence.

I1T. VOWARDS _A_CODE_OF PROPER _CONDUCY FOR YRANSNATIONAL CORPO—
RAVIONS

13. Action at the international level wase consequentlyy urgent
and necessary in order to put an end to such developments ore at
leasty to redirect them. The channelling of foreign investment
was to provide the developing countries with a legal basis for
benefiting from external resourcesy devetloping their external
trades improving their managements acquiring appropriate tech-

nology and strengthening internals regional and international
retations.

4. Several countriess particularly the developing countriess
encountered difficulties in seeking to requlate the conaguct of
TNC*s with a view to ensuring that their activities were compat-
ible with development goals and objectiveses Therefore, faced
with the inadequacy of national regulatory mechanisms and means
ot control to effectively counter the international strategies
of the TNC's, the adoption of an international framework became
inevitable. Accordingly, the developing countries came to real—
1ze the need to ajopt a multilateral approach. The
industrialized countriesy for their parts 3also acknowledyed the
2dvantaje of adoptings at the multilateral level, common norms
designed to requlate the conduct of TNC*s.



6« Several ECWA member countries finally came to understand
that without reals sovereign and responsible power in economic
sectors; developments particularly regional economic i1nte-—
gratione would only be a chimera.

7. That the Arab countries should wield such power - which 1s
theirs to wield - could please neither the industrialized coun-
tries nor the TNC®se It was therefore necessary to contain tnat
power within an amenabfe framework and it is for that reason
thaty following the 1973 Ramadan war and the partial aajustment
of oil prices, attempts to include the Arab economies Wwithin the
overall world economy became more energetic.The prelude to this,
in party consisted in side-tracking a number of Arab regional
development objectives while at the same time encouraging the
interest of certain countries in the global processe In the ECWA
regiony most of the industries tn which the TNC*'s play an
increasingly active role are involved in a system of integrated
services built around oil (portss gas pipelinesy o0il pipeliness
fleetsy etce)e These industries have been connected with othersye
such as the irony steel and aluminium industriesy which are all
export-orienteds Clearlyy the evolution of the petrochemical,
iron and steel industries also meets the additional needs of the
industrialized countries for high-grade steel and petrochemical
goodse [t would be of interest to know the degree of regionai
economic integration such industries would be capable of bring-—
ing aboute

B. Foreign direct_investment in _the Arab_world: an overview

8. Seen as a wholes foreign direct investment in developiny
countries is characterized by a persistent geographtical concen-
tration (3). The greater part of such investment takes ptace 1in
relatively few developing countriesy many of which have a com-
paratively high per _tapita gross national products In L9978« this
share was nearly 75 percent. Between 1960 and 1979 the propor-
tion invested in most regions increasedsy wWwith the exception of
the Middle Easte This was because of the nationalizations taking
place in most of the countries of the region.

9. Almost 60% of investment i1n the Middle East was received by
two countriesy the Islamic Republic of (ran and Isrdels with the
remainder being shared by about 13 otherse. The €fact that a4
select number of developing countries account for the greater
part of all direct investment in the third world 1ss at least
partially, related to the pattern and purposes of investments Dy
TNC?s in different countries and the framework of host country
qovernment policies on foreign direct investments fo the extent
that TNC*s investments are made to satisfy local demand, they



15. Among many othersy Ja de Fauchiery, Chairman and Uirec—
tor-Ceneratl of Parisbasy one of the Targest tinancial groupings
in the worldy was already asking in 1968 for concerted acticn by
heads of State to elaborate a "coge of proper conduct™ to faci!-
itate the internationalization of bDuUSiNess, eliminating abuses
SO that the needed internationalization might develop in a bar-
monious manner. {5)

lé= Some years {fater Mr. Henry Kissingery the American Secre-
tary of States declared from the podium of the United Nations
thats for its party the United States was inclined to responu
Favourably to the legitimate concerns of Governments in whose
territory transnational corporations carried out their activ-
ftiess. The Unitad States therefore felt that the time had come
for the international community to formulate principals govern-
ing the conduct of companies after the manner of the rules
governing relations between Governmentse (6)

17« As a result of these eventsy several reqional and
sub-regional attempts were made to establish tegal rules to
which TNC®s were to submit and conform in order to limit to some
extent the involvement and sphere of operations of such corpo-
rationse :

18. In 19704 the Andean countries (7)J adopted a foreign invest-
ment code with the aim of establishing a common system of treat-
ment for foreign capital, registered trade markss patents,
Ticenses and royalties in response to the sub-regional inte-
gration requirements of the Andean Programmes. This system seems
to be compatible with the terms ofF the Carthagena Agreementy in
as much as investment benefits accrue to domestic or joint
enterprises.

19« The Governments of the OFELD countries also reached agree—
ment on a declaration on international investment and mul tina-—-

tional enterprisese. This led to the 1976 Declaration and
Decisions on International fnvestment and Multinational Enter-
prises (8} comprising three instruments on international

Co-operations among them the Guidelines for Multinational Enter-—
prisese

20» The declaration stresses thaty for member countriesy
co-operation cou¥d improve the climate for foreign investment,
encourage the positive contribution of TNC's to economic and
social progress and mininize or solve outright the difficulties
to which their various operations might give rise.



2le The goal was to fill the gap in the field arising from the
lack of a system of international rules and agreements relatinyg
to investment which were equally valid for and acceptable to
host countriesy home countries and 1nvestorse

22, At the Arab regional fevely there is the Standard Conven-
tion on Inter—Arab Investment whose aim i1s to establtisn rules
for inter—Arab tnvestment within a clearsy unified and stable
framework. This would facilitate the movement of Arab capital
and 1ts use Wwithin those countries so as to contribute to devei-
opment and economic growthe The Convention deals with
non—discrimination with regard to the origin of Arab capital,
grants privileges to capitalsy offers quarantees against nation-
atization and expropriations guarantees compensation for
non-commercial riskse deals with the right of abode in host
countriesy etce For its implementationy the Convention provides
for the establishment of a3 regional entity with representative
offices in each State party to the Conventione. The settliement of
disputes shoulds in the first instances take place in an amica-
ble manner either before an arbitral tribunal or the Arab
Investment Courts whose judgement is finale.

23s It should however be noted that most ECWA member countries,
each in its proper contexty have enacted domestic legislation on
fForeign direct investment. Obviouslys such requlations will be
subject to variocus influences according to the politicaly eco-
nomic and ideological orientation chosen by each countrye

R« The United Nations code of _conduct on transnational corpo—
rations

2%+ Attempts to formulate rules governing the activities of
TNC*se theny date back to the I960s when abuses were already
evident. The best international Fforum for this purpose would
seem to be the United Nationsy a focal point of all trends and
ideass Accordinglys the Commission on Transnational Corporations
and the Centre on Transnational Corporations were established to
that ende. Shortly thereafter an intergovernmental working group
was established with 3 view to elaborating a3 code of conduct on
TNC®"s. Negotiations on the Code have continued since 1975 and in
the meantime about two-thirds of the 71 draft provisions have
been completeds.

25. In the «course of the negotiations it has always been
asserted by most delegations that the formulations adoption and
implementation of the United Nations Code of Conduct on Yransna-
tional Corporations was of great importancee. That importance was
stressed 1n the Programme of Action on the Establishment of a
New International Economic Order and i1n the International Devel-



opment Strategy for the Third United Nations Development Uecade.
Against this background, full Support was expressed for the Com-
mission and 1t henefitea from general gooa will ;n expaditinyg
the negotiations with a view to finally completing the Code.

26+ There nevertheless remain some points of friction on a num-
ber of sensitive questionsy particularly those associated with
the definition of the term "transnational COrporations”,y the
general treatment of TN(*s Oy the <countries in which they oper-
atey nationalization and compensationy etce

Be_Unsettled gquestions havimg_g_gggggg_ggggigg.on the ECWA

27. Some of the unsettled questions have a direct bearing on
foreign investment policy in the ECWA region.

le Definition of the term “transnational corporation®”

2Be OUne of the principal unsettled quest ions is that of the
definition the Code will give the term “transnational cor po-
ration™< At the outset, two definitions are given under para-
graph I (aJ of the draft codes (9) The second of these is
general in nature ang wide in Scopes It includes all TNC®s of
whatever kind of ownershipe On the other hand, the two proposals
have three points in common in defining and characterizing the
TNC as an enterprise (i) comprising entities in two or more
countriesy regardless of the Tegal form and Fields of activity
of these entities; {t1) which operates under a system' of deci-
Ston-makKkinges permitting coherent policies and a common strategy
through one or more decision-making centres andy (1ii) in which
the entities are so linkedy by ownership or otherwise, that one
Oor more of them may be able to exercise a significant influence
over the activities of othersy andy in particulary to share
knowledgyes resources ang responsibilities with the otherse.

29« The point of disagreement lies in the manner of ownership
of the corporation. The socialist group of countries refuses to
include public (State) enterprises in the definition since it
considers that they are wholly controlled by the home State and
do not belong to that category of corporations whose conduct
motivated the establishment of the Commission on Transnational
Corporations and the elaboration of a code of conducte As
against thaty the capitalist countries reject this aistinction
and maintain that the nature of ownership is not a determinirg
factor in defining and characterizing the TNC and thats conse-



quentlye all corporations have the necessary characteristics
menticoned above.

30 It should nevertheless be noted that there are several
TNC®*s obased in  the socialist countries which operate 1n the
developing countries within the framework of bilaterai

co-operation and whose goal 1S not to maximize profite. Some of
these TNC*s are fairly active In some of the countries of the
ECWA region. {t isy howevers also true that some socialist TN(C's
operate outside the co-operation framework. Moreoversy the activ-
ities of socialist TNC's under technical co-operation programmes
seem to be carried out on terms which vary from one country to
another.

3l A definttion that would include private, semi-private and
State TNL's equally does not seem to have the support of all
parties to the negotiationse

2e Preamble and objectives of the code

32. There 1is general agreement that the preamble to the Code
shouldy inter aliay mention the effect of TNC*s on the world
economy and the concerns aroused by their activities which
underfay measures taken at the national and international levels
for their regulations

33« HWith regard to the principless goals and objectives of the
Codey the version proposed by the rapporteur of the special ses-—
sion places particular emphasis on respect for the national sov-
ereignty of States over their natural resourcess wealth andg
economic activitiesy non-interference in internal and intergov-
ernmental affairs and the right of States to regulate anag
control! the activities of TNC*s. The positive contributions of
TNC®*s are also emphasizedy in particular with regard to the
social aspect of the UCodey namely that concerning the
work—-torcee. Thens since it has been agreed that the provisions
of the other codes of conduct having a bearing on different spe-
cialized aspects of TNC activities which have been elaborated by
other organs of the United Nation system should be incorporated
into the Lodey an appropriate formula has been agreed upon for
the incorporation into the Code of the Trioartite Declaration of
Principles concerning Multinational Enterprises and Social Poli-
Cy» adopted Dby the Governing Body of the International Labour
Drganizatione

4. Accordinglyy the Intergovernmental Working Group of the
Commission on Transnational Corporations has decided to place
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the following paragraph in one of the tntroductory parts of the
Code:

“For the purposes of this Codey the principles set out in
the VTraipartite Declaration of Principles concerning Multi-
national Enterprises and Social Policys adopted by the Gov-
erning B8ody of the International Labour Organizattione
should apply in the field of employments trainings condi-
tions of work and life and industrial relationse®

No decision has yet been taken on the exact location of this
paragraphe (10)

3. The ILD viewpoint incorporated into the code

35« The goal of the ILO ODeclaration is to encourage transna-
tional enterprises to make a positive contribution to economi c
and sociaf development and to minimize or even resolve the gifi-
culties caused by their operationse Particular attention is paid
to the United Nations resolutions calling for the establishment
of a new international economic order. According to the same
instrumenty transnational enterprises should P33y most particular
attention to the general policy objectives of the countries in
which they operate and should see to it that their activities
are not contrary to the development prioritiesy social objec—
tives and structures of these countries. the Declaration also
stipufates that the governments of the home countries should
encourage proper social practices on the part of their transna-
tional enterprises and urges them to respect the social and
labour tegistation of the host countries and to comply with the
relevant international normse

36e The I[ILO study on the impact of TNC's on employment and
vocational training attemptsy in spite of everythings tO Show
the positive side of the TNC*s in this field but does noty for
all thaty deny the fact that in 1970 the number of jobs createda
by TNC®*s in developing countries represented no more than 0.3
percent of total employment in these countriese. Some authors
advance the proposition that the contribution of the T#HC*'s to
the indigenous creation of employment opportunities is slight or
even marqginal.

37« The insertion into the Code of the paragraph calling atten-
tion to the Tripartite Declaration of Principles would seem to
be of particular importance to countries which aresy in one way
or anothery victims of the 1abour policy generally adopted by
TNC*s and would be of particular benefit to the toilitng masses
in the developing countries where labour policy and working coa-
ditions teave something to be desired.
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33« In most ECWA membar countries the situation of the
work-force is alarminge After the beginning of the oil boom, anag
tn order to implement ambitious projectss the ot 1-producing
countries had opened wide their doors to a Varge-scale immi-
gration of workers of all levels and all races 1n the guantities
that their indiygenous popul ations were unable to supplys Thus, a
farge and heteroqgeneous mass of immigrants became installed in
the region and gradually made its presence felt in different
economic sectorsy thereby posing potential problems with regard
to their integrationy assimilation or repatriation. According to
Some observerss the danger lies largely in the growing number of
foreigners in relation to the indigenous population in yeneral
and in the preponderance of Asian immigrants over Arab immi-
grants in particulare.

39. The yrowth of this mass of immigrants has hadg negative rep-
ercussions on social and economic pltanningy, the most significant
of them being the inability of the indigeneous populations to
provide a competitive work-force capable of replacing foreign
workers in all economic activitiese {1i1)

40e Moreovery while some countries of the ECWA region suffer
from a lack of capital necessary to implement their development
plans and are teeming with unemployeds othersy while enjoying a
financial surpluse are deficient in the manpower requiread for
the execution of their pProjectse In order to attain a degree of
economic integration in the Arab regions an objective so strong-
ly preached in so many bilateral and multilateral conventions,
sustained efforts have been made over a number of years by
several Arab countries with the aim of co-ordinating their poli-
cies in the field of migration and laboure The 1957 Arab
Economic Unity Agreement was the outcome of these effortse It
mentions the establishment of Arab economic unity among the mem—
bers of the Leaquey while quaranteeing rights and freedomse This
Agreementy like so many othersy has not had the desired results
because of political differences and distortions among the Arab
States. Some countries of the region prohibit university gradu-
ates from leaving their countries other than in cases of extreme
needes This is justified on the grounds that the services of such
personnel! are essential for national developmente Moreovere in
Some countries the laws relating to the domicile of foreigners
give discretionary power to the Ministry of the Interior with
regard to the residence of members of the families ot immiyrant
workers. It is often expressly forbiddene Clearlys such pro-
visions only go to confirm arqguments to the effect that such
workers are generally considered "quest workers"™ rather than
regular immigrantse (12)

4le There hase howevers appeared in recent years in Ssome coun-—
tries of the region a nost alarming phenomenon connected with
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employment and miyrations Some countries seem no longer to want
Arab workers andg prefer to i1mport Asian (particularly Korean)
Yaboury, ceding the authority to do so to TNC*s specializing in
the importation of labour in total contradiction Wlth the spirit
of Arab regionai economic development objectives.

42. Moreover, the great ma jority of the workers enygyag2d i1n con-
Struction pProjects carriea out by TNl*s are accomodated in camps
or ®compounds®y which are a species of prefaoricated Jhettoe
These thousands of Indiansy Koreanse Filipinos and Araps are
constdered as merely “"on Voan", accept proverty-level salaries
and very difficult fiving conditions and remain socially and
culturally aparte

43. For all of these reasons of fundamental human rights ang
principles, paragraphs 24 and 25 the draft Code of Conduct {(con-
tained in the economicy financial and social section) andg para-
graph 46 (under disclosure of information) are of very yreat
importance for the present situation of immigrants employed by
TNC*s operating in the ECWA regione It should also not be for-
gotten that a humanitarian andg non—discriminatory policy in the
field of employment and immirgration would be a beneficial and
dynamic factor in the development process and tN Arab economic
integration.

%« Non-coltaboration by YNC*s with racist minority regimes in
Southern Africa

4%« Since its inceptions the minority regime in South Africa
has continued to violate human rights and fundamental freedoms
by condemning the majority black Population to servitudée Con-
Sequentiysy the TNC's operating in this country provide political
and economic support to the established regime.

45 The approach adopted by the CLommission of the cturopean Con-
munities in its code of conduct for European TNC°*s operating in
southern Africa (13) seems to be very flexiblee The Commission
requests TNC*s to applyy while continuing their activities,y the
sanctions imposed by the United Mations and other internationail
bodies against this racist Statee They shoula also endeavour to
do their best to éncourage and promote human rights and funda-
mental freedoms. In contrasty the opposite approach would call
upon al¥ ¥NC*s to abstain totally from engaging in economic or
other activities in countries practising a racist policy or
exercising a colonial policy in territories which do not belony
to them.
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46. Falling between these two outlooks is that of the Unitea
Nationss wore flexible and more moderate in tone. Paragraph 14
of the draft Codey on which no final decision has been takens
requests TNC*s to make no further investment in this country ana
proyressively to reduce their present activitiess They should at
least refrain from collaborating with the racist minority regime
in South Africae. The TNC®s are also called upon to comply with
Security Councif decisions and to respect all of the relevant
United Nations resolutionse Finally, they are urged to engage in
appropriate activities with a view to eliminating all forms of
racial discrimination and all other aspects of the system of
apartheide (14)

47« In spite of this flexibility and great cautions the sdestern
countrias have not vyet applied the required vigorous sanctions
that would allow the political and econonic isolation of South
Africae.

48. The ECWA member countries have often expressed their desire
to contribute to the elimination of apartheidsy all other forms
of racial discrimination ano colonialism and to promote the
right to self determination and safeqguard human rights and fun-
damental freedoms for all.

49 It is to be deploredy none the lessy that the relevant pro-
visions of the (ode make no mention of the other racist regimes.
The question was raised by the delegation of Saudi Arabia during
the second part of the 1983 special session of the Commission on
Transnational! Corporationse There was however no apparant fol-
Tow-up which might lead to the inclusion of Israel in this
paragraphs the present tenor of which represents years of nego-
tiatione.

5« Treatment of transnational corporations

(a) General treatment of transnational corporations by the coun-—
tries in which they operate

50. The fourth part of the C(odes is the most controversial
parte [t raises very delicate questions given the divergent
interests of aifferent parties to the negotiations. These ques-—
tions relate to the principles of universally recognized inter-—
national ltaw prescribing minimum standards for the treatment of
foreign—-based TNL"s which are to be incorporated in domestic
legislation. They further raise the question of whether the con-
cept of national sovereignty requires all aspects of such
treatment to be governed by domestic legislatione.
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5le The econonically powerful western countries wish to see the
host countriessy generally developing countries which, in a man-
ner of speakingy go to make up the periphery of such econonic
power accord equitable and non-discriminatory treatment to
affiliates of TNC*s in accordance with established lawsy regu-—
ltations and administrative practicese Thuse entities of TN(C*'s
would be given by the countries in which they operate the treat-
ment accorded to domestic enterprises engaged in the same
economic activitiese

52. The risk incurred by a developing country in adopting such
an attitude would be that of renouncing once and for all any
chance of creating and developing domestic industries which
would ultimately be able to meet national economic needs and
demands.

53 From the same wWestern point of views the host countries
should offer precise and predictable terms for the setting up
and operation of TNL"s; in other words they should have a clear
and openly dectared economic policys as has frequently bpeen
stated in the course of the negotiationse

54 1In the view of the developing countriesy TNC's should not
cltaim preterential treatment or the incentives and concessions
generally granted to domestic enterprisess. Such “"discrimination®
ts in a3 wdy essential to developing countriessy gtven the ine-
quality of capacities and powers of the two kinds of enterprise
and the goals and objectives of collective autonomy and
self-refiant development that the developing countries shoulay
as a ruYey attaine

55 During the negotiationss some delegations referred “to the
fair and equal treatment accorded to each other by the O€tCOD
Couritries in support of the argument that the TNC's of the
developed countries should benefit from the "encouragements"
accovrded by developing countries to their own enterprisess

56 This attitudes which would be valid as between countries
having attained more or Tess the same degree of developments is
no Tonger so when the countries in question have different lev-
els of developmente

{b) Nationaltization and compensation

57T« Long years of struggle were necessary before the interna-
tional communitys and the developing countries in particular,
managed to gain acceptance of the right of States to implement
nationatization in the interests of their population.
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58e For the developing countriess nationalization is no more
than a legitimate concomitant of the sacrosanct principle of
permanent sovereignty over natural resources and national
weaithe. Nationalirzation is thus an act carried out in the public
interest aimed at retrieving national property and national
rights. For somes it is 3 legal device for the redistribution of
national wealthe.

5%« Generally speakinge international law recognizes the right
of every State to expropriate foreign-owned private property as
an exgression of 1ts sovereiyntys In contraste the traditional
and outdated notions of international iaw of ten advanced by the
Western countries have always sought to itmpose strict limita-
tions on this sacrosanct righte

60« The traditional view of State responsibility with regard to
nationalization is contested by another doctrine widely embracea
by the Eastern countries and the developing countriese They
assert that domestic law alone is competent to establish terms
for the legality and legitimacy of nationalization and that the
tourts and tribunals of the nationalizing State alone have
jurisdiction with reqgard to any claim that night arisee YThis
derives from the concept of the equality of treatment unager
domestic laws 3ccOrding to which no foreign entity can be sub-
ject to a jurisdiction other than that of the country in which
1t operates. NO preferential treatment should therefore be
accorded to Foreigners in this fielde

6le It has been unequivocally asserted that nationalizations as
an expression of State sovereigntyy takes place at the sole dis-
cretion of the States. It is embarked wupon in the light of the
circumstances the State considers relevant and in .accordance
with its national Constitutionsy laws and reqgulationsy and not
necessarily on the basis of an objectively established public
intereste

62. The HWestern countries would Tike this sovereign right of
nationalization to be apptied without discr imination to domestic
as well as foreign enterprises operating in the same branch of
activitye The goal of this stipulation is to place additional
constraints on the right to nationalizatione Non-discrimination
3s a limiting factor has not been well received by the develop-
ing countriese INn a situation where the strateqgic sectors of the
domestic economy are dominated by foreign interesty nationali za-
tiony 3s a mechanism for transferring ownership to the local
people and for retrieving resources and wealthe can certainly
not be other than discriminatorye It can ontfy be directed
3gainst the originators of this particular probleme
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63. Etqually controversial is the idea that the payment of com-
pensation is an integral part of lawful! nationalization. Most
States consider that the absence of compensation does not render
expropr iation unlawful and that the measure remains legitimate
for all mattersy including the transfer of titlee It is up to
the nationalizing State to determine whether or not the payment
of compensation is appropriatees

b4e Howevers even where the principle of compensations is
accepteds the manner of its payment is the thorny probleme

65« In a worde the right of every State to exercise permanent
sovereignty over 1ts natural resources and wealth gives rise to
and accounts incontrovertibly for the right of nationalizatione
Moreovery the conditions affecting its legality fall unt quely
within the competence of the internal legal system and entail! no
international responsibility other than in cases of denial of
justice.

66« A dispute comcerning compensation (its amount for exampley,
or the reasonable scheduling of payments) is subject to the law
of the nationalizing State and subject exclusively to the compe-—
tent domestic courts or adminstrative authorities unless inter-
national arbitration or other settlement procedures have been
mutually established by the parties concerned before or after
the occurrence of the disputes

67« The great majority of ECAA member countries have dealt with
this question in their legislatione The region has for long been
3 bastion of nationalizations particularly in the exploitation
of oily 3s is evident from the experience of Irag and Saudi Ara-
biae :

Ce_Future of the code

68. In the present state of negotiationsy only one point of
general concensus has been reached; that the (Code should be
effectives Unce it is adopteds its proper implementation at the
national and international levels must be seen to ite To that
ends the (Code ,fays down ctertain rules that States accepting it
must follow in order to encourage and ensure its implementation
at the national level. At the international level, the United
Nations Commission on Transnational Corporations could become
the institutional mechanism supervising implementation of the
provisions of the Code« Some delegations have protested aqainst
the granting of such quasi-judicial power to the Commission and
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it willy in facte have no meaning in the event that the {oage 1is
made voluntarye

69 The ultimate fate of this mechanism isy in effecty contin-
gent on the leqgal nature and form of the Codes If it is volun-
tarysy its implementation will be 3t the sote discretion of
States which have the desire to implement it in their territory.
Ife on the other hande it is compulsorys as an international
instrument it will have executive force within the jurisdiction
of States parties theretoe This gquestion still remains as that
most <rucial to the future of the Lode of Conduct and that which
will determine the scope of application and the usefulness and
effectiveness of the instrument.

TG= On the other handy whatever the legal nature of the Code,
intergovernmental co-operation at the regional and international
levels will be essential in order to ensure the attainment of
the objectives of the Codee Failing thiss each State, taken sep-
aratelyy will be isolated and weakened in confronting the TN(*s
operating in jts territory. It is this isolation that the inter-—
national community is seeking to prevent by formulating a
universal code of conduct on transnational corporationse.



(1)

The Economic Declaration and Programme of Action for Econom-
ic Lo-operation adopted on this 0CCasion states the tollow—
ing:

"The Heads of State or Government reviewed the operations

of transnational COrporationsey particularly in the non—-aligned

and

other developing countriese They expressed grave concern

with respect to transnational corporations which carry out ille-

gal

and undesiraole policies and engage 1n corrupt practices in

developing countriesy and when their motivation to maximize pro-
fits leads to distortions in the economies of those countriese®

See

NAC/Confe7/00ce.G/Reve3 and NAC/Conf.7/D0ceT/Reve2s both Of

11 March 1983.

(2)

(3)

t4)

(5)

(o)

(7

(8)

(9)
(10)

(i1)

(12)

{n  May 1972 the Foreign Affairs Comnittee of the Jnited
States Senate decided to tnquire into the activities of
International Yeiephone and Telegraph (ITT) in Chile ang
took the initiative of forming a sub-committee to study the
role and impact of TN[C*s.

UNCTCy Salient Features and Trends in_Foreign Direct Invest-
ment {(New Yorksy 1983) (ST/CTC/14) {uUnited Nations publica-~
tiony Sales Noe EeB3<lleaa8)y PArae 50¢ pelb.

Lg_i_g:l Pparade 544 p.l?.
Statement to the Association professionale des banquesy a

summary of wnich appears in Usine Nouvelle (Parisy 10 Octo-
ber l968"

Inaugural meeting of the seventh extraordinary session of
the United Nations General Assemblyy 1 September 197S.

Namely Boliviay Chiley Colombiay Ecuadorey Peru and Venezue-
lae )

OECDy International Investment and Mut inational Enterprises
(Paris, 1979).

See E/1983/17/Revely Annex I

Ministry of Labour ana Social Affairsy Bahrain/ILOy API,
Working paper (Kuwaits December 1978)+ p. 287.

S5ee Kingsley Davis in Population Bulletin of ECWAy NO. 21,
Oecember 1981,

Adopteda by the Council of Ministers of the EEC in September
1977

Position adopted by the group of African States at the 13th
meeting of the Intergovernmental Working Groupe
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