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FOREWORD

At its Third Session, held in 1972 in Santiago, the United Nations
Conference on Trade and Development resolved that technical assistance should
be provided to developing countries taking part in the forthcoming Multilateral
Trade Negotiations held under the aegis of GATT. This technical assigtance
project, jointly operated by UNDP and UNCTAD, came into being in 1973, Since .
then it has been providing trade and trade barrier data, studies and analyses
and technical advice to individual developing countries and groupings which
request such assistance,

In the course of its work and mainly for purposes of its advisory service
the Project has prepared a number of background papers, briefs and technical
notes as well as notes on the deliberations in the various negotiating bodies.
In response to requests by government officials, members of delegations and
experts engaged in similar assistance activities, it has been the practice of
the Project to have these papers collated and issued 'in manual form; these
manuals have also been used, inter alia, as the basis for discussion in
regional seminars on MIN whlch are held from time to time in collaboration
with the Regional Economic Commissions of the United Nations.

Up to now the following volumes have been so issued:

Introductory Manual . November 1974
Introductory Manual, Supplement 1 April 1975
Introductory Manual, Supplement 2 September 1975
Reference Manual December 1975
Reference Manual, Supplement 1 December 1976.

The present Supplement 2 to the Reference Manual includes papers emanating
from the Project in 1977 up to the end of July. Its issue is timed to meet
the needs of the regional seminars scheduled for the latter part of the year.

As usual it should be stressed that the notes on meetings contained therein
have been prepared for reference purposes only and do not have any official
status., The entire contents of this volume are of a confidential nature and
should not be made avilable other than to government officials, including
seminar participants, who normally have access to the MTN meetings and documents.
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I. INTRODUCTION

In the Introduction to the previous Supplement a brief account was given of
developments in the Multilateral Trade Negotlatlons in 1976. The present Supplement
being intended to contain material relating to all dspects of the negotiations in
the first seven months of 1977, it may be useful likewise to summarize here the main
features and advances seen during this period:.

During the first half of 1977, there continued to be held meetings of various
negotiating groups and sub-groups, mostly inm a routine fashion. While discussions
in some areas advanced to the point where the positions of participants on main
issues therein had become sufficiently clear to permit the examination of concrete
textual proposals no tangible progress was made in others. No meetings at all were
held on tariffs, on the sector approach or in the three agriculture sub-groups on
meat, dairy products and grains. Up till mid-year there had been no discernibde
signs of revitalization of the negotiations or indeed any prospects of meaningful
progress in the near future. Until late in the spring the United States continued
to be hampered by the absence of a responsible negotiating official, there belng
inordinate delays in the appointment of the Special Trade Representative. EEC -
remained in a state of suspended animation - in regard to the negotiations - while
awaiting clarification of new Unlted States admlnlstratlon S p011c1es, especlally
in regard to agriculture.

The intolerable 1lull was broken, somewhat unexpectedly and dramatieally, in
July. Following proposals by the United States, supported by EEC, the Agriculture
and Non~Tariff Measures Groups adopted new work programmes which gave immediate
impetus to a revival of activities and gave promlse to the maklng of some progress
in the negotlatlons in the coming monthu.

Contlnuatlon of Group meotlngs

In regard to the tropical products negotiations most developed countvles ‘had
put their offers into effect by 1 January 1977 and all except the United Sta®es had
done so by 1 July 1977. The United States was understood to be awaltlng contribu~-
tions from developlng countries for the implementation of its offers. Developed
countries generally considered the negotiations in the Troplcal Products Group to
have been concluded, their offers representing a maximum effort in this context;
any further consideration of outstanding or unfulfilled requests would have to be
undertaken in other areas of the MIN. In the only meeting of the Group held in
1977, developing countries expressed grave disappointment with the outcome of the
negotiations in this "special and priority" sector, and took the position that
the conce831ono and contributions put into effect by developed. countries represented
no more than a "first ins talment" and that the Group should remain in active
existence to review the overall ultuatlon and to explore posslbllltles of further
1mpr0vemente of offers.

The non-tariff measures sub-groups had several meetings during the half year,
with uneven results. In the further examination of the draft Code for Preventing
Technical Barriers to Trade attention was finally focussed on the guestion of
dlfferentlated and more favourable treatment for developing countries, which took
much of the sub-group's time, apart from the "definitions" to be used in the Code.
Parallel 46 this, a first examination of the applicability of the Code to agri- .
cultural products was undertaken in the Agriculture Group. In the area of subsidies
and countervailing duties, a draft negotiating proposal was presented by Canada and
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extensively commented upon. Reservations to its contents were entered by both
developed and developing countries and there was a general disinclination to adopt
the draft as a basis for negotiation. Further exchange of views on this proposal
could take place, however, in informal consultations between interested delegations.
on government procurement, there was a detailed exchange of views on the main issues
to be-dealt with in a multilateral solution and the stage seems to have been reached

- -for the presentation of draft negotiating proposals. Little progress was made in

respect of customs matters and quantitative restrictions, there being substantial
divergencies of views on both subjects. There were some discussions at the technical
level of import licensing procedures aimed at improving the existing draft texts.
The GATT secretariat was asked to prepare revised consolidated texts for use as a

basis for further discussions.

The Group on Safeguards continued its consideration of a United States proposal
and undertook a detailed discussion of the main elements of a revised multilateral
safeguards system, including that of special and differentiated treatment for
developing countries. As a result, the general positions of participants on the
most important issues have been sufficiently spelt out and the way seems to be clear
for the pursuit of discussions on the basis of precise proposals which might take
the form of a draft code on safeguards. Co

The Group on Institutional Framework, set up in November 1976 to seek to
negotiate improvements in the international framework for the conduct of world trade,
particularly with respect to trade between developed and developing countries, began
consideration of the five points on its work programme. Discussions in February and
June~July were centred on detailed proposals presented by Brazil, which deal with
four of the five points (legal framework for differential treatment; balance of
payments and economic development safeguards; consultation, dispute-settlement and
surveillance procedures; and reciprocity and developing country participation in an
improved trade framework). Proposals were also put forward by the United States and
some other countries. Developing countries generally supported  the Brazilian
proposals, essentially aimed at making GATT better attuned to the particular needg of
developing countries and thereby enabling them to participate more actively and fully
in GAIT. Developed countries were in general opposed to making any significant
changes in the basic principles of GATT, even though some of them were not totally
averse to considering improvements in its rules. Discussions have so far remained
at a general level but it is expected, at least by the developing countries, that
the Group will soon progress to more specific and concrete discussions.

New negotiating programmes

Thus, while limited progress was being made on the isolated fronts of some non-
tariff measures, work simply stagnated. in the main areas of the negotiations.
Meetings on some subjects dragged on, with neither substance nor conviction, or were
simply not held. This atmosphere, which was first seen in the latter part of 1976,
persisted until mid-summer this year, when the two laggard groups suddenly found
themselves awakened by new procedural proposals which set forth target dates or
deadlines for the completion of different stages of their respective work. Following
proposals by the United States, supported by the EEC, the Groups on Agriculture and
Non-Tariff Measures decided in July 1977 to adopt work programmes providing for item-
by-item negotiations in respect of tariffs and non-tariff measures on agriculture
products and on non-tariff measures affecting industrial products, on the basis of a
request/offer procedure. Similar target dates for the tabling of requests
(1 November 1977) and the submission of offers (15 January 1978) were set for both
Groups.




The new procedures are intended chiefly for products and measures for which
multilateral solutions are not contemplated and participants are urged to avoid as
far as possible tabling requests on such products or measures. ‘

Within this general framework, special procedures are provided for negotiations
between developed and developing countries, under which the latter are permitted to
submit requests individually or jointly, and with more flexible time limits. Out-
standing and unfulfilled requests from the tropical products negotiations will be
considered as resubmitted, if so notified by a developing country. Arrangements
will be made for plurilateral consultations and negotiations between developed~and
‘developing countries and developed countries will give special and priority attention
to yequests from developing countries in the presentation of offers, especially in
‘cases where developing countries, individually or jointly, are principal or sub-
stantial suppliers. Developing countries in a position to do so will indicate, on
a provisional basis at an appropriate date, their contributions to the negotiations,
the final scope of such contributions to be determined in the light of the overall
benefits accruing to them from the negotiations.

At the same time, efforts will be made to accelerate the work on multilateral
solutions in the three agricultural Sub-Croups (Meat, Dairy Products and Grains)
and in the NTM Sub-Groups. The objective is to have available as advanced texts as
possible in such areas as subsidies and countervailing duties, government procure-
ment, standards and customs valuation by the end of 1977 as a basis for subsequent
detailed negotiations.

Background to the acceleration proposals

This sudden turn of events in the MIN may have come as a surprise to some but
in fact there were several indications in recent months of a forthcoming initiative
for relaunching the negotiations. There has been a growing concern on both sides of
 the Atlantic that the rising tide of protectionism could lead to a total breakdown
of the negotiations. This sentiment was reflected in the declaration issued at the
economic summit conference in London in early May, where the political leaders of
the major developed countries declared that:

"the Tokyo Round of multilateral trade negotiations must be pursued vigorously.
The continuing economic difficulties make it even more essential to achieve
the objectives of the Tokyo Declaration and to negotiate a comprehensive set
of agreements to the maximum benefit of all. Toward this end, we will seek
this year to achieve substantive progress in such key areas as:t

(i) a tariff reduction plan of broadest possible application designed to
achieve a substantial cut and harmonization and in certain cases the
elimination of tariffs; S

(ii) codes, agreements and other measures that will facilitate a significant
reduction of non-tariff barriers to trade and the avoidance of new
barriers in the future and that will take into account the structural
changes which have taken place in the world economys

(iii) a mutually acceptable approach to agriculture that will-aghieve
increased expansion and stabilization of trade, and greater assurance
of world food supplies.”
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As a follow-up to this declaration of intent, the United States' newly
appointed Special Representative for Trade Negotiations, Mr. Robert Strauss, met
with officials of the Commission of the European Communities in early July. This
meeting resulted in an agreement of principle for the re-launching of the MIN on
~ the basis of a four-phase timetable for immediate work leading towards the final
stage of the negotiations next year. In a press conference held after the meeting .
the United States Trade Representative referred to this as "the most significant day
in the Tokyo Round" and declared that the agreement reflected a complete political
commitment of the United States and EEC. The agreed timetable was outlined as
"~ fellows: ’ ' ‘ '

"= -A general tariff plan, to include: agreement on a tariff-cutting formula, specific
~ instructions on the treatment of agriculture in the MIN, specific statements on the
 treatment of developing countries, and agreement on how to deal with countries
 not subscribing to the tariff cut formula (first phase); SRR

- The tabling by MIN participants of three kinds of requests: for agricultural
goods' tariff cuts, for all non~tariff measures not subject to codes agreed in
the MIN, and for tariff cuts by countries not subscribing to the tariff-cut
formula (second phase); B o ' :

~ The tabling of texts for aileTN non—tariff barrier codes. Amdng areas which may
be covered by new codes are government procurement, standards, export subsidies
and countervailing duties (third phase);

- The tabling by all MIN participants of offers.to their trade partners. These
offers should include industrial tariffs with tariff schedules. With respect
to agricultural items, these should be item-by-item offers (fourth phase).

These four phasés should be concluded by 15 January 1978 so that the final and
definitive negotiations might be initiated immediately afterwards. There was no
mentioning of any firm date for the conclusion of the final negotiating phase but
the estimation of the United States Trade Representative was that "90 days, give or
take, could do it'". :

The agreement reached in Brussels reflects a meeting of minds on the two sides
of the Atlantic concerning the treatment of agriculture in the MIN, which paved the
-way for the subsequent decisions in the Agriculture and NTM Groups mentioned above.
Thus the United States, while still firmly attached to achieving a substantial trade
liberalization in the agriculture field, no longer insists that agriculture and
industrial products should be treated in the same way in the MIN. United States
officials have in recent statements also made it clear that it does not intend to
question the basic principles of EEC's Common Agricultural Policy (CAP). There is,
however, a consensus that negotiations on agricultural and industrial products shall
continue in parallel in order to form part of the same package.

Future prospects

While reactions to this United States/EEC initiative has been generally positive,
many countries, including the developing countries, have serious doubts as to whether
the target dates set can realistically be met, if only because of the common
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reluctance to make comprehensive offers before there is a clear picture of the
overall results and the balance of the negotiations. These concerns have been
. countered by assurances that the target dates would not be regarded as cut-off
deadlines, maximum efforts to meet them being all that is required.

Whether the principal objectives of trade liberalization and institutional
improvement, set forth in the Tokyo Declaration, can really be achieved may become
clearer with the passage of time, but quite clearly, considerable ground will have
to be covered in a number of areas if a comprehensive negotiating basis is to be
established by the end of this year. Apart from the vital question of reaching
agreement on a tariff negotiating plan, draft texts which may be acceptable as a
basis for negotiations remains to be worked out in the areas of safeguards, subsidies
and countervailing duties, government procurement and customs valuation. The precise
nature and scope of measures to ensure special and differentiated treatment for
developing countries in the various areas also remains to be settled and substantive
exploration of the possibilities is yet to begin; developing countries have made
their acceptance of the work programme adopted in July conditional upon satisfactory
agreements in this regard. Whether the general political will to get on with the
negotiations that has been demonstrated also reflects a genuine readiness to grant
meaningful concessions, in particular in favour of developing countries, is less
than certain. It is no secret that some countries entertain serious doubts as to
the benefits of pursuing further trade liberalization under present economic
conditions, and about the feasibility of granting and implementing meaningful trade
concessions in present circumstances of high unemployment. Though these arguments
have been rejected in the EEC at the Commission level, there is growing talk at the
instigation of some of its members of the need to practice "intelligent" or
"organized" liberalism which is taken by many to be a euphemistic or sophisticated
advocacy of more direct and immediate reliance on safeguard - or protective -
measures. Indications are also that some Luropean countries believe the negotiations
can be and should be brought to a close as soon as possible even if with none too
spectacular results. A recent Commission memorandum on Community commercial.policy
mentions an average tariff cut of 20 per cent or less as a reasonable aim in the
negotiations.

The optimistic expectation formulated in Brussels in July regarding an
expeditious conclusion of the negotiations next year has since been significantly
discounted. One of the members of EEC stated recently at a Council meeting that
"there is no question of the EEC being tied in Geneva to a restrictive timetable;
there is no question of reaching partial agreements as the EEC can only decide on
the basis of a global result'". This attitude appears to be shared by the EEC
Commission, and it has been elucidated that the establishment of a rigerous
negotiating timetable has been abandoned even by the United States; what remains
is merely the objective of reaching, by wmid-Januvary 1978, an overall view of the
offers, demands and positions of all the participants in the negotiations with a
view to embarking immediately afterwards on the final phase.

Lowering one's sight is the easiest way of accomplishing the task; to aim at
a limited package will make possible early '"completion" of the negotiations.
Official pronouncements, however, still indicate a firm determination on the part
of many participants to reach out for a comprehensive agreement which, while falling
somewhat below the majestic height of the Tokyo Declaration, would at least partially



justify the enormous efforts and resources that have gone into the exercise and
would to a respectable extent meet the essential trading interests of a large cross-
section of the participating nations. One can therefore legitimately doubt that

the Tokyo Round can be, successfully or otherwise, concluded even by the end of 1978,
let alone much earlier in the year.




NON-TARIFF MEASURES

Note on the meetlng of the Group in Januvary 1977

1. At its meeting on 13 January 1977 the Group en Non—Tarlff Measures resumed

discussion on the following matters: establishment of a second list of non-tariff

measures; procedures for negotiations on measures not ‘dealt with multilaterally;

~ and the establishment of a comprehensive data base for item-related non-tariff
measures. This note summarizes the main elements of the dlscuss1on. ‘

Second list of non-tariff measures

2. Australia and the United States restated their position that a sub-group to

deal with variable levies, minimum import prices or non-tariff charges on imports
should be established -as soon as possible. The EEC reaffirmed its view that these
measures ought to ®e discussed in the Agriculture Group. India suggested that the
GATT secretariat should initiate a study of products of export interest to developing
countries which were subject to variable levies or other non-tariff charges in order
to identify the problems facing the developing countries. Other delegations consid-
ered, however, that such information was already available in existing documentation
and that a new study was not needed.

3.. The Group noted that the basic positions of participants on the question of a
new sub-group remained unchanged and agreed that it would revert to the proposal at
its next meeting.

4. The Group resumed discussion of the proposal to establish a sub-group on anti-
dumping. The meeting was informed by the Chairman of the Anti-Dumping Committee ce of
its recent decision to invite non-adherents to the Anti-Dumping Code to-discuss with
the Committee any problems they faced in this field. The Anti-Dumping Comml_yee
would welcome wrltten material from any interested countries in thls regard.

5. A number of developing countrles—/ expressed reservation with regard to the
idea of discussing their particular problems in the Anti-Dumping Committee. It was
recalled that a similar proposal put forward by the United States at the last
meeting of the Group had been rejected by the developing countries on the ground
that it would amount %o nothing more than a revival of previous procedures aimed at

l/ This invitation had previously been conveyed at the GATT Council meeting ln
November 1976 (see GATT document C/M/ll7, paragraph 2)

Including Egypt, India, Argentine, Pakistan, Israel, Mexico, Remania, Turkey,
Malaysia, Yugoslavia and Ecuador (for the Andean Group).

IQ
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securing adherence by developing countries to the Anti-Dumping Gode,;/ and that such
attempts had been unsuccessful in spite of discussions over a number of years. Some
developing countries pointed out that discussions in the Anti-Dumping Committee would
be futile as that body: wes not empowered to modify the existing Code. An adequate
golution to the special problems of developing countries could be found only in the
MIN in pursuance of provisions-of the Tokyo Declaration. A sub-group should there-
fore be established without delay so that these problems could receive sufficient
attention before the conclusion of the negotiations. :

6. The United States stated that it remained unconvinced that work on anti-dumping
could be better handled in a separate sub-group than in the Anti-Dumping Committee.
This Committee had worked for years and had developed considerable expertise in anti-
dumping matters. Furthermore, the current review of the operation of the Anti-Dumping
Code in the Committee provided a framework more conducive to a meaningful discussion
..of ‘the problems of developing countries thagjin’the_past.

T The EEC and Japan stated that they would need time for further reflectién on
~ the position taken by developing countries.  The Group agreed that it would revert
to this. matter at its next meeting. : :

Negotiations on measures not dealt with multilaterally

8. The Group considered a proposal on procedures for negotiations on non-tariff
measuires not dealt with multilaterally which had been developed through informal
consultations  among delegations, and agreed to adopt the proposal with some minor
drafting modifications. These procedures, which were similar to those agreed by the
Agriculture Group in December 1975, provided for a process of information, examina-

~ tion and dialogue with respect to non-tariff measures not dealt with multilaterally.

Undetr these procedures, countries would notify to the GATT secretariat any such non-
tariff measures which they considered to affect their trade. These notifications
would be circulated to all participants and would form the basis of subsequent -
bilateral or plurilateral consultations. The procedures also provided that summary
notes on the consultations held would be prepared and circulated. At a later stage
the Group on Non-Tariff Measures would review the results of the consultations, with
a view to determining the next step to be ftaken, including ueeklng wultllateral
solutions if appropriate. Priority attention would be given in the consultatloms
and negotiations to non—tarlff measures affecting the interests of developlng
countries. : . A

Establishment of a comprehensive data base for item-related non-tariff measures

9. The Group noted the conclusions reached at the last meeting of_ the Agriculture
Group with regard to supplementing the Teriff Rate Information Fil ~and agreed to
request the GATT secretariat to include in the File available informetion on non-
tariff barriérs for all products. To #his end the secretariat should endeavour to
include all item-related non-tariff measures which were already identified at the

1/ cf.Reference Manual, UNCTAD/MIN/40/Supp.l, p.23, para.5
2/ cof. GATT document HTH 7 .G/%.

3/ cf. G.TT document MTii,/G/5, pavagrash Il and note on December 1976 meeting
reproduced in Reference Manual, UNCTAD/MTN/40/Supp.l, pp.86-87




BTN 4-digit level, and thmse for which the product description was sufficiently
precise to enable reliable identification at that level of classification. The
secretariat should also attempt, where possible, to include non~tariff measures at
the tariff-line level.

10." Australla and EEC considered that the search for additional information on item-
related non-tariff measures should continue in the future and that the tables to be
prepared by the secretariat should be kept up to date. It was agreed to revert at the
next meeting to the question of further elaboratlon of the Tarlff Rate Informatlon
File,

Other buSLness

1l. The United Stateo rnlterqted its concern over the effects of various tax
practices on 1nternatlonal trade and drew attention to the conclusions contained in
the recently publlshed reports of the GATT panels set up to investigate certain tax
practices in the Tnited States and certain EEC member States. The United States
Administration was at present studying ways and means of adequately dealing with
these problems.

‘Puture work programme o

12, The Group agreed“on the following tlmetable for future meetings:

Customs Matters : . | Week of 21 February
Subsidies and Countervailing Duties - 28 February -2 March
_Government Prpqﬁ;ement : | . 3 -4 March
Licensing Prqééduréé_(meeting at teohnical 1evel) 7T -8 Marcb
Quantitative Restrictions o 9 - 11 Mazxoh -
Technical Barriers %o Tréde : ;“ . Jeek of 2L March :
Group on Non-Tariff Measures | Week of 18 Aprll ’

13 In regard to Technical Barriers to Trade the Group was. 1nformed that the )
Agrlculture Group intended to meet during the week beginning 28 March to review the
» applloablllty of the Standards Code to agrlcultural products.
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Note on the meeting of the'Groﬁp in Abfil 1977

1. The Group on Non-Tariff Measures met on 20 April 1977. Discussion focussed
largely on outstanding proposals for establishment of new sub-groups. This note
summarizes’the main elements of the &ispussion. - ’ '

" "Second list of non-tariff measures

2. The brief discussion of the longstanding proposal to establish a sub-group on
variable levies, minimum import prices and non-tariff charges on imports.showed that
the basic positions of participants remained unchanged (the United States and
Australia being in favour of a sub-group, and EEC maintaining its view that these

- measures should be discussed in the Agriculture Group). India emphasized the need
to reach agreement as to where these measures should be discussed in order to make
it possible to deal effectively with them within the timeframe of the negotiations.

" The Sub-Group agreed to revert to the proposal at its next meeting.

3. The Group reverted to the proposal to set up a sub-group to deal with anti-
dumping. Egypt and India, supported by a number of other developing .countries,
reiterated their arguments for establishing a sub—group.;/ In particular, they
stressed the importance of dealing with the special problems confronting the
developing countries in this area in the context of MIN and not within the Anti-
Dumping Committee, which was not a negotiating body.

4¢  Most developed countries g/ remained opposed to the proposal. Canada, which

had originally put forward the proposal for a sub-group, explained that its changed
attitude was due to the fact that the various problems related to the Anti-Dumping
Code, which it had considered pertinent to discuss in MIN, were now being addressed
in the review of the Code undertaken by the Anti-Dumping Committee. As non-adherents
to the Code could participate in that work, Canada did not see any useful purpose in
establishing a separate sub-group. Furthermore, a number of the issues that would be
relevant to any revision of the Anti-Dumping Code (such as that of further elaborat-
ing the concept of material injury) were at present dealt with in the Sub-Group on
Subsidies and Countervailing Duties.

5. Canada did in general not find the concerns expressed by developing countries
to be convincing. - With regard to the question of special and differentiated treat-
ment, Canada argued that it and a number of other adherents to the Anti-Dumping Code
already provided a substantial measure of such treatment by applying the provisions
of the Code on an MFN basis. This view was supported by EEC. Referring to develop-
ing countries' criticism of the definition of '"normal value" in the Code, Canada

l/ See the Project's note from the previous meeting of the Group(pagé 7
paragraphs 4—5).

2/ Including the United States, Canada, EEC and Japan (the Nordic countries could
however, accept to set up a sub-group "at an appropriate time").
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pointed out that nothing in the Code prevented an importing country from imposing a
. smaller anti-dumping duty than the established dumping margin. A tightening of the
provisions of thefCodekthat would obstruct anti-dumping actions against imports from

developing coun*ries would in its view be economically and politically "unfeasible"
~and could.in fact lead to recourse to other and more restrictive trade measures.

Canada doubted ‘however, ‘that developing countries were faced with many concrete

problems in this field, but would be prepared to listen to any examples they might
provide.

6. The United States and a number of other developed countries supported Canada's

- view that it was-necessary to base any further discussion of this matter on concrete

problems. The United States suggested that developing countries should berequested
to submit lists of actual or potential anti-dumping actions taken by developed
countries against their exports.

T Ecuador (for the Andean Group), Mexico and some other developing countries
objected to the view that special and differentiated treatment.was already provided
by the adherents to the Code. Such treatment should be negotlated on a contractual
basis.and-not. depend upon unilateral decisions by the: importing countries, A number
of developlng countries stated that they would be prepared to discuss concrete
problems once a sub-group had been established, but cautioned against undue con-
centration on past experience with anti-dumping actions as mere threats of such
actions could represent a serious deterrent to export expansion.

8. Although no agreement could be reached to establish a sub-group, it was agreed
to continue the discussion of problems facing developing countries in the field of
anti-dumping under a separate agenda item at the next meeting of the Group. This
discussion would be without prejudice to any de61s10n that mlght subsequently be
taken to establish a sub-group.

Matters relating to negotiations on measures not dealt with multilaterally

9. The Group took note of a document describing the working arrangements adopted
by the GATT secretariat in respect of novifications submitted for this category of
non-tariff measures.l/ Referring to a number of notifications by the United States,
which all related to agricultural produotsyg/ EEC argued that these should have been
submitted to the Agriculture Group in accordance with the working arrangements
recently adopted by that Group. The United States maintained, however, that the
procedures agreed o by the NTM Group at its last meeting were of general applica-
tion and not restricted to industrial products.

Establishment of a comprehensive data base for item~relsted non-tariff measures

10. The Chairman informed the Group that the GATT secretariat had not found it
possible to carry out the tasks entrusted to it at the last meeting, i.e. to supple-
ment the tariff rate information file with all identified or identifiable item-
related non-tariff measures. This was due to a number of reasons, such as the lack
of agreement among countries as to the type of measures to be included, technical
difficulties in identifying the tariff headings from available product descriptions,
particularly in the case of countries not applying the CCCN nomenclature, and diffi-
culties in obtaining necessary additional and more detailed information. Australia

1/ MIN/NTM/w/82
2/ WTN/NTM/wW/82/Add.1.



- 12 -

and EEC expressed their disappointment that the secretariat had found it impossible
to embark on the agreed exercise and would be prepared to continue discussion of
”pOSSlble ways of overcoming the difficulties that had been encountered if others so
wished. The Group took note of the secr: tariat statement and agreed to revert to
the matter at its next meeting.

Other business

- 11. The Group noted a suggestion by India, that in order to focus future discussions
in the various sub-groups on the main issues, "checklists" should be prepared by the
secretarlat in areas where this had not already been done, such as 1n the 3
Quantltatlve Restrictions Sub—Group

Future work programme

12. The Group agreed on the following timetable for future meetings:

Licensing Procedures (meeting at technical level) Week of 23 May
Government Procurement Week of 13 June
Technical Barriers to Trade , . Week of 27 June

(tentative date)
Quantitative Restrictions : Week of 4 Juiy

:Sub51d1es and Countervailing Duties, E Week of 11 July
Customs Matters (alternating meetings)

Group .on Non-Tariff Measures : ) 'Neek”of 18 July
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Note on the meeting of the Group in July 1977

1. The Group on Non-Tariff Measures met on 21 and 28 July 197% and agreed on the
adoption of a new negotlatlng programme for non-tariff measures, which was along
the same llnes as the one adopted by the Agrlculture Group. There was also a brief
discussion of the problems éncountered by developing countries in the field of anti-
dumping. The following paragraphs summarize the main elements of the dlscuss1on.

2. The new programme was based on a United States proposal which dealt with non-
tariff measures affecting industrial products which, similar to its proposal
discussed in the Agriculture Group, embodied a request/offer procedure with
specific target dates,_/ this provided that requests should be tabled by

1 November 1977 and offers by 15 January 1978. The United States considered that
work in the various NTM Sub-Groups should be accelerated so that advanced texts
could be available by 15 December 1977 and expressed the hope that participants
would exercise restraints in submitting requests on measures covered by multi-
lateral solutions,

3. Most developed countrles—/welcomed the United States' proposal which they
found broadly acceptable, generally supporting the setting of target dates for

the submission of requests and offers even though there were doubts as 'to ‘whether
the suggested dates were realistic. It was generally recognized that while initial
requests should be limited to measures not covered by the multilateral ‘codes under
discussion, it should be permissible for additional requests to be submitted in the
light of the outcome of those discussions. Thus the date for submission of offers
could be valid only if by then work on the various codes had been sufficiently
advanced and the overall balance of the negotiations could be evaluated, Australia
recalled 1ts prev1ous proposal on synchronlzlng the negotiations on tariffs and
non-tariff meast  es and emphasized ‘the nced for’ 81mu1taneors progress in these
areas so as to enable a general evaluatlon.

4. Developlng countrles—{ while supportlng the general thrust of the United
States proposal pointed out that the negotlatlnﬂ provramme must include special
negotlatlng procedures and provisions for spe01al ‘and differentiated treatment, as
was the ¢ase with the Agricultural negotiating programme. They also considered
that the" request procedure should be open-ended. Hong Kong expressed concern that
the request procedure might prejudice the work on 'multilateral solutions, for
instence, in the Sub—Group on Quantitative Restrlctlonsg it therefore proposed
that the procedure should be applied only to measures" falllng outside the scope

of the Sub-Groups.

1/ MTW/NTM/W/108. o
g/>. Including EEC, Canada, the Nordic countries, Switzerland, Austria, Japan,
Australia and-New Zealand, :

ﬁ/ Including Argentlna, Brazil, ‘Bewador (for the Andean Group), Hong Konb,L"J
India, Israel, Jamalca, Korea, ngerla, Phlllpplnes (for ASEAN), Sri Lanka
and Zaire.
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5 The United States indicated that it had no objection to the inclusion of a
special section in the programme to take account of the developing countries'
concerns. VWhile the proposal was mainly designed: to deal: ‘with'measures not
covered by the Sub-Groups, there was no intention to preclude requests on other
measures. The United States, for its part, would continue to press for the
‘adoption. of the proposal it had earlier made in the Sub-Group .on Quantitative |
Regtrictions which included certain multilateral elements, and at the same time,
might also submit requests on specific restrictions under the new procedure.

Conclusions

6. After informal consultations the Group agreed on a decisionl/ which, similar
to the one taken by Group Agriculture, contains two parts, one setting out general
negotiating procedures and the other special procedures for negotlatlons between
developed and developing countries.

Te According to the general procedures, participants will submit request lists
1nd10at1ng the non-tariff measures and, if possible, the products affected, by

1 November 1977. Additional or modlfled lists: may be submitted as the negotlatlons
proceéd. The request lists will be circulated to all participants. - Participants
should exercise restraint in making requests on measures for which multilateral
solutions are being elaborated in: the Sub=Groups. Participants should make a
maximum effort to submit their offers by 15 January 1978. The Sub-Groups will
meet at the earliest possible date after the beginning of September, and the
objective will be to set out by the end of the year the key issues which need
further negotlatlons.§7‘ Z.,

8. The negotiating procedures for the developing countries, similar to the
general ones, involve the use of requests and offers. Developing countries may
submit request lists either individually or jointly, in respect of all non-tariff
measures, including those for which multilateral solutions are being considered.
The target date 1 November 1977 for the submission of requests is qualified by the
words "if possible" in the case of developing countries. Outstanding requests. on
tropical products may be resubmitted under the new procedures, their special.and
priority character remaining unimpaired. Arrangements will be made for bilateral
and plurilateral comsultations and negotiations between requesting countries and
countries to which the requests are addressed. Developed countries will give
special. and prlorlty attention to requests submitted by developing countries,
especially if developlng countries are, jointly or individually, pr1n01pa1 or
substantlal suppllers.u : "

9. It is recognlzea that developed countries may submit indicative lists showing
non-tariff measures affecting their export interests in the markets of developing
countries., This language was adopted, as in the Agriculture Group, instead of

a proposed form which would have brought export control measures within the purview
of the negotiations. EEC and Japan maintained that requests in respect of export
control measures should be permitted whereas developing countries generally opposed
this dlspos1tlon. The developing countries reserved their right to reject any
requests relating to export measures maintained by them. Canada reaffirmed its
position that offers 'concerning, export restrlctlons could be made only in the
context of sector negotiations.

;/ c.f. annex to MTN/NTM/BS.




- 15 =

10. Concerning contributions from developlng countries, it is stated that, after
offers have been presented by developed countries, developing countries in a
position. to do so will indicate on a provisional basis their contributions to the
negotiations.: The final iscope of such contributions will be determined in the
light of- the addltlonal beneflts developlng countrles receive from the MTN as a
whole, : '

11. The Group will revert at its next meeting to the question of dlfferentlal -
measures for: securing special and more: favourable treatment for developlng . )
countries in the non-tariff negotiations, on the basis of proposals by interested

participants, The Sub-Groups should, in elaborating multilateral solutions, aim
at identifying specific ways of providing for differential’ and- more favourable
treatment ~where. fea51b1e and approprlate, before the end" of the year.

12, Doveloplng countries have stressed that their acceptance of the programme of
work was conditional upon satisfactory agreements being reached on special
procedures and special and differential measures applicable to them and, in -
particular, to the least developed countries.

Second 1list of non-tariff measures

13, In view of the decisions taken by the Agriculture and NTM Groups, those
countries which had proposed the establishment of a sub-group to deal with variable
levies, minimum import prices or non-tariff charges on imports (notably Australia
and the United States) announced that their intention was not to press for this

for the time being.

Anti~dumping

14. The Group hul a brief exchange of v.ews concerning the problems encountered
by developing countries in this field. ZIgypt pointed out that, contrary to what
the developed seemed to believe, developing countries did indeed face a number of
concrete problems in anti-dumping., In fact, a number of anti-dumping actions had
been taken in recent years by developed countries against exports of developing
countries. The mere initiation of an anti-dumping procedure acted as a trade
barrier as it often inhibited continued importation from the particular source.
In Dgypt's view there was clearly room for improvements in the Anti-Dumping Code.
Apart irom the developing countries' proposal for a modification of the Code's
definition of "normal value", there should be a clearer definition of the concept
of "ucuverial injury™. The definition or definitions of the injury concept which
might be agreed in the contexts of safeguards and subsidies and countervailing
duties could have a significant bearing on the definition in the Anti-Dumping Code.
Due allowance should be made in the determination of "normal value" for indirect
taxes, including taxes on raw materials inputs. Products subject to "voluntary"
export restraints should be immune from anti-dumping actions. There was also
room for improved notification and consultations procedures, in particular, where
developing countries’ interests were affected.

15, Mexico noted that it had also been affected by a number of anti-dumping
actions in recent years, notably by the United States. It pointed out that even
though, in most of these, the initial action had not lead to the imposition of
anti~dumping duties, the investigations as such had involved high administrative
costs and caused uncertainty and undermined future export prospects. The frequent
threat of anti-dumping actions in one of its major export markets acted as an
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effective deterrent to its efforts to dlver81fy and expand exports. Mexico would
support the. establlshment of a sub-group on anti-dumping to carry out an in-depth
analysis of the provisions of the Anti-Dumping Code in relation to the special
situation of developing countries, especially the provisions relating to normal
value, material injury and actions on behalf of third countries.

16, India and Brazil supported the proposals for a renegotiation of the Anti-~
Dumping Code in the MIN, but were prepared to postpone further discussion of thls
matter until the next meetlng.

17. The United States stated that it was prepared to take part in a discussion

of this subject at a later date, but remained unconvinced that developing countries
were faced with any problems which were different from those facing other countries.
It maintained the view that a country should be free to impose anti-dumping duties
against dumped imports, regardless of its source, if such imports were causing
injury. The Group agreed to revert to this matter at its next meeting. .




(1) SU’.BSIDIES AND. CuUNTERVAILDIQ DUTIES

Note on. the meetlng of the Sub-Grogp in Februarv 1911

1. At its meeting on 28 February 1977, the Sub-Group had a preliminary exchange of .
views on.a draft text prepared by Canada containing elements of an agreement on
subsidies -and countervailing duties.;/ Delegations who intervened in the discussion
expressed their appreciation for the Canadian initiative but were generally not in a
position to express firm views on the proposal at this stage. Some preliminary
comments were, however, made and clarifications were sought on a number of p01nts.
The follow1ng paragraphs summarize the main elements of the discussion.

2. In 1ntrodu01ng the paper, Canada explained that the draft text was not meant to:
represent the Canadian position on subsidies and countervailing dutles, in fact, Canada
might itself propose some radical changes to. the text, were it to be accepted as a
basis for negotiations. In preparing the text it had been guided by previous siate~
ments made in the Sub—Groupg/ and the positions of various countries on some of the
major issues being divergent, it had not been possible to present a single draft for
all the provisions,  which explained why the text contained certain alternative .
proposals. : Infermal consultations-with some countries had clearly demonstrated the
complexity. of the. issues and in Canada s view the most efficient way to pursue the
discussion would ‘be to 1n1t1ate extensive bilateral and plurllateral consultatlonsn__

3. The United States stated that 1t would be prepared to proceed w1th 1nformal
consultations but indicated that it had major difficulties with a number of
provisions. in the Canadian text. . A key problem area concerned the propesal for ;
prior multilateral approval of counterva111ng measures. .. Such an obligation would be
unprecedented in GATT .and would be -extrencly dlfflcdlt if not impossible for the
United States to accept The suggested approach to dlflerentlate obligations in '.
relation to specific. products or product groups was also a, matter of serious concern.
As regards special and differentiated treatment for developlng countrles, the United
States would favour the adoption of less compllcated ways. of extending such treatment
than the approach suggested by Canada. A number of other issues were, in the United
States' view, inadequately dealt with in the draft text and required.much further
consideration. .. These; included the treatment of domes stic subs1d1es and subsidies
with import substltutlon effects, dispute settlementtprocedures, subsidization
result:nﬂ from state trading practices and the treatment of sub51dles in effect
prior to- the entry. into force of a multllateral agreement. g :

4. In addition, the United States would need clarlflcatlons on the follow1ng '
points of the text: whether the provisions of Article 4C(b) would-require initiation
1/  MTN/NTM/W/80.

2/  See MIN/NTM/W/52/Rev.1.
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of new procedures for the reintroduction of a ceuntervailing measure against a
subsidy which had only temporarily ceased to be granted; the possibilities for a
signatory to expedite procedures in emergency cases; the reason for limiting
Article 9E to cases of injury to domestic.industries and excluding problems related
to subsidization in third country markets; and the implications of the terms
"underwriting of total ecapital cost" in paragraph 1B, alternative I and "non-govern-
mental persons" in Article 5B.

5. Japan considered certain provisions in the draft text to be "intriguing",

for example, those relating to subsidies on primary products and those on special
and differentiated treatment for developing countries, but was seriously concerned
about other aspects of it, such as the linking of provisions on subsidies and
countervailing duties, the possibility of countervailing actions without proof of
injury, the product differentiation approach and the suggested definition of
countervailing measures which would allow the use of other measures (such as
quantitative restrictions and withdrawal of tariff concessions) for the counter-
vailing of subsidies. ' : g

6. EEC and Austria expressed serious doubts about the approach outlined by Canada,
the Community referring to it as "utopian" and noting that in some important respects
it went substantially beyond the existing GATT provisions. Like Japan they considered
subsidies and countervailing duties to be separate issues. EEC stressed the
importance of subsidies as an instrument for the pursuit of national policy goals

and questioned the appropriateness of uging any normative approach to negotiations

in this area. Both EEC and Austria concluded that the draft text represented only
one possible negotiating approach among others and that all other previous proposals
(including two submissions by EEC) should remain on the table for future discussions..

1. Australia and New Zealand thought that the draft text was useful in advancing
the discussion but had, like other courtries, reservations on various points therein..
Australia was particularly concerned over the suggestion that subsidies on agri-
cultural products should be subjected to a lesser degree of discipline than on non-
primary products. Although there might be justification for a certain degree of
freedom of action,for instance when subsidies were used for neutralizing commod ity
price fluctuations, there should, in Australia's view, be no blanket exception from
the rules on subsidies for primary products.

8. As regards countervailing measures, Australia pointed out that the suggested
right to use countervailing duties against subsidies having import substitution
effects and the idea of prior multilateral approval of countervailing actions would
go far beyond existing GATT obligations. Article VI of the GATT left decisions on
countervailing actions to the discretion of the importing country and in Australia's
view, a case for radically changing this practice had not been made.

9. New Zealand emphasized that any new rules on subsidies would have to be consis-
tent with the provisions of appropriate commodity agreements. It welcomed the
recognition given in the draft to problems related to subsidization in third country
markets but questioned whether the suggested remedies against such subsidization
would be sufficient. New Zealand furthermore expressed reservations with regard

to the procedural provisions of the text which appeared too cumbersome and time-
consuming.
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10. Hungary and Czechoslovakia considered it unacceptable to. ‘elaborate special
provisions with regard to subsidization by non-market economy countries which
appeared to be the intention behind article 8 of the draft text. In their vicw

all rules should be of general application and deal with sub31dy practices regard-
less of the type of economy of the exporting country. The establishment of: different
rules for different countries would be contrary to the basic provL31ons of- GATT and
the Tokyo Declaratlon. -

11. Developing countries which spoke at the meetlng_/ generally relterated their
basic position with regard to special and differentiated treatment in this field.
Referring to their unsatisfactory experience with Part IV of GAIT and the Anti-
Dumping Code they emphasized that provisions for special and differentiated treatment
should be attached ‘to every relevant provision of a multilateral agreement and not,

as in the draft text, only be dealt with in a single paragraph. Several developing:
countries pointed out that the proposal to draw up a list of products for which -
:speeific developing countries would be allowed to grant export subsidies, came
substantially short of meeting the objective of developing countries to relnforoe N
thelr ex1st1ng rlght to grant any form of subsidy. : o '

12, As- regards countervalllng dutles, India pointed out that the draft text would
‘abridge -developing countries' rights under Article XXXVII: 3(c) of GATT, under which
developed countries had undertaken not to have recourse to measures such as counter—
vailing duties against exports from developing countries except as a last resort

in exceptional cases. This obligation should be further reinforced and not weakened..
Countervailing actions against ;exports from developing countries should be. permitted '
only if it were demonstrated that the subsidizing was the direct. cause of material -
injury to a domestic 1ndustry in the importing country. The impact of a counter- .
vailing: action on the economy of the exporting developing country should be fully
taken into account.

13. DMexico notcd that the draft text would permit the use of countervailing measures
against export subsidies as well as domestic subsidies applied by developing countries.
In its view the aim should be to draw up a separate code on countervailing duties
based on the doctrine that exports from developing countries should be immune from
countervalllng action.

14. Canada did not wish to respond in detall to the various comments made during the
meeting, merely noting that there appeared to be a certain confusion about. the
intention behind some of the suggested provisions. This further reinforced its view
that extensive informal consultations were necessary. Canada could envisage various
ways of pursuing the consideration of the draft text, one of which could be to -
divide the text inte two parts in order to deal with sub51d1es and countervalllng
duties separately as lad been suggested by some delegations. ,

15. The Sub-Group endorsed the Canadian suggestion to proceed with bllateral or
plurilateral consultations. Such consultations could be initiated among interested
delegations and would aim at exploring what further consideration might be given to
the draft text in the Sub-Group. It was agreed that in these consultations all
previous proposals made in the Sub-Group should be taken into account and that the
results of the consultations should be communicated to the Sub-Group.

16. The Sub-Group agreed to hold its next meeting in May, the exact date to be
fixed by the Group on Non-Tariff Measures at its meeting in April.

y Egypt, Beuador (for the Andean Group), India, Isreal and Brazil.
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(i1) TECHNICAL B/PRTERS TO TRADE

Wote of the mee%ing of the SubfGroup of March 1977

1. The Sub-CGroup on Technical Barriers to Trade met from 21 to 25 March 1977, and
gave consideration to (a) proposals for additions and amendments to the draft Code -
on Preventing Technical Barriers to Trade 1/ and (b) the definitions. The following
paragraphs contain ¢ cummary of the main points raised in the digcuscion.

Text of the draft Cods

2. Discussion relating to the text of the draft Code itself focussed largely on the
question of how to effectively incorporate provisions for differentiated and more
favourable treatment for developing countries into the obligations of the Code in a
meaningful way. As at earlier meetings of the Sub-Group, developed countries oppose

the insertion of a phrase guch as "particularly for developing countries" in 1nr1v;6111
paragraphs throughout the Code (an approach they termed ”sprlnkllng") They con-
sidered that in certain cases the phrasé could debract from the "absolute" character

of key obligatiaens of the Code while in other instances, it did not seem relevant or

to have any practical effect. Developeo countries proposed ‘that the questlon of
differentiated and more Ffavourable treatment should be dealt with in a separate uectlon
of the Code. The United States nad pPopO‘ed a text in this respccu.g/

3, Developing. countrie 2/ nui ¢orwﬂrd Jevexal cr1t1c1 sms . of the tect proposed by
the United States, including that the obllgatlons contained thereln were too weak;
if such a provision were to be included, i% should be brought up.to the first level
of obligation. They also comsidered that the two paragraphs did not deal with
certain key aspects of technical barriers to trade as they related to developing
countries. Brazil considered thatw the Code, through a general paragraph or through
multiple insertions in the text or both, should provide differentiated and nore
favourable treéiuent in respect of four wain elements, namely:

(i) rooogn1Jﬂon that the developing countries would require a certain degree
of flexibility in assuming the obligations of the Code

(ii) recognition of the aim of increasing developing countries' share in world
trade through, in ke presen’ centext, o cormitrent to provide for a general
transfer of technology and the establishment of an institutional mechanism

The text of draft Code before the Sub-Group was contained in MTN/NTM/W/?l the
proposals in MTN/NTM/W/?Z the changes agreed to during the meeting in
MIN/NTM/W/93.

MIN/NTM/W/72, pages 23,24.

Including Egypt? India, Brazil, Mexico, Nigeria, Malaysia.

N
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to enable déﬁeloping,coﬁhtriés to meet the technical regulations and
standards applied by developed countries;

(iii) a fuller participation of the developing countri~s in the activities of
interiational standards bodies, to be achieved i.rough the provisions of o
technical assistance, the systematlo transmittal of informatior, etc.; and .

(iv) recognition of the right of developing countries to deviate from inter-
~ national ‘standards, and in appropriate circumstances, to use trade restric-
" tive measures to protect indigenous technology (as translated into standards)
in order to avoid becomlng dependent on more expensive imported technology.

4. A number of developlng countries endorsed the approach advocated by Brazil.
India suggested in addition that developln countries should not be compelled to
adopt standards or related procedureu gOLng beyona thelr technolog:cal or econonic
capabilities. T ,

5. The United States stated that the text it had suggested was intended. to meet both
the political and economic facets of the concerns expressed by developing countries
and would serve to obviate the need for repeated references to the special problems .
of developlng countries in the text, except where an additional reference would have
real substance. The subsequent comments by developing countries showed that it was
not clear in which areas addltlono would have real ‘substance and in which they would
not. Nigeria recalled that developlng countries were, from their experlence with

Part IV of GATT, wary of the use of dn isolated set of provisions to deal with their
problems and considered that at any rate the general paragraph sb@uld not preclude

the insertion of additional provisions wherever the problem appeared not to have been
suitably or adequately covered under the general provision. Mexico stated that,

while admittedly, for constitutional or institutional reasons, all obligations could
not be absolute, those linked to development needs, including those listed by Brazil,
should be given the first level of commitment. h

6. Although the Sub-Group did not have time to address itself to all the voints
before it,l/ discussion did take place .. respect to certazin proposals. Onc of the
points discussed related to the suggestions by Argentina, Australia and the Wordic
countries dealing with the representation and participation of developing countries
in the activities of international standards bodles.a/ Mexico, supported by the
Andean Group (Ecuador) proposed a compromise text, which, together with the three
existing texts in the relevant document, were retained and it was suggested their
proponents should try to reach an agreement through informal consultation. In reply
to a question in this context, the expert from the ISO informed the Sub~Group =hral a
large proportion of ISO meetings were held outolde Geneva, at the invitation (and
expense) of the national standards institutions. While there had been an incrcasing
number of meetings held in developing countries in recent years, in absolute terms
there were still very few. More significantly, however, developing countries were
not participating actively in the most essential work of ISO, i.e. the correspondcnce,
including voting, carried out between meetings.

1/ i.e. those included in MIN/NTM/W/72.

2/ MTN/NTM/W/72.
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7. The proposal by Israel that adherents should notify GATT when they decide to
adopt a technical regulation substantially based upon an international standard was
opposed by certain developed countries,;/ on the grounds that it could not only

cause an overwnelming burden on the GATT secretariat but would remove an important
incentive for countries to use international standards as a basis for their technical
regulations.g/ A number of developing countries, however, considered that such
notification would constitute an important element in the mechanism for automatic
transmittal of information that they expected to be built into the framework of the
Code. The Sub-Group was informed that the GATT secretariat did not envisage that
such a requirement would entail an inordinate amount of work on its part. In response
to points made by certain other delegations, as to the possibility that the ISO could
furnish such information to GATT, the expert from the IS0 stated that, although
member bodies were requested to notify the ISO whether ISO standards were adopted as
national standards, very little information of this nature actually reached the ISO
secretariat, although some did so indirectly, e.g. when the relevant information-

was published in the Official Journal of the European Communities. However, he did
not rule out the possibility of the ISO taking some initiative in this regard.

Definitions

8. The Sub-Group was able to agree to incorporate the list of definitions, as
revised by Mr. Bergholm (Finland) in consultation with delegations, into the text of
the Code.3/ It was agreed that solutions to the substantive points 4/ raised in the
context of the definitions could be sought in other areas of the Code. It was noted
that this did not prejudice the right of any delegation to raise point relating to
the definitions at future meetings as could be done in respect of any other part of
the text. ' "

Next meeting

9. It was agreed that the date of the next meeting should be decided by the Group
on Non-Tariff Measures at its April meeting.

Including United States, EEC, Nordics, Canada, Japan.

R K

Canada pointed out that such information would be furnished by the "enquiry
point" provided for in Section 16 of the Code.

3/ The agreed definitions are included in MIN/NTM/W/93.
4/

i.e. the proposals by the United States, Canada, EEC and Japan on page 2
of MIN/NTM/W/72.




- 23 -

(i11)CUSTOMS MATTERS
Note on the meeting of the Sub-Group in February 1977

1. The Sub-Group on Customs Matters held a brlef meetlng on 21 February 1977

which was chiefly devoted to . a prellmlnary dlscu351on of certain proposals concerning
customs valuation rules. The following paragraphs summarize the main points of the
discussion. P '

Customs valuation

2. EEC and the Nordlc countrles recalled the 1mportance they attached to
achieving concrete results in'the area of customs valuation in the MIN. In their
view, a main objective in the negotiations should be to further broaden the accept-
ance of the Brussels Definition of Value, which had been adopted by the vast
magorlty of trading nations as the basis of their customs valuation legislation,
although there was admlttedly room for improvement in the definition. They found
it encouraging that the United States seemed to envisage certain changes in its
present valuation system and they would continue bllateral discussions with the
United States and other non-adherents to 'the BDV with a view to exploring the
possibilities of reaching agreement on a multilateral solution on customs valuation.
Should these informal discussions point 'to the possibility of a solution, the EEC,
for one, would be prepared to take approprlate steps in the Sub-Group for the
initiation of substantive negotlatlons.;'

3. Canada stated that, notwithstanding its continued participation in the bilateral
discussions, it remained unconvinced that Canadian interests would best be served
by a common valuation system. The objective of the negotiations should be to
identify those elements of valuation systems which had unduly restrictive effects

on trade rather than to try to install a new multilateral system. The present
Canadian valuation system, based on the "fair market value" (FMV) concept, was
specifically designed to deal with non-arm's length transactions which were common
notably between United States and Canadian firms; a valuation system based on
actual transaction prices could therefore cause substantial problems for Canada.

The Canadian government, however, would not ¢laim it imposgible to reconcile systems
based on the FMV concept and those based on actual transactlon prlces9 and was
prepared to discuss p0331b1e improvements in its own system.

4. The United‘States, while welcoming an early tabling of "appropriate ideas"
regarding valuation concepts, maintained that the existence of different valuation
systems did not in itself constitute a trade barrier and that for the United States
to change its present valuation system in the context of the MIN would require
adequate compensation.

5. The Sub-Group then proceeded with a preliminary exchange of views on_ the

proposals and suggestions which had been presented by certain participant 1
concerning issues to be dealt with in the elaboratien of rules on customs valuation.

1/ Including EEC, Australia, Nigeria, see MIN/NTM/W/65 and Addenda 1-3.
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In the discussion, EEC explained that its main objective in presenting the suggest-
ions in MTN/NTM/W/65 was to ascertain what other delegations considered to be the
main issues to be dealt with in the elaboration of new international rules on customs
valuation and how detailed such rules should be. Canada stated that it might propose
certain additions to the EEC list at some future stage but saw no point in d01ng S0
at present in the absence of any compromise as to the basic objectives of the ,_,'
negotiations on customs valuation. The United States considered the points listed
by EEC to be interesting and meriting further discussion, but saw difficulties in
reaching conclusions regarding individual items on account of the 1ntrlcate inter-
relationship between the various concepts.

6. Among the pointS»relating to "price", the United States considered the concept
of "transaction price" to be particularly interesting. The "transaction price"
normally would be identical to the invoiced price under open market conditions and
would, +in the United States' view, have many advantages as a valuation standard,
particularly as it would facilitate calculation of the amount of duty to be paid.

T Commenting on the various concepts relating to "quantity", Australia pointed
out that a valuation system accepting prices related to the quantity of the goods
actually imported might be prejudicial to exporters not capable of making large -
volume sales, but expressed doubts as to whether it would be possible to set up a
system which was entirely neutral in this regard. In the United States' view the
"normal value" concept of the BDV seemed to imply the use of some "normal" standard
also with regard to quantlty9 which might be determined arbitrarlly.

8. Japan con51dered that any new international rules on customs valuation should
be based on simple and practicable criteria. From this point of view it seemed
acceptable to use both the price and the gquantity of the goods actually imported
as a basis for valuation.

9. In presenting its suggestions in MIN/NTM/W/65/Add.1, Australia explained that
the one on "valuation gap" related to certain problems which Australia had
encountered in connexion with some cases of dumping after its adoption of the BDV.
The definition of "normal value" under the BDV could, according to Australia's
experience, lead to the acceptance of dumping prices as a basis for valuation, which
could undermine the purpose of protective tariffs. Australia would present specific
examples to illustrate this problem at a later stage. The suggested item "warranty"
concerned the question whether the value of a warranty on a product should be
included in the dutiable value, a question which should be dealt with in any new
rules on customs valuation. '

10. Israel proposed the inclusion of an item on "import of stocks", to deal with
problems involved in the valuation of old or "end-of-run" products sold cheaply

by producers when new models were introduced. Such sales, for instance, of out-of-
fashion textiles, might have injurious effects on competing industries in developlng
countries as consumer taste in these countries normally did not change as rapldly as
in developed countries.

11. It was agréed that all these prbpoﬁals should be retained for future discussion
and that delegations could submit additional proposals before the next meeting of
the Sub-Group.
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Import documentation, consular formalltles and customs procedures

12. The Sub-Group decided to adopt the Unlted States proposal set forth in
MTN/NTM/W/64, on the notification of and consultations on various customs matters
subject to the modification that such consultations were to be voluntary. This
amendment was intended to meet the objection of certain developing countries to
compulsory consultations, notably on consular formalities. Some of these countries,
while accepting the notification and consultation procedure, reiterated their view
that consular formalities did not constitute barriers to trade and hence were not
negotlable.

13. The United States informed the Sub-Group of the steps the Government had taken
to simplify the United States customs invoice (form 555. 15). The new invoice had
been aligned to international lay-outs and had reduced the amount of 1nformatlon
to be supplied:by exporters. The new form would be transmitted to the GATT
Asecretariat shortly. '

14., The Sub—Group decided to hold its next meeting in July, the pre01se date to
be fixed by the Group on Non-Tariff Measures when it met in April.
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. (iv). QUANPITATIVE RESTRICTIONS - - . -

Note on the ﬁgeyigé=5f thejSub-Group held in Mérch 1977

1. The Sub—GrOup on Quantltatlve Restrlctlons met on 7»10 March 1977., There was a
discussion on: 1mport llcen51ng procedures at the technlcal level, ‘followed by a .
resumptlon of discussion on quantltatlve restrictions.  The fqllqw;pg_paragraphs_v_
sumnarize the main points at the ‘meeting. ‘ ' SR

I. LICENSING PROCEDURES

2. Tbe dlscuss1on on 1mport llcen51ng procedures was based on a document prepared
by the GATT secretariat: _/ -which combined the original CTIP texts with Varlous sub-
sequent proposals and comments. In addition, the United States introduced a proposal
containing a revised text on import licensing to administer import- restrlctlons.g/
The intended purpose of the "technical level" discussion was to work out an improved
text on licensing" procedures for negotlatlon. S RIS «

3. A nuaber of p01nts were raised concerning the general purpose and scope of
application of the proposed instrument. Mexico and Ecuador (for the Andean Group)
considered that the objective should be to draw up a self-contained instrument on
licensing procedures of general applicability irrespective of GATT membership and
that consequently no references should be made in the text to the provisions of GATT.
The instrument should provide for special and differentiated treatment for developing
countries j/ and adequately reflect the needs of these countries to use import
licensing as a tool for promoting economic development.

4. EEC considered that the question of applicability to non-GATT countries, while
important, was of relevance also to many other subjects and would arise in relation
to all multilateral instruments resulting from the negotiations; the question, as
such, should therefore be dealt with in a wider context, at a later stage of the
negotiations. The Community and certain other countries 4/ indicated that they could
not accept the view that special and differentiated treatment was appropriate in the
area of import licensing. On the contrary, they expected that developing countries
would be making contributions to the MIN by simplifying import licensing and other
documentary requirements.

5 A number of countries emphasized the need for a clear definition of "licensing
requirements" for purposes of the proposed instrument and of its product coverage.

MIN/NTM/W/ 73
MI'N/NTM/W/88

cf.,for example, the proposed amendments by Mexico to paragraph 2 of the. tex® on
"Automatic import licensing" and to paragraph 15 on "licensing~to administer
import restrictions"”.

Including the Nordic countries and New Zealand.

RoRRKE
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FEC stated that it would not assume that the instrument would automatically apply to
agricultural: products, whereas the United States and Australia stated. that they would
pursue the work on the assumption. that it would be applicable to all products.

A. - Aubbmaiic Iupori Dicensing (Anmex I in MIN/WIMA/T3) - -

Definitionss basic objective of the text (paragraphs 1 and 2)

6. Several countries .considered that the term "automatic licensing" required
further clarification. EEC and Canada, while supporting the present definition
which had been carefully elaborated during the preparatory work under CTIP, said
that they would be receptive to concrete proposals for improvement. -.In the view of
EEC, there might be no need to retain the "negative" part of the definition, i.e."
the enumeration of import licensing requirements that were not to be considered as
"automatic'. A drafting suggestion by Yugoslavia 1 received preliminary support
by some: countries. - Cem e e : ‘

T. The majority of developed countries and a number of developing countries con-
sidered that automatic licensing served certain legitimate purposes and therefore.
favoured alternative I of paragraph 2. In their view, automatic licensing, as a
"pre-safeguard" measure, by enabling the government to anticipate the development

of imports in -the near future, might in fact help to obviate the need for restrictive
measures.  Israel maintained that automatic licensing was a necessary instrument in
developing countries which needed to anticipate their foreign currency exchange
requirements for import payments, etc. The United States reaffirmed its support for
slternative IT but conceded that the use of automatic licensing for safeguard
purposes might be a relevant subject for consideration in the Safeguards Group..

8+ Switzerland and EEC suggested that further consideration might be given to the.
question whether export licensing should be covered by the proposed instrument.
Canada and Australia replied that they could not agree to discussing export licensing
questions in this Sub-Group. - o

9. - A number of socuntrics guectioned the rationale behind the Canadian proposal for
amending paragraph 2, whereby.the obligations of the instrument would apply to bound
items only. Such a distinction was, in their view; not relevant in an instrument
designed to ensure-sufficient transparency in licensing procedures and having nothing
to do with import restrictions. - L e

Publication requirements (paragraph %)

10. . -Some countries proposed additional drafting amendments, while EEC considered the
whole paragraph to be.superfluous, as it amounted to nothing more than a repetition

of the provisions of Article X of GATT. . -In particular, EEC, like some other countries,
questioned the utility of an obligation to submit yearly notifications to GATT, as

had been suggested by Canada. = - o7 . ; ‘ :

Non-discrimination (paragraph 4)

11. A number of countriesg/faypqpegwdeletion of this paragraph. In their view there
might be perfectly valid reasons for applying automatic licensing only to imports '

‘ l/ The suggestion was.to”the effect that: Automatic licensing is an administrative
procedure under which licenses are issued on request, freely and expeditiously,
in a simplified procedure zhd in a manner not to discourage imports.

g/ Including KEC, the Nordic countries, Austria and Spain.
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from certain countries and in as much as such licensing involved no restriction of .

trade there was no reason to object to its selective application.

12. Other countries (including the United States, Japan, New Zealand, Yugoslavia
and Hong Kong) stressed, however, ‘that the principle of non-discrimination was basic
to GATT and supported the retention of the paragraph. They also pointed out that a
licensing requirement as such acted as a disincentive to trade and that there were
many examples that automatic licensing subsequently led to the imposition of
quantitative restrictions. :

Documentary requirements.(paragraph 6).

13. Some. countries considered that it should be incumbent upon each country to
determine what documents should accompany a licence application. In some cases it
might, for instance, be necessary to require presentation of an export licence, such
as in cases of imports of drugs.

Procedural provisions (paragraphs 7-10)

14. A number of countries interpreted the provision of paragraph 7 to mean that
the importer should have to apply to only one administrative organ to obtain a
licence, which could, however, be different bodies depending on the product con-
cerned. It was suggested that this should be made more explicit in the text.

15. Many countries (notably_developing countries) favoured the deletion of the
reference to a specific time-limit for the granting of licences in paragraph 10,
Several delegations expressed doubts about the Canadian proposal for a separate
consultation . clause in view of the existing provisions for consultations in.
Articles VIII, XXIT and XXIII of the GATT.

B. Licensing to administer import restrictions

16. In introducing its proposal in MIN/NTM/W/88, the United States pointed out that
a detailed technical examination of the original CTIP text had brought to light a
number of inadequacies and imprecise wordings which it had attempted to improve
upon in its revised text. The text was intended to apply to licensing in connexion
with legitimate quantitative restrictions. Discretionary licensing would for
instance not be covered by the text as such licensing, in the United States' view,
was inconsistent with the GATT and should be abolished.

17. Most delegations were not in a position to comment on the United States proposal

at this meeting. Some countries pointed out that even though the proposal appeared

to. contain some useful suggestions, they would prefer not to reopen an extensive

~debate on the original CTIP text. Other countries expressed doubts about limiting

the application of the text to licensing related to "legitimate" restrictions as

this might leave a substantial number of licensing requirements outside the purview

of the instrument. ' , )

Non-discrimination (MIN/NTM/W/73/Anmex II, parasraph 1) SR ]

18. The discussion of this point reflected basically the same divergence of views
as in the context of automatic import licensing. Those who favoured the deletion of
the paragraph considered that the question of non-discrimination should be discussed
in-the context of quantitative restrictions and safeguards.
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Publication requirements (paragraphs 3-.5)

19. With regard to paragraph 3, Mexico pointed out that countries should not be
required to make advance announcement of licensing action on particular products as
this could lead to speculative buying and importation. Japan suggested certain
drafting amendments to paragraph 4 aimed at easing possible difficulties in providing
detailed information on licence distribution among supplying countries. As regards
paragraph 5, the United States supported mandatory provisions for publication of the
overall amount of quotas, regardless of whether they were bagéd on "fixed" values

or not. , o . el » er

Other provisions

50, " Mexico favoured the deletion of paragraph 14 in view of the difficulty of
determining what would constitute an "uneconomical” distribution of licences.
Yugoslavia and certain other countries agreed that the paragraph was vaguely worded
but supported its basic purpose as in their view a fragmentary distribution of -
licences could effectively hinder importation.

51. The United States thought it advisable in future to focus discussion on more
concrete litensing problems and suggested that the GATT secretariat might be
requested to prepare a background note describing the various types of licensing
systems that would be covered by the proposed instrument.” o

Conclusions

22, It was agreed that the GATT secretariat should revise and update document
MIN/NTM/W/73 taking into account the oral and ‘written comments made at the meeting

and any further comments that might be subnitted. ' Delegations were invited to

submit stch comments before the end of April. It was also agreed that the secretariat,
in consultations with delegations, should examine the feasibility of preparing an
information note describing the types of licensing requirements that would be covered
by the draft texts and that it should endeavour to circulate such a note before the
next meeting. : e " - ] :

II. QUANTITATIVE RESTRICTIONS
23, The discussion on quantitative restrietions focussed on the question of .
formulating additional procedures for bilateral and/or multilateral negotiations and
that of differentiated treatment and special procedures for developing countries. As
in previous meetings the Sub—-Group took note of ‘a summary report on the status of
consultations held under existing proécedures 1/ and heard certain additional oral
comments and corrections. A number of countries indicated that they would initiate
further consultations under the same procedures. The United States stated that it
would submit a number of new and refined notifications based on additional and more
up~-to—-date information obtained in the consultations. A suggestion by India for
circulation of all notifications to the members of the Sub-Group met with opposition
by EEC on the ground that a number of notifications had proved to be erroneous and
would therefore not give a correct picture of the existing situation.

24. Australia did not consider that any substantial progress had been made under

the existing procedures and urged the Sub-Group to give serious consideration to
working out multilateral procedures for the negotiations on quantitative restrictions.
Australia suggested that a "realistic plan" for the removal of quantitative restric-
tions on a programme basis should be established. The liberalization programme

1/ MIN/NTM/W/54/Rev.2
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should cover all quantitative restrictions including those covered by the "existing
legislation" clause of the Protocol od Provisional Application and the pret~cols cf
accession and.those covered by waivers. All "illegal" restrictions should be subject
to a stand-still provision pending final elimination. The programme would provide
for a time-frame for the phasing out of quantitative restrictions, which would permit
a slower pace of liberalization in particularly sensitive sectors. Australia
recognized that the possibilities of achieving an overall liberalization of
quantitative restrictions would largely depend upon the progress that could be made
in the area of safeguards but would not rule out the possibility of providing for a
separate safeguard mechanism in the context of the proposed liberalization plan.

25. The United States supported in principle a multilateral approach 1o negotiations
on quantitative restrictions and recalled that the proposal it had presented at the
last meeting of the Sub-Group contained specific suggestiens in this regard.l/ For
the time being, however, it was prepared to proceed with bilateral and plurilateral
consultations in order %o complete the factual informétion on particular restrictions.
26. EEC and Switzerland sought further clarification on the multilateral approach
suggested by Australia, for instance, with regard to the intended product coverage,

the time-frame for liberalization and whether the programme would apply to both

import and export restrictions. Australia replied that it would endeavour to put
forward a more concrete proposal at'a future meeting, and that its reaction to any
proposals to include export restrictions in the negotiations would largely ‘depend on
the willingness of other countries to liberalize imports.

27. EEC generally considered a multilateral approach to be premature and pointed out
that tabling of offers at this ‘stage would be unfruitful as no substantial, progress
had been made in other related areas such as tariffs and safeguards. It maintained
its general attitude to the United States proposal and reiterated its concern over

" various aspects of the suggested multilateral approach, notably the selective
exclusion of restrictions from the procedures, the process of justification and con—
frontation and the possibility of recourse to retaliatory measures. The Nordic
countries had similar reservations on'the mu1ti1atera1 elemcnts of the prcposal.

28. Japan considered that diseriminatory quantitative restrictions should be
eliminated on a prierity basis and -generally favoured a multilateral apprcach to

the negntiations but did not consider an overall elimination of quantitative restric-
tions to be a realistic objective. Japan could for instance foresee extreme
difficulties in liberalizing its remaining restrictions which affected "hard core"
items. Like other countries it had doubts about certain aspects of thne United States
propésal, in particular the jusfification/confrontation Process and the pnssibility
of retaliatory measures. e

29. Hong Kong and Yugoslavia found the United States proposal breadly acceptable but
suggested that a specific time—-frame sheuld be set for the bilateral phase, and that
specific reporting to GATT should be provided for, in which reference chould bé made
to the GATT provision Justifying the restrictions in question. Hong Kong pointed out
that instead of recourse to retaliation, which was not an adequate counter-measure
for small countries, the procedures ‘should pravide for multilateral surveillance -
for dealing with cases in which a request for the elimination of a restriction had
been ignored by the importing country. '

1/ of. document MIN/NTM/W/66
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30. Brazil, India and Mexico generally welcomed the multilateral approaches suggested
by Australia and United States which they thought could complement their own previous
proposals in some respects. Brazil emphasized that a decision on special procedures
and differentiated treatment for developing countries should be taken prior to or at
least at the same time as an agreement on a negotiating procedure of general
application. Ecuador considered that guantitative restrictions on tropical products
should be examined -in the Propical Products Group at an appropriate time.

31. India recalled the main elements of its previous proposal which included
provisions for standstill and liberalization of quantitative restrictions maintained
on products of export interest to developing countries. India considered that the
stage had been reached to draw up a comprehensive list of such products (including
textiles and agricultural products). Such a list could be prepared by the GATT
secretariat on the basis of available information and would provide a useful basis
for further consultations and negotistions. "

32. EEC reiterated its ‘support for some of the elements of the Mexican proposall/
but other developed countries did not comment on the proposals by developing
countries at this meeting.

III. FUTURE WORK

33. The Sub-Group agreed to resume discussion of these agenda items at its next .
meeting. In the meantime, consultations under the existing procedures should . =
continue and participating countries should endeavour to submit summary reports of
the consultations to the secretariat. The Sub-Group agreed to hold its next meeting
before the end of June, the precise date to be fixed by the Group on Non-Tariff
Measures at its forthcoming meeting. The Group on Non-Tariff Measures would also
decide on the need for any further meetings at technical level on import licensing
procedures.

l/ cf. also the MTN Project's note on the last meeting of the Sub-Group
(Reference_Manual,;UNCTAD/MTN/AO/Supp.l, pPp.64=65, para.ls)
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IMPORT LICENSING

‘Nbfe; on fhe meeting of the Sub—Grouﬁ on Qﬁéﬁfitative‘Restrictions,inbMay 1977

1. At 1ts meetlng on /4 -25 May 1977 the. SubnGroup on Quantitative Restrictions
continued its discussion at technical 1evel on import licensing Drocedures._/ The
following paragraphs summarize the main elements of the discussion.

2. The Sub-Group examined a revised version of a working documentg/ which contained
the original CTIP texts on licensing procedures and various subsequent proposals

for amendments and additions 1nclud1ng ‘those made at the last meeting of the Sub-
Group. In dddltlon, the Sub-Group had before:it an informational note prepared

by the GATT ‘secretariat giving examhles of the types of licensing procedures’ that
would be covered by the two draft texts.z/ It had been envisaged by the Sub-Group
that the discussions at '"technical level’ would lead to an improved text on
llcen81ng procedures for negotiation. Hewever, as in the previous meeting, the.
discussion .was confined to seeking further clarifications on proposed addltlons ,

and amendments and no attempt was made to work out a consolidated draft text.

3 The discussion brought out a number of general points concerning the purpose
and scope of application of the texts, most of which had been touched upon in the
previous meetlng. ‘There was widespread recognition of the need for clear defini-
tions of the licensing procedures that would fall under each text. Some countries
pointed out that, while thej would have no partlcular difficulties with the
deflnltlonb contained in the CTIP texts, strictly normative prov151ons would involve
a risk of leaving certain licensing procedures in the Yorey area’ which would

limit the value of the instrument.

4. Some deVeloping-countriesﬂ/ reiterated their view that the instrument should
include provisions for special and differentiated treatment. Developing countries,
for instance, should be allowed greater flexibility in the administration of their
licensing systems. In this regard Mexico maintained that the instrument should
adequately reflect the importance of import licemsing for developing countries as
an instrument of economic policy. Many developing countries found it necessary

to place all imports under licence as a matter of general control or surveillance;
such general policy should not be called into question in the present discussion
concerning procedural amelioration. One criterion for distinguishing between
"automatic" and other licensing might be whether or not the issue of a licence
required specific, discretionary approval. The United States and Australia
expressed some interest in this suggestion while some other countries doubted that
such a distinction could really be made as all licence applications had to go
through some form of administrative approval.

The first "technical level" meeting was held in March 1977 (see pagesﬂ77-31).
MTN/NTM/W/73/Rev. 1.
MTN/NTM/ W/ 98

Including Mexico, India and Nigeria.

SN
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5e EEC conceded that there might exist certain possibilities for special and
differentiated treatment for developing countries in this domain, but maintained
that this was an area in which developing countries should be able to make substan-
tial contributions, that is, by simplifying their own import procedures.

6. India disagreed with this contention, on the ground that in most cases such
simplification as was feasible had already been effected. The progress that had
already been made, for instance by India, should be.taken into account in the
negotiations as their contributions made-din advance. ’

Te As regards the question of the product coverage, Japan, Australia and the -
United States considered that the instrument should apply to agricultural as well
as industrial products. EEC and the Nordic countries maintained that- the ap- . - .
plicability of the instrument to agricultural products would be a matter for thg,

Agriculture Group to consider.

8. The basic positions of participants on the question of non-discrimination
remained unchanged in this discussion; some countries continued to support non-
discriminatory treatment and others were for selective application. India considered
that, as a matter of special and differentiated treatment, developing countries
might be allowed to apply discriminatory import licensing, notably in respect of .
imports purchased under tied aid and imports covered by preferential arrangements
among developing countries.

S. Australia and Canada drew attention to a recent submission by Switzerland,l/
which in their view attempted to "smuggle" the issue of export restrictions into

the discussions. Export restrictions were a distinct subject clearly outside the
terms of reference of this Sub-Group and in fact outside the purview of the negotia-
tions unless and until the TNC decided otlierwise. This viev was supported by

India, Brazil, Mexico and the Nordic countries. Switzerland replied that its.
proposal was only intended to deal with the technical aspects of export licensing
and had nothing.to do with the restrictions themselves. 1% recalled that the CTIP
texts contained a reference to GATT Article VIII which clearly covered formalities
in respect of both imports and exports. UEC shared the view that it would be. . . -
useful for the Sub-Group to discuss the technical aspects of export licensing,..even
though a decision was yet to be taken on including export restrictions as such

in the negotiations.

10, The Nordiec countries considered that the legal status of the instrument and
its relationship to the existing GATT provisions were questions that should be
left until a later stage. They suggested that for the time being all references
to GATT articles should be left out so as to facilitate the participation of non-
GATT countries in the discussion.

Automatic import licensing

11. The majority of countries reaffirmed their support for alternative I of par-
agraph 2 of the draft text which would allow maintenance of automatic licensing
systems. The United States meintained its long-standing position that automatic
licensing should be eliminated but indicated a willingness to consider it on the .
basis of legitimate needs. The only obvious justification for such licensing

1/ MIN/NTM/V/73/Rev.1/Add.1
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would be in the context of safeguards, as a mechanism to facilitate the control
of imports. Therefore, further consideration of this matter might take place
in the Safeguards Group. '

12, Australia agreed with the United States on this point and considered that
automatic licensing applied for other purposes should be phased out or eliminated.
EEC, though not objecting to pursuing discussion of automatic licensing in the
Safeguards Group, doubted whether this would really be fruitful.

13, Australia explained that its proposed amendment to paragraph 9, which would
set a time deadline for the submission of licence applications, was based on the
assumption that automatic licensing was to meet safeguard needs, for which the
authorities in the importing country would need the earliest possible-indication
of the-likely flow of imports. The Australian amendment was supported by Brazil
and Mexico while the United States and Japan expressed reservations to it on the
ground that an inordinately lengthy interval between application and issue of -
licence, if prescribed, would create an additional uncertainty burdensome for
tradersi o L e DR o o B

14. As regards paragraph 10, some countries proposed the deletion of the reference
to a specific time period for: the issue of licences while other favoured its
retention. There was a similar division of views concerning the need for a separate
consultation clause as had been suggested by Canada.

Licensing to administer import restrictions

15. Opain pointed out that the wording of paragraph 2 would cause problems for
countries which required licences for all products and suggested a drafting amend-
-ment aimed at taking account of this situation.

16. Mexico reiterated its concern that the requirement in paragraph 3 to make
advance announcement of licensing actions might lead to speculative importation
and proposed the substitution of "as far in advance as nossible...'" for "in due
course’s The United States emphasized the importance of providing importers and
exporters with advance information concerning licence formalities and could
therefore not support the Mexican amendment which might in fact. imply that the
relevant information would be supplied after the introduction of the restrictions.

17, A number of countries questioned the rationale for the amendment to paragraph

9 proposed by the United States according to which authorities issuing licences
should give priority to licence applications for replacement parts.  The United
States explained that this amendment was aimed at taking account of certain
practical problems which United States exporters had encountered in some countries
in obtaining licences for spare parts for previously imported equipment. Some
countries thought that this was a matter of import restriction rather than a question
of licensing procedure,

18. As regards paragraph 10, some countries considered that appeals against refusal
of application should be addressed to and considered by the licensing authority
itself while other countries considered it reasonable to permit appeal to a.higher
organ., The prevailing view, however, seemed to be that the guestion of appeal
might best be settled at the national level,
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19. Austria considered that the wording of paragraph 14 could create problems for
countries with small domestic markets. India, while willing to accept the original
CTIP text, pointed out that the practice in many developing countries was to allocate
imports to a limited number of importers, including state-trading enterprises; this
point might be taken up in the context of special and differentiated treatment.

20, Some countries suggested the deletion of paragraphs 18 and 19. India supported
the retention of the original CTIP texts whose main thrust was to ensure that
licence formalities in connexion with import restrictions could be handled as much
as possible by the exporting country, e.g. through the administration of "export
restraints", .

2l. The Nordic countries, Brazil and India supported the additional paragraph
proposed by the United States that licensed imports should not be refused for
minor variations in the value, quantity or weight from the amount designated on
the licence due to differences occurring during shipment, differences incidental
to bulk: loadlng and other minor dlfferences consistent with normal commercial
practlce. : : : : N

Future work

22., The Unlted States and some. other countrles expressed dlsapp01ntment over the_
lack of progress, in these !'technical level" discussions and saw little value in
having similar meetlngs in the future.. The United States thought that the GATT -
secretariat, instead of merely. issuing a further revision of document MTN/NTM/W/?},
‘might usefully attempt a consolidated draft text based on the CTIF texts, incor-
porating proposals on which there was broad consensus, or regarding which dlvergent
texts required reconciliation or selectlon.:

23. Many countries supported this proposal. EEC doubted, however, whether such

an attempt was possible in view of the abgsence of a consensus on most of thevpoints.
On the other hand, there might be use for a document describing the relationship
between the draft texts and the existing provisions of GATT; future discussions
might be facilitated by the availability of such a paper identifying the parallelisms
and repetitions between the two instruments.

Conclusions

24. It was agreed that the GATT secretariat should examine the feasibility of
preparing a consolidated text of rules on licensing procedures along the lines
suggested by the United States and that the results thereof should be reported,
by way of some examples, to the Sub-Group at its next meeting in July. The
secretariat should prepare a document describing the relationship between the
existing GATT rules and the provisions of the draft texts, also for the next
meeting, The Chairman would give an oral report to the Sub-Group on the views
of governments on the treatment of the question of licensing related to export
restrictions.
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Y¥ote on. the meeting of the Sub~Group in July 1977

1. At its meeting 5 July 1977 the Sub-Group continued its discussion on
quantitative ‘restrictions, focussing on the cuestion of establishing additional
negotiating procedures or formulae and that of differential treatment for developing
‘countries. There was also a discussion of the future work to be undertaken on import
licensing procedures. - The following paragraphs summarize the main elements of the.
discussion. - o :

I. QHANTITATIVE.RESTRICTIONS

2, As had been announced at the last meeting of the Sub-Group, Australia presented
a proposal containing elements of a multilateral programme for removal of quan-
titative import restrictions not justified under the GATT provisions,l/- In intro-
ducing its proposal, Australia recalled that it had always been in favour of a multi-
lateral approach to the negotiations on guantitative restrictions. Failure to deal
adequately with "illegal" quantitative restrictions in MIN would in Australia's view
call into question the meaning of negotiating new obligations in other areas, such

as safeguards. The proposal envisaged a joint liberalization action by all partici-
pants in the negotiations and contained the following elements: a general under-
taking not to introduce new quantitative restrictions or to increase the restrictive-
ness of existing ones, unless such actions could be justified under the exception or
suspension clauses of GATT; a general undertaking to phase out all "illegal' quan—
titative import restrictions by a specified date, with priority to ‘quantitative
restrictions éffecting exports of developing countries; an exception procedure for
those quantiative restrictions which participants could not agree to remove by the
date provided for in the general undertaking, based on consultations among countries
with a substantial trade interest, and aimed at drawing up a phasing-out programme
with priority to restrictions affecting exports of developing countries; suspension
of contracting parties' right to retaliate against quantitative restrictions covered
by the phase-out programme: binding of the phase-out programme in appropriate GATT
schedules; cataloguing, publication and regular reporting in respect of quantitative
restrictions; and establishment of agreed rules for the administration of quan-
titative restrictions. ‘

%.  Australia considered that the existing data on quentitative restrictions, for
instance those contained in the inventory drawn up by the Joint Working Group,2
supplemented by information obtained in the current bilateral consultations, could

1/ MTN/NTM/W/;Cé. See also noté by the Interregional Project on the March 1977
meeting of the Sub-Group (pp.29-3l, paras. 23-32).

2/ The ‘latest revision of this inventory is contained in GATT document L/4455
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be taken as a starting point for the suggested liberalization plan. Countries
maintaining quantitative restrictions would then be invited to state their views
concerning the GATT justification of the restrxctlons. If no Justlflcatlon was .
offered, the restriction in question would be included in the phase-out programme.'
This Justlflcatlon procedure was not meant to 1mp1y any definite ruling as to
whether or not a ‘country was in breach of its GATT obligatlons, which could only be
made . by the Contraotlng Partles of GATT. oo

4. Mbst countrles were not in a pos1tlon to comment in detall on the Australian
proposal, which had been circulated just before the meeting. Some prellmlnary
,observatlons were, however, made and further clarlflcatlons were sought on certain
p01nts.

5. A number of countries welcomed the Australian 1n1t1at1ve. It was noted that the
proposal contalned many . similarities with previous proposals, 1nclud1ng that of the
United States and some of those:put forward by developing countries. =

6. The United States could associate itself with many. of the p01nts in the
Australian propesal. Like Australia, it considered it partlculariy important to

link a llberallzatlon programme ‘to the existing GATT obllgatlons, Nevertheless  the
United: States continued to believe that a combined blleteral/multllateral approach
such as that outllned in its own previous proposal, would be. the most approprlate for
the negotiations in this area. At present it was concentratlng ‘its efforts on
bilateral consultations and had recently submitted a number of refined notifications
based on the results of a first round of consultations with a number of countries

and would submit additional refined notifications as the consultations proceeded.

T The United States sought clarification regarding the "exception and suspension
clauses" mentio:;iad in point 2 of the proposal and how the exception procedure in
point 3 was to be: designed in practice. The suggestion in point 4 to waive the right
of contracting parties to have recourse to retaliatory measures could in the  United
States' view constitute a significant concession on the part of injured countrles,

in particular in the case of a long phase-out period.

8. Canada pointed out that the thrust of the Australian proposal was similar to the
second .phase of the United States proposal. While it would have no particular diffi-
culties with this kind of approach, it remained sceptical whether it would really be
the most appropriate one. Canada--continued to favour a negotlatlng ‘procedure -based
on specific requests and offers along the lines it had previously proposed. It had
to date held a number of useful bilateral consultations which had further relnforced
its view that this klnd of approach would be the most promising one.

9. p empha51zed the need to reach a c'o].u‘cJ.on on guantitative restrictions in
MTN, but.was sceptical about the general pegotlatlng formula proposed by Australia
whlch in its view tended to ignore the social’ and economic motives behind the
restrictions and would entail long and unfruitful dlscu581ons concerning the GATT
legality of individual restrictions. Japan considered it more "realistic" to base a
solution on the current consultations and examine the possibilities for elimination
or relaxation of restrictions on a case-by-case basis. However, in Japan's view it
would be premature to draw up procedures for actual negotiations on quantitative
restrictions until further progress had been made in other related areas :of MIN.
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10. EEC pointed out that, in order to make progress in the negotiations on
quantitative restrictions; it was indispensable to have-a clearer idea about the-.
outcome of the negotiations in other areas, for instance whether or not a solution
on safeguards would enable application of selective measures. ' Simultaneous ‘ '
progress was needed in all related areéas of MTN, The;Community could not accept to
isolate the area of quantitative restrictions in the negotiations. In general, EEC
favoured bilateral negotiations in this ares and reiterated its opposition to an
approach based on legal considerations. The approaches suggested by the United
States and Australia would for instance leave most of the restrictions of negotiating
interest to the Community maintained by its trading partners outside the negotiations
by being formally justified under GATT., ‘

11. New Zealand shared the scepticism of other countries about the utility of a
multilateral approach and would find major difficulties in applying the phase-out
programme proposed by Australia to its own restrictions. :

12. Developing countriesl/ reiterated their support for a multilateral approach
providing for special and differentiated treatment and special negotiating pro-
cedures for developing countries. Some countries welcomed the reference in the
Australian proposal to priority to elimination of quantitative restrictions ..
affecting the exports of developing countries, but expressed doubts abdut its”
implications for developing countries' own restrictions. The proposal seemed to
imply ‘equal commitments for all countries. Ecuador, In@ia‘and»Senegal emphasized
that it was hecessary to consider the developing countries' problems both from the
export and the import side. While developing countries would seek elimination of
restrictions affecting their exports in developed countries, they needed to retain
the possibility of protecting their own markets by quantitative restrictions for
balance of payments and economic development reasons.

13. Romania put particular emphasis on the Iiberalization of discriminatory restric-
tions and suggested that any new rules for the administration of quantitative
restrictions should include objective criteria for determination of serious injury.

14. Hong Kong could support many of the elements of the Australian proposal but has
certain doubts as to whether a phasing out of quantitative restrictions would be the
most suitable solution. In its view, restrictions without GATT Justification should .
be eliminated promptly by a set date. Moreover, it feared that the exception pro-
cedures in point 3 of the proposal might in fact leave g substantial number of

restrictions outside the liberalization programme.,

15. Commenting on some of the interventions made, Australia pointed out that, while
it certainly would favour an early date for the removal of quantitative restrictions,
it was necessary to adopt a realistic approach and allow for a gradual elimination
of the restrictions. In respect of restrictions that would fall under the suggested
exception procedures, Australia could envisage the establishment of a phasing-out
programme drawn out over a longer period than in the case of restrictions covered by
the general programme. With regard to the "exception and suspension clauses"
mentioned in the proposal, -Australia had notably Articles XI:2, XIT and XVIII:9 of
GATT in mind, but mentioned also Articles XIX, XX, XXI, XXIII, XXV, XXXIII and XXXV.

;/ Including Brazil, Ecuador (for the Andean Group), Hong Kong, India, Mexico and
Senegal.
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Australia did not agree with %ﬁé“ééﬁ%éﬁ%iaﬂm%héf'i%s"bféposal would imply equal
commitments for developing. countries as these countries enjoyed con81derable freedom
to impose restrlctlons under the present GATT rules. - L

Status of bllateral consultatlons on oucntltatlve reotrlotlons

16.. Mex1co stressed the need for an evaluatlon of the lnformatlon emanating from:
the current consaltatlons.  Any discussion of a liberalization programme would be-
unfrultﬁul without a- OOmprehens1ve and correct data base on quantitative restric~
tions.. Referrrng to its own previous proposal _/ Mexico suggested that the GATT
secretarlat should prepare a table based on the reports of consultations held and -
1nclud1ng 1nformatlon, in respect of each country maintaining restrictions, concern-
ing: tariff item number, description of the product concerned; type- of restriction;
and total imports and distribution of trade among supplying countries, including the
notifying countries.. Such a list could in Mexico's view serye as a useful basis for
the 1n1t1atlon of plurllateral -consultations between developlng and developed
countries. - :

17. Meny countries shared Mexico's concern about the lack of reliable and complete
factual information on quantitative restrictions and were willing to give further.
consideration to its proposal. India considered that the table should be limited to
cover information on quantitative ¢ restrictions maintained by developed countries and
that: it should include references to those cases where countries had refused requeste
for consultations. A number of developed countries 2/ pointed out that there was a
risk of presenting a biased picture were the table to be based on available reports
on consultations. MNost countries had for . 1nstanoe only requested’ consultations in
respect of selected quantitative restrictions; a number of requested consultations
were yet to be initiated; and, moreover, the reports on the consultations held
differed consicd.rably with regard to the amount of detailed information supplied.
These: countries stressed the importance of prov1d1ng ‘comparable information in
respect ofiall countries. It was suggested that further informal consultations
should be held between delegations and the GATT secretariat in order to determine

the feasibility of drawing up the proposed table.

T

Conclusions

18. The Sub=Group agreed to revert at its next meeting to the Australian proposal
and other proposals relating to negotiating procedures or formulae, including
proposals for special and differentiated treatment for developing countries. - The
GATT secretariat was requested to examine, in consultation with delegations, the
feasibility of drawing up the list of quantitative restrictions proposed by Mexico..
It was.agreed that bilateral and plurlleteraW consultations under existing pro-
cedures .should continue ‘and that oountrle should endeavour to submlt wrltten
reports to the GATT :secretariat. ) :

1/ WIN/NTM/W/29 AR SOTCUNPILTEE SR

g/ Including EEC, the United States, Australia, Switzerland and the Nordic countries.
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IT. IMPORT LICENSING PROCEDURES

19. The;Sub-Gioup had before it two working documents prepared by the GATT
secretariat at the request of the Group at its meeting at technical level in

May 1977.1/

20. Many countries considered dscument MIN/NTM/W/103 useful &s a basis for furthier
negotiations. It was agreed that the GATT secretariat should draw up a similar text -
with respect to automatic import licensing. The United States, while in principle
favouring abolishment of automatic import licensing, reiterated its view that further
discussion of this matter might best be pursued in the Safeguards Group. Some other
countries agreed that the question of automatic licensing was closely related to the
safeguard issue, but were nevertheless not prepared to. discontinue the work on such
licensing procedures in the Sub~Group. e "

2l. On the proposal of India and Romania it was agreed that the GATT secretariat
should prepare a revised version of document MIN/NTM/W/104 in which the original
CTIP texts would be substituted for the new draft consolidated texts drawn up by
the secretariat.

22. India reiterated its proposal put forward at the last meeting of the Group on
Non-Tariff Measures that the GATT secretariat should prepare a "checklist" of
positions on the main issues on quantitative restrictions. It recalled that such
checklists had been prepared in all other Sub~Groups and would indeed also be useful
for the further work in this Group. '

23+ A number of developed countries expressed doubts about the utility of the
suggested checklist and were not in a position to accept the proposal at the present
stage. The Sub-Group agreed to revert to the proposal at its next meeting.

24. The Chairman informed the Sub~Group about the diverging views which had emerged
in the last meeting at technical level in the discussion of a prépbsal by Switzerland
concerning the treatment of licensing related to export restrictions.2/

25. Switzerland restated that its proposal j/ was only intended to deal with the
technical aspects of export licensing and had nothing to do with the restrictions
themselves. It was in Switzerland's view necessary to establish symmetrical dis-
ciplines with regard to both import and export licensing in view of the fact that
Articles VIII, X and XI of GATT explicitly referred to both imports and exports.

1/ MIN/NTM/W/103, containing a draft consolidated text on Licensing to Administer
Import Restrictions and MTN/NTM/W/104 which describes the relationship between
the original CTIP texts on import licensing procedures and the relevant provisions
of GATT. (cf. the Interregional Project's note on the May meeting, page 35,
paragraphs 22-23).

g/ See the Interregional Project's note on the May 1977 meeting (page 37
paragraph 9).

3/ MIN/NTM/W/73/Rev.1/Add.1
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26. The Swiss proposal wvas supported by Austria, the United States and EEC. The
United States and EEC could, however, agree to. postpone. further discussion of
export licensing for the tlme being. Canada and Australia, supported by India and
Mexico, reiterated their. position that the guestion of export licensing was outside
the terms of reference of. the: Sub-Group. In view of the diverging positions no
agreement could be reached on this matter. 811tzexland indicated that it would
raise the matter agaln at tko forthcomlng meeting of thc Non-Tariff Measures Groupg'

Date of next meetlng :

27. "It was agreed that the date of the next meetlng of the oub—Group and of any
. further meetlng at technical: level on import 1loen81ng procedureo -should be °
determlned by the Group on N n—Tarlff Measures at- 1ts forthoomlng meeting 1n July. .

3
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(v) GOVERNMENT PROCUREMENT

Note on the meeting of the Sub-Group in March 1977

1. At the meeting held on 3-4 March 1977, the Sub-Group began its examination of
possible elements for a multilateral instrument on government procurement. In the
discussion a number of general observations were made as well as comments on specific
elements on the basis of a list prepared by GATT secretariat _/ The Sub-Group also
had before it the OECD draft instrument on government purchasing policies, procedures
and pract;ces.g/ The follow1ng paragraphs summarize the main points of the discussion.

2 Most delegations recognized the need to establish international rules on gov-
ernment procurement in view of the restrictive effects of present practices and the
importance of the matter in view of the magnitude of trade and trade potentiaslities
involved. There was a large measure of agreement that the main objective of the
negotiations in this area should be to eliminate existing discriminatory regulations
and practices which favoured domestic supplies and to render government procurement
more open to international competition. Developed countries in general emphasized
that the attainment of this objective would require reciprocal commitments among the
industrialized countries.

3. Austria, the Nordic countries and Switzerland referred to their positive expe-
rience with the rules on government procurement in the EFTA agreement, whidh were
based on the principle of non-discriminationand included provisions for transparency
in procurement operations. The smooth and effective operation of these provisions
over a long period of time had in their view oclearly demonstrated the viability of
international commitments in this field.

4. Japan pointed out that its hesitation to agree to the establishment of a sub-
group on government procurement had merely been dictated by fears of overloading the
work programme in the MIN. It was fully aware of the importance of the problems to
be solved and would support the activities in the sub-group wholeheartedly.

5. EEC stated that while it was prepared to participate in any effort to liberalize
government procurement policies it had no illusions that rapid results could be
achieved. The Community had an open mind as to the form of a multilateral agreement
in this field and did not attach major importance to the OECD draft instrument as a
basis for negotiation.

1/ MIN/NTM/W/74 ("List of elements that might be taken up for examination by the
Sub-Group")

2/ Reproduced in Reference Manual, UNGTAD/MIN/40/Supp.l, pp. 66-67
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6. The United States and Canada considered that existing GATT and OECD documentation
provided an adeguate basis for expeditious and substantive negotiations. Referring

to its proposal for a sector agreement on copper Canada vointed out that,the value of
a liberalization in governmment procurement would to a large extent depend on what
could be achieved in regard tc¢ other trade barriers. The sector approach was partic-
ularly suitable in dealing with this matter in view of the effect of such action not
only on imports and production, but also exports. Some countries consistently used
government procurement as a means of subs1dlzlng exports, i.e. by purchasing from
domestic producers at generous prlces that engendered hlgher than normal profits
which could be used to underpin eyport sales at 1owcr nrlcea :

T Canada suggested that a multilateral agreement‘on government procurement should
include four broad sets of provisions relating to: (a) principles and objectives,
which might be based on Articles I, III and XVII of GATT; (b) the nature and content
of the trade to the liberalized, which would include the determination of a threshold
value and establishment of a list of procurement entities; (c) provisions for transpa-
rency to ensure observance “of the non-discrimination pr1n01ple9 which could be based
on the OECD draft instrument. and Articles VIII-X of the!GATT;  and (d) provisions fer
surveillance and dispute settlement © As regards the last mentloned subject Canada
referred to its proposals in the Sub—Group on Technical Barriers to Trade and in the
proposed sector agreement on copper and the proposa] made by the United States in the
Safeguard Group. .

8. Most developed countries (notably the United States and-EEC) expressed thelr
willingness to consider possible ways of extendlng special and dlfferentlated treat-
ment to developing courtries in this area but Generally took the position that this
questlon could be more fruitfully discussed at ‘&' lath stage when there was a clearer
idea of 'the outline of a general solution. The EEC expected however, that certain
contributions would be made by the developing countries, consistent with paragraph 5
of the Tokyo Declaration and expressed the hope that as a result of the negotiations
developing countries would liberalize their own procurement pOllCleS particularly se
as to allow participation. bV othor developlng countries. ]

9. Developing Countrlosl/ generelly supported the view that the area of government
procurement was partlcularly well suited for special and differentiated treatment.

The main thrust of such treatment should be to enable the widest possible part1c1patlon
by suppliers from developing countries in developed countries' procurement operations,
and to allow sufficient freedom of action for developing countries to use government
procurement as an instrument for promating economic and social development and for

the expansion of trade among themselves. It was emphasiged that the question of
special and differentiated treatment should be considered in the -drafting of every
relevant provision of an agreement and not be dealt w;tn only as a klnd of
supplementary prov181on or afterthought R

10. The developlng countries generally regretted the lack of concrete suggestions
in the documentation before the Sub-Group on how special and differentiated
treatment might be accomplished. In particular they were reluctant to proceed on
the basis of the OECD draft instrument which in théir view only reflected the
interests of developed countries and whose underlying reasonlng and considerations
were unfamiliar to the developing countries. : -

1/ Including Mexico, Ecuador (for the Andean Group), India, Egypt Brazil,
Singapore (for ASEAN), Nigeria and Jamaica.
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11. In the preliminary exchange of views on the various elements listed in GATT
- document MTN/NTV/W/T74 the following points emerged.

Objectives and principles

12. As noted above there was a wide convergence of view, notably among developed
countries, that the basic objective of a multilateral agreement should be to
ensure non;disqriminatory treatment between domestic and foreign suppliers in “
procurement operations. ' ' o

13. A number of developing countries pointed out that although a general non-
discrimination rule would meet their interests as exporters to some extent, it
would be necessary to provide for certain derogations from this rule in order

to ensure additional benefits in terms of access to developed countries markets
and to enable developing countries to discriminate in favour of their domestic
suppliers in order to stimulate domestic production. India made the additional
suggestion that developing countries should be allowed to deviate from the non-
Yiscrimination principle in cases of procurement from other developing countries
with a view toexpanding their mutual trade. India and Malaysia pointed out

that in drafting a rule on non-discrimination due account should be taken of the
fact that a large part of developing countries' imports was made under development
aid programmes, which often required purchases to be made in the donor countries.

Definitions

14. " A number of delegations suggested the use of the wording of Article III:8(a)
of GATT as a starting point for the formulation of a definition of "government
procurement". The Nordic countries and India emphasized that any further
definitions should be as simple and clear as possible. The EEC thought that the
definition in Article III:8(a) might need further elaboration as it might not
always be possible to foresee the final destination of a product at the time of
the procurement.

Procurement entities and value threshold

15, The United States and India considered that a multilateral agreement on
government procurement should apply to the widest possible range of entities. The
United States stressed that, constitutional differences between countries notwith-
standing, it would have major difficulties in accepting an agreement which excluded
large sectors of procurement entities from its obligations. One remedy would be

to examine lists of entities with a view to obtaining balanced commitments. Japan,
EEC and the Nordic countries stressed the need to ensure reciprocal commitments

in any selection of entities to be covered by a multilateral agreement, although
this was admitted a complicated task in view of the considerable differences
between the constitutional, administrative and economic organization in different
countries. Japan considered that only procurement entities under direct government
control should be listed. In the Nordic countries' wiew purchasing entities not
coming under direct government control should be subject to a "best endeavours"
commitment.

16, The United States considered that in order to ensure the largest possible trade
coverage of the preposed agreement, a very low threshold value, for example
US$50,000, should be set whereas the EEC, the Nordic countries and Anstria in
principle favoured a relatively high threshold value. EEC pointed out, however,
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that the threshold value had significance only in relation to the obligations
which it would Mirigger"; it could, for instance determine the application of

the whole agreement or only of certain provisicns. The Community could also
“nVlsaﬁu ther (stabllshlng of dlffcrent tnreshold values for different provisions;.~

Lhat in any caue 1t should not have thc Pffect of 11m1t1n°‘1h@‘“hbll03 lllfy of “the
non-discrimination principle which sheould be valid for all procurement opcr%tlon

17. 1India supported in principle a low threshold value but suggested that this
might be one area in which special and ‘differentiated treatment for developing
countries could: be provided, for 1nstan069 by applying a lower threshold value
to their exports.. SRy

Tendering techniques

18. The United States pointed out that a main objective of a multilateral dgrcement
should be to limit the use of single tender techniques to the maximum extent
possible.  Such tenders should be allowed conly in emergency cases, ‘and there was
no reason to allow recourse to single tenders simply in order to meet standards
requirements. Steps should be taken to ensure adequate opportunities for foreign
suppliers to participate in selective tendering.

19. Japan considered that single tenders should be allowed in certain cases, such
as when the product to be purchased was available only from one supplier; when,
under emergency circumstances, supplies could not be obtained in time through open
or selective tenders, when the products concerned formed part of a research and
development project or when open or selective tenders failed to identify a
auccessful bidder.

20. India emphasized that government procurement should be effeoued through ope
tendering to the maximum extent possible. In its view it was of particular
importance to limit the use of single tenders, which in some countries were
applied in as much as 85 per cent of all government purchases.

Ex ante - ex post information and publicity timing and conditions of participation

21. Most delegations recognized the importance of providing an adequate degree
of transparency in government procurement operations in order to ensure observance
of the non-discrimination principle.

22. The United States and Canada considered that provisions should be made for
detailed and widely circulated information on invitations to tender (ox ante
Dubllclty) as well as for ex post publication of winning awards. Tender’ “Invitations
should include all necessary .information pertaining to the procurement, including
the criteria to be applied in the evaluation of bids. A sufficient time interval
between the invitation to tender and the closing date for placing bids should also
be provided for, particularly in order to enable participation by distant suppliers.
The United States emphasized that no undue participation conditions should be
imposed upon foreign suppliers. It might for instance be necessary to establish
certain guidelines with regard to standards in order to prevent discrimination
through technical requirements. The United States attached particular importance
to provisions for ex post publicity on awarded contracts as a means of preventing
circumvention of the non-discrimination principle. The concern of some countries
that such publicity might lead to price collusion among suppliers was not well
founded.
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25. EEC was in favour of extensive and precise ex ante information and the allow1ng
of adequate time for the submission of bids, the length of ‘'which ‘should be’
determined in such a way as to take account of both the interests of distant
suppliers and the needs of the procurement entities to obtain quick deliveries.

The Community saw no need for a general obligation for ex post publicity, but for
its part would be prepared to submit relevant periodical information which might

be required by the surveillance body as well as background information needed for
the settlement of disputes.

24. Japan considered that any procedural provisions should be as flexible as
possible and should be consonant with existing national provisions. Japan's
present procurement procedures, for instance, did prov1dc for a sufficient degree
of transparency.

25. Australia made the general point that an agreement should aim at ensuring
non-discriminatory treatment not only between domestic and foreign suppliers but.
also among third country suppliers. This would, for instance, call for the fixing
of time-limits for the preparation and submission of bids which were sufficient

to enable participation by distant foreign suppliers.

26, Israel and India stressed that.particular attention should be paid to
developing countries' special problems in the elaboration of the procedural pro-
visions of an agreement. The constraints of rigid procurement procedures were
particularly serious for developing countries owing to a number of factors such.
as language barriers, distant location from the industrialized regions, inadequate
transportation facilities, etc. Special conditions of participation, in procure-
ment, such as requirements for representation in the importing country or pros- .
cription of special technical characteristics generally worked to the disadvantage-
of developing countries. It was therefore important that the procedures be such
as to reduce or eliminate such obstacles; there should be adequate time-limits
for the submission of bids and for shiprent, no technical requirements obstructing
participation by developing countries and provision for technical assistance
facilities.

Exceptions, derogations, escape clause

27. The United States was against the inclusion of waiver provisions or escape
clauses, which in its view, would inevitably undermine the purpose of a multi-
lateral agreement. The only exceptions should be those relating to defence or
national security.

28. EEC considered that there should be as few waiver or exception provisions as
possible and these should cover only measures of a temporary nature, subject to
international supervisicn. Permanent exceptions for national security purposes
should be strictly defined.

29. The Nordic countries supported the inclusion of an exception clause on
national security and a general safeguard clause.

30, India considered that certain exceptions might be required, for instance
to take account of ‘development constraints.
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Publication of governmental procurement regulations

31. There was a large measure of support for giving wide publicity to national
government procurement regulations. Developing countries pointed out that lack

of adequate information on importing countries' national regulations, coupled with
inadequate experience, constituted a major obstacle to the developing countries'
participation in procurement activities. Some thought that this was an area in
which technical assistance should be provided to developing countries, and that

to remedy the inadequacy of information some form of enquiry points, similar to
those contemplated in the Standards Code, should be opened up.

Reporting, review and complaint procedures’

2. The United States and Canada attached great importance to establishing
effective procedures for surveillance and dispute settlement. Nigeria pointed

out that expeditious dispute settlement procedures were particularly important

to developing countries, as they could not afford to be tied up in lengthy and
costly procedures. In the United States' view the functions of a surveillance

body might include: dissemination of information on national regulations, providing
guidance as regards publication at national levels and possibly proposing
formulating proposals on amending the multilateral agreement in the light of
experience of its operation. ’

3%3. EEC expressed the hope that procedures would be elaborated which would prevent
disputes from reaching the international level. 1In so far as this was unavoidable,
it should be the rdle of the surveillance body to determine the rights and obliga-
tions of the parties concerned. The Nordic countries favoured an ad hoc dispute
settlement body instead of a standing committeec.

Expansion of the information base

4. The Sub-Group resumed its discussion of the proposal put forward at the
previous meeting of the Sub-Group to request information on the procurement regula-
tions and procedures of non-OECD member countries.

35. A large number of developed oountriesl/ reiterated their view that it would
be essential for the future work of the Sub-Group to have adequate information

on the procurement regulations of all participating countries. Reference was made
to the information contained in the OECD "green book"g/ and it was suggested that
similar information should be provided by non-members of the QECD.

36. Developing countriesé/ were in general reluctant to agree to this suggestion
as they had no clear idea of what kind of information they were supposed to submit.
Although the OECD information was available to the general public it did not form
part of the MIN negotiating documentation and developing countries had in general
limited acquaintance with its content. It was therefore proposed that the OECD

l/ FEC, the United States, Japan, Canada, the Nordic countries and Switzerland.
g/ "Government purchasing regulations and procedures of OECD member countries",
OECD 1976.

j/ Including India, Singapore, Ecuador (for the Andean Group), Israel and Jamaica.



publication should be made available to the Sub-Group. Some developing countries
pointed out that for various reasons th.y would have difficulties in providing the
same kind of detailed information as that of developed countries which it had
taken OECD several years to assemble,

Conclusions

%7. The Sub-Group agreed to request the GATT secretariat to prepare a checklist
summarizing the various points made in the discussion. Delegations were invited

to submit any additional comments to the secretariat, including specific proposals
relating to special and differentiated treatment for developing countries. The
document to be prepared by the secretariat would, together with existing documen-
tation, provide the basis for discussion at the next meeting. It was suggested
that the discussion at that meeting might focus on the main elements proposed by
Canada, i.e. non-discrimination, transparency, purchasing entities, value threshold
and surveillance and dispute settlement. The question of special and differentiated
treatment would be discussed in relation to each of these items. As regards the
question of expanding the information base it was agreed that the secretariat
should request the OECD secretariat to make the "green book" formally available to
the Sub-Group and that the OECD member countries should as necessary up-date the
information contained in this publication. The GATT secretariat would in addition
consult with delegations of non-OECD member countries as to the type of information
they might provide. The Sub-Group agreed to hold its next meeting within the

next three months, the exact date to be determined by the Group on Non-Tariff
Measures when it met in April.
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o Notg on £he méeﬁihg'of the Sub-Group held in June 1977

1. . The.Sub-Group on Government.PrOCurement-met;on 14~15 June 1977. It undertook

an eXamination of major issues and approaches to negotiations on the subject which
had been identified at earlier meetings.l/ The question of differentiated and more
favourable . treatment for developing countries was considered in relation to each of
these poinis.‘.The,following'paragraphs surnarize the main elements of the diseussion.

Non-discrimination

2. There was general recognition that the principle of non-discrimination was the
key issue to be dealt with. The United States stated that it considered that the
essence of previous discussions, both in the MIN and the OECD,2/ were aimed at making
the principle of non-discrimination effective. . The United States maintained an overt
system of formal discrimination which it was prepared to negotiate on the basis of
reciprocity in return for access to the public markets of other countries, ‘the size
of the trade involved ‘gave the United States a strong interest in these negotiations.
Special and differential treatment for developing countries should be considered only
after there was a full understanding of the basic principles at which time it would
be possible to determine which forms of special and differentiated treatment were
acceptable. Canada noted that the objective in GATT terms was to effectively suppress
the exceptions in Articles IIT:8 and XVIT:? so that government procurement practices
would come within the scope of Article I (MFN) and Article IIT (national treatment).

3. The EEC andﬂNordic'delegations;Cbnsidered that while they were prepared to-
accept binding_ohligations aimed at”ensuring that the prirciple of non-discrimination
was followed in this area, this did not mean that their internal arrangements, i.e.
within the context of customs unions and free trade areas, would have to be extended
to all adherents to a Code.i/ Japan, however, maintained the view that regional
agreements should not discriminate against non-regional. suppliers. S

1/ See notes prepared by the Interregional Project; UNCTAD/MTN/4O/Supp.10

pages 6&=67 and 1144109 and PPa4R=480f this document, -

g/ The points made at previous Sub-Group meetings were summarized in MTN/NTM/W/96
while the draft instrument prepared by the OECD was produced under MTN/NTM/W/Bl.

j/ The Nordic countries proposed that the GATT secretariat conduct an examination
between a Code on Government Procurement and the GATT Articles, especially in
relation to those provisions - on non-discrimination. The EEC considered such a
study to be "premature". ’ c
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4. Developing countries reiterated the view that the area of government procure-
ment was one whk.re special and differer..iated treatment i.. their favour conld be
applied in a meaningful way to advance their economic development. Jamaica
considered that while the main objective of the Code should be to ensure application
of the principle of non-discrimination, differential and more favourable treatment
for developing countries was :feasible within this system; these countrles should be
allowed to deviate from this rule so as to favour (a) their domestic 1ndustrles in
order to stimulate economic development and (b) suppliers in other developing
countries to further economic co-operation among them. In addition, developed
countries should give preferentlal treatment to developing countries in this area.
Mexito also stressed that while no one would oppose the general principle of non-
discrimination as the basis for a Code in this area, any solution would have to take
into account the special problems of developing countries, in particular their need
to use public purchases as (1) a fundamental instrument in promoting industrialization
and (ii) to rationalize foreign exchange. Mexico could not agree with the approach
advocated by the United States, considering that special and differentiated treat-
 ment was not inconsistent with the principle of non-discrimination but rather a
‘necessary corollary to it in light of the reality of inequality in development.
India agreed with Jamaica and Mexico, pointing out that one possible technique of
applying special and differentiated treatmerit would be to exclude import duties

" from bids made by developing countries - this would certainly be feasible as 1mport
duties were also items on the government account. Developed countries stated that
they would give serious consideration to these proposals.

Transparency

5. There was general agreement that transparency was essential to the protection
of the integrity of any agreement to eliminate discrimination in government procure-
ment, and particularly that maximum publicity should be given to invitations to
tender (ex ante) but there were differing views as to the appropriate degree of
transparency to oe given to the stage wi.re bids had been .ubmitted and awards made
(1 e. ex Qost) The United States and Canada favoured extensive publication both

ex ante and ex post with the notification of the winning bid being made public, this
being, in fact, the practice in these two countries. l/ On the other hand, the EEC
Switzerland, the Nordic countries and Australia considered that detailed publlolty
of winning bids could have ”antl-competltlve" results leading to collusion among
suppliers in subsequent tenders. In the view of the EEC, ex post transparency

should extend to an extent sufficient to permit adequate surveillance of the
obligations of a Code, or to permit disputes to beé resolved effectively. Japan
considered that adequate ex post transparency would be achieved by having all parties
present at the opening of the bids. 2/ In the view of Australia, governments could be
required to explain why a bid was not accepted, but not why an award was made.

l/ Such information was published on a daily basis in the United States, on a weekly
basis in Canada. The delegate of Canada stated that his Government was not aware
that its practices in regard to ex post publicity had led to any c011u810n among
suppliers.

2/ Nigeria asked about the treatment of suppliers located far away from the
"bidding centre®.
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6. Developlng countries emphasized the importance of their receiving adequate
information on government tenders in developed countries. and of being given
sufficient time to submit bids. ‘Mexico considered the supply of information on
the publlc market 1n developed cOuntrles to be. the most essentlal element in the
whole exercise. Nigeria suggested that an 1nternatlona1 Minformation bureau"
should be set up, perhaps in conjunction with the Internatlonal Trade Centre,
serving as a clearlng house for tender 1nformatlon., India was of the view that
transparency could be improved if open tendering was established as the general
rule with selective tenders being limited to presorlbed categories, e.g. national
security, urgent requirements for supplies, etc. In the case of procurements that
were effected on a recurring basis there appeared to be little justification for .
exceptions to cpen tendering. Bids should be opened publicly, at which time thelr
main elements should be announced.

Surveillance and dispute settlement

7. Canada stressed the importance of effective mechanisms for surveillance, to
ensure that rights were not impaired, and for dispute resolution, to reduce risks
of impairment. Procedures open to parties wishing to resolve a dispute should. in-
volve three steps: (s ) bilateral consultations, (b) recourse to a Committee on
Government Procurement, and, if necessary, (c) submission of the issue to an
impartial Panel of Experts which would have the power to make recommendations

aimed at restoring the balance of rights and obligations at the highest level:
possible. The members of the Panel would be drawn from a "permanent slate" of
qualified individuals which would also be available for dispute settlement purposes
in respect of other agreements, e.g. on various non-tariff measures and on sector
agreements. In this context Nigeria considered that a "monitoring body', linked
with the clearing house idea it had suggested earlier, would be more suitable to
the particular nature of government procurement. In the view 6f India such
“monltorlng” would involve the conduct of periodic examinations to evaluate the
extent to which the objectives of liberalization had been achieved.  Several -
developed countries supported the Nigerisn approach, the EEC considering that
serious efforts should be exerted to avoid disputes belng taken to the multilateral
level and pointing out that the first step should be recourse to national courts or
tribunals. There should also be the possibility of two governments seeking
voluntary arbitration before submitting their dispute to the formal multilateral
mechanism. The Panel system as proposed by Canada seemed "too generalist". The
Nordic delegations supported this view, considering that government procurement
possessed "special features'" which rendered unsuitable the automatic application

of mechanisms developed in respect of the other non-tariff measures. Jamaica -
pointed ‘out that among the aspects to be considered were (a) the poss1b111ty of
appealing domestlc court decisions to a multilateral body and (b) payment of o
damages. .

Purchasing entities = -

8. Although there was general consensus that there should be the widest possible
coverage of purchasing entities, differing views were expressed as to the approach
that should be taken to. establlshlng which entities would be covered. Certain
delegations 1/ subscribed to the idea that all purchasing entities coming under

1/ 1Including ZEC, Canada
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direct government control would be included and that this list would be supple~
mented by a "supplementary" or "negotiated" list of other entities. The Nordic
delegations considered this approach to be the only way of reaching an equitable
solution given the great difference in constitutional structures between countries.
Switzerland, on the other hand, emphasized the difficulties in negotiating such a
supplementary list and thought that such an approach ran the risk of seriously
limiting the scope of any agreement. India suggested that differentiated and more
favourable treatment could be provided in this area by limiting the obligations of
developing countries to the extent that only those of their purchasing entities
whose supply requirements had to be met from foreign sources would be covered by
the Code.

Thresholds

9. There was general recognition that the setting of thresholds should aim at as
wide a coverage as practical. There were different views, however, as to the
absolute level of the threshold, with the United States favouring as low as $50,000,
while others, notably Australia, would set a higher figure. The  EEC stressed that
the thresholds should be established in such a way as would permit each adherent to
derive advantages from the proposed Code. Nigeria suggested that low thresbolds
should be reserved in favour of countries at lower stages of development. Japan
and Switzerland stressed that the threshold should apply only to the procedural and
surveillance aspects of an instrument, the basic principle of non-discrimination
should govern all government purchases, including those below the threshold.

Statistics

10. The United States reiterated the need for more complete and comparable
statistics on government purchases. Such data were necessary, firstly to enab}e
countries to ascertain the balance of advantages they would derive from accepting
new obligations in this area and,';secondly9 on a continuing basis to ensure the
transparency of the system. India agreed with the second point, considering that
such statistics would be necessary to ensure that the more liberal procedures
negotiated were actually implemented. A number of delegations,;1/ however, felt
that the collection of statistics would be difficult and doubted whether detailed
statistics were relevant to the functioning of the Code.

Future work

11. There appeared to be general agreement that the negotiations on governmen?
procurement should be directed toward the establishment of a detailed and bigdlng
Code. Certain delegations 2/ maintained that the draft instrument drawn up in the
OECng/which was the only such document existing, should be used in the Sub~-Group
as a working paper, though not as a negotiating draft. The United States, Canada
and others expressed the view that the time had come for delegations to put forward

1/ Including Japan, Nordics, EEC. The Chairman informed the Sub-Group that the GATT
secretariat had encountered some difficulty in finding comparable data on
government procurement.

2/ Including Japan, EEC, Nordics

3/ MIN/NTM/vi/81




- 53 =

negotiating proposals rather than asking the GATT secretariat to produce further
drafts, although it was agreed that the "Checklist" 1/ should be further updated.
The Chairman urged delegations to respond to the request for further information
on the procurement practices of their governments by the agreed deadline of

15 July 1977.

Next meeting .

12. It was agreed that the next meeting would be held in the autumn with the - :
“date being set in consultation with delegations.

1/ MTN/NTM/W/96



- 54 o

(b) SAFUGUARDS

Note on the meeting of the GrOUp in February 1977

1. The Group on Safeguards met on 14-15 February 1977, at which it continued its
discussion of the proposals which had been submiited, focussing mainly on

(a) proposals by developing countries for special and differentiated treatment in
this area and (b) the proposal by the United States and written comments submitted
in respect of that proposal.l/ '

Special and differentiated treatment

2. Several developing oountriesg/ reiterated their position on the various elements
of the safeguard issue where they considered special and differentiated treatment to
be feasible and appropriate. They urged that serious consideration be given to their
proposals which had been awaiting attention for a long time and several developed
countries responded sympathetically to this proposition. Developing countries
pointed out that although these proposals had been put forward separately by
individual developing countries they enjoyed the general support of all developing
countries,

3. In the discussion of these proposals the EEC stated that it had "grave doubts"
regarding the appropriateness and was unsure of the feasibility of special and
differentiated treatment in the area of safeguards. In general, the developed
countries seemed able to support few, if any of the proposals for special and
differentiated treatment wostly because they did not consider such treatment feasible
or appropriate. They stated their opposition to the principle that developing
countries should he exempted from safe~uard action, main*aining that each country
should be free to resort to *temporary -elief from injuri.us imports regardless of
their source. They could not accept tue iuea oif suricter injury criteria for imports
from developing countries, on the ground that safeguards were at any rate to be
applied only in "exceptional and compellines" circumstances of serious injury. Canada
referred to the danger that an attempt to apply stricter criteria to developing
countries might result in a loosening of the criteria applicable to developed
countries, with no effective change in the treatment accor'ed developing countries.

4. The EEC noted that under the selective approach it had proposed developing
countries would be excmpt from a safeguards measure unless they were the source of
the injurious imports, which however was sometimes the case given the rapid growth

1/ MIN/3D/5 Annexes 3-5 (Brazil, Nigeria, Pakistan) MIW/SG/W/10 (Mexico),
MIN/SG/W/11 and 14 (United States) MIN/SG/W/16 (Japan) MIN/SG/vW/17 (Canada)
MIN/SG/W/18 (EEC)

2/ Including Mexico, Andean Group
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of imports from certain developing countries in certain product sectors. The

United States referred to the aspect of its proposal which implied special and
differentiated treatment by way of making a distinction in favour of developing
countries which were small suppliers or new entrants to the market. Canada and
Japan stated they could not support any departure from MFN principle. ' Switzerland,
while supporting this position, did not rule out an examination of the possibilities
for excepting developing countries in certain cases. .

5. With regard to prior consultation, developed countries stressed the need for a
general tightening of the existing provisions of Article XIX of GATT in this respect.
They could not, however, accept the Mexican suggestion that safeguards would not be
applied to developing;cbuntries' exports until consultations had taken place, on the:
ground that prior'consultétiohs might not be possible in urgent cases. Although .
favouring more effective multilateral surveillance they could not agree that
authorization by a multilateral surveillance body be made a prerequisite for the
imposition of safeguards against developing countries, or that special and differen-
tiated treatment be provided with regard to the time limits for the use of safeguards
measures. The EEC pointed out that the time limits depended on the product rather
than the source. ‘ “

6. Nor would the developed countries accept the concept of no roll-back on imports
from developing countries; in their view import levels were less relevant if
effective time limits were set. Canada stated, however, that the time limits should
be shorter than those provided in the United States Trade Act and :should be so set
as to take into account the needs of developing countries.

7. No developed country accepted the concept of mandatory adjustment assistance or
supported the concept of mandatory compensation for developing countries. The
United States recalled that its proposal provided that there should be efforts by -
the domestic industry to adjust and expressed the view that compensation worked
against the advantages of time limits and degressivity.

8. The United States also considered that the question of safeguards applied by
developing countries was more appropriate for discussion in the Framework Group.

9. Japan, Switzerland and the Nordic countries stated that they had not yet
"thought through'" all the aspects of their position on special and differentiated
treatment.

10. Developing countriesl/ said that they considered these comments to be useful if
not encouraging and hoped that they represented only an initial position. Most of
the interventions by developing countries were addressed to EEC comments regarding
growth rates of imports from developing countries in the context of injury criteria;
they stressed that the base was more important than the rate of growth and that
developing countries, which mostly were starting from a very low share of the market,
would be penalized if growth rate were the sole criterion.

11. Mexico, in particular, stated that it could not accept the conclusion that
seemed to have been drawn by developed countries that special and differentiated
treatment was neither feasible nor appropriate in the application of safeguards.

l/ Including Bgypt, Jamaica, Argentina, Nigeria, Mexico, India.



The Mexican proposal demonstrated a number of possibilities and gave the example

of the measures adopted by LAFTA in the Montevideo Treaty; it also recalled the
relevant obligations of Article XXXVII:3(c) and the Tokyo Declaration.

United States progosal

12. A detailed exchange Sfiéiews took place, touching upon the various elements of
the United States proposal and of the comments which had been submitted by certain
developed countries. In general, no delegation went much beyond the position that
it had taken at the past meetings.l/
13. The Group agreed to proposals by the United States and Switzerland that the
best way to proceed would be to "cluster" the various issues into groups so that
discussion could be given a sharper focus. It was agreed that related issues would
be arranged into the following groups, each to be discussed separately and in detail:
“(l) Criteria, conditions, retaliation, compensation, adjustment assistance;

(2) Ty?es‘ofvmeasures and modalities of application;

(5) Domestic procedures;

(4) Short term, seasonal, and cyclical problemss; .

(5) Notification, consultation, surveillance; dispute settlement;

(6) Other topics.

14. Delegations were invited to provide written submissions in respect of these
topics before the next meeting of the Group, scheduled for the week of 2 May 1977.

1/ See Reference Marual, UNCTAD/MTN/40, Supp.l, pp.72-85
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Note on the mesting of the Group in May 1977

1. The Group on Safeguards met on 3-4 May 1977 at which it addressed itself to the
"oproupings" of r@lated issues which had been identified at its February meetlng._/

Of the six groupings the first two. - grouplngu A and B -~ were discussed in-some detail.
The United States introduced grouping C, drawing from the note it had circulated on
the .subjcct g/ but. detailed consideration of this was put off until the next meet;ng
of the Group, scheduled for 27 June. In spite of a general intention to confine. -
coranents to. points that were new, there was inevitably considerable repetition at

this, dlscuss1on of earlier positions and arguments.é/ This note, however, concen—
trate9 on those ideas that were put forward for the first time. : :

General comments

2.  Brazil reoalled its earller comments to the effect that the elements of the Code
propoqed by the, DUnited States should be complemented by the detailed proposals for
differentiated and more favourable treatment put forward by Brazil and those of
several other developing uountrleo._/ In regard to the new rules for safeguard
actions by developed countries, it was not Brazil's intention that all the elements
contained in its proposal would involve differentiation in favour of developing
countries. - Provided deveéloping countries enjoyed the benefits, some of them could
just as well he : adopted on a general basis. Only where developed countrles could not
agree to accept an element for safeguards in their mutual trade. would it be necessary
for that element to be retained on a differential basis, valid for imports from
developing countriece The question of differential measures therefore must be dis-
cussed along with all other basic elements of a revised multllateral safeguard system.
The quesblonﬁof differential measures in the application of safeguards by developing
countries would.save to be deferred until it was known "what to differentiate from'.

1/ (A)»Crlterla, ﬂond1t1on , retaliation, compensation and adgustment ass:l.stance7
”"»(B) Types. of .measures and modalltleo of application; ' : ST
(C)sDomestlc procedures; S
(D) Short-term seascnal and cyclical problems;
/P) Motification, consultation, surveillance, dispute settlement;
(7). Other topics.

MTN/SG// 28.

 Reference can be made in this context to this. Progect's note on the nore .recent
‘meetings of the Group, see pages 54=56, as well as UNCTAD/MIN/40/Suppl. No.1,
pages T2-85, L .

MTN/3D/5 Annexes 3%- 5 (Braz11 Nigeria, Pakistan), MIN/SG/W/10 (Mexico).

R

[._l\s\
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Criteria

3. Japan maintained its position that work should centre on reaching agreement
upon a list of elements that would have to be taken into account in determining

the existence of a situation of serious injury, and suggested the following
"elements": (i) output, (ii) turnover, (iii) inventories, (iv) market share,

(v) profits, (vi) prices, (vii) export performance, (viii) employment, (ix) imports,
(x) utilization of capacity of domestic industry, (xi) productivity. Japan also
noted that other "factors™ would have to be considered, such ag competition between
domestic producers, contraction in demand due to substitutes, and changes in con-
sumer tastes. The Nordic countries thought that additional factors such as the
composition of domestic production and imports, and the special case of small
countries with a high degree of import penetration, would also have to be considered.
Canada noted that there would eventually have to be a discussion of what constituted
"serious” injury as opposed to "material" injury which was something involving less
"pain". Quantitative indications of minima should be avoided as they could well end
up constituting automatic "trigger points" for the application of safeguard measures.
On the other hand, if adjectives such as "meaningful" were to be used, there would
first have to be a clear idea of what such terms meant to each country, and an
examination of existing practices and legislation, especially those of the United
States, would be useful in this regard. Another consideration was that the adoption
of too strict criteria for "serious" injury might lead countries to rely on the
"threat!" concept which was more difficult to define. The EEC pointed out that
criteria would also have to cover the causality factors contained in Article XIX,
i.e. ‘that the injury should result from "unforeseen developments" and be the result
of obiigations incurred under GATT. ‘

4, Nigeria could not agree with a comment made by Japan that the indices would have
. to be applied in an equal manner to all sources, pointing out that developed
countries should expect to receive more imports from those developing countries which
vere attempting to industrialize, especially when industrialization was based upon
the further processing of the natural resources of these countries.l/ Mexico
stressed that indices should also be developed to determine the effect of safeguard
action on the economy of the exporting developing country, so that the impact on both
the importing and exporting country could be examined. It was precisely those

export industries in developing countries which were most competitive and most likely
to precipitate safeguard action which were usually of greatest importance to the
economy as a whole.

5. Certain delegations pointed out that while some of the elements on the list
proposed by Japan were identical to certain criteria contained in the Anti-Dumping
Code and the MFA, it should be borne in mind that the criteria used in these two
instruments were developed for a narrower concept of injury than that being discussed
in the context of a Code on Safeguards. India” considered that the term "industry"
would have to be more precisely defined. Hong Kong noted that while "price" was an
important factor in the dumping context it was not necessarily so in safeguards.

Conditions
6. Brazil described how its approach to the negotiation of differential measures

could be applied in the area of "conditions". For example, with regard to the
question of time limits, Brazil had proposed a one-year period for any action

1/ Canada suggested that this consideration applies to all resource exporting
countries,




« 59 w

against developing countries (which could be extended after consultation), while

the United States seemed to foresee a longer period. This would only become a
differential measure if the developed countries could not agree on a one-year period
among themselves in which case the one-year limit would apply only to imports from
developning countries. The same approach would apply in relation to minimum import
levels which the United States would base on a "recent representative period", while
Brazil's position was that there should be no reduction in the level of import
existing at the time the safeguard action was applied. A number of developing
countries;/ supported the Brazilian position on time limits and import levels. Most
developed countries, however, considered that the time levels should be linked to
the existence of the situation of serious injury. Canada considered that in some
cases one year could be too long, and that fixed time limits might end up being

minima.,

Retaliation and compensation

Te Canada observed that as Article XIX reads at present, or as the United States
conceived it, where a safeguard action clearly met all the criteria, it would
definitely entail no compensation, nor could affected countries withdraw concessions
or suspend obligations.g/ In cases where the criteria were clearly not met and

the country imposing the safeguard measures was clearly in breach of its obligations,
Article XXIII, not Article XIX would become the applicable GATT provision with any
"retaliatory" action being taken in that context with the authorization of the
CONTRACTING PARTIES, The GATT did not permit a contracting party to break the law
with impunity by "paying off" the alffected countries. Canada considered, however,
that in the majority of cases it was not clear whether the criteria had been met,
thus necessitating more precise criteria and multilateral surveillance, The EEC
and the Nordic delegations reiterated their positions on this question which were
along the Canadian lines.

8. The United States considered that a system which stressed the temporary nature
of safeguard actions limited the potential for compensation, and, especially in
the case of developing countries, the possibilities of compensation were also
limited. The United States emphasized that it was not advocating a '"two-track"
approach, as seemed to be implied by Canada; countries which accepted to be bound
by the new contractual agreement would be subject to retaliation if they departed
from its rules.

9. Several other developed and developing countries adopted an opposing view, to
the effect that the right to compensation (and of retaliation) should be retained
in principle. Japan considered that the possibility of retaliatory action provided
a certain deterrent to arbitrary safeguard action, while Switzerland stressed the
value of the compensation/retaliation principle in resisting domestic protectionist
pressures. Brazil stressed the importance of the principle that developed countries
should provide compensation to developing countries affected by their safeguard
actions. Safeguard actions in respect of a major export item for a developing
country, particularly when taken by the developed country which constituted its
major export market, could place the economy of the developing country in a state
of disarray, regardless of whether or not the action met the agreed criteria.

;/ Including India, Jamaica, Ecuador (indean Group), Mexico, Nigeria,

2/ Canada considered the term "retaliation" to be inappropriate in this context.
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Compensation should be provided to the affected developing country in cases where
it could be demonstrated that safeguard action had had serious effects on its
exports and its economy. Where such ‘effects existed and compensation was not

provided, and tiis situation was verified by the multilateral surveillance body,
the developing country concerned would be permitted to take retaliatory. action..
Brazil emphasized, however, that its objective was to shift the emphasis to

compensation, ~h number of developing country delegations supported the Brazilian
approach. “ 1 ' . _

Ad justment assistance

10. Brawil recalled its proposal that the application of -safeguards by developed‘
countries against imports from developing countries should always be accompaniedl
by a commitment to promptly implement adjustment assistance measures. Nigeria
pointed out that the extension of safeguard action beyond one year demonstrated the
existence of an "unhealthy" situation warranting adjustment assistance.” As '
mentioned above, developed countries should assume that they would receive increased
imports from developing countries, and thus, should make adjustments accordihélﬁ{f]a
Mexico recalled its position that developed countries should initiate studies aimed
at foreseeing the likelihood of an emergency situation in some sectors, with a view
to taking the necessary adjustment measures to restructure the industry in question
so as to avoid the possible application of safeguards. Other developing countriesl
supported these positions. R

11, Developed countriesg/ stated that they could not accept an obligation to
provide adjustment assistance, although they admitted that adjustment measures,
either private or' governmental, would be useful in many cases. In short-term
cases, especially ‘those relating to seasonal factors, adjustment assistance was not
relevant, Canada voiced the concern that an obligation to accompany safeguard
measures with the provision of adjustment assistance might lead powerful industries
to press for the application of safeguards "in order to obtain access to money",

Types_of measur

12, Discussion on this item concentrated on the status of "voluntary" export
restraints (VER&) under a new safeguard system. The United States considered that
such measures were a "fact of 1life™ and would have to be covered by the disciplines
of an improved safeguard system if such a system was to be effective.j/ On the
other hand, the United States proposal would commit countries accepting the Code

to discourage agreements between industries: to restrict exports. - The United

States had suggested that Article XVII provided the basis for such an obligation.
Japan, on the other hand, recalled its position that an improved multilateral ’
safeguard system should be such as to lead to the elimination of VERs.

Ir~luding Beuador (Andean Group ), India.
B, United States, Switzerland, Nordics, Australia, Canada, New Zealand.

The United States considefed that to date its actions to negotiate VERs on
footwear had "followed Article XIX to the letter".

R I
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Modalities of application

13, The clear division which had been evident at earlier meetings of the Group
between the majority of developed countries on the question of possible departures
from the most—favqured-nation:principle was maintained. Those delegations supporting
the "selective" approachl/ continued to argue that its application would minimize

the trade effects of safeguard action by dealing only with those imports which were

causing injury. The EEC again stressed that a selective approach would only be
reflective of established practice, which largely consiSted(of‘VERs; and even those
safeguard measures nominally applied on an MFN basis showed certain discriminatory
features when examined in depth. Moreover, Article XIX did not appear to prohibit

the selective approach.

14. Other developed country delegations firmly oppesed any departure from the

MFN principle.2/ Cgzechoslovakia considered that the fact that in several cases
Czechoslovak exports which had not caused injury had been subjected to safeguards
applied on an MFN basis was 2 "small price ﬁo'pay" for the maintenance of the MFN
principle. Canada considered that safeguard measures could be applied on a non-
discriminatory basis but in such a manner as would effectively restrict only
injurious imports (e.g. through surcharges based on import priceSD and warned
against "letting loose the tiger of discrimination" which would seriously affect the
interests of all but the largest trading powers. ~ Australia viewed any adoption of a
selective approach as being a "trap" for those small countries which might believe
themselves immune at the beginning but would be most affected in the end. The
legalization of 'such discrimination could spell. the beginning of the end of GATT as
an institution governing international trade relations. Australia's experience was
that discrimination tended to extend beyond the area of trade and affect basic
relations between countries.

15. The’United‘Sfates congidered that non-discrimination in the application of
Article XIX was a matter of interpretation relating to an interpretative note in the
Havana Charter which hid later been confirmed in the GATT.3/ In'the view of the

United States the interpretation was still unclear.

16. Brazil drew the attention of the Group to the distinction between the issues of
"selectivity" and of differential and more favourable treatment for developing
countries. Differentiated treatment would be applied under a set of rules to be
accepted by all countries permitting departures from the MFN rule to exempt develop-
ing countries from safeguard actions. This was not "selectivity" but an agreed non-
applicability of MFN, Brazil had not yet made up its mind on the issue of select-
ivity although it tended to view it favourably. Mexico supported the distinction
made by Brazil but considered that - safeguards should be applied on a non-discrimina—
tory basis with an exemption for developing countries., .

T

Including EEC, Nordics, Austria.

R

Including Japan, Canada, Australia, New Zealand, Czechoslovakia, Hungary and
Switzerland.

&

Havana Charter, Interpretative Note ad Article 40.
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Note on the mefting of June 1977

1. The Group "Safeguards" met on 27-28 June 1977 to continue its discussion of
the "groupings" of related issues it had undertaken at its May meeting, l/ The
remaining subjects were (i) domestic procedures, (ii) short-term,seasonal and
cyclical problems, (iii) other business. To a large extent interventions took
the form of earlier comments made in relation to the proposal submitted by the
United States (in July 1976) for an international Code on Safeguards. g/ The
following paragraphs summarize the main elements of the discussion.

Domestic procedures

2. Referring to its statement at the May meeting,i/the United States reiterated
its position that any improved multilateral safeguards system-should contain certain
guidelines in respect of domestic procedures, including, at least, (i) the examina-
tion by a specified body of each request for import relief, pursuant to established
procedures, (ii) adequate notice of the intention of such an examination and ‘the
opportunity, including through-public hearings, for all interested parties to
present views and relevant evidence, (iii) a published report of the determination
in each case, including the factors considered and the rationale used in arriving
at the decision. The objective would be to guarantee that the criteria and pro-
cedures accepted in an international code would be reflected in each adherent
country's domestic procedures. Australia generally supported the United States!
approach, pointing out that the elements suggested had been long—sténding'practice
in Australia. o ¢ -

3. Other developed countries, however, questioned whether the open procedures
proposed by the United States would not, in.fact, have effects contrary to their
intended purpose. Japan and EEC noted that experience had demonstrated that open
domestic procedures could result in increased domestic pressures for the imposition
of safeguard measures, and to "trade harassment', causing uncertainty in business

l/ See the Interregional Project's note on the May meeting of the Group
(99@57~61),The groupings discussed in May were (i) criteria, conditioms,
retaliation, compensation and adjustment assistance (ii) types of measures
and modalities of application. ‘

MTN/SG/W/11
MTN/SG/W/%33

R




transactions with consequent restrictive effects.l/ These delegations again -
stressed that differences in legislation, practices, and traditions made it difficult
to adopt uniform procedures. They noted, however, that the United States seemed no
longer to be seeking the adoption of identical procedures. The EEC stressed that
detailed guidelines governing domestic procedures would only e relevant if clear
1nternatlonal criteria -existed, and if so, mlght not even be necessary.

4. Among develOplng countrles, Bra211 and Mex1co generally agreed with the comments
made by Japan and other developed country delegatlons, pointing out that the diffi-
cultles ldentlfled by - these delegatlons in. adoptlng uniform procedures were even more

could only . be taken when it was clear what spec1a1 and differentiated . treatment would
be accorded in the area of safeguards.. India commented that experlence with the open
procedures which ex1sted in India confirmed both the United States and Japanese
points of wview, i.e. that while such procedures resulted in increased opportunity
for exporters' views to be heard, there was algo a greater propens1ty for domestic
-pressures for the imposition of safeguards to be building up to a point where they
were difficult to resist. It was more important that all decisions should be subject
to effective multilateral surveillance. '

5. In response to these comments the United States emphasized that its position
should not be interpreted as requesting other countries to adopt the elaborate
procedures in force in the United States.

Short-term, seasonal and cyclical problems

6. Canada recalled its previous commentsg/ in respect to this problem, in
particular with respect to trade in certain horticultural products, and reiterated
its position that reactions to this problem should be incorporated into the general
multilateral safeguard system. Canada presented the. .Group with a report prepared
by the Canadian Tariff Board on "Tmports of Certain Prults and Vegetables at Very
Low or Depressed Prices'", which was being considered by the Canadian Government.j/
The .United States, noting that it was the country most frequently affected by such
measures,, expressed concern: that . the recommendations of the. Canadian study could
lead to a:situation where: actions, which had in the past been taken on a case-by-
case basis, would be given an automatic character. New Zealand questloned how
differentiation could be made between what Canada termed "unusual climatic- factors"
and those legitimate trade opportunities arising from seasonal variations.
Yugoslavia suggested that this problem be examlned along.with automatic mechanisms
-such as variable levies and minimum import prices. Mexico did not consider that
low prices or cyclical problems in themselves could justify safeguard action.

1/ Japan recalled its recent experience with United States domestic procedures
in regard to its exports of television sets; i.e. the "Zenith" case.

MTN/SG/W/17

R

MIN/SG/W/34, Canada noted that this issue was not related to the general ‘
gquestion of seasonal tariff rates.
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Notification, consultation, surveillan;e and dispute settlement

7. Canada stressed that it was clear from the provisions of Article XIX that
dispute settlement be carried out within the context of that Article. TImproved
surveillance should guarantee equitable treatment among parties of different
economic strengths and could be carried out by means of a Committee whose
responsibilities would include: (1) receiving prior notifications,: (11) providing

a forum for negotiations, (iii) deciding whether suspension of substantially
equivalent obligations was justified, (lV) conducting an annual review of safe-
guard actions in force to. determine whether theraction was still requlred and
applied in conformity with the provisions' of the Code: Dispute settlement could
involve reference to a panel of experts drawn from the "slate of experts" which:
Canada had proposed in the context of: solutions being considered by other:Groups : -
and Sub-Groups. Switzerland considered that the Group would have to:examine-a-
number of questions before devising more detailed notification and consultation
procedures, ‘such as at what stage in time and to what body would the notifications
be made, what parties would take part in the consultations, etc. The spokesman for
Hong Kong drew attention to the provisions of the United States' proposal regarding
prior notification and consultation, noting that, while the proposal would "widen"
the obligations to include affected exporting countries which were not, however,
substantial suppliers, it would at the same time weaken the criteria for exceptions
to the prior notification and . consultation requirement in GATT Article XIX.

Hong Kong could not imagine any case where prior notification would not be possible
and considered that problems might arise should the provisions of the proposed Code
depart too far from Article XIX.

8. Several developing country delegationsl/ commented on this item. Brazil
reiterated its position that prior notification and consultation should be
mandatory in all cases of safeguard action taken against developing countries.

The purpose of such consultations should be inter alia to assess whether the
relevant criteria had been met, to examine possible alternative solutions and to
determine adequate compensation for the affected developing country. If agreement
were not arrived at. in bilateral consultations, the matter would be taken.to a
multilateral body which would be empowered to examine whether alternative measures
(i.e. adjustment assistance) had been taken, approve the safeguard action; - and
decide upon compensation. Brazil again stressed that while these elements should
apply, in all cases, in respect. of action taken against developing:countries, they‘
would only constitute "differential measures" should developed countries not’

be prepared to accept that safeguard actions taken against each other would be
governed by these disciplines. Mexico, referring to the detailed proposal it had

submitted earlier, considered that the multilateral surveillance body should ensure o

that the special problems and interests of developing countries would be taken into
account, and considered that the mechanisms Mexico had proposed regarding sur-
velllance and dispute-settlement in the context of the draft Code for Preventing
Technical Barriers to Trade, (which was an extension of a proposal by Canada)

could also be applied within a safeguards Code._/

l/ Including Brazil, Nigeria, Mexico, Pakistan, Romania.

2/ MIN/NTM/W/95, pages 14-16, 19-20.
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9. Consistent Witb-itshlong{ﬁanding;pogition éy§jra1ia considered that the main

. objective in this particular grouping of issues should be to bring all safeguarc
actions, including both those taken under Articles other than Article XIX or outside
of GATT altogether, within the scope of effective multilateral surveillance and
dispute settlement procedures. In the view of the United States the comments by
other delegations demonstrated that the major problems for which remedy should be
gsought in this area remained (i) the reluctance of governments to rely on existing
GATT procedures, and (ii) the lack of the degree of specificity in these procedures
necessary to. adequately protect both the interests of both importing and exporting
countries. It intended to build upon, not detract from, Article XIX.

Other topics - Automatic import licensing

10. The United States recalled that while its position in Sub-Group '"Quantitative
Restrictions" had continually been that automatic import licensing systems should
be eliminated, certain other delegations had stated that such measures were main-
tained in certain cases for safeguard (or "pre-safeguard”) purposes. Therefore, it
would seem appropriate to bring such practices within the disciplines envisaged for
safeguard measures. Automatic licensing systems applied for safeguard purposes
should be made subject to requirements for publication, non-discrimination, auto-
maticity and unconditionality. It was agreed to examine the appropriateness of
including this subject within the work of Group "Safeguards' at a later meeting.

Further comments on items discussed in May

11. Certain delegations elaborated upon the positions they had expressed at the
May 1977 meeting of the Group. With regard to criteria, the Nordic countries
reiterated that while they supported the approach that had been outlined by Japan
at that meeting, they sought the inclusion of certain add:tional factors, notably
(i) the "composition of domestic production and imports™ co as to determine whether
in fact imports were competitive with or complementary to domestic goods and (ii)
"small markets and import penetration", on the basis that incremental increases in
imports would have a greater effect on small markets where imports already had a
large percentage of the market than in countries where import penetration was low.

12. On types of measures, Hong Kong re-emphasized the danger of "sanctifying"
so-called voluntary export restraints (VERs) by bringing them within the system,
considering exporting countries to be better off if VERs were not included. The
United States, with support from Canada and New Zealand stressed the necessity of
subjecting such measures to the disciplines of the multilateral system, noting
inter alia the effect of such measures on the trade interests of third countries.

Other business

safeguard agreements within the context of sector agreements on non-ferrous metals
and forest products. The main reason was the necessity of providing the trading
environment which would justify the large capital investment and the time needed
to bring operations in these sectors into production. Such sectoral safeguard

13. Canada explained the rationale of its proposal to negotiate more stringent
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agreements should include provisions for prior approval of any action as well as
multilateral consideration’;/ of adjustment plans. In the view of Canada those
countries concerned with security of supply should recognize that any interference
with normal market forces would inevitably have an effect on the price and availa-
bility of these materials.

Future work
14. It was agreed to meet in the autumn with the same items on the agenda. It was

hoped, however, that delegations would be prepared to put forward precise proposals
which could form the basis for a first draft of a Code on Safeguards.

l/ i.e. by a Committee which would consist of signatories to the sector agreement.
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(o) sgRIGILIEE

 §pte on the.ﬁéefing of Mardh 1977

1. The Group on Agriculture met on 29-30 March 1977, primarily to examine the
applicability to agricultural products of the draft Code for Preventing Technical
Barriers to Tradeffi;é.fthe‘"Standards,Code") prepared in the NTM Sub-Group on
Technical Barriers to Trade. The following paragraphs summarize the main elements
of the discussion. ' ' o S -

Generéi Sfatéments

2. .Although no country maintained that the Code should not be applied to agri-
cultural products, certain delegations emphasized that there were certain important
considerations and problems involved in such application. Japan pointed out that a
nunber of essential differences existed between the nature and objectives of
standards/technical regulations in the area of agriculture and those applied in
respect of industrial products. Agricultural standards generally dealt with o
characteristics such as shape, denmsity, colour and suitability for processing rather
than performance, safety and classification. In many cases they applied in respsct -
of products in their unprocessed form or items which did not enter into international
trade. Standards in the agricultural field varied greatly as a functioen-of dietary
habits and health and sanitary levels prevailing in individual countries with widely
differing living conditionss--In particular, quarantine systems reflected the unigue
siﬁdations of individual countries and it seemed doubtful whether such systems could
méaningfully be brought under the discipline of an international Code. In addition,

. the nature of intergovernmental activity, and the obligations accepted, differed
from those in the industrial sector. For example, the Codex Alimentarius permitted
varying degrees of acceptance of its standards, and a number of other international
agreements dealing with gpecific areas, such as the International Plant Protection
Comvention, already provided an information exchange system. Thus, there was a very
real danger of duplication. e -

3.  New Zealand, arguing along similar lines, stressed that, as was recognized in
GATT Article XX, evéry country should retain the right to take appropriate measures,
discriminatory if necessary, to protect health and animal and plant life. Unlike
those for industrial products, agricultural standards were ever changing and in
certain cases some barrier effects on trade were inevitable. In examining the
applicability of the obligations'of'the Code there was a need to’distinguish_among
standards relating to food manufacture, to animel and plant health, and to the .
processing of agricultural products, In addition, testing fulfilled 2 somewhat =
different role in this area, especially with regard to perishable foodstuffs where
testing in the importing country was often indispensable. Due to the diversity of
domestic conditions, international standards on agricultural products did not -play -
the same role as industrial standards, and, in particular could not act as a point
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of reference for dispute-settlement to the same degree. The scope for legitimate
differences, based on opposing scientific agreements was extensive. Australia
supported the points made by New Zealand and emphasized the difficulties that would
be encountered in attempting to apply the Code to quarantine systems. Australia
also noted that, for the Code to be effective to deal with technical barriers to
agricultural trade, standards and regulations relating to processes and production
wmethods would have to be brought within its scope.

4. Other delegations which took part in the discussionl/ recognized the possible
problems involved but placed less emphasis upon them. The United States stated
its view that the Code dealt adequately with any problems that might be unique to
agriculture, although this would have to be verified in a section-by-section
examination of the Code. Argentina stressed that there had never been any idea

of excluding agriculture from the obligations of the Code; the objective of the
present exercise should be to identify any additional provisions that would be
necessary to make the Code more effective in preventing barriers to agricultural
trade. It should be borne in mind that the exceptions provided in GATT Article XX
relating to health were subject to the important qualification in that any such
measures should not involve unjustifiable discrimination or constitute a disguised
restriction on international trade. The Nordic delegations considered that the main
problem to be overcome related to the differences in respect of international
governmental activities in the agricultural area. ‘

Prqcésses and produotion methods

De... Pursuing the point made by Australia, the United States recalled that it had
withdrawn its proposal to amend the definition of the term "technical specification"
to include processes and production methods in order to facilitate agreement on the
definitions which had been reached at the last meeting of NTM Sub-Group on Technical .
Barriers to Trade (held during the preceding week). This proposal had been withdrawn,
however, on the understanding that the question would be brought up in the context

of the operative provisions.g/ It should be noted that in many cases, particularly,
but not exclusively, in respect of agricultural products, judgment as to whether

the characteristics of an imported product were such as to meet health standards
could not be determined by tests at the port-of-entry, but was directly related

to the conditions or methods under which the product had been processed (the

example given related to sanitary conditions in slaughterhouses). In the view of

the United States processes and production methods should be covered by the Code

only to the extent that they had a direct relationship to the characteristics of
products. A number of delegations 3/ subscribed to this view, pointing out that

the exclusion of processes and production methods would greatly lessen the benefits
of the Code to be derived by agricultural exporters. Other delegations 4/ considered
that the question of the extent to which processes and production methods would fall

within the scove of the Code would involve careful study.

Operative provisions

6. Most of the discussion relating to the operative provisions focussed on the
basic obligations of Section 2. Canada made a number of observations, noting that

United States, Israel, Romania, Argentina, Nordics, EEC, India, Brazil.

See MTN/NTM/W/?Z, page 2, the changes to the text of the Code, including the
definitions agreed upon at the March meeting of Sub-Group "Technical Barriers
to Trade"

Including Australia, New Zealand, Argentina, Egypt, Mexico.

FS

U

Including Canada, EEC, Nordics.
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standards in the agricultural field were usually of a mandatory nature (i.e. con-
stituted "technical regulations?) and thus would fall within the scope of this
section. In Canada'a view, .an examination of the obligations of Section 2 demon-
strated that the problems of the appliceotion of the Code to agricultural products
mentioned by the other delegations at this meeting were not insurmountable. For
example, while there was certainly validity to the argument by certain delegations
that, it was necessary for each country to retain the right to protect human, animal
and plant life or health, as provided for in GATT Article XX(b), it should be re- .
called that measures could be taken under that provision only to the extent = |
"mecessary’, a notion which was brought out in Section 2(a) of the Code. Countries
imposing such measures were in any case bound both under the GATT and the Code (for,
industrial or agricultural products) to demonstrate the necessity of their actions.
In respect oﬁ,Z%ﬁ), it did not seem that the Codex Alimentarius system seriously
conflicted with the objectives of this paragraph. If countries did not adopt a Codex
standard either fully, or on a "target" basis, presumably it was because they.
considered the Codex standard, or parts of it, to be "inappropriate" and thus, would
be under the onus of demonstrating, if challenged, why the international stendard
was not appropriate in whole or in part. The representative of Canada also questioned
whether quarantine standards, to which several delegations had alluded, would cause
any serious problem in respect of the Code. So long as there was no general recog-
nition of a need to work towards international standards in this area, it did not
seem that gquarantine systems would conflict with Sections 2(b) and (o) of the Code.
With respect to the obligations of 2(e), it did not seem that there could be much
duplication with FAO, as that Section covered only technical regulations not based
upon international standards. 1/ With regard to 2(g) Canada pointed out that the
obligation to publish technical regulations had already been accepted under GATT
Article X without distinction between industrial and agricultural products.

T Other delegations addressed their comments to individual paragraphs of Section 2.
The Nordic delegations and the EEC considered that the relation between the notifica-
tion obligations of Section 2(e§~§hd those of the Codex Alimentarius were more
complex than Canada appeared to believe and would need to be analyzed in greater
detail. Australia pointed out that all cases relating to quarantine would be subject
to these requircments as international ctandards did not exist in that area. Ecuador,
speaking on behalf of the Andean Group, recalled that the Sub-Group on Technical
Barriers to Trade was considering a general text to deal with the provision of
differential and more favourable treatment to the exports of developing countries,
which might be inserted in Section 2. The Andean countries recognized the necessity
of health and sanitery standards, but were opposed to their abusive application. It
was against such abusive application that the Code should be directed.

8. Certain general comments were made on the provisions of the Code regarding
conformity with standards/technical regulations and certification systems. The EEC
observed that certain existing international agreements, notably the International
Plant Protection Convention, contained strict obligations in respect of certification
systems, which would have to be taken into account. The Nordic delegations noted that
the concept of "similar domestic products”, referred to in Section 6 and 9, might
need further interpretation so far as agricultural products were concerned. For
example, the Nordic countries did not test certain domestic products for the presence
of pesticides which were prohibited domestically, nor similar products imported from
countries where such pesticides were likewise prohibited. However, obviously tests
were necessary on imports from third countries.

l/ The proposal by Israel for a wider coverage for negotiations was recalled in
this context. (MIN/NTM/W/72, page 5).
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9. Australia proposed that, as a oonsequence of” the dlscu331on in regard to
Section 2(e), the GATT seoretarlat should conduct a rev1ew of the notlflcatlon,
consultation and” dlspute settlement provisions of 1nternatlona1 bodles active

in standards prob’ems ‘relating to agricultural products. Areentina euggested that
this ana1y31s should be supplemented by a study of the scope of international - '
,standards in the agrlcultural area. . Although certain delegatlons questloned the :
utlllty of” such an exerclse, it was agrend that the GATT secretarlat would preparew
a riote contalnlng both studles. ' -

Future”Work

10. Australla stresse& +the need for the Group to glve some attentlon to 1ts future
work programme before the summer recess9 ‘pointing out ‘that 15 months had elapsed
since’ the notlfloatlon and consultation procedure had been agreed, upon 1/ and’ as

yet no reporte as to the outcome of these consultatlons had beern recelved. It was
agreed that the Group would meet before the summer, with the date and work programme
to be drawn up by the Chairman in consultatlon w1th delegatlons._,

1/ i.e. that set out in MIN/AG/4.




Note on the meeting of the Group in July 1977

1. At this meeting of 'thél roup, held on 19-20 and 27 July 1977, the United
States. presentbd a-proposal~ which called for the.establislment of a negotiating
programme in respect of tariffs and non=tariff measures on agricultural products
based on a request/offer procedure. After extensive discussions and informal
consultations the Group decided to adopt a work programme largely based on this
proposal, supplemented by special negotiating procedures for developing countries.
Other matters on the .agenda, such as the continuation of the review of the
applloablllty of the standards code. to agrloultural products, were postponed to

a later meeting. . :

2. The United States proposal emphasized the importance of achieving a meaningful
liberalization and expansion of agricultural trade in the MTN and noted that the
time had now come to proceed to the negotiating phase by the adoption of a work
programme comprising both bilateral and multilateral elements. In line with
four-phase schedule for the conduct of the MIN recently agreed upon by the United
States and EEC this programme provided for product-by-product negotiations based
on requests and offers covering both tariff and non-tariff measures. . The requests
should be submitted by 1 November 1977 and the offers, by 15 January 1978. The
United States continued to attach importance to the work on multilateral solutionsg
in. the three Sub-Groups on Meat, Dairy Products and Grains and urged interested
countries to submit proposals for the future work of these sub-groups so that
substantive negotiations could begin after the summer.

3. The United States would follow up this 1n1t1at1ve with a similar propossal

in respect of non-tariff measures affecting industrial products in the Group on
Non~Tariff Measures. These procedures, together with an agreed tariff negotiating
plan, and supplemented by work in the Agriculture Sub~Groups and NTM Sub~Group
would form a new integrated approach to the MIN. ;

4. Many developed countries welcomed the United States proposcal as an important
and useful impetus to the negotiations and most of them considered the request/
offer procedure to be an appropriate approach. Some of them doubted, however,
whether the suggested deadlines were realistic and (anada in particular pointed
out that the preparation offers would involve long and complicated negotiation
with domestic organizations. Some sought further clarifications on particular
aspects of the proposal.

5 Canada, referring to the need to define the product coverage of the request/
offer procedure, suggested that the practice of the Kennedy Round might be followed;
each country would supply a list enumerating the prbducts which it considered to

be agricultural. Canada alsc would emphasize the link between this new procedure

and the work on a tariff negotiating plan. While not opposed to setting 1 November
1977 as a target date for the submission of requests, it would consider the date
relevant only if prior aFTeement was reached on a teriff negotiating plan. In any
case, the request procedure should remain open up to the very end of the negotiations.

6. Australia reiterated its view on the position of a country such ag Australia
heavily dependent on agricultural exports, for which it was of primordial importance
that comparable benefits should accrue for agricultural and industrial producers.
The recent agreement between EEC and United States officials presaged, and the

1/ vrw/ac/w/ 26



present meeting confirmed, the use of item~by-item negotiations in the agricultural
sector, which were at variance with Australian thinking. In a spirit of co-
operation Australia would accept the new procedure and would not press for
consideration of its own proposal in MIN/AG/W/14. Be that as it may, the primary
objective remained of course the achievement of a magor trade llberailzatlon in-

the agriculture field.

7. Australia also considered it necessary to define the product coverage of

the proposed procedure and how this procedure would operate in relation to
measures which were the common objective of the Agriculture and NTM Sub-Groups.
Specifically, the gquestion was whether Buropean countries would continue to insist
on confining discussion of all trade measures affecting agriculture products in
the Agriculture Group and Sub-Groups. Similar to many other countries Australia
had serious doubts about the feasibility of the suggested deadlines, in particular
that for the submission of offers. Comprehensive offers could be presented only
if the negotiation had advanced sufficiently for an evaluation to be made of the
overall results, and of the balance between different areas of the negotiations,
which was highly unlikely by January 1978, which, incidentally, fell in the middle
of summer in Southern hemisphere countries, where summer vacation was as

sacred an institution @as in Northern countries. The proposed date of 15 January
1978 should be considered no more than a "best endeavours" barget date and not

a firm deadline.

8. New Zealand shared most of the views expressed by Australia. It considered-
that the political will to get on. forthwith with substantive negotiations was
timely and highly welcome.

9. EEC noted that while th‘~yh1ted States proposal differed somewhat in scope
from its own earlier proposal: sufficient common ground existed in the two
proposals for the formulation of an agreed approach. The Community considered
it necessary to launch effective negotiations before the end of this year in
order to forestall any further hardening of the stalemate caused by economic and
social problems in participating countries. Such clarification or modification
as might be required on the proposed procedure could best be made as the
negotiations proceeded.

10. Developing countriesg/ generally thought it a matter of gratification that
the major developed countries had finally reached agreement to enter into
substantive negotiations but were seriously concerned about the complete lack of
reference to special negotiating procedures and differentiated treatment for
developing countries in the United States proposal. Some of them deplored the
fact that a decision concerning the course of the MIN, which was of great
importance to all participants, should have been virtually taken without the views
of developing countries being consulted. The developing countries would not
accept any proposal which did not take adequate account of their legitimate

1/ MIN/AG/w/23.

2/ Including Argentina, Brazil, Ecuador (for the Andean Group), Honduras,
India, Isarel, Nigeria, Mexico, Romenia and Yugoslavia.
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rights as provided for in the Tokyo Declaration. The principle of non-reciprocity,
for instance, must be upheld, and there should be no reciprocal concessions from
developing countries, such as had been demanded by the United States in the

tropical products negotiations. The question of possible contributions by developing
countries should be settled in the light of the outcome of the MIN as a whole and

not in the isolated context of the Agriculture Group.

11. Some countries proposed that any new procedures should irclude arrangements
for plurilateral consultations and negotiations which would help to compensate
for the weak negotiating position of developing countries. Transparency of the
negotiating process should be enhanced, for instance, through the circulation of

.. requests and offers to all participants. Priority attention should be given to

all requests by developing countries, particularly. those relating to tropical
products and where developing countries were individually or jointly principal

~or substantial suppliers. While developing counﬁries would endeavour to meet
the suggested deadline for the submission of requests they would expect that
some flexibility would be allowed in this regard. '

12. DeveIOping countries generally considered it necessary to define the product
coverage of the proposed new negotiating procedures, and the relationship between
this and the work in other Groups, such as the Tariff Group.

13. -The United States and EEC cautioned against the inclikation,which appeared
prevalent, to settle every conceivable procedural question in a negotiating
programme in advance. Most of the unsettled questions concerning the proposed
procedures would hopefully become clearer and more susceptible to solution as the
negotiations proceeded. They should not be allowed to delay the launching of the
new negotiating programme, thereby missing the opportunity of speeding up the
negotiations. ; '

14. The United States considered that it being self-evident that the negotiations
would be conducted in accordance with the Tokyo Declaration, there was no

need to burden the proposal with reiterations of the provisions concerning special
and -differential treatment for developing countries. If the developing countries
so desired specific texts taking their concerns into account could naturally be
incorporated. - -

Conclusions

15. After extensive informal consultatif s among delegations the Group agreed
upon a new work programme. The decision—? is mainly based on the United States
proposal and contains two parts, the first setting out general negotiating
procedures and the second special procedures for developing countries.

16. TUnder the general procedures participants will submit request lists
(indicating the agricultural products for which they wish to secure concessions,
tariff or non-tariff) by 1 November 1977. Additional or modified lists may be
submitted as the negotiations proceed. The request list will be circulated to
all participants in the negotiations. For purposes of these negotiations,
agricultural products shall in general be those falling within Chapters 1-24 of
the CCCN. Any differences of views concerning this definition should be notified

1/  of. annex to MIN/AG/T.
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at an early date. All participants should make a maximum effort to submit their
offers by 15 January 1978. In addition, the Sub—Groups on Meat and Dairy Products
will meet from 11 October 1977 and that on Grains at the earliest possible date in
the light of the dloCuSSlOnu in the Internatlonql Wheat Ceouncil. ) :

“17. The negotlatlng procedures for the deVeloping countries oontain the same

basic elements as the general procedures, i.e. a request/offer procedure, with

some adaptations. Developing countries may submit request lists either individually
or jointly. The target date 1 November 1977 for the submission of requests is

made more flexible by the addition of the words "if possible". Outstandlng requests
from the tropical products negotiations may be resubmltted under the agreed
procedures, and ‘their special and priority character is unlmpalred. Arrangements
will be made for bilateral and plurllateral consultations and negotlatlons between
the requesting countries and, the re01p1ents. In maklng “their offers, developed
countries will give special and prlorlty uttentlon to requests submitted by 1
developing countrles, especially 1f they are, 301nt1y or 1nd1v1dua11y, prlnclpal

or substantial suppliers. : .

18. It is recognized in the decision that developed countries may submit indicative
lists to developing countries showing their agricultural export interests. EEC

and some other developed countries wished to change this reference to "agricultural
trade interest" thereby including export restrictions. ~ This was strongly objected
to by developing countries, which maintained their pos1tlon that it had not been
envisaged at Tokyo that export restrictions would be open for negotlatlons. As

it is formally noted in the decision there is no agreement in the Group on this
matter. S

19. As regards contributions from developing countrles it is stated that, after
offers have been presented by developed countries, develonlng countries in a
position to do so will indicate on a provisional basis their contributions to the
negotiations. The final scope of such contributions will be determined in the
light of the addltlonal benefltu developlng countries receive from the MIN as a
whole.

20 The Group will revert at its next meetlng to the question of what dlfferentlal
measures will be applied for securing special and more favourable treatment for
developing countries in the product-by-product agricultural negotiations, on the
basis of proposals by interested participants. Developing countries have stressed
that their acceptance of the programme of work was conditional upon satisfactory
agreements being reached on special plocedures and special and differential
measures applloable to them.,

21. The Group agreed to continue the review of the applicability of the draft}f
Standard Code to agricultural products at its next meeting, at a date to be fixed
by the Cahirman in consultation with delegations.




(d) TROPICAL PRODUCTS

" Note on the Group meeting of May 19(7

1. The Group on- Tropical Products met on 12-13%3 May 1977. In order to facilitate
discussions it was agreed to divide its task into two paris: (i) review of develop-
ments with regard to the concessions and contributions notified, their implementation,
and progress in the bilateral and plurilateral negotiations, and (11) congideration

of the question of promoting further progress in the negotiations on tropical products.
The following paragraphs summarize the main points raised in the meeting.

Review of developments

2. Developing countriesl/ expressed their strong sense of disappointment regarding
the shortcomings of the contributions and concessions that had been put into effect
which they considered would result in little or no improvement in their trade. They
reiterated the criticisms made at the last two meetings of the Group,“/ such as the
omission of important products of special interest to many developing countries
(including semi-processed and processed items), the minimal degree of tariff reductions
in many cases, the insecure nature of the tariff reductions (the large majority being
made in the context of the GSP),3/ the almost total absence of offers in respect of
non-tariff measures. Developing countries could not accept that the tariff reductions
and other contributions implemented by developed countries be considered to be any-
thing more than a "preliminary" installment, which comprised unilateral action on the
part of developed countries rather lhan the product of negotiations as such. They
also expressed their disappointment over the United States persistence in refusing
to implement its offer in the absence of reciprocal concessions by developing
countries.‘ Argentina expressed the view that the results of negotiations .in this
"special prlorlty" sector presaged the outcome in other areas of the MIN. It seemed
to developing countries that developed countries had 1nferpreted "prlorlty" in the
sense of timing only.

1/ Including Jamaica, ”hn1lpn5 (ASPAN countries), Bgypt, Brazil, India, Ghana,
Eeuador (Andean group,9 Pakistan, Nigeria, Senegal, Sri Lanka, Mexico, Argentina,
Zalre. ) T

2/ UNCTAD/MIN/40/Supp.l, pages 100-110. For additional background see "Tropical .
Products, A General Assessment of Negotiations to Date",pp.138--166 of this docu.

§/ Mexico considered that the Group-seemed to have devoted itself entirely to

’ "improving the GSP", and that the document MIN/TP/10 "Implementation of
Concessions and Contributions", might more appropriately pertain to the
UNCTAD Special Committee on Preferences; actual "concessions" in the GATT
sense, =ccruing from the negotiati-ms to date, totalled 10 bound MFN tariff
reductions, plus the 7 items bound by Australia where MFN rates had already
been duty free. :
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3. The United States maintained its position that it was unwilling to make uni-
lateral trade concessions in the MIN and stood ready to implement any part of its
offer in respect of which adequate contributions were agreed upon. The United States
delegation emphasized that it was not seeking reciprocity "in the strict GATT sense',
but that contributions were "needed" since the United States was prepared to make
"meaningful" concessions, i.e. bound MFN tariff reductions on important products.

4. Other developed countriésl/=stressed that concessions and contributions. they
hady or intended to;g/ put into effect represented the maximum effort on their part
in the context of tropical products as a "special and priority sector", and could not,
as developing countries had stated, be considered as a "first installment".  They

- pointed out, inter alia, the wide trade coverage of their offers and the political

difficulties which had had to be overcome in putting them into effect. They stated
that vhile consideration could be given to the taking of further action in respect of
some of the requests which had not been met, this would have to be undertaken in
other areas of the MIN, in particular, in the Tariffs Group. Switzerland suggested
that the Tropical Products Group could bring unsatisfied requests to the attention of
other Groups and Sub-Groups. In reply to comments by developing countries on the
failure to bind MFN concessions, Canada explalned that it had not bound MFN reduc-
tions at this time solely for procedural reasons: The EEC recalled its earlier
statement -of 1ntentlon to bind the ‘offered MFN tariff reductions and observed that,
from a Jurldlcal p01nt of v1ew, that statement of 1ntent10n was tantamount to actual
binding. : » v

FurtherAprogress -

5. Developing countries émphasized that they considered it essential that the Group
on Tropical Products remained in active existence; 'they could not accept the con-
tention of most developed countries’ that further negotiations in respect of the
tropical products on the requests lists would have té be carried out in other areas

of the MIN. Referring to the recently—held developed country "Summit" meeting in -
London, they asked whether these countries did not consider tropical products to be
among the "key areas" of the negotiations upon which these countries had agreed to
seek "substantive progress". In response to the United States position, developing
countries again reiterated their intention to make contributions to the MIN when the
overall results, including the additional benefits accruing to them, could be assessed.

6. In the view of some developing countries the failure so far to achieve satis-
factory results 'in the tropical product negotiations could be largely attributed to
the bilateral technique which had been adopted. Consequently, future progress would
have to be sought through an effective multilateralization of the negotiations.
Brazil stressed that the Group must be capable of both carrying on negotiations

as appropriate and assessing results in other areas of the MIN that affected trade
in tropical products. Mexico proposed that the continuation of negotiations in

the Group should 1nclude'11) an overall multilateral commitment regarding the extent
to which tariff rates on tropical products would be permitted to remain, (ii) agree-
ment as ‘to exoeptlon%, ‘as a percentage of items requested, that would be permitted
individual developed countries; ‘and (iii) intensified plurilateral negotiations.

In additioén, the GATT secretariat should carry out a technical, factual evaluation
of the results of the tropical products negotiations in order to determine the real

l/ The EEC, Japan, Canada, the Nordic countries, Switzeriand, Austria, Australia
and New Zealand.

g/ Austria announced that implementation of its offer was imminent as parliamentary
approval had been received.
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degree of progress achieved. Honduras considered that the process of multilateraliza-
tion could be facilitated by drawing up a list of those requests which had not been
met with offers w1th a. v1ew to %ubJeotlng them to plurilateral and multilateral
ne@otlutlons.

T India put forward a proposal on further work to be carried out, which included
the follow1n@° (1) continuvation of the process of bilateral and plurllateral
negotiations; (ii) multilateral examination of’ problems which prevented. fuller action
and a timely and in-depth study, similar to that conducted by an Ad Hoc Group at the
end of the Kennedy Round, aimed at 1dent1fy1ng such problem areas, (111) review of
the progress and résults in other Groups; (iv) justification of failures to comply
with requests in much - the & ame manner as would undoubtedly be required by Group
Tariffs and likely by Group ‘hgriculture for exceptions from a general tariff formula.
Bgypt pointed out that one important area for review would be the possible erosion of
the results of the tropical product negotiations by the general tariff formula.

8. The BEC stated that it had no fundamental objection to the approach outlined by
India, Honduras and others, bearing in mind that the Community had made its maximum
effort in the context of the Tropical Products Group. It did not agree with the
Justification procedure suggested by India, considering that such an approach was
only relevant in the context of a general formula and not applicable to product-by-
product negotiations such as had been carried out in this sector. Canada questioned
what was meant by "multilateralization" of the negotiations.

g. In response to the comments by developed countries, India pointed out that, in
view O0f the commitments made over fifteen years ago, there was in fact a general
formula for tropical products, i.e. duty-free, tax-free access to the markets of
developed countries. Any failure to provide such treatment should be considered as
an exception, requiring justification. Mexico referred to the agreed guidelines for
the tropical product negotiations and noted that there was no mention therein vf a
termination date, nor of the submission of counter-requests by developed countries.
Furthermore, the guidelines provided for multilateral examination of problems facing
trade in tropical products, and that full account would be taken of the solutions
already proposed in Group 3 (f) (which inter alia included duty-free entry).l/

10. It was agreed that at its next meeting the Group would (a) review the results
achieved in the bilateral and plurilateral consultations as well as in the other
negotiating Groups with a view to assessing the situation and overall progress,
having regard to developments in other areas of the negotiations; (b) to examine
further the gquestion of greater security for the concessions and the "situation" of
contributions g/ which had been made; (c) to revert to points relevant to its

work covered by the Guidelines including, in particular, sections l(v) and 2(iii).§/

1/ MIN/TP/1 varagraphs 1 (ix) and 2 (iii).

g/ A reference to "stability" of the contributions (i.e. the GSP improvements) was
not acceptable to the EEC.

3/ These sections read as follows:

" l(v) Questions as to how special and priority treatment may be ensured in
this sector, which need to be considered on a multilateral bas 1s, would be taken
up at the June meeting of the Group and at subsequent meetings.'

" 2(iii) Full account would also be taken of the solutions already proposed
during the technical and analytical work carried out in Group 3 (£)".
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At an appropriate stage, and in the light of further developments, the Group would -
also consider the question of examining the specific problems which had-affected
fuller implementation and of proceeding to an evaluation of the results achieved in
the troplcal products sector. -

v Néxt meetlng

11. The date of the next meeting would be determined by the Chairman in consultatlon
with 1nterested delegatlons and the secretariat. In the meantime the bilateral and
plurllateral negotlatlons should continue. The TNC would be 1nformed at its next
'meetlng of the s1tuatlon reached in the Group.
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(&) INSTITUTION. I, FRAMEWORK

Note on the February wmeeting of the Framework Gioﬁp

1. .The Group met on 22-23 February 1977 at which it discussed the five questions.
which it had been "called upcn to deal with", although a consensus had not been

reached in regard to the individual items.l/

2. Brazil introduced a detailed proposal dealing with points 1-4 above,g/ intended
to give GATT a more active role in promoting the expansion of trade between developed
and developing countries by way of providing additional benefits to the trade of
developing countries so as more effectively to integrate them into a dynamic frame-
work of worldffrade; Among the Brazilian suggestions were the following: (a) GATT
‘should provide a "standing legal basis" for GSP, as well as for the negotiation of
preferential bindings between developed and: developing countries;  (b) a legal basis
for differential and more favourable - treatment should be provided in GATT through
the intro@uctiqnnof a general clause; ‘(G)_balanceeof—payments,cousultations should
be directed toward seeking means of helping the developing countries to overcome
their difficulties; (d) the legal basis in Article XVIII for economic development
measures.shouldfbe,§g.broadegg§»as to cover not only-import substitution stimulants
but also export expansion steps; (e) the dispute settlement procedures of GATT
should be revised tq provide a greater counter-balance to the inequality of economic
weight between deVeloped and developing countries; and (f) the principle of non-:
reciprocity should be given more precision through the development of norms and
criteria guiding its implementation, including the use of trade and economic impact
rather than trade coverage as the means of evaluating concessions.

1/ These "questions" were as follows:

1. The legal framework for differential and more favourable treatment for
developing countries in relation to GATT provisiong, in particular the
MEN clause; ‘

2. Safeguard action for balance~of-payments and economic development purposes;

3. Consultations, dispute settlement and surveillance procedures under
Articles XXIT and XXIII; .

4. TFor the purpose of future trade negotiations, applicability of the principle
of reciprocity in trade relations between developed and developing countries
and fuller participation by the developing countries in an improved framework
of rights and obligations vnder *the GATT that takes into account their
development needs;

5. An examination of existing GATT rules concerning the application of
restrictions at the border that affect exports, taking into account the
development needs of developing countries.

2/ MIN/FR/W/1.
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3. In conclusion, the Brazilian delegation stressed that in presenting these
proposals designed to make GATT better attuned to the particular needs of developing
countries, Brazil intended thereby +to.-enable a more active and fuller participation
of developing countries in GATT and to ¢ hance the role of JATT in international
trade. T T

4.  The United States shared the view implied in the Brazilian statement that the
intent~of’the”MTN'included_the improvement of GATT as an instrument of ‘international
economic co-operation but stressed that this should be achieved without impairing

the integrity of the Agreement's basic principles. This being so, the most pragmatic
course would be for the Group to address itself +o those areas where inadequacies

were manifest rather than to overhaul the GATT framework as a whole. Among other
things the United States made the following points: (a) possibilities for applying
differentiated and more favourable ireatment should be thoroughly explored, but the
MFN principle should not be relegated to .secondery place; exceptions to the principle
might be justified by legitimate development needs but the interest of third countries
should always be taken into account; (b) developed. countries should undertake to
refrain from applying balance-of-payments restrictions of any kind, except in
exceptional circumstances and subject to specific conditions to be agreed upon;
such'abstinence should benefit developing countries; at the same time existing GATT
procedures governing the use of balance-of-payments restrictions should be tightened;
(c) amidst the persistent clamours for additional provisions to facilitate economic
development it might be worthwhile to examine why the existing provisions of

Article XVIII, Section C, had seldom been made use of by developing countries; -
(d) the dispute settlement mechanism could be made more effective, from the point of
view of both developed and developing countries, through improved and more precige ..
surveillance, consultation and conciliation procedures; the proposal made by the .
United States in Group Safeguards that all trade restrictive actions should be notified
to GATT would be useful in this regard; (e) the rule of non-reciprocity could hardly
be better formulated than the present wording in Article XXXVI:8; discipline over
unilateral action being fundamental +to GATT developing countries should be prepared
to accept a greater degree of obligations over tims; (f) in regard to the isste of
security of suppl— the Framework Group should at least exam 1e whether there was not

a need for a greater comparability between She GATT +uleg governing export and import
restrictions; in fact the United States had recently submitted 90 notifications o
export restriction for inclusion in the NTM Toventory. :

=  Japan recalled that paragraph 9 of the Tokyo Declaration reaffirmed support for
GATT prineiples and provided thai any improvements must be consistent with the principle
of trade liberalization. The problems which had arisen were equally attributable not
so much to the GATT rules themselves as to the non-observance thereof. Change did
not always mean improvement and this applied to Japan's general approach to the five
questions being discussed. For example, Japan considered that differential and more
favourable treatment and non-reciproc ity should be applied only on a case-by-case
basis. Japan placed emphasis on the fifth item, suggesting that there was an urgent
need to consider guidelines or a code of conduct to govern the use of export
restrictive measures. Present GATT provisions were weak in this regard, as it had
been assumed at the conception of GATT, as a basic GATT principle, that exports
would flow freely. Lo

6. The EEC expressed views roughly similar to those of Japan emphasizing that any
re-eXamination of the legal framework would have to be undertaken in the context of
paragraph 9 of the Tokyo Declaration which reaffirmed support for GATT principles.
The EEC did not think that it would be Justifiable to divide the contracting parties
into two groups - those who could accept obligations and those who could not.




-8l -

Paragraph 6 of the Tokyo Declaration recognized the special néeds of the least-
developed countries which ‘should be.takeﬁvintd'aCéOUnt‘bytail’%heyotber countries.

At any rate, increased obligations on ‘develgping countries would be beneficial to
other developing countries in their muttal trade:” Among the other points made by
the Cowmunity spokesmanm were: ' (a) there had mot'beén enough expérience with the
post=1971 situation ofi floating éXChange*rétéé”to*pefmit‘affefQXaminqﬁion;pf L
Article XII; (1) one reason why the?1hdusﬁria1*devélbpmenﬁ“p¢OVisioﬁs of -
Article XVIIL. had'not: beenfrequently invoked might have been the ease with which
recourse’ could be had to’'messures not inconéistén%’with“thé'GATT“(egg;;faising of.
unbound duties;state trading practices); ™ (¢) the EEC had always practiced non-
reciprocity in-its'negotiations with"developing*éountriés,1never;se¢king trade :
benefits, from the other country more than it could contribute within its capability.
The EEC agreed withithe approach to export restrictive measures proposed by the _
United States 'and with the Japanese position that the drafters of GAPT had-workéd -
under the hypothesis that exports would be free from restrictions. - ' )

T. A number of developing countrieM;(Tintervened to support the general thrust of’
the Brazilian proposal,: several presenting additional ideas. Among these, Mexico .~
stressed that the-refeérence in paragraph 9 to the "international framework" had been
deliberate, in that the contemplated improvement covered not ‘only the provisions of
GATT but all instruments and decisions ofthe international commmity in the area of
trade. - For example, the aims and objectives of the Tokyo Declaration should be given
a legal, obligatory status and strengthened through improved surveillance, with =
certain trade policy-decisions made subject to prior-authorization. R

8.  Yugoslavia considered that the Group should address itself to the most urgent
areas and not.at present:dttempt to revise the whole General “Agreement. ~In addition
to the Brazilian proposals, Yugoslavia considered the legalization of preferences
among developing countries to be an important issue. The principle of non-reciprocity
was also crucial, and should be interpreted in the sense that trade negotiations
between developed and developing countries should be based on a rational appraisal
of mutual benefit. It was clearly implied by Article XXXVII, as well as recent
international st-tements on global economic policy, that the internmational community
had recognized that the optimum solution was the total elimination of all trade
barriers facing developing countries. Consequently, negotiations should start from
the premise that all such barriers should no longer exist, except perhaps where a
barrier had to be meintained for "compelling reasons", which must be demonstrated.

9. India suggested that those provisions of Article XXXVIII which called for
"collaboration" between GATT and other international organizations should be given
more precision. A series of co-operative programmes for joint action might, for
example, facilitate the process whereby developed countries would divert resources
away from lines of production where developing countries had acquired sufficient
scale of economy or productivity to be more efficient suppliers than their domestic
producers, thus providing for a higher level of utilization of human and natural
resources.g/ Egypt stressed the need for a legalization of, and greater security
for, the GSP. On the fifth point, Malaysia considered that the developed countries!
concerns over security of supplies would no longer be warranted if developing countries
were guaranteed fair and stable prices, and market access for their exports.

l/ Inclu?ing Mexico, Egypt, Yugoslavia, Pakistan, India, Argentina, Ecuador (Andean
Group). ST

2/ TUNCTAD Resolution 96(IV) as well as the Lima Declaration and Programme of
Action were quoted in this context.
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10. Canada was strongly critical of the comments of Japan, the EEC and the

United States on the subject of export restrictions. Canada considered that there
was absolutely no basis to the view that the drafters of the General Agreement had
assumed that exyorts would move freely. What might have been assumed in 1947 was
that the market power and political influence of the major importers of food and
raw materials was so great in the raw material producing countries that the question
of sovereignty over resources would never be raised, but unfortunately for the . -
former, history had proven this to be mistaken ag a long-term assumption. The - - -
questions of export restrictions in certain key sectors were the subject of dis- -
cussion in-other groups, and thus consideration of this issue by the Framework Group
was unnecessary and inappropriate. Canada had long ago indicated its preparedness
to discuss supply problems7in-productfre1ated‘groups and did not intend to engage. -
in a general discussion on supply before some progress was accomplished in those '
groups. Australia referred to the views it had expressed at the TNC meeting of last
November which generally supported those of Canada.l/

11. In commenting on the five points, Switzerland emphasized that in respect of the
principles of non-reciprecity and differentiated treatment developing countries
should be prepared to gradually accept greater obligations; contributions.by
developing -countries would not have to be of the same value, nor necessary to be
made at the same time as the concessions by developed countries were given but they
should at least be visgible. On export restrictions, it was clear from the drafting
records of GATT that it had not been assumed at the time that exports would move -
freely. However, the supply problem should be dealt with in a co-operative mamner,

beginning with an examination of GATT rules in this area.

12, - It was agreed that the Group would meet again sometime during the month of
May to continue itsvdiscuSSions. :

1/ MNfw/30
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theuon the meeting of"Juﬁe-July 1977

1. The Group "Framework'" met on 30 June - 1 July 1977 at which it continued the
consideration of the five points on its work programme in light of the proposals
and statementsl/ which had been put forward at its February meeting. Delegations
addressed themselves to the various points on the work programme with point (1) and
(4) receiving the most attention. Most comments by developed countries were
addressed to the Brazilian proposal. The following paragraphs give a brief summary
of the more important points brought out in the discussion.

The legal framework for differential treatment

2. EEC stated that the point of departure in this area should be the Tokyo
Declaration which provided for the application of differential and more favourable
treatment where feasible and appropriate, and for special treatment for the least
developed countries. Differential treatment should be neither automatic nor
obligatory; it should be adapted to the needs of individual countries and be
applied as long as Justified by those needs. Preferential concessions would be
inopportune from both an economic and practical point of view and would reduce the
benefits to those countries most in need of differential treatment. Differential
treatment could not become "eternal".

3. Other developed countriesg/ supported the position of EEC. The United States
reiterated its position that exceptions to the MFN principle should (i) not extend
beyond the legitimate needs of individual developing countries both as regards
their extent and duration; (ii) not include disincentives to the reduction of trade
barriers; (iii) not have an undue impact on the trade of third countries; and

(iv) not constitute an obligation. This meant that while the possibilities for
giving more stability to GSP could be explored, its binding was not acceptable.

4. Developing countriesz/ generally reiterated their support for the proposals
which had been put forward by Brazil in this area. They noted that no delegation
had suggested "scrapping" the MFN clause, but only that the principles recognized

1/ Including the proposals by Brazil and the United States (MTN/FR/W/1 and 2)
and the statements of Japan (MIN/FR/W/3), EEC (MTN/FR/VW/4), Yugoslavia
(MTN/FR/V/5), Canada (MIN/FR/V/6), Pakistan (MTN/FR/VW/7), Egypt (MIN/FR/wW/8),
India (MIN/FR/W/9) and Switzerland (MTN/FR/W/10). A proposal by the Nordic
countries was circulated during the meeting. See the note by the Interregional
Project on the February meeting (pages 79-82); the Project also has provided
a background note on this subject (pages 87-118).. ‘ ‘

Including the United States, Canada, Australia, Japan, Nordics, New Zealand.

v

Including Brazil, Romania, Yugoslavia, Jamaica, Nigeria, Ecuador (Andean),
Sri Lanka and India.
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in the Tokyo Declaration aud elscwhere (c.g. Manila Declaration, UNCTAD IV) should
be given a juridical base and that the imbalance in economic strength should be
recognized in formal and legal terms. They also.opposed any differentiation being
made among developing countries as to their-eligibility for differentiated and more
favourable treatment, although the depth and methods could differ and special
treatment should be accorded: the least developed among them. In reply to certain
comments: ‘made- by ‘developed oountrles, Mexico pointed out that developing countries
were not seeking "change for the'sake of change", nor were their arguments based
upon ideology or dogma. Differentinl treatment would enable developing countries
to increase their exports and hence their imports, thus providing universal benefit.
Nigeria pointed out that no concrete proposals had been made regarding the special
treatment for the least-developed countries. With regard to GSP the objective
should be to bring it under GATT rules so that it could be "supervised" by the
general provisions of GATT, :

5. Bragil in elaborating upon certain elements of its proposal, pointed out that
arguments- that certain points could not be accepted because they would be contrary
to GATT "missed the point". The purpose was precisely to change GATT to renegotiate
the "contract" with a view to allowing developing countries to participate more
fully. Brazil did not want differential treatment to be applied in its favour
indefinitely. The aim should be to teérminate it as soon as possible, i.e. as soon
as Brazil reached a stage of development which would enable it to assume the same
obligations as developed countries. The proposal to provide a "standing legal
basis'" for GSP should not be interpreted to mean "binding" GSP as a whole, but to
give it a "quasi-contractual" status through the insertion of a clause which could
dispense. with the need for a waiver and prov1de more security through inter alla
consultations and compensatory adjustments. The "preferential bindings"™ was a
separate proposal. Brazil envisaged that such bindings would be negotiated between -
developed and de eloping countries, whic. would be paid for by developlng countrles-“
cons 1utent with vhe provisions of Artlclo KAVIs8, '

Balance of payments and economic development safeguards

6. The United States recalled that it did not consider that balance—of-payments
measurds should be dealt with only from the point of view of developing countries.
There appeared to be a certain convergence between the views of the United States
and of Brazil. The United States could, however, not agree that bilateral trade
deficits justified discrimination and had a more stringent approach to the applica~
tion of balance-of-payments measures by deve]oped countrles. In respect of safe-
guards imposed for economic developmenL reasons, the United States considered that
prior consultations should be the rule. It guestioned whether the proposal by
Brazil for the "readjusiment of bindings" indicated a greater willingness on the
part of developing countries to bind a higher proportion of their tariff rates. In
any case, work in this area should begin with a review of the reasons why greater
resort had not been made to the provisions of ‘Article XVIII: A, C,

Ts Japan and EEC generally agreed with the United States so far as safeguards
for economic development or balance-of--payments purposes by developing countries
were concerned. OUn balance-of-payments actions by developed countries neither
Japan, nor EEC, could support the idea of an exemption for developing countries
on other than a product basis. These delegations opposed the legitimization of
additional measures. Japan could, however, support the "declaration" approach
advocated by the United States. Developing countries did not further elaborate
in detail upon the points they had made earlier on this subject.
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Consultation, disvute-settlement and surveillawnce procedures

8. LEC, the Unlted States and Japan reiterated their support for the procedures
of Artlcle AAIT and ®XIIT of GATT which experience had shown to be both”flexible.
and effective. They noted, however, that developing countries had made little
use of these procedures and had never resorted to the improved procedures for
developing countries under Article XXIIT contained in the 1966 Decision. . Worl
should begin with a review of the reasons for the "non-use” of the exis tlng proce-
duress -, S SUEER

Re01pr001ty and developing countrv partl01batlon in an: 1mproveu trade framewor

9. EEC reiterated 1ts position that it had con51otenflyfollowed the provisions

of Article XXKVI:S. Any suggestion of more precise methods for calculating the
degree of reciprocity to be required from developing countries would not take
account of the diversity of the situation in which at present some '"developed”
countries were less advanced than certain so-called “developing” countries. EEC
could not agree that developing countries should make contributions only in respect
of differential or preferential actions. Although developing countries needed a
certain level of protection and a certain degree of flexibility in its application,
in many cases contributions would be in the interests of developing countries them-
selves, The reduction of barriers which in some cases existed for historical
reasons only, cculd eliminate measures which not only resulted in additional costs
to the economies of developing countries but also lead to increased trade among
developing countries. The United States agreed with the EEC approach. If it could
be assumed that individual developing countries would assume a greater degree of
obligation as their development progressed, the United States govermment would be
in a better position to deal "in a promiging manner” with developing country
requestsl/. Otker developed countries ayreed with this position. With respect

to the Brazilian proposal, Canada considered that it was impossible to draflt
provisions which would overcome me commercial and political realities.

10, Developing countries maintained their view that the principle of non-reciprocity
should be given more precision. Nigeria considered that this would facilitate
nerrotiation0 between developed and developing countries. Argentina, supporting
this view, explained that "reciprocity' and "COHtflbdthﬂ“” did not entail the same
concepts. Trade flows were the key element in the calculation of "reciprocity",
while "contributions" took into account the overall level of economic development.
For developed countries trade could be considered to be an end in itself, while for
developing countries it was only a means for economic development., Arg entlna would
not claim that unilateral tariff reductions implemented for economic development
reasons would constitute its contribution to the MIN., Brazil considered that the
developed countries had to some extent misunderstood its proposal and wished to
discuss the subject in greater detail at the next meeting.

Measures affecting exports

11. There was not much further elaboration of existing positions in this area.
Japan reiterated its proposal for guidelines or a Code of Conduct to ensure a free
flow of trade on the export side. Canada however, questioned the utility of

i/ The United States suggested that the GATT secretariat should study the extent to
which developing countries had bound their tariff rates in the GATT Schedules.
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continuing to discuss this item in the Framework Group context, when the two main
suppliers of raw materials among the developed countries (which would not be-
seeking differentiated and more favourable treatment in the application of any new
obligatidns) had refused to take part.l/ ' ’

ﬁﬁture‘work

12. The Chairman commented that the stage of "generalizations' seemed to have been
completed. At its next meeting, to be held in the autumn (at a date to be fixed
later) the Group should,as certain delegations had suggested, conduct its work on-
a more precise point-by-point basis,

1/ i.e. Canada and Australia.
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INTRCDUCTION

In November 1976 the Trade Negotiations Committee cstablished a new Group an
assigned it the task to "seek to negotiate improvements in the international frame-
work for the conduct of world trade, particularly with respect to trade between
developed and developing -countries and differential -and -more- favourable treatment
to be adopted in such trade'.

In the decision;/ establishing the Group the following items were included in
its work programme, although it was stressed by the Chairman (Director-General of
GATT) that there had not been agreement on each of the gquestions listed:

1. The legal framework for differential and more favourable treatment for
developing countries in relation to GATT provisions, in particular the
MFN clause;

2. Safeguard action for balance-of-payments and economic development
purposes;

3. Consultations, dispute settlement and surveillance procedures under
Articles XXIT and XXIIT;

4o  For the purpose of future trade negotiations, applicability of the
principle of reciprocity in trade relations between developed and
developing countries and fuller participation by the developing
countries in an improved framework of rights and obligations under
the GATT that takes into account their develooment needs;

5. An exiaination of existing GATT rules concerning the application of
restrictions at tie border that affect exports, taking into account
the development needs of developing countries.

This paper is intended to (a) provide some background information on the first four
of the five items, supplemented by cross-references in areas where detailed sources
of reference material exist,2/ (b) summarize the positions taken and views
expressed by various delegations up to and including the Framework Group meeting

of February 1977 3/ and (c) put forward certain considerations which may be

relayed to delegations for use in preparing and developing their positions. It is
not intended to be exhaustive, but simply to provide a synthesis of events to date,

;/ See MTN/17 and the note prepared by the Interregional Project on that meeting,
Reference Manual, UNCTAD/MIN/40, Supp.l, pp. 111-113.

2/ Item 5 issues have already been treated in an early paper of this Project on
"Access to supplies of raw materials" (UNCTAD/MIN/4O, pp.75-87). The present
paper draws heavily upon material earlier prepared for the Group of 77 Study
Group on the Reform of the Framework or otherwise for use by the Project's
advisory services.

3/ See also the note on the February 1977 meeting of the Framework Group
(pp. 78-81).
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it being anticipated that more detailed papers will be produced on individual aspects
of the subjects under discussion as negotiations in this area develop.l_/

3. Parvagraph 9 of the Tokyo Declaraticng/ which provides the mandate for the
consideration of reform of the international framework for the conduct of world trade
was inserted mainly at the initiative of both the traditional proponents of reformy
namely the developing countries, and the United States.

4Le  Ever since the inception of GATT, developing countries have consistently sought
to have recognition of their special trade problems incorporated into this contract-
ual framework of international commercial relations. Progress in this regard has

been meagre and slow. The only provisions of GATT which give a degree of such

special recognition are those in Article XVIII and Part IV. The Generalized System
of Preferences, negotiated in OECD and UNCTAD, has not been incorporated in this.
framework but only "legalized" through a waiver as a temporary deviation from the
basic GATT >rinciple of unconditional most-favoured-nation treatment. The developing
countries thus regard the MIN as presenting an opportunity to continue these efforts
and have concentrated on elaborating the aims and objectives of the Tokyo Declaration,
in particuler those of paragraphs 2 and 5, incorporating them as additional provisions
in GATT and thercby giving them a legal and obligestory status. .The proposal to
establish the Framework Group was put forward originally by Brazil with the general
support of developing countries at the December 1975 meeting of the Trade Negotiations
Committee. Developing countries also expressed thelr desire for reform at the
Ministerial Meeting of the Group of 77 in Manila in February 1976, and again at the
Fourth UNCTAD Conference in Nairobi in May 1976,

1/ Wor is the intention of this paper to delve into basic policy issues which are
considered to be beyond the competence of a technical assistance project. 1t
may be observed that when this subject of ‘an institutional framework comes up
in international fora other than the GATT and MIN - such as the United Nations
General Assembly and UNCTAD - Third World countries generally base their
proposals and statements on basic .and long-term considerations, reflecting a
desire for fundamental changes in the international set-up and often inspired
by the vision of a new international economic order. A more’realistich
approach, however, is required of vparticipants in the MIN, which proceed in
terms of textuel modifications of GATT, adootion of codes relating to the
implementation of its provisions and the "strengthening” of Part IV thereof.

Tt implies an acceptance of GATT as the framework to build upon which may require
improvement on snecific points but no fundamentel change in structure. It is
submitted that a technical assistance brief need not and should not go beyond
this perimeter set by the general disposition of developing countries reflected
in their actual participation in the negotiations.

2/ Paragreph 9 reads as follows:

"9, Support is reaffirmed for the princinles, rules and disciplines

- provided for-under the General Agreement, (This does not necessarily
represent the views of representatives of countries not now parties to
the General Agreement.) Congideration shall be given to improvements in
the international framework for the conduct of world trade which might
be desirable in the light of progress in the negotiations and, in this
endeavour, care shall be taken to ensure that any measures introduced
as 2 result are consistent with the oversll objectives and nrinciples
of the trade negotiations and particularly of trade liberalization.”
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5.  Brazil has followed up its original initiative by a detailed proposal,i/
presented to the Framework Group at its February 1977 meeting. The Brazilian
"concept papers”, summarized below, also cover the first four of the five items.’

6.  The United States, the most active of the original drafters of GAIT end tradi-
tionally the most vocal defender of its principles, now on the ground of changing
economic and political circumstances, takes the position that a major revision of
the GATT is urgently needed.  Section (121) of the United States Trade Act of 1974,
entitled "Steps to be taken toward GATT revision', instructs the President to seek
amendments to the GATT in specific areas with a view to bringing about "an owen,
non~discriminatory snd fair world economic system® and sets out the proposals which
are consldered by the United States Congress, reflecting segments of domeéstic public
opinion to be necessary and desirable.2/ ’ '

7. - The United States took an active role at the most recent Framework Group meeting,
circulating several discussion papers in addition to a comprehensive statement,

8. In general the EEC and Japan are much less enthusiastic in regard to any changes
in the GATT provisions.3/ Japan in particular has been extremely reluctant to
consider any significant departures from the gtatus cuo in any area of the negotia-
‘tions and has maintained that the main problems facing the international trade of
both developed and developing countries arise from the non-observance of GATT
provisions rather than through any serious inadequacy in the rules themselves. The
EEC has expressed clear opposition to any modification of the GATT rules on balance-
of-payments meagures (as they affect trade among developed countries) and the dispute-
settlement procedures.

9. - The Community and Japan, however, do show considerable interest in developing
stronger obligations in respect to export restrictive measures (item 5). Their
approach here, however, along with that of the United States, has been strongly
opposed by Canada and Australia. The Nordic countries and Switzerland have adopted
a cautious but more flexible approach toward the item in question.

L/ MIW/TR/\/1

2/ Tor a discussion of the nrovisions of Sector 121 see UNCTAD/MTN/40, pp.47=55.
Also see ‘article by Alan Wm. Wolff, "The United States Mandate for Trade
Negotiations", Virginia Journal of International Law, Vol.l6, No.3, Spring
1976. _

3/ Tor example, the BEC "Directives” for the MTN do not specifieally mention the
possibility of GATT reform, : '
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L. THE LEGAL TRAMEWORK FOR DIFFERENTIAL TREATMENT%/

-

1. From the time of the negotiation of the General Lgreement on Tariffs and Trade
and the drafting of tac havana Charter, developing countries have repeatedly
attempted to have incor yorated into th legal framework of international trade
nrovisions recognizing ompferenoo as a legitimate means of increasing their export
carnings. and thereby faciliteting economic. development. 2/ They have coasidered that
the strlut application of the MI clause, by, treating all countries equally,
drov1de Meguality rather than equity" and does not take account of the weaker
3os¢tlon and special needs of developing countries.?/ Efforts were made at the
drafting of Part IV of GATT (in the GATT Working Party on Preferences) to include
provisions authorizing the granting of preferences in favour of developing
countflcs.é/ The GATT Committee on Trade and Development, established in 1964,
inter alia, to review the application of Part. IV, toock over the functions of the
Working Party on Preferences and established a new Working Group to. continue the
examination of provosals in this area in the light of the practical and legal
problems involved.) _/ Yihen the GATT Contiracting Parties considered what legal cover
could be found for the Protocol Welatlnd to Trade Negotiations among Develooning
bountrles, developing countries sought to obtain an agreed interpretation of
Article XXXVII to coveir these or@ferenceg. This approach, however, did not gain
general‘accedtqnce, and the solutions. used on this scheme, as well as regarding the
GSF, involved the adoption of ad hoc decisions waiving the obligations of

Article T:1 to the extent nece 53ary Ty to enable the implementation of the scheme in.

question.é/

1/ See the fﬁ1l‘definition of this item on pége.éa,

g/ Jackson discusses the MIFN clause in detail in World Trode and the Law of GATT,
PP.249-272, in which he notes the extensive literature on this subject quoting
a League of Nations report which considered, in 1936, that the subject had been

~exhausted., Howevér, there have been recent works on the MFN clause including,

Edouard.Sauvignon La Clause de la Nation la Plus Favorisde, (Grenoble 1972),
Derecho Internacional ficondmico, by Francisco Orrego Vicuna, (Vol.I América
Latina y la Cldusula de la Nacidn Mds Favorecida, Vol.Il: Las Nuevas Bstructuras
del Comercio Inmternacional)(México 1974) and the ongoing work of the United
Netions Intérnetional Law Commission on the subject, see the Commission's
Seventh Report to the General “ssmeTV on the Most-favoured-nation Clause
(4/C.4/293 and Add.1).

e.g. Article 15 of the Havana Charter.

4/ See GATT BISD, 13th Supplement, pp. 100-105 and L/2195/Rev.l. The texts of
some of these proposed amendments are reproduced in UNCTAD/MIN/4O/Suppel. .-
"Legalization of preferences", pp. 142-152.

‘BISD‘l3th Supplement pp. 87, 88, see also COM.TD/W/239.

Although no explicit reference ig made in either of these decisions to

Article XXV:5 of GATT (as it has invariably been the case in other "'waivert.
decisions), they have been classified by the GATT 00¢cua11at as decisions
taken under that )POVlslon. This procedure also applied to the Australian
oreferentisl scheme in JC66 Tho qﬁrcbmont between India, Egynt and Yugoslavia
we.s authorized by a dec ﬂv¢on whlcn did not. strictly iOllOU the waiver
terminology. '

&

Q&
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2, Developing countries have taken the position that to treat preferences for
developing countries as deviations from the rules of world trade requiring sanctien
is no longer acceptehle., One of the primary objectives of a revision of the inter-
national framework for the conduct of international trade would be to correct this
situation. This objective, especially in regard to the GSP, could be either:

(a) to estublish that preferences in favour of developing countries are permitted on
a normal basis by virtue of a new legal nrovision, thus requiring no resort to a
waiver, or (b) more ambitiously, to establish preferential treatment as an obligation
on the part of the developed countries.l/

3. The term "differentiated and more favourable treatment™ evolved during the
preparatory work undertaken early in 1973 leading to the Tokyo Ministerial meeting

as a compromise solution, being acceptable to developing countries which opposed

the term "preferential®. The term, being crem,r'catlly worded, applies obviously to
teriff as well as non-tariff measures, although in practlcc it has come to apply
largely to non-tariff measures. (In pressing for such treatment developing countries
basically have in mind a special treatment regarding (a) the application of non-
tariff measures to their trade by develoned countfles,(e g. including safeguerd
action) as well ag (b) the right to make use of certain measures not permitted to
developed countries in particular situations,(e.g. export subsidies.)

4, The key provision of the Tokyo Declaration (final sentence of oaragraph 5)
relating to differential and more favourable treatment reads:

"They further recognize the importance of the application of differential
measures to developing countries in ways which will provide special and
more favourable treatment for them in areas of the negotiation where thl
is feasible and -approvriate.”

The Manila Programme of Action (February 1976), in addition to str6531ng the
need for dlffefenbl&l treatment in the context of 5600111c measures, stated that:

Win accordance w1th the Tolyo Uocla;atlon, 1mmed1atc consideration should be
given to reforming the provisions of GATT, including Part IV, in order to
provide on a mandatory basls for differentiated and nore favourable treat-
ment to developing countries, and for extension of these principles to the
existing codes and those that may be drawn up."

This provision was "recalled® in UNCTAD resolution 91(IV) (May 1976).

The nogitions of déveloped countries

5. The approach of the United Stateg to this subject, as presented at the February
meeting of Group "Framework", would begin with an examination of the existing legal
framework, which, in the view of the United States already provides for differential

1/ Basically, proposals for amendments to GATT to cover preferences have taken
three lines, viz. (a) to add new provisions or interpretative notes to
Part IV, (b) to include new orovisions in Parts II or III, and (c) to amend
Article I. The implication of these three approaches has been examined in
detail in UNCTAD/MTN/40/Supp.l, pp. 142-152, "Legalization of preferences™.




and more favourable treatment in practical terms. The United States is satisfied
with the waiver approach to "arrangemerts inconsistent with the GATT principle of
non-discrimination’, but is ready to examine the existing framework with a view
‘to addressing the concerns of develdping countries, ' '

6. . The United States- thinks there are three essential considerations to bear in
mind in undertaking such en examination: (i) that the MFN clause should not be
"relegated to some residual role" and any excentions therefrom should be strictly
limited; (ii) that any new formulation would not impede the continued reduction
or elimination of restrictions to trade on an MIN basis; (iii) that the impact on
third countries of specific provision for differential and more favourable treat-
ment would be taken into account; ‘and (iv) *hat countries would not be obliged to
negotiate measures providing differentiated and more favourable treatment and any
clause would be of a permissive nature. - ' ' '

7. The EEC has not stated its position on this subject in any detail but has
confined itself to expressing willingness to study ways and means by which

- differentiated and more favouratle treatment could be incerporated into the legal
framework. Japan has emphasized the benefits of the MFN orinciple and its
contribution to world prosperity, pointing out that the GSP demonstrated how the
traditional pragmatic and flexible GATT approach can be applied without
Jeopardizing the basic MFN principle. Switzerland has expressed a willingness to
examine modifications leading to an increased participation of developing countries
in GATT. '

8. Developed countries in general have had little to say on this subject at the
Framework Group meetings, nor have they been forthcoming in commenting

on the developing countries' proposals on differential treatment in the other fora
of the MIN. iher, faced with the insistence by developing countries that some
reaction be made to these proposals, they have been defensive or evasive.l/ One
underlying reason for their reticence in this regard may be that they are still in
the process of working out common nositions on such treatment in their usual
sanctuary, namely the OECD. There¢ the possibilities for differential treatment
and proposals have been examined from three ‘points of view, viz. political,
economic, and technical. They have also bsen discussing criteria under which . .
individual developing countries would gradually lose their right to more favourable
treatment over time and in relation to their increasing levels of development
(termed "graduation" in OECD lexicon). So far, these deliberations in the OECD
have not touched upon the legal aspect of differential treatment as it has been
presented by Brazil and others in the Framework Group.

Developing countries' proposals and views

9. The proposal of Brazil essentially treats the two aspects of the problem
separately as preferential tariff treatment and differential and more favourable
treatment in vrespect of non-tariff measures.2/ '

10. For the former Brazil aims at (a) = standing legal basis for the GSP which
would (i) define its non-reciprocal and non-discriminatery character, (ii) ensure
its maintenance as an element in the international trading system, (iii) provide

1/ As in Group "Safeguards", sec pp» 54=56.
2/ WMIN/FRAI/1, po. 8-9.
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for its security and continuing improvement; and (b) a legal basis for the granting
of "preferential concessions"could take the form of a bound preferential rate or a
bound preferential margin and would be extended on a non-discriminatory basis to all
developing countries. They would enjoy-a legal status equivalent to MFN bindings;

a new Part III in the Schedules of Concessions bound under Article II would be
established for such preferential bindings. ' '

11, For the latter, i.e. differential and more favourable treatment in respect of
NTM's, Brazil envisages the insertion in the General Agreement of a general "énabling"
‘clause which would provide a standing legal basis for the adoption of such treatment
in all.aspects of trade between developed and developing countries, covering the
conduct of trade under GATT srovisions and Codes of Conduct, barriers affecting
access to markets for exports of developing countries and procedures for trade
negotiations between developed and developing countries.

12. Developing countries, maintaining that differential and more favourable treat-
ment should be applied; as stated in the Tokyo Declaration, where feasible and
appropriate, have put forward specific proposals in many of the negotiating Groups
and Sub-Groups. In the Framework Group they are supporting the Brazilian approach
even though certain delegations went further than the "enabling clause" step.
Mexico, for example, stressed the need for a review of all GATT provisions, in
~addition to those being dealt with in the various TNC bodies, with the view of
endowing the aims and objectives of the Tokyo Declaration with s legal, obligatory
status. The Andean Group position is similar, stressing the need for differential
and more favourable treatment to be extended on a permanent and global basis,
covering all the aspects of the negotiations. Dgypt stresses the fact that the MFN
principle had to be viewed against its actual application, in the light of the
numerous exceptions - some institutionalized but others not and in most cases
indulged in by d:veloped countries. The developing countrirs' aim is not to "scrap"
the MFN clause but to institutionalize exceptions justified by their own special
needs. Yugoslavia has pointed out the need for a legal basis for preferences among
developing. countries and India noted that the growth of the EEC - and many other
historical examples - have demonstrated how preferential treatment could be a
powerful stimulus to trade. ' . ' '

General considerations

13. The Bragzilian approach of treating separately (a) preferential tariff treatment
and (b) differential and more favourable treatment in the non-tariff area appears to
be a very propitious way of dealing with the question of making legal provisions in
this regard.

14  The questions of providing a legal basis for the extension of preferential
tarlff treatment by developed countries in favour of developing countries, and the
exchanging of such treatment between developing countries has been discussed
extensively in the past, mainly in connexion with the debate surrounding the
incorporation of the GSP into the GATT framework. It appears that apart from the
present walver techniques, which are considered undesirable or inappropriate by the
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by the developing countries, there are basically three alternative approaches, o
(1) an amendment to Part IV, (ii) additions to Parts IL -or III, in particular through
the modification of Article XXIV, and (iii) an amendment to Article I. The third
option appears to be the most suitable and direct, although politically perhaps the
most difficult. : ©

15, The question of differentiated and more favourable treatment is considerably
more complex., Differentiated treatment would relate not only to the: application of
non-tariff measures, including safeguard action, but the procedures for negotiation
of both tariff and non-tariff measures.  Part IV provided a very sketchy and nebulous
lead towards this aim, but ‘the lack of commitment therein and its vague legal-status
have rendered it a rather weak foundation to build upon. The first general accept-
ance of the concept by the international community is in the Tokyo Declaration in
which participating countries "recognize the importance of the application of

- differential measures to developing countries in ways which will provide gpecial and
more favourable treatment for them in the areas of the negotiatiors where: this is
feasible and appropriate”. This must be.taken as the ‘starting point, and one should
not allow it to be weakened by being adorned with circumstancial qualifications or -
enshrined in clauses or an inteérgovernmental instrument of doubtful legal status.

16. The task for developing countries is to use the negotiating forum provided by
the MTN to build upon these "aims and objectives" with a view to giving them a-
general legal status as well as obtaining commitments in specific areas of
government policy.

17. An enabling clause concerning non-tariff measures, as proposed by Brazil, would
be subject to the same considerations facing amendments to legitimize preferential
tariff treatment. The several alternatives, and the related difficulties discussed
in that context, (umendment to Article I, additions to Part Ii, etc.) would seem to
apply to the insertion of such a clause.l/ T

18. A practical question is how to co-ordinate the work on differentiated and more
favourable tregtment in the Framework Group and that in other MIN bodies. - Developed
countries are exerting themselves in the various Groupsand Sub-Groups to (i) define
and propose differential measures in the respective contexts, and (ii) convince
developed countries of the feasibility and appropriateness of their proposals. The
fact that work on a general clause is allowed to proceed in the Framework Group

may be invoked to dismantle the developed countries arguments that certain measures
are unacceptable simply because they conflict with Article I.

19. In considering the appropriate form of such a clause, one should bear in-mind. -
that it should go at least as far as the aims and objectives of the Tokyo Declaration
which have already been accepted by all the developed countries.2/ While it does
appear unrealistic to seek to place an absolute obligation on developed countries. to
extend differential treatment in respect of all non-tariff measures, it would
certainly not be asking too much to give this principle a mandatory nature so that

it will be applied except where it is clearly infeasible or inappropriate.3/

1/ Thefact that most of the current proposals relate to Part II of the GATT is
relevant in this regard. See Reforence Manual, TNCTAD/MIN/40/Supp.1, pp. 38-40.
.2/ Note the position expressed by Mexico, Andean Group above.

2/ Note the relevant paragraph of the Manila Programme of Action in this regard
(paragraph 4 above),
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2. The 5 November 1976 decision of the Trade Negotiations Committee states inter
alia that "in carrying out its work, the Framework Group shall not interfere with
work in other Groups of the Trade Negotiations Committee, or seek to re-open issues |
or agreements settled in other Groups. It shall, however, be open to the Trade
Negotiations Committee to bring to the attention of the Group any issue directly
relevant to the Group's tasks, if the Trade Negotiations Committee considers this
would facilitate progress in the negotiations". Developing countries would be well
advised to be vigilant and to beware the pitfalls opened up by this apparently
Invacuous injunction. Strictly interpretated, this provision could preculde all
discussion of any matters of substance (unless indeed there are matters which are
unrelated to neither tariff nor non-tariff problems, which are all dealt with in the
other existing negotiating groups). '

2l. The remedy would seem to lie in a co-ordinated approach towards the work in all
the groups and in the TNC itself. The following process could be envisaged. Firstly,
a general clause along the lines of paragraph 5 of 5the Tokyo-Denrlaration .should

be inserted in the General Agreement. This would lay down as a basic legal obliga-
tion that developed countries shall, wherever feasible and appropriate, apply -
differential measures to developing countries in ways ‘which will provide special

and more favourable treatment for them in respect of all matters treated elseuwhere

in the Agreement.

22, Draft instrumentsemerging from other negotiating bodies would then be examined
against this criterion.l/

23, The question of the reform and strengthening of Part IV has not been elaborated
in discussions in the Framework Group. The reference to Part IV appeared in the
Manila Programme of Action, but not in UNCTAD resolution 91(IV). The lack of
interest in Part IV appears to reflect a general disenchantment with these cosmetic
provisions, not intended from the start by the developed countries to have any real
effect on the flow and pattern of trade. The experience with Part IV has demon-
strated to developing countries the danger of relegating commitments relating to
their special problems to a separate chapter in a legal instrument. ‘Although
proposals have been made to strengthen the degree of commitment of Part IV non-
exlstent at present,this would not overcome the inadequacies, owing to the lack of
precision and overlapping with rights and obligations elsewhere in the General
Agreement. ' :

1/ This would avoid the errors of the Kennedy Round where reviews were conducted
after, not during the negotiations. It should also be noted that in the type
of negotiations being carried out in the majority of bodies of the MIN, i.e.the
preparagtion.of a legal instrument either introducing new rights and obligations
or giving more precision to existing ones, developing countries enjoy a
relatively stronger position than that faced in negotiations confined to
tariffs and the more simple forms of NTM's.
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II. DALANCE-OF-DAYMENTS AND TCONOMIC DEVELCEMENT SAFEGUARDS

A. Background

Serlepuards for balance-of-payments reagcns

1. Proposals for reform of Articles XII and XVIII:B of GATT over the last decade
have been directed primarily to increasing the kinds of restrictive measures or
methods that can be used for balance-of-payments purposes. This concern arises from
he increasing tendency for countries to make use of such measures as import sur-
charges and import deposit schemes, while quantitative restrictions are the sole
measure permitted under those provisions. In the view of many countries the former
measures are preferable to quantitative restrictions in that they generally have a
less restrictive or detrimental effect on trade. Certain countries have also
suggested reforms aimed at placing increased obligations on countries having
iehronic" balance-of-payments surpluses, such as requiring these countries to take
positive measures to increase imports on a unilateral basis.

2. There has also been some pre-occupation with deficiencies of the Committee on
Balonce-of-Payments Restrictions (BOPs Committee).l/ Some reform of the procedures
of Article XVIII:B was achieved in 1972 with the adoption of the "nini-consultation"
sycten aimed at reducing the administrative and financial burden involved for
developing countries under these provisions. The Y"streamlining" of the procedures
was also intended to encourage reluctant countries formally to invoke Article XVIII:B
(i.e. to "legalize" their actions). Developing countries have pressed for the
inebitutionalization of these revised procedures and a general revision of Article
XVIIT:B to oermit them more flexibility and tolerance with the measures they apply
for balance-of-pevments reasons.

3. A fundamental element of the developing countries' position 1s that they should
be exemplted from balance-of-payments restrictions imposed by developed countries
under Article XIT. : '

o Among the procedural improvements sought are: (a) full appraisel by the
Rulance—of-Payments Committee of measures taken; (v) examination of whether alter-
netive, less trade-distorting measures might nct be poesible; (c) reagoned reporu-
ine by the Committee of its conclusions with a view to developing guidelines for
future trade actlions taken for balance-of-payments purposes; (d) improved
surveillance in respect of the Committee's recommendations or conclusions; (e)
improved co-ordination and exchange of information between the GATT and IMF
secretariats; (f) account to be taken of the special needs of developing sountries,

and of the flexibility of countries concerned in adjusting to disturbances in the
intornational economy; (g) examination of restrictions imposed by third countries _
tnt may have precipitated the measure under review; (nh) the preparation by the o/
secreteriat of objective trade-policy-oriented studies on the measures under review.™

& o e W A

1/ Tge main arcas identified for possible reform are described in GATT document
L./4200.

2/ The question of revised rules in this area has been one of the main themes of
discussion in the GATT Consultative.Group of Eighteen,‘see>L/4423.
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Safeguard for economic develooment ourposes

5. The provisions in question are those in Article XVIII:A and C. Unlike Section B,
very little recourse has been made to these Sections, none at all in recent years.
Section A permits developing countries to modify or withdraw concessions in order to
promote the establishment of a particular industry when it is considered "desirable!
with a view to raising the general standard of living of its people. It provides for
the renegotiation of tariff items with the countries possessing initial negotiating
rights, or a substantial interest. The possibility of the developing country making
a "compensatory adjustment? is noted, as is the possibility of the modification or
withdrawal of concessions by affected countries, with or without the consent of the

affected country (but Withfthe,consent of the CONTRACTING PARTIES).

6.  Section C permits a dévéloping.gbuntry to impose a measure that would 6therwise

be inconsistent with the GATT, if such a measure is "required" to promote, the
establighment of a domestic industry and no other measure "consistent™ with the GATT
is "practicable" to achieve that objective. The invoking country is obliged to
notify its intentions to the CONTRACTING PARTIES and may implement the measure if
the CONTRACTING PARTIES approve or do not disapprove, within a specific time limit.
The developing country concerned is obliged to consult with the CONTRACTING PARTIES
only if they request it to do so. In the case where the CONTRACTING PARTIES "have
not concurred in such measure" within ninety days after the initial notification,
the developing country concerned may introduce the measure after informing the .

mQNiRﬂCTING‘PARTIES:‘ This does not, however, prevent "any contracting party sub-
stantially affected" from suspending, in respect of the trade of the invoking party
"such substantially equivalent concessions or other obligations ... the. susgension
of which the CONTRACTING PARTIES do not disapprove’,

7. If the proposed measure affects a prodict which is the subject of a concession
included in a Schec ile, however, the developing country is obliged to enter into
consultations with a country having initial negotiating rights or a substantial
interest in the concession. In such a case the CONTRACTING PARTIES "shall concur" if
they agree there is no meagure consistent with the GATT that is practicable to

achieve the objective, and that either agreement has been reached in the consultations
with other contracting parties, or that, in absence of ‘such agreement, they are
satisfied that the developing country has "made 8ll reasonable efforts to reach an
agreement and that the interests of other contracting parties are adequately
safeguarded', L :

8.  As the above paragraphs demonstrate the provisions of Article XVIII Sections

A and C are, even by GATT standards, extraordinarily complex. In many respects they
duplicate, with only minute variations, other provisions of GATT and this uneconomic
way of providing for additional rights for developing countries has been deliberately
adopted for presentational, rather than substantive reasons. . The difference between
Section A and the relevant provisions of Article XXVIIT is minimal and whatever value
of ‘this differentiation must have disappeared with the adoption of the non-reciprocity
principle of Article XXXVII:8.;/ Records show that it was understood right from the
time these provisions were written into GATT that inasmuch as developing countries
could justify their import restrictions on balance~of=~payments grounds, ‘they would

1/ According to the interpretative note to Article XXXVI:& the non-reciprocity rule
would apnly inter alia in the event of action under Article XVIII, Section A.
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be free to restrict the 1mport of any products as neceasary for economic development
ends without further ado as per Section C or otherwise. This is why the Section C
provisions have seldom been invoked.

United States aims

9. Background to the United States position on this item can be derived from the
provisions of the Trade Act of 1974 relating to balance~of-payments measures.
Firstly, Section 121, entitled "Steps to be taken toward GATT Revision", contains -
in sub-section (a). (6) instruction to the President to seek to heéotlaue"' .

"The revision of the balance-of-payments prov1ulon in the GATT artlcles
s0 ‘as to recognize import surcharges as the preferred means by which
industrial countries may handle balance-of«paymentﬁ deficits insofar as
1mpoxt restralnt measures are required.'

10. The objectives of such "revision" become clearer when seen in the light of
Section 122, "Balance of Payments Authority", under which the President is required
to impose a 15 per cent surcharge, quantitative restrictions, or both, in order to
(a) deal with "large and serious" balance-of-payments deficits, (b) prevent an
imminent and significant depreciation of the US dollar and (c¢) cooperate with other
countries in "correcting'" an international balance-~of-payments disequilibrum. = These
actions are to be applied in a non-discriminatory manner with the important exception
that where "the President determines that the purpcoses of this section will be best
served by action against one or more countries having large or persistent balance-
of-payments surpluses, he may exempt all other countries from such action". Product
exemptions from surcharges or guotas can be made "because of the needs of the United
States economy", which means nalnly'raw matexlaLo.

11. Section 122, makes nco specific exemption for developing countries in the
application of balance-of-payments surcharges or quantitative restrictions. However,
it is obvious that any rules that would permit discrimination against surplus
countries should, by the same ]oglc9 exempt 1mports from developing countries from
the apyllcatlon of such measures

EEC approach

12. It may be recalled that while the EEC has no definite negotiating objective
regarding GATT rules on balance-of-payments restrictiors - other than maintenance

of the status quo - it was the Community which, at the time of the Tokyo Ministerial
Meeting insisted ‘a link between trade and menetary negotiations. The "Global B
Approach"n/ which sets out the initial negotiating position of the EEC, stated that
"the policy of liberalizing world trade cannot be carried out successfully unless
parallel efforts are made to set up a monetary system which chields the world
economy from the shocks and imbalances which have recently Jccurred", and that "the
trade negotiations therefore imply that prospects exist for the establishment of

a fair and durable monetary system, based on the principles listed in paragraph 4 of
the Paris communiqué" (i.e. including fixed but adjustable parities, the general
convertability of currencies and the taﬁlng into account of the interests of
developing countrleo).

Y 1/3879.
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B: Current proposals before Group Framework

The Brazilian proposal

13, The Brazilian proposall/ treats separately the three component issues,
safeguard action for balance—of-payments purposes taken by (i) developing countries,
(ii) by developed countries, and (iii) safeguard action taken for economic develop-—
ment purposes. In regard to balance-of-payments action by developing countries,
Brazil proposes that GATT should more clearly and explicitly recognize that devel-
oping countries suffer a structural imbalanceg/ and that the application by them

of trade measures for balance-of-payments purposes is likely to be necessary, and
that on the balance-of-payments situation of a developing country may be affected
by the restrictive actions of other countries. As a comseguence, examinations of
developing countries' balance-of-payments actions should aim at exploring means of
redressing their difficulties through international cooperation and developing
countries should be permitted greater flexibility in the choice of measures and in
certain cases allowed to deviate from the MFN principle. What should be examined
is the overall trade situation of the developing country and of measures :imposed

by other countries which might have precipitated or accentuated the specific action
in question.3/ The CONTRACTING PARTIES could make recommendations to other countries
with a view to individual or collective action to help redress the payments dif- ‘
ficulties of the developing country in question. If such recommendations are not
followed, the CONTRACTING PARTIES may take joint action to remedy the situation.

14. Developing ceuntries should as a rule be exempted from balance-of-payments
measures applied by developed countries and a clause should be inserted in GATT

to this effect. Exceptions would be permitted in certain circumstances, however,
such as when products imported exclusively from developing countries are found to

be a direct or major cause of the BOP's difficulties, where restrictions on imports
of certain products from developed countries are found to be insufficient to contain
the major inflow of such imports or where the safeguard measures are not likely tof
cause a direct and substantial damege to the economy of the exporting developing
country. If after examination, the CONTRACTING PARTIES find that the application
against developing countries is not justifiable, they may recommend withdrawal of the
measure. If such recommendation is not followed, they may determine that adequate
compensation be provided or take any other joint action to remedy the situation.

15. The Brazilian proposals with respect to safeguard action for economic develop-
ment purposes are based on the position that Sections A and C of Article XVIII

1/  MIN/TR/W/1 pages 10-14.
g/ That is, more clearly than do the provisions in paragraphs 2 and 8 of Article
XVIII and more explicitly than through the difference between the criteria in
Article xVIIT:9 (a) and (b) and Article XII:2 (a) (4 ) and (ii).

i/ It has always been recognized that these are legitimate subjects for a
consultation under Article XVIII:12, but in practice few.developing countries
were adequately equipped or prepared to make effective use of the opportunity
(c.f. BISD 5th Supplement, pp. 51 and 55-56). ,
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are to a large extent outmoded in that they deal basically with import substitution
measures which is only one facet of the development process. Brazil foresees widening
Article XVIITI to cover -the need for (i) economic structural adjustment, (ii) indus-
trial and agricultural development, (iii) adjustment to changing trade patterns,

(iv) promotlon and dlver51flcatlon of exports.

"“léiﬁ’Brazll recognlzes that GATT permits a develdped country to modify or withdraw

a concession with respect to a developing country teking action under XVIIT, with

the authorization of the CONTRACTING PARTIES. It is proposed that before such
authorization be given the following considerations be taken into account: (i) real
effect of the Article XVIII action on the economic interests of the developed country,
(ii) the need ‘to avoid any impairment of the economic development programmes and
policies of the developing country, (iii) whether the developed country is &
principal supplier of the product affected by the measure taken by the developing
country.

17. 1In addition to these criteria a number of specific additional provislons should
be introduced into Article XVIII, including:’

in Artiele XVIII:A:

- periodical recomposition of the schedules of concessions of developing
countries, as necessary, to -take 1nto account economlc development needs;

- phased compensatlon of a concession by developing countrles, through the
granting of a three-year grace period to recompose their schedules of
concessions as well as by staging of implementation;

in Article XVIII:C:

"= "allowance for measufes‘by developing countries affecting theif’ekbdrts;

- abolition of the time-limits as well as any other prior requirements, for
the introduction of measures under this section;

- = allowance for prlor or ex—gost fauto notlflcatlon.

Unlted States proposals

18. The main thrust of the United States 0031t10n is that, at least as far as
developed countries are concerned, trade measures of any kind should not be imposed
for balance-of-payments reasons and that to this end developed countries should
consider the adoption of a declaration of abstinence on the use of such measures.

The rationale of the United States 1s that given the trend towards greater flexibility
‘in exchange rate adJustments the need for such trade measures has been greatly reduced.

19. In recognition, however, that exceptional circumstances might arise in which the
imposition of trade measures would be unavoidable, the United States propéses that a
review be conducted to clarify the extent to which such departures could be made and
that crlterla should be devploood for such 01rcumstances 1/ Bl Fulin

‘Any 1ns1ghﬁ 1nto some of the thlnklng behind- the United States position is
provided in C.F., Bergsten "Reforming the GATT, the Use of Trade Measures for
Balance-of-Payments Purposes", Journal of International Bconomics 7 (1977).
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20, The United States also proposes a strengthening of GATT procedures for rev1ew
of trmde measures taken for balance«of—oajments reasons 1nclua1ng

«-(a) 1mmed1ate notlflcatlon of any trade measure 1mp0bed for balance—of—payments
‘reasons; ‘ BRI :

(b) review by the Committee on Balance-of-Payments Restrictions of all trade measures

taken for balance-of-payments purposes, il.e. including quantitative restrictions,
import surcharges; import deposits. This review would be conducted in terms

of conformity with GATT, and should include an appraisal of the trade effect of
the measures on the trade of developing countries, and whether alternative
trade measures or adjustments to reduce distortions might not be possible.
Attention should ‘be paid to any limitations-that might exist with respect to
the flexibility of the country concerned in adgustlng to disturbances in- the
international economy; : -

(c) preparation by the GATT secretariat of trade-policy oriented studies, in order
to provide a basis for better focussed and more productive consultations in
regard to the trade effects of such actions, including the effects on developing
countries;

(d) While the need to impose trade measures for balance-of-payments purposes may
have been lessened for all countries, it should be recognized that the.
developing countries do not, in practice, enjoy the same flexibility as most
developed countries to adjust their exchange rates. Recognition of the special
needs of developing countries should, however, not lead to a weakening -of
international procedures; the objective should be to make the process of
review more constructive; : C

(e) the review should cover the effects of trade restrictions imposed by other
countries on the balance-of-payments situation of the country in question.
While it is recognized that such effects are likely to be felt most fregquently”
by developing countries, the consultations should nevertheless not be allowed
to evolve into a general review of various trade restrictions maintained by
several contracting parties;

(f) the Committee should state fully the reasons behind its decisions so as-to
build up a body of commentary that could facilitate the development of guide-
lines governing future actions. The United States stresses that the conclusions
should be viewed as general guidelines but not binding precedent for future

cases;

(g)lﬁthe Committee should follow up and review actions that are taken in llght of
its conclusions or recommendations. :

21. The United States proposals to the extent that they refer to developing countries,
do not refer to safeguards for economic development purposes.

Other developed countrles views

22. The Luropean Economic Community has indicated an unwillingness to take part in
discussions aimed at any reform of GATT Article XII but would oppoge a review of
the existing rules governing the use of balance-of-payments measures by developing
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countrles.—/ The experience with floating exchange rates 1s 100 wlica and curreat
knowledge of the relationship between flexible rates and the balance-of-payments
too little for conclusicns to be based on them as to how GATT provisions should be
reformed. C : ‘

23, On the other hand the Community has also questioned the need for a revision of
Article AVIII, and sought clarification as to what difficulties developing countries
encounter in fulfilling the obligations of that Article, noting that the consul ta~
tions held under Article XVIII: had never led to the "condémnation' of any countIy.
The TEC suggested that the reason of Article XVIII provisions not being fully made
use of may well be the ready availability of other measures which are in conformi@y
or "quasi-conformity'" with GATT (state trading measures, and unbound duties, ete. )
which could be resorted to for limiting imports.

24. Japan has shown opposition to a revision of irticle XII, the provisions of
which it considers to have a major deterrent effect on the use of restrictions. In
its view the GATT procedures can be improved with a tightening of disciplines and
more attention to be given to an accurate appraisal of the trade effects of such
measures.

25, Switzerland considered that improvements could be made in the GATT procedures,
including the co-operation between CATT and the IMF, and that there was a need to
ensure that the lack of action would not lessen the GATT's competence. in this area.

Other developing countries' positions

26, Developing countries generally supported the Brazilian initiative, several
delegations having put forward additional ideas. . Mexico stressed that balance-of-
payments actions affecting imports from developing countrics should be subject to
prior authorization. In considering measures imposed by developing countries
account should be taken of their trade deficit with developed countries. Argentina
put emphasis on the structural nature of the balance-of-—payments problems of
developing countries and the effect of protectionism on the interest of other
countries. Consultations should be reformed in order that they provide an effective
means of assisting the developing country in balance-of-payments difficulty.

General considerations

27. The positions of the United States and Brazil on this item show a noticeable
similarity in certain respects, especially on.procedures (e.g. consideration of the
effects of other countries' restrictions, preparation by CATT of trade-policy-
oriented studies, follow-up surveillance of action pursuant to recommendationS),
The United States' proposal, however, has a narrower sweep than Brazil's.  With
regard to actions by developing countries there appears to be nothing in the United
States! proposal that would be in the way to the adoption of those elements in the
Brazilian proposal. There is no reference in the United States' proposal to the
economic development measures or to Section C of Article XVIII. The United States'
intention in this regard is not clear. ‘ ' - o

;/ See "Lettre a' Information du Bureau de Gendve des Communautés Enropéennes'
Numéro 27, 17 novembre 1976, numéro 33, 3 mars 1977.
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28. The reasons for resistance of the EEC and Japan to any reform of Article XII
become more clear as the various underlying aspects of the United States position
become more apparent. Acceptance of the United States position would imply
recognition that floating exchange rates are here to stay and it is not apparent
that these countries are willing to accept this hypothesis. Furthermore, the deficit
countries (e.g. United Kingdom, Ttaly) might not be entirely enthusiastic to see
their freedom to take trade measures reduced or to have their actions subject to
greater scrutiny in GATT. Countries such as Japan and the' Federal Republic of
Germany, are probably somewhat wary of the United States' intention to impose
additional obligations upon countries which consistently maintain a payments surplus,
especially in light of those provisions of the Trade Act of 1974 which would
authorize discrimination against surplus countries when import restrictions are
applied for payments reasons.l/ ‘

29. The rationale developed by the United States, on the other hand, may have a
certain appeal to developing countries. The obvious corollary to the argument that
a system of flexible exchange rates renders balance-of-payments trade measures
unnecessary is that any justification that might have existed for not exempting
imports from developing countries is no longer valid. .

30. The proposals put forward by Brazil with respect to safeguards for economic
development purposes and for the amendment to Section C of Article XVIIT would also
seem extremely pertinent. Again, the issues dealt with in this proposal illustrate
the importance of the overall link not only among the individual elements of the
work programme of the Framework Group, but also with respect to these items and the
negotiations in the other Groups and Sub-Groups. For example, it would seem logical
for Article xVIII to recognize the need for developing countries to impose export
restrictions on certain raw materials and to grant export subsidies on manufactures
and semi-manufactures (thus linking negotiations under this item to item 1 and item 5
as well as those in the Sub-Group on Subsidies and Countervailing Duties). The work
being conducted in the Group on Safeguards is, of course, also relevant although
developed countries have maintained that the question of safeguards for developing
countries should be dealt with exclusively by the Framework Group. A '"feasible and
appropriate'” form of differential treatment in this area would be to permit developing
countries to apply safeguards without proof of serious injury, but according to the
economic development criteria laid down in Article XXVIIT A and C. It should be
noted that as of now developed countries are relatively free to take restrictive
action with impunity to prolong the agony of those dying industries for which
developing countries have acquired a comparative advantage and which are thus
perpetually facing "threats” of serious injury, while, on the other hand, developing
countries would remain subject to the onerous criteria of Article XVIII (including
threat of retaliation) in respect of trade measures applied to promote their
economic development. ‘

31. The proposal by Brazii that developing countries be given the flexibility to
“recompose' their schedules of concessions under Section A of Article XVIIT would
seem interrelated with the provisions of Lrticle XXVIII, even though the Brazilian
delegation has emphasized that it is referring to something other than the Article
AXVIII:1 "open season" renegotiation procedures.g/ In fact, the possibilities might

1/ Trade Act of 1974, Section 122 (d)(2).

g/ Including Article XXVIII:4 which permits renegotiations in 'special
. circumstances’.
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be considered of a comprehensive review covering Articles XVIIL, XXVILI and XKXKVI:8
(non-reciprocity) with a view to establishing: ~ 7

(i) the nature and scope of safeguard measures which a developing country
could take for its economlc development purposes;

o

(ii) the conditions. under vhich these measures could be_taken;

(1ii)  measures that developed. countries should implement to assist developing
- countries in achieving specific development objectives through trade
- policy measures, includingvthé_improvement'bf the balance ~of=-payment
situations; .and o T :

(i#) the‘relatioﬁshiprbetweényﬁhese measures and the ‘other obligations of !
GATT. o - S -

32. The objective of such a review would be to develop a legal framework which
would be oriented toward enabling developing countries to use trade policy measures
more effectively.in pursuance of their trade, financial and development objectives.
Agreement upon such a framework would also benefit developed countries as it would
reduce the uncertainty and confusion that they claim exists in the trading regimes -
of developing countries. Turthermore, if the developing countries possess a greater
degree of certainty as to the measures that they are permitted to'take in pursuit

of their development objectives, it is conceivable that they will find themselves

in a better position-to make contributions in the WMIN (e.g. in the binding of ‘tariff
rates). TFrom a procedural point of view it would make consultations more efficient
in that there would be less need to examine facts or compliance with obligations and
the deliberations could be addressed mainly to resolving problems. - SR
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IIT, CONSULTATION, DISPUTE SETTLEMENT AND
SURVEILLANCE PROCEDURES

1. This section deals with the third "question" to be discussed by the Framework
Group i.e. "Consultations, dispute settlement and surveillance procedures under
Articles XXII and XXIII", Over the last thirty years these procedures have gone
through substantial evolution and there have been efforts at reform both of a
general nature and specifically to take account of the position of developing
countries. The frequency of recourse to these procedures and the types of mechanism
used have gone through several distinct phases. This section does not attempt to
discuss the problem in depth but confines itself to describing briefly the background
to the issue (indicating the most useful reference sources),;/ summarizing the
positions taken by delegations at the Framework Group, and outlining a few considera-
tions which delegations might find useful in developing their positions in regard

to this cuestion. ’

Background

2. The articles mentioned above, Articles XXIT and XXIII, do not constitute the
only "“coneciliation, dispute settlement and surveillance procedures'" in the General
Agreement.g/ Tt has been noted that there are 19 clauses in the GATT that oblige
parties to comsult in particular circumstances - roughly parallel to the provisions
of Article XXIT and XXIII:1 — and at least 7 different provisions for the compensa-
tory withdrawal of concessions.3/ However, the consultation and conciliation pro-
visions of Articles XXIT and XXIII are of a general nature and not confined to
matters arising from-specific circumstances. Article XXIII:1 refers not only to
matters relating to GATT obligatiens but also to any measures whether or not
conflicting with the provisions of the General Agreement or even "the existence of
any other situation". The procedure of referring a matter to the CONTRACTING
PARTIES under Article XXIIT:2 constitutes the last resort for parties wishing to
achieve a settlement of a dispute.4/

1/ These are outlined in MTI/SG/V/8. However, the most complete analysis of the
dispute settlement procedures of GATT is in Robert B, Hudec, The GATT Legal
System and World Trade Diplomacy, Fraeger Publighers, 1975.

For background on International Surveillance Systems see MTN/SG/W/7.

R

See John H., Jackson, World Trade and the Law of GATT, pages 164~166. Consulta~-
tion clauses are contained in Articles II:5, VI:7, VII:1l, VIIL:2, IX:6, IX:6,
%II:4, XIII:4, XVIz4, XVIII:7, XVIII:l2, XVITI:16, XVIII:21, XVIII:22, XIX:2,
XXIT, XKIIT, XXIV:7, XXV:1l, XXVII, XXVIII:1, XXVIII:4, X¥XVII:2., Articles
providing for compensatory withdrawals are: II:5, XII:4, XVIII:T7, XVITT: 21,
XIX:3, XXITT, XXVII, XXVITI:%, XXVIII:4. Jackson discussed the issue in
Chapter-8, pp. 163-189.

4/ For example, Article XXIII:2 has been resorted to in respect of compensatory
withdrawals justified under other GATT provisions which also could fall into
the category of "dispute settlement”, e.g. Canada's recourse to Article XXIII
in the context of its Article XXIV:6 renegotiations with the Buropean
Communities.
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3. The basic problem facing developing countries in the present dispute-settlement
procedures of the GATT is that ultimately the final sanction on an offending party-

is for the CONTRACTING PARTIES to authorize the suspension of the application to

the other party of "concessions or other obligations" under the GATT, Cbviously

the effect of such "suspension" is to a large extent a function of economic size

and the ability of:a country to obtain "justice!" in a dispute depends to a certain
extent on its relative bargaining power, a fact which places most developing countries
in a weak pos1tlon in seeking: concxllatloﬂ of disputes with. the maJor developed
countrles. - : - e - b

4..v A second, related disadvantage is the difficulty that many developing countries
would face in obtaining a ruling in their favour in the first place. Initiation of
Article XXIII action and following through with the preparation of a "case" and its.
-presentation before a Panel or Working Party requires not only the availability of
officials or diplomats possessing considerable experience in trade policy and GATT
matters but also extensive technical back-up work at the home base. Governments of
smaller'developlnb cauntries may have serious deficiencies in these areas, the.
realization of which might have resulted in many developing countries being reluctant
or hesitant, in the past to make full use of the dispute.settlement procedures.

5. Of - the five cases of comp1¢1ntq_/ by developing ayalnot develoned countries
submltted to the GATT dispute-settlement procedures, by far thn most significant

was the Artlcle XXIIT action initiated by Uruguay in 1962-1964 concurrently against
15 developed countries. The outcome of this case clearly demonstrated the practical
implications of the problem.  Uruguay had attempted, under the normal procedures of
Artlcle FXIII, to obtain removal of those measures applied by developed countries
contrary to the GATT vhich adversely affected its exports. As a consequence of an
examination by a Panel, the CONTRACTING PARTIES made recommendations to Austria,
Belgium, France, the Federal Republic of Germany, Italy, Ncorway and Sweden to give
immediate consideration to the removal of certain measures whose maintenance could
‘nullify or impair benefits to Uruguay under the CGeneral Agreement'. g/ When it was
found later that, in a number of cases, some of these countries had not complied
with the recommenddtlons, the Panel merely observed that it was up to Uruguay to
consider what consequent action it wovlA ~ish to takeAand that it stood "ready to
deal with any proposals which Uruguay... might wish to submit in terms of the'
penultimate sentence of Article XAIII:z coucerning the suspension of Uruguay's xrights
and obligations".3/ Thus, efforts to enforce the recommendations were not pursued
but it was left to Uruguay to retaliate alone ag alnst several hlghly developed
countries. : :

6. The Uruguayan experience led to efforts exerted by developing countries, at
the subsequent Committee on Legal and Institutional Framework (which led to the
drafting of Part IV), to secure improvements in Article ZXIII aimed at providing
some counter balance for the lack:of bargaining power of developing. countries., A

;/ The other four disputes were Chile versus Australia (subsidies on ammonium
sulphate, 1949), Cuba versus United States (tarlff preference, 1949), Brazil
versus United Kingdom (marglns of Preferences on bananas, 1061), Malawi versus
United States (erort subsidies on tobacco, 1967). Hudec, op.cit. provides '
summaries in varying degrees of detail of all disputes submitted to the GATT
procedures. o

BISD 13th Supplement, page 37.

R

BISD 13th Supplement, page 36.
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proposal by Brazil and Uruguay would have 1ncorporated into Article XXIII a number

of additional elements, 1nclud1ng the possibility of requiring indemity of a '
financial character when“a ‘measure adversely affecting the trade and economic pros-
pects of a developlng country was not eliminated nor was adequate commercial remedy
provided, In cases where the import capacity of a developing country had been
impaired by the maintenance of measures contrary to the provisions of GATT by a
developed country, ‘the former would be automatically released from its obligations
under the General Agreement towards the latter., Failing compliance with the
CONTRACTING PARTIES' recommendation within a given time-limit, the CONTRACTING PARTIES
would also cohgider what collective action they could take to obtain such compliance.

7. Although the proposal received the general support of the developing countries
it was not acceptable to developed countries. As a compromise, a Decision was adopted
in 1966 to modify the procedures of Article XXIII in cases when a developing country
initiated a complaint against a developed country and consultations under Article
XAITI:1 had rot lead to a satisfactory settlement. 1/ This procelure added resort to
the "good offices" of the GATT Director-General in the paragraph 1 consultations and,
failing in mutually satisfactory solution within two months, initiating the Article
AXITIT:2 action before the CONTRACTING PARTIES or the GATT Council. The revised
procedures also provide for the establishment of a panel of experts (not specifically
provided for in Article XXIII or anywhere else in the GATT), which is to submit its
finding in sixty days, and then the CONTRACTING PARTIES may address a recommendation
to the party in question which then has ‘ninety days to report back on the action
taken in pursuante of the decision. If it is found that the recommendation has not
been complled w1th in full the CONTRACTING PARTIES then may authorize the suspension
of concessions or other obligations. In addition, the CONTRACTING PARTIES shall
consider what further measures should be taken to resolve the matter.g/

8. The révised»procedures also introduced a link between the Part IV dispute
settlement procedures and Article XXIII for measures maintained by a developed country
without justification under a provision of the General Agreement. Article XiKVII:?2
provides procedures for settling disputes arising from the non-compliance with the
commitments if Article XiZVII:1. These procedures involve 'consultations’ with the
CONTRACTING PARTIES but do not refer to the possibility of their making recommenda-
tions. In order to get to the arbitration stage of Article :iIII:2, a developing
country, having exhausted the 4iXVII procedures, would have to undergo the ritual

of Article 1.:III:1., This cumbersome and burdensome procedure is supposed to have
been ameliorated by the new Article 1 III procedures under which an Article AXVII
consultation, once concluded, would be deemed to fulfill the requirements for the
initiation of Article »{III:2 action. Cne limitation of this procedural provision
is that it is valid only when the damaglng trade measure in cuestion is one not
authorized under GATT. This goes to demonstrate another facet of the essential
weakness - some would say negative value = of Part IV; for measures which infringe
Article X¥XVII:1l but which happen to be covered by a provision in Parts I-III, there
appears to be no remedy except going through procedures which are more difficult

and time-consuming for the plaintiff developing country, and theré& is no guarantee
that there is remedy at the end of the road.

l/ These procedufes are laid down in BISD, 14th Supplement, page 18.

2/ Although the revised procedures were accepted by Brazil and Uruguay they were
done so on the understanding that the Committee on Trade and Development (more
precisely its Ad Hoc Group on Legal Amendments) would continue its work with a =
view to resolv1ng ~this issue (BISD 14th Supplement, pp. 139-140),
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The Brazil proposal

9. The Brazilian proposall/ calls for the incorporation into the GATT itself of

the above-mentioned 1966 special procedures for complaints by developing countries
against developed countries, supplemented by the following new‘prdvisions:

(a) Notification and consultation (thé“first'stage)

(i) prior notification (except in-critical circumstances to be defingq)lqg all
government decisions which might adversely affect the trade interests- of
developing countries, Lo

(ii) prompt consultation and notification of their results t6 other cohtracting
parties, and ' '

(iii)‘resort to the good offices of the Director General, the Chairman of the
CONTRACTING PARTIES or the Chairman of the Council at the request of the

interested developing country.

(b) Dispute settlement (in the absence of a mutual satisfactory solution); prompt
appointment of panels of experts, and prompt recommendations or rulings (by
the CONTRACTING PARTIES, or the Council) which, in the case of a finding

favourable to the complainant would provide for either (i) suppression of the
offending measure, (ii) authorization to withdraw concessions or suspend
obligations, and (iii)‘provision of adequate compensation to the affected
developing country. S o -

(c) Surveillance, including continued surveillance of the situation at the request
of the developing country concerned, and the possibility, in addition to the
possible withdrawal of concesgions or suspension of obligations mentioned above,
of joint action by the CONTRACTING -PARTTIES such as suspension of rights under the
GATT of the offending developed country. In determining the extent of any
retaliatory action, the damage would be evaluated not only in terms of trade
coverage but also in terms of its impact. on the trade flows of the affected
developing country. : . :

(d) Technical assistance would-be“provided by the Director-General of GATT to
developing countries in the matters mentioned above.

The positions of developed countriésj'

10. The background to United States initiatives in this area can be found in
Section 121 of the Trade Act ("Steps to be taken toward GATT revision"), Sub-
section 121(a) paragraph (9) states as a United States negotiating objective:

"Any revision necessary to establish prdéedures for regular consultation among
countries and instrumentalities with respect to international trade, and proce-

dures to adjudicate commercial disputes among such countries and instrument-—
alitieg."

1/ MIN/FR/V/1, pp. 15-16.
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11, At the February 1977 "Framework Group'" meeting the United States presented its
position in considerable detail which contained the following elementss ~ 7T

(2)  Notification of all trade restrictive measures (this concept had also been
included among the "broader obligations" to be accepted in conjunction with the
Code on Safeguards proposed by the United States).l/ Where a contracting party
failed to notify its implementation of such a measure within a reasonable period
of time any other contracting party would be” free to do s6. ’

‘(b) Surveillance and consultations - All trade measures affecting the interests of
contracting parties would be subject to regular surveillance similar to that
presently undertaken by the Committee on Balance-of-Payments Measures and the
Textile Surveillance Body.

(c) Dispute resolution procedure - Emphasis would be given to increasing the
effectiveness and impartiality of panels of experts; there should be (i) time
limits governing the selection and operation of GAIT panels, (ii) written
opinions explaining the basis for findings reached, and (iii) a "standing
roster" of elegible panelists. Panels should in all cases provide full written
opinions explaining the bases for findings reached; the work of the panel,
should be focussed on. determining questions of fact and the application .of
agreed rules to the facts, o '

12. At the November 1976 meeting of the Trade Negotiations Committee which estab-
lished the Framework Group, the BEC stated its opposition to the inclusion of item 3
in the list of subjects to be dealt with in the Group. In the view of the Community,
it was doubtful whether an examination of GATT dispute-settlement procedures would
be fruitful since the existing GATT procedures were the result nf a long evoluticn
and based upon the traditional GATT concern for pragmatism. Any difficulties which
might have arisen were more a question of the political will of governments to resort
to the conciliation procedures rather th.n any real deficiencies in the existing
mechanisms.g/ The EEC also opposed inclusion of this item on the grounds that the
question of dispute settlement mechanisms was being discussed in other negotiating
groups, notably those on safeguards, technical barriers to trade and subgidies and
countervailing duties. (It may be noted that in these Groups the Community has
opposed proposals that would spell out detailed dispute procedures and has taken

the position that the general conciliation procedures of Articles XXII and XXIII
would be sufficient to deal with disputes arising from interpretation of the Codes
being discussed in these groups.)ﬁ/ At the February 1977 meeting of the Framework
Group, the Community did not maintain its opposition, but rather.adopted a sceptical
attitude to the effect that it would be prepared to consider proposals intended to
put the finishing touches on rules which already existed in an unwritten form.

1%, Other developed countries have had little to say on this subject in the Framework
Group. Japan has adopted a position similar to that of the EEC, stressing the basic
effectiveness of Articles XXII and XXIII procedures, but ready to consider a review

1/ MTN/SG/W/11.
g/ See also Communautés Buropéennes — Lettre d'Information du Bureau de Geneve,
numéro 27, 17 November 1976.

3/  See, for example MTN/SG/W/18.
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of the manner of tlieir applicatiocu. Switzerland considers that there is a need for
a definite "rhythm" to be followed after the procedures are invoked. Canada has
not addressed itself to the subject in the Framework Group but it has put forward
detailed proposals relating te the establishment and composition of Panels in the
centexts of other snbjects, including technical barriers to trade and the sector :
apprdaéh&g/ln the latter case Canada has suggested that any institutions developed
in a general strengthening of the enforcement provisions of GATT could serve for .
~the enforcement of any sector agreement. : T

Developing countries’ positions

14. In the Framework Group developing countries have supported the general thrust
of the Brazilian proposal. India considered that it was futile from the point of
view of developing countries to over-emphasize the retaliation aspect as developing
countries would rather have to rely on a "collective consensus" in attempting to
resolve disputes with developed countries. Developing countries have also pressed
for effective enforcement and precise dispute settlement provisions in the context
of draft instruments or solutions being considered in other Groups. For example,
Hexico has put forwerd a detailed proposal for inclusion in the Code of Preventing
Technical Barriers to Trade.2/ ' A

General nbservations

15. As has been noted by many authors on the subject, dispute .settlement in-
international economic agreements tend to reflect two concerns: (a) that of the

need for negotiation and compromise, aimed at arriving at a mutually acceptable
solution, and {b) that of an objective, impartial evaluation of the dispute against
the established =ulco. It is obvious that the interest of developing countries,
given their weake' negotiating position, is in the strengthec .ing of the latter aspect
g0 that their righ's arc eroded to the less’t exteny possible by bargaining consider—
ations. Naturally, however, the value of a legalistic approach depends to a large
extent on the degree to which the rules themselves take account of their special
position. The etrfectiveness of improved rules is, of course, dependent on improved
dispute seltlement procedures and vice versa but from the point of view of the.
current MIN exercise, each can be dealt with separately.é/ The apparent "anti-legal™
attitudes toward the GATT for which developing countries have been criticized by
academic and govermment circles in developed countries can be attributed largely

to the fact that developing countries consider that neither the rules themselves nor
the dispute settlement prpcedures;take account of their gpecial needs, improvements
in both these areas are,JtherefOré} necessary to enable developing countries to

assume a more active role,

1/ The Canadian approach to this issue has, however, been elaborated by Ambassadgr
Rodney de C, Grey in his paper "Surveillance and dispute settlement:h Issues in
the Multilateral Trade Negotiations", Trade Policy Research Centre<(hondon 1976).
2/  See MIN/NIM/VW/95, pp. 14=16, 19-20,

2/ Jackson, in his address on 1C lMzrch 1976, outlined a scenario where by dispute
resolution procedures could be developed separately from the rules themselves
which he considered should be under continual review. He outlined a possible
five step dispute settlement system including (i) consultation, (ii) mediation
ggood offices)'and conciliation, {iii) tribunal, (iv) recommendation,

v) sanctions (see UNCTAD/MIN/47).



- 112 -

16. An important consideration is the eventual link between the examination of the
general Article XXIT and XAIII procedures which fall within the purview of the
Framework Group and the "special" procedures being discussed in other areas of the
MIN or provided in other ex1st1ng Articles of the GATT, For -example, in regard to
the questions of surveillance and consultation, both the United States and Brazil
have suggested a broader requirement for notifying all trade restrictive measures -
(in~ the case of the Brazilian proposal, all government decisions which might -
adversely affect the trade 1ntere ts of developing countrles) On the one-hand

it would seem logical that such measures be first examined by a committee specialized
in the area, such as the Committee on Balance-of-Payments Restrictions, or the
proposed committees on safeguards and on preventing technical barriers to trade, v
while on the other hand it would be necessary to ensure that all such measures were
subject to some sort of surveillance, even when no specific surveillance body would
be directly relevant.

17. In examining further the dispute settlement procedure itself it should be borne
in mind that in several cases Panels have not only addressed themselves to
determining whether an existing rule has been breached, but also to more quantitative
questions such as that of assessing compensation required. While any determination
-of conformity w1th the rules would, of course, be conducted in an impartial manner,
there is still room for qualltatlve (and quantitative) assessments and thus it would
seem necessary that Panels operate against a frame of reference which takes into
account the special problems of developing countries and the aim of providing them
with differentiated and more favourable treatment. A broadening of the Panel's

scope for analysis (e.m. to examine questions of trade impact) would also serve to
increase the "objective" element relative to the negotiating element. ‘

18. One could foresee the possibility of a framework incorporating the following -
steps in cases where a developing country was affected by actions taken by a
developed country:

(a) Notifications would be made to the GATT in general (through the Director-.
~General) with an explanation of the rationzale and justification for such
”actlon, as suggested by.the United. States. As recognized in the Brazilian
propooal not only. frontier measures would be subject to notification but .
other government decisions which might adversely affect the trade interests
~of developing . countries. Notifications could be made by affected countrles

if none come from the applylne countrys;

(b) Such notifications would be brought to the attention of the relevant body
'(e g. the Committee on Safeguards or the Committee on Preventing Technical
Barriers to Trade) It could be expected that the justification of the
measure would suggest in which forum it was appropriate for it to be first
discussed;

(c) Efforts at conciliation could take the following steps:

(1) discussion in the specialized surveillance bodies (if the issue fell under
their jurisdiction);

(ii) bilateral and/or plurilateral consuitaﬁions;

(iii) reference to a Panel which would report both on the legal case and the
trade impact on the developing country or countries concerned;

(iv) a recommendation by the CONTRACTING PARTIES or the Council, based on the
Panel's report; :
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(v) if the recommendation were not complied with, the CONTRACTING PARTIES
could authorize the withdrawal of concessions or suspension of obligations
by affected developing countries (not only the complainant) to the extent
v determined by the Panel,l/ and payment of financial compensation if T
appropriate; on regular basis until the offending measurevwae“removed;g/

(vi) there would be fixed time limits for each of the steps listed above.

N

It has been suggested that there is no.reason to assume that such suspension of
obligations could not involve the imposition of export restrictions.

The payment of financial compensation, included in the original proposal on
dispute settlement put forward by Brazil and Uruguay in the 196C's (referred
to above), was opposed on a number of grounds, including inter alia that it
would be improper and dangerous for a country to be able to "buy'" its way out
of its GATT obligations. It is possible, however, to envisage two separate
aspects of compensation, that are necessary to maintain the previous balance
of rights and obligations, through the traditional forms of retaliation or
compensation through trade policy actions, and that are necessary to offset
the damage to the export industry in the developing country affected by the
measure in question. In the case of safeguard-type measures, knowledge that
payments might have to be made to affected developing countries would encourage
developed countries to resort to adjustment assistance measures rather than
import restrictions (i.e. to pay their own nationals rather than foreigners).
The concept of financial compensation has recently been further developed in
Jagdish N. Bhagwati '"Market Disruption, Export Market Disruption, Compensation
and GATT Reform", World Development 1976, Vol. 4, No. 12.
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IV. RECIPROCITY AND DEVELOPING COUNTRY PARTICIPATION
IN TRADE FRAMEWORK

1. Item 4 on the Framework Group's list of subjects reads: for the purpose of
future trade negotiations: applicability of the principle of reciprocity in trade
relations between developed and developing countries and fuller participation by
the developing countries in an improved framework of rights and obligations under
the GATT that takes account of their development needs.

2. The principle of non-reciprocity refered to above is recognized in Article
XXXVI:8 of GATT which states that:

"The developed contracting partiscs do not expect reciprocity for
commitments made by them in trade negotiations to reduce or remove tariffs

and other barriers to the trade of less-developed contracting parties."

qualified by the following important interpretative note:

"It is understood that the phrase 'do not expect reciprocity' means,
in accordance with the objectives set forth in this Article, that the less-
developed contracting parties would not be expected, in the course of trade
negotiations, to make contributions which are inconsistent with their individ-
uval development, financial and trade needs, taking into con51deratlon past
trade developments...."l/

Paragraph 5 of the Tokyo Declaration paraphrases these provisions for the purposes
of the multilateral trade negotiations.2/

3. Since the entry into force of Part IV of GATT there has been considerable =
debate over the interpretation of Article XXXVI:8 and its application in practice.
Discussions were held in the Sub-Committee on Participation of Developing Countries
in the Kennedy Round and during the preparatory stage of the MIN in the GATT
Committee on Trade and Development.and the Group of Three. The debate to date,
however, has focussed almost exclusively on the question of defining contributions
to be made by developlng countries "not inconsistent with their individual devel-
opment, financial and trade needs",3/ under the real threat that developing
countries might be denied the benefits deriving from tariff reduction formulae or
codes or other solutions concerning: the removal «of non~tariff barriers in the
absence of such contribution. Other elements of the application of non-reciprocity
principle have not yet been the subject of detailed consideration in the GATT or

the MIN, including (i) how developing countries can ensure that concessions are made
in their favour in the absence of reciprocity on their part, and (ii) how to apply

;/ The note also states that Article XXXVI would apply to actions under Section A
of Article XVIII, Article XXVIII and bis, Artlcle XXXIII "or any other procedures
under this Agreement”.

The terms of item 4 refer to "future trade negotiations".

R

An extensive discussion of this question is contained in a GATT secretariat
paper prepared as background note on this subject in 1973, CQM.TD/W/I??.
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the princlple of non—rcc1proclt in the deily conduct of trade relations (as opposed
to rounds . of negotlﬁtlons) such as in the caqe of re-negotlatlons under Artlole
KXVIIT.L/ ‘ _

yAR The current negotiations on tropical »roducts have demonstrated. the disadvantage
of the lack of precision in Article XXXVI: 8. These negotiations started badly with
the adoption of a bilateral, item-by-item, request/offer procedure conducive neither
to substantive results nor to‘a meaningful application of the principle of non- ‘
reciprocity.  The outcome.of: this process to date spesks for itself. The United -
States has withheld its offers, awaiting counter offers from developing countries,
while the other developed countries have offered a certain degree of liberalization
largely, however, on a no-binding, no-commitment basis.

Brazil's Eosit101

5. The Bragzilian pronosal—/env1sages a further elaboration of Article XXXVI:8 to
include the following elements: (a) any contribution by developing countries should
be directly linked to the additionallty of benefits accruing to them; any concessions
should be evaluated on the bases of trade and economic impact rather than simply trade
coverage and concessions by developing countries could be deferred and staged over an
extended period and (b) in aegotlutlons a group of developing countries could be taken
as a single negotiating entity; a single concession by a developing country could be
consldered to provide beneflts to more tnan one developed country.

6. The Brazilian paper also deals with the appllcatlon of non~rec1pr001tv in
regard to w1thdrawal or modification of 00nce5310ns, as follows:

(a) - compensatlon for w1thdrawal or'modlflcatlon of a corcession by a developing .
country would be extended (1) only to the contracting Hrarty with which the
. concession was initially negotiated;' or (ii) if the concession was negotiated
with more than one contracting party, only to that contracting party which is
also the nrincipal supplier; or (iii) if the initial negot]ator cannot be
determined, only to the principal supplier

(b) phased compensation of a concession by developing countrics, through the
granting of a threé~year grace period to recompose their schedules of
conce5510no, as well as by staging of implementation;

(c) extension to a developing country or group of develoolng Countrles with
stbstantial supplier interests of lnltl“l negotiating rights for w1thd rawal
or modification of a concession by developed countries;

(d) recognition of the relative importance of a product for the trade of a
developing country in the definition of its substantial supplier interests;

1/ This particular aspect of the non-veciprocity orinciple was examined in detail
by the Group of 77 Study Group on the Reform of the Framework, see "Trade
Negotiations under the Principle of Non-Reciprocity" in UNCTAD /MIN/4Q/Suop.1,
pp. 130-134. The goneral legal aspects of reciprocity have been examined
by Professor Michel Virally in his study "Le Principe de Réciprocité dans le
Droit International Contemporain", RCADI, 1967,

2/ MIN/FRAI/1, pp. 17-18.
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(e) periodical adjustment of concessions granted by developoed to developing
countries, and of concessions granted by developing to developed countries,
in order to compensate the developing countries for emerging imbalances in
the value of reciprocal concessions as a result of new patterns of trade.

The developed countries' positions

7+ The United States has made it clear in statements in various Groups as well

as through its conduct of the negotiations on tropical products that its concept of
non-reciprocity is.a well circumscribed one. At the February meeting of the .
Framework Group, -the United States delegate stated that hé did not see much room
for improvement in or increased clarity of the provisions of Article XXXVI:8.

8. In the view of the United States, reciprocity is only one element of a broader
question of the fuller participation of developing countries in both the rights
and the obligations of GATT, justification for special treatment would cease as
each development objective was met and developing countries should be prepared

over time to accept increasing obligations. The rate of acceptance could be based
on a range of economic indicators and it would not be expected that developing
countries would give up special and more favourable treatment in all areas at the
same. tlme. :

9. The EEC maintains that it has consistently abided by the rules of Part IV

and has never sought equivalence of concessions from developing countries in the
past. The EEC will be prepared to consider proposals that serves to confirm in a
text what has been the practice of the Community. In the Community's view the
guiding principle should be that each country should contribute to the overall
level of obligations to the extent of its ability. Japan, Canada, Switzerland and
the Nordic countries have generally adopted positions similar to those of the EEC.

10. For most developed countries it is essential that contributions from developing
countries be "visible" in order to help overcome domestic counter-pressures.

Developing countries' views

11. Discussions in the Framework Group have shown the developing countries to be

in support of the Brazilian approach. Egypt is for giving more precision to

Article XXXVI:8 (including its interpretative notes) which in its present form is
self-contradictory. Yugoslavia takes the position that non-reciprocity should be
considered in the context of negotiations aimed at a rational appraisal of a
mutually beneficial resulting poesition rather than simply the weighing of mutual
sacrifices or contributions. The international community has recognized the optimal
situation as being one where all barriers to the exports of developing countries

are removed and negotiations between developed and developing countries should start
from this premise. India considers that non-reciprocity should be viewed in a
positive light, as a cooperative attempt by all participants to further their mutual
trade. :

General observations

12. While the: general aim - at least for the developing countries - is to give
more precision to: the concept of non-reciprocity and to improve the text of
Article XXXVI:8, this complex matter has not been grappled with effectively to
date. Although various concepts have evolved on the many studleg on the subject
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of reciprocity (e.g. real reciprocity, formal reciprocity, elfeciive Leciprocity,
reciprocity of beneflts, ICClPrOCJtV‘Of results, etc.). there has been no agreement
as bo which of e concephs are. more Aapproprlate so thet it could be further

: ! extent necessary to vprovias crlteria for determlplng prp01sely
what constituted IPCJ““061EJ tetween negotiating partners of inequal strength in
the context of preocn:-day obdectlveo. This paper Goes not attempl such a task but
confines itself %o _1s‘wnp CGru&l” conbider tions that would seem relevant to such

a discussion.

13« It would appeagr that fhéfﬁ are at least two dls tinct aspects of the problem
to be considered séparately. The lqut is the "static" issue of how to define the
appropriate form of oonurlbutlon by a. developlng country in return for a given
concession in accordance with the existing written rules on non-reciprocity; the
second, more important, might be termed the "dynamic" aspect, i.e. how developing
countries are to obtain meaningful trade concessions in their favour without offering
a degree of reciprocity going beyond that described in Article XXXVI:8 and its
Lnterpretatlve notes. By making no contribution at all, developing countries would
be able to benefit to a certain extent from reciprocal concessions exchanged among
developed ‘countries and extended on an MFN basis. Such a situation, which roughly
approximates that of the Kennedy Round, should thus not be expected to entail any
contribution by developing countrleu. Contributions by developing countries should
only be calculated in respect of the benefite they obtained additional to that
aooompllshed through MFN concessions exchanged between developed countries. The
question is what to do if such additional benefits are not forthcoming.

14. The trepical product negotiations, where for the first time GATT negotiations
were conducted betiween developed countrles on one side and developing on the other,
illustrates clearly the nature of the problem. One observation born out by these
negotiations to dete is that in general developnng countries are faced with the
alternatives of (a) making no Oontrlbutlon to the satisfaction of developed countries
and being content with Jlberallzatlon measares applled "without commitment'", and

(b) making Teclprocal concessions 1n1ondcr,to receive meaningful benefits.

15. Another lesson which can be drawn from the tropical product negotiations is
the need for developing countries to define their objectives in advance. One could
imagine that, in a manner analagous to negotiations among developed countries under
a general tariff formula, a goal could be adopted such as duty-free access for
troplcal products._ Developing countries would Lndlcaue, individually, the contribu-
tions that they would be prepared to make were that objective obtained; to the
extent that developed countries faziled to meet this objéctive contributions offered
would be withdrawn. This would clearly place the onus on the developed countries
to provide meaningful concessions, with the eventual contribution of developln
countries to .be measured in relatlon to the periornanoo of deve‘opeq countries, and
not xu ,;ggvvpgga B . ,

16. This approach might serve to overcome a further problem, ‘that of so-called
"burden sharing" among developed countries, which sometimes results in offers by

a developed country in favour of developing countries being withdrawn on the ground
that other developed countries have failed to make an equivalent effort.

17. The question of how to effectively apply the concept of non-reciprocity in the
negotiation of codes of conduct is also a key issue as the outcome of negotiations
on non-tariff measures will largely assume this form. Developed countries, in their
discussion in the OECD regarding differential and more favourable treatment, have



expressed concern over the workability of Codes under which a certain group of
countries (i.e. the developing countrigs) enjoy all the rights without assuming
the obligations. It is not surprising that isolated discussion in this sanctuary
should miss the point. For developing countries have consistently stated their
desire to assume more fully the obligations of the GATT but in doing so they seek
to enjoy additional rights and benefits, not just the spin~off from negotiations
between developed countries. The Codes which are teing drawn up at the present
stage of the MIN are illustrative of this point. The draft Code on Preventing
Technical Barriers to Trade, for example, is considered necessary by developed
countries to impose more stringent obligations upon their main trading partners,
i.e. the other developed countries, in order to contain a trade barrier rapidly
growing in importance. For the developed countries to request the developing
countries to assume the same obligations as they have decided to accept among
themselves without providing additional benefits for developing countries would

not be in keeping with the principle of non-reciprocity. The very least the
developed countries can do in this context is to institute meaningful obligations
for the provision of technical assistance and information for the benefit of devel=-
oping countries. Again the concern of developing countries is to get more for what
they give, rather than giving less for what they get.

18, It is clear that the second part of the text of item 4 is a function of the
first, in that fuller participation of developing countries in the GATT framework
of rights and obligations depends to a large extent on the outcome of the efforts,
discussed above, to elaborate the principle of non-reciprocity in a more precise and
predictable manner. On a wider plane, it is also related to the other questions on
the work programme, especially item 1 - the legal basis for differentiated and more
favourable treatment.

19. The Brazilian proposal places considerable emphasis on procedures and modalities
for renegotiation of concessions.. such emphasis appears extremly relevant given the
probability that the MTN may well be the last "round" of GATT negotiations to be
replaced by a system of permanent negotiations.;/

20. This likelihood, renders it ever more important to developing countries to
ensure that the aims and objectives of the Tokyo Declaration, including that of non-
reciprocity, are imcorporated into the legal framework in a precise, obligatory and
operative form in order to provide an effective set of rules to govern all future
trade negotiations between developed and developing countries, whether or not they
be part of any general round. '

;/ This point of view is shared by a number of experts, including members of the
United States Administration, the country whose system of government has largely
been responsible for the "round" approach. For example, Alan Wolff states that
"calling together multilateral trade conferences at periodic intervals should
become an anachronism. A continuing process is required" and adds that "The
greatest achievement of the Tokyo Round could be the establishment.of the
institutional framework and process for an uninterrupted effort aimed at the
reduction, harmonization, and elimination of international trade barriers and
distortions". (Virginia Journal of International Law, Vol.16:3, page 560).
Similar views were expressed by John H. Jackson in UNCTAD/MTN/47.
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(b) QUANTITAWIVE RESTRICTIONS

1. Negotiations on Quantitative Restrictions have remained at the stage of
bilateral and plurilateral consultations as part of the process of "information,
examination and dialogue" adopted by the Sub=Croupl/ in April 1975. This fact-
finding phase, in spite of the long lapse of time, is yet to be terminated.

2, HMeanvhile, the Sub-Croup has continued its discussion of possible procedures
or formulae for actual negotiations, including differentiated treatment for devel-
oping countries. This note examines the course of the negotiations to date and
analyses the positions of main participants and various proposals before the Sub-
Group. ' ' ' o

© A, STATUS OF THE CONSULTATIONS

3 The notification and consultation procedure adopted in 1975 was ostensibly
aimed at clarifying the legal, economic and social justification of individual
restrictions notified by participants as being of direct trade interest to them,
and at eliciting suggestions for action in regard to them., The results of the
consultations were subject to examination by the Sub—Group.g/ :

4. So far, 26 participants (EEC and the Nordic countries are each counted as one
participants have requested consultations with 66 countries. Participants request-
ing consultations and recipients of the requests comprise both developed and devel-—
oping countries, Many of the requested consultations have been concluded but a
certain number is still in progress or yet to be held.

5e The reports on these consultations differ considerably with regard to the
amount of information included. Some, notably those submitted by the United States
are fairly elaborate; others are less detailed. While a systematic analysis is
difficult, it cppears that: . ‘

(a) a large number of notifications include restrictions on both industrial and
agricultural products. While some developed countries, e.g. the United States
and Canada, have accepted to exchange factual information on agriculture
restrictions, the EEC and the Nordic countries have refused to consider such
restrictions in the context of this Sub-Group o

(b) quantitative restrictions on tropical products have in most cases not been
included in the notifications by developing countries, presumably on the
assumption that such restrictions would be discussed in the Tropical Products
Group, the removal of quantitative restrictions having been included in many
tropical products requests lists.

1/  The Sub-Group on Quantitative Restrictions of the Group on Non~Tariff Measures.

Written reports submitted to date are contained in GATT document MTN/NTN/V/40
and addenda, In addition, a number of countries have made oral reports in
the meetings of the Sub-Group. GATT has periodically issued brief reports
on-the status of consultations. The last report is contained in document
MTN/NTM/W/54/Rev. 2. ‘ :

EP
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(c) many developing countries have requested consultations in respect of restric-
tions on textiles, sometimes including those covered by the Multifibre
Arrangement, Developed countries have in general declined to discuss
restrictions on textiles covered by the MFA, though not those on other
textiles. Certain other categories of restrictions have also been excluded
from some consultations, such as balance-of-payments restrictions covered by
GATT Article XII, safeguard restrictions taken under Article XIX and some
state trading practices

(d) some developed countries — EEC, Switzerland and the United States - have
requested consultations in respect of restrictions maintained by a number
of developing countries. From available information it appears that only a
few such consultations have been held to date. . The developing countries
concerned have invariably refused to discuss export restrictions

(e) the consultations have generally failed to establish the justifiability or
‘ legitimacy of the restrictions in terms of the importing countries' inter-
national obligations under GATT. The reports on the consultations often
simply confirm or deny the existence of the restriction in question. MNor
have the consultations thrown much light on the prospects of removal or
relaxation of individual restrictions.

6. The consultations have served the limited, though useful, purpose of clar-
ifying the facts concerning individual restrictions. For example, in quite a few
cases the reports indicate that a notified restriction has already been wholly or
partly removed. The notifying countries are sometimes appraised of the purpose
of restrictions in force and the modalities of their application.

3. LIBERALIZATION PROGRA.ME AND THE NEGOTI TTONS

1. Various proposals for reducing or eliminating quantitative restrictions
affecting the trade of developing countries have been under discussion in various
GATT organs such as the SO~oa11ed*Action Committee of: the early 1960's, Committee
I1T, the Committee on Trade and Development, the Group of Three, the Joint Working
Party on Residual Restrictions. During the preparatory stage of the MIN, the
subject was entrusted to the Committee on Trade in Industrial Products (cTIP),

8. The discussions of the CTIP resulted in two alternative texts in 1973. Both
provided for the adoption of a programme for the elimination of quantitative
restrictions which would give priority attention to restrictions affecting exports
of developing countries and discriminatory restrictions. They differed on the
approach to some key issues, such as the treatment of "illegal" restrictions and
"voluntary" export restraints. Reservations on specific issues apart, neither of
the two texts has had an enthusiastic reception and there has been no suggestion
that they be resuscitated for use as a basis for negotiation.

9. Prolonged discussions in the Sub—Groupl/ have not led to any tangible progress.
The difficulties of making progress are not technical, but reflect substantive
divergencies which are complex and of long standing. Apart from the controversial
igsue of whether restrictions not justified under GATT should be treated dif=-
ferently from other restrictions in the negotiations, there has been no agreement

1/ The Sub~-Group hes held seven meetings (in April and October/November 1975,
March, July and November 1976 and in March and July 1977).
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as to which product sectors‘and which types.of restrictions: should be covered by
the negotiations. One important, and unresolved, issue is whether export restric-
tions fall within the purview of the MTH, . - p oL R D e e e i o

10. 'The préduct coverage issue centres mainly around. the overriding and long-
standing dispute over the appropriate forum for negotiating all measures relating
to agriculture. his has been in the way of meking progress in regard to tariffs
as well as non-tariff barriers, including quantitative restrictions.lﬁ~ With the
adoption of new procedures in the Group on Agriculture and the Groupon Non-
Tariff Measures in later July 1977 this impasse would seem to .have been broken‘g/
Quantitative restrictions on agricultural as well as on industrial products would
henceforth be mainly the subject of product-by-product notification and negotia-
tion; the general liberalization proposals would seem to have been relegated to a
secondary status, if not fallen by the wayside.

11. There has also been some confusion as to where to pursue discussion of
restrictions on tropical products, although developing countries have generally
understood that it belongs to the Tropical Products Group (see paragraph 5 (b)
*above);"Since no meaningful liberalization of Quantitative Restrictions resulted
from the negotiations. in that Group and since developed: countries seem to consider
that the tropical products negotiations have been terminated as of the end of
1976, there appeared for a while that the only place left for taking up these
restrictions would be the Quantitative Restrictions Sub~Group. The Agriculture
and NTM Groups' new procedures however,. have recognized that unfulfilled requests
on tropical products should be deemed to have been "resubmitted” if so indicated
by the developing countries concerned by:1l November, :

12. Developed countries consider restrictions on textiles covered by the Multi-
fibre Arrangement to be outside the scope of MIN, on the ground that they are
governed by existing rules and procedures and have their own forum for negotiation.

13. There are also legitimate difficulties in considering quantitative restric-’
tions independantly from other non-tariff barriers, tariff rates, and such
questions as,safeguards;z/ few countries are willing to accept commitments in the
field of guantitative restrictions until they have & clearer idea of what the
future multilateral safeguard system is going to be and what general tariff-
cutting formula is to be used. The Framework Group also has ‘competence in regaxrd
to wuantitative ‘estrictions when they relate to the balance of payments or to

the control of exports. L

;/ Work in the Agriculture Group has proceeded on the basis of a notification and
consultation procedure. In December 1976 the Agriculture Group agreed that
summary reports on consultations should be circulated and reviewed by the
Group. Information concerning notifications submitted under this procedure is
contained in documents MTN/AG/W/8/Rev.4 and MIN/AG/V/11 with addenda. Reports
on consultations held to date are reproduced in MTN/AG/W/22 with addenda.

See paragraph 29 et seqg. below.

49

For instance, the proposal put forward by the United States in the Safeguard
Group (MTN/SG/W/11) would cover all measures imposed to provide temporary .

relief from injurious import competition, including "voluntary" export ’

restraints,
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Developed countries' positions

14. The United States traditionally taking a "legalistic" approach, supported the
second alternative of the CTIP texts, according to which restrictions not sanc--
tioned by GATT should be eliminated forthwith, that is, without negotiation or
compensation. The United States has clearly demonstrated its interest in including
export restrictions in negotiations and has included various éxport control
measures, such as quantitative restrictions and embargoes, in its notifications of
non-tariff measures. In the Sub-Group, the United States has been actively
pressing for an agreement on negotiating procedures and, at one stage, put forward
a concrete proposal as to how negotiations on existing quantitative restrictions
should be conducted.;/ Here the "legal approach" was somewhat attenuated and
emphasis was placed on the bilateral consultation mechanism, supplemented by
certain multilateral elements, viz: a general undertaking by the participants to
eliminate all quantitative restrictions at the end of the negotiations; mnotifica-
tion of the restrictions to be - .. from the undertaking, apart from those
covered by certain GATT provisions or the textiles agreement (provided the proce-
dures set forth in these agreements were adhered to); a process of confrontation
and justification of the exceptions lists which, if not complied with, could
justify retaliatory measures. ' Under both the bilateral and multilateral proce-
dures priority attention would be given to quantitative restrictions affecting the
exports of developing countries, and plurilateral consultation can be held-with
developing countries having common interest in any restrictions.

15. Some developed countries have criticized the a priori exclusion of specific
restrictions from the negotiations, and cuestioned whether similar exclusion
should not be extended to other restrictions such as those sanctioned under
Article XX (notably health and sanitary restrictions) and Article XXI (national
security). Some have reservations with the proposed justification procedure. A
number of developed and developing countries objected to the provisions for
retaliation, which could be effective only for economically powerful countries
and might detract from the objective of trade liberalization.

16.. .Australia has placed particular emphasis on the removal of quantitative
restrictions and variable levies on agricultural products and "illegal' restric-
tions in general. - It considers that negotiations on quantitative restrictions
and tariffs should be synchronized so as to ensure balanced concessions in these
areas.g/ Apart from suggesting that the existing GATT rules pertaining to
quantitative restrictions be reviewed for possible improvements, Australia has
proposed a multilateral programme for removal of quantitative import restrictions
not justified under GATT provisions,j/ which contains the following elements:

a standstill except for actions justified under GATT; a general undertaking to
phase out all "illegal" restrictions by a specified date, with priority to restric—
tions affecting exports of developing countries, subject to a procedure for

1/  MTN/NTM/W/66.

g/ While in principle opposed to discussing export restrictions, Australia has
" indicated that its reaction to any proposals to include such restrictions in
the negotiations would largely depend on.the willingness of other countries
to liberalize import restrictions.

3/  MIN/NTM/W/106.




exceptions; suspension of obligations %o compensate for tne “effects of restrlctlons,
binding of phase-out programmes in appropriate GATT schedules of concessions;
cataloguing, publication and regular reporting of restrictions; and establishment
of agreed rules for the administration of restrictions. The oub-Group has only

had a preliminary exchange of views on the proposal. l/

17. The EEC con51ders that in pr1n01ple all quantitative Testrictions should be
open 1o negotlatlon on an equal basis and that consequently no distinction should

be made between "legal" and "illegal' restrictions; the fact is that the "legal-

istic approach'" would result in most restrictions of megotiating 1nterest to the
Community that are malntalned by its' magor traalng Daxtners being taken out of

the negotiations.

18. The Community also considers that the negotiations should encompass export
restrictions, which in its view clearly fall within the purview of GATT Article XI.
On the other hand, as indicated above, the EEC would exclude from the negotlatlons
restrictions on agricultural products (except perhaps in the Agriculture Group)
and on textiles covered by the MFA. Restrictions on imports from state-trading
countries for which special procedures are provided for in accession protocols
should also. be excluded.

19, In @eneral the EEC has shown little enthusiasm for a mulullateral approach
to negotiations on quantitative restrictions and considers case-by-case negotia-
tions to be more realistic in view of the diversity of the restrictions involved.
In any case it considers it premature to formulate general negotlatlng procedures
until further progress has been made in other related areas of the MIN, notably
in the Safeguards Group. ’ '

20, The position of the Nordic countries and Switzerland appear to be broadly oy
the same as th t of the EEC., Switzerl:nd has supported the EEC on the inclusion
of export restrictions in the ne@OtlublOHS.

2l. Japan considerq that priority should be given to the elimination of discrim-
inatory restrictions. Like the EEC and some other countries it is, however, =
opposed to a negotiating approach based on legal considerations and would favour
negotiations on a case-~by-case basis. ‘

22. Canada has from the outset favoured product-by-product negotiations on the
basis of requests and offers.g/ Like Australia, Canada has adopted the position
that the terms of reference of the Sub-Group do not cover export restrictions.
Canada would, however be prepared to discuss export restrlctlons in the context
of sector negotlatlons.

Developing;countries' positions

2%, Recognizing the seriousness of quantitative restrictions as a trade barrier ‘
for their exports developing countries have consistently emphasized the need for =
differentiated and more favourable treatment and for special negotiating proce-
dures in their favour in this area. Certain proposals made by developing countries

l/ See the Interregional Project's note on the meeting of the Sub-Group in
July 1977, pages 36-/l.
2/  cf, MIN/NTM/W/6E.
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are of long standing and have been under consideration in various fora prior to
the opening of the current MIN., The two standing proposals presented by India
respect of allAquantiiékiVe restrictions of interest to developing countries,
including restrictions on agricultural products and products covered by GSP. The
action programme calls for immediate removal of such restrictions on a preferential
basis and set out various transitional steps for exceptional cases where immediate
removal is not possible (phasing out of restrictions according to an agreed
schedule, progressive enlargement of quotas in favour of developihg countries,
adoption of measures to ensure full utilization of quotas or otherwise to improve
and liberalize the control or licensing procedures and removal of all discrim-
inatory aspects of remaining restrictions affecting developing countries),

24. The Brazilian proposal would permit a certain degree of reciprocity from
developing countries, in cases where developed countries have granted concessions
' on a preferential basis, although not for the liberalization of restrictions
which are inconsistent with GATT, discriminatory or affecting products covered by
the GSP,

25. As in other areas of the MTN, developing countries have taken the position

that the question of possible reciprocity from their side should be deferred until
there is a clearer view of what the overall benefits of the negotiations for them
would be. ‘This consideration has made them reluctant to participate in consulta-

tions on their own import restrictions. Like Australia and Canada, developing .
countries are firm that the Sub~Group's mandate does not cover export restrictions.

26. A more recent proposal by Mexicog/ calls for: the updating of the GATT
inventory on NIM's, and especially quantitative restrictions by the adding of
restrictions notified in the current consultations; arrangements for an advisory
machinery to establish comprehensive lists of quantitative restrictions notified
by developing countries against developed countries; joint meetings of developing
countries on quantitative restrictions of common interest to them and, joint
examination with the applying country of the need for their maintenance; and
commitments by developed countries to give priority attention to developing
countries' requests. The Sub-Group has been urged to discuss in depth the
proposals of Brazil and India and to expedite the setting up of a programme of
automatic elimination of guantitative restrictions in favour of developing
countries,

27. Mexico has subsequently elaborated on the second point of its proposal and
asked for a table based on the available consultation reports giving detailed
information, including trade statistics, in respect of restrictions maintained by
individual countries. Some developed countries, while not opposing this proposal,
have considered that the table might show a biased picture of the existing situation
as many consultations are yet to be terminated, and many: reports lack detailed
information.

&

cf. COM.TD/W/198 and MIN/3B/18 (India), COM.TD/V/188 (Brazil) and MTN/3B/15
(Synthesis by the GATT secretariat).

MTN/NTM/W/ 29,

See the Interregional Project's note on the meeting of the Sub-Group in
July 1977, pages ' '

SN
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28. The antipathy of some participants towards the multilateral liberalization.
programme. idea has effectively prevented e serious discussion of the substance of
devéloping countries' proposals. Some developed countries have, indeed, made it
clear that they cannot accept automatic elimination of quantitative restrictions in
favour of developing countries. Developing countries have been reaffirming their
understanding that agreement on the nature of differentiated treatment and on
special negotiating procedures for developing countries would be reached before

or ‘at least at the same time as a decision on general negotiating procedures.,

C. NEW NEGOTIATING PROGRAMME

29. Owing to the prevailing divergencies, the Sub-Group on Quantitative Restric—
tions was for a long time unable to take any firm decision, other than to continue
the consultation process and to revert to the proposed negotiating formulae and
procedures at a later date. Recently, however, the matter seems to have been
taken out of the hands of the Sub-Group consequent upon a new turn of events. Fol-
lowing initiatives taken by the United States and with the support of the EEC, a
new programme aimed at speeding up the negotiations, complete with deadlines and
target dates, have been put into application since late July.

30, In implementation of that programme, the Group on Non-tariff Measures and

the Group on Agriculture have each agreed upon a new set of procedures, which
follow traditional lines and fall back on traditional methods. Both involve the
use of product-by-product lists of requests and offers, the former to be submitted
by 1 November 1977 and the latter by 15 January 1978.

31l. According to the above agreements, special procedures are provided for devel-
oping countries which permit the submission of Joint requests. Arrangements will
be made for biloteral and plurilateral egotiations betwe n developed and developing
countries and developed countries will give priority and special attention to
requests made by developing countries in the presentation of offers. Outstanding
and unfulfilled requests on tropical products may be re-submitted by interested
developing countries, and will waintain their special and priority character. The
question of what differential measures will be applied under the new procedures
for securing special and more favourable treatment for developing countries
remains open. Developing countries have stressed that their acceptance of the
work programme in the two Groups would be conditional on satisfactory agreement

on such treatment. The Non-Tariff Measures Group has agreed that its Sub-Groups
should identify specific ways for providing special and differentiated treatment
with the objective of reaching an understanding on these issues before the end of
this year.

52. For the Agriculture Group, the new procedures seem to imply case~by—case
negotiations on quantitative restrictions affecting agricultural products. While
it is stated that participants should exercise restraint in making requests on
measures with regard to which multilateral solutions are being sought in the NTM
Sub=Groups, there is clearly no intention of precluding requests relating to
individual quantitative restrictions; the majority of developed countries ev-
idently hope that the new procedures will be considered sufficient to deal with all
quantitative restrictions so as to obviate the need for any multilateral action

in this domain. There appears little room for optimism concerning the establish-
ment of a multilateral liberalization programme on cuantitative restrictions.
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33. Although the developing countries may wish to pursue their original propo-
sals in the Sub-Group on Quantitative Restrictions this should not prevent them
from actively pursuing their interests in the context of the new negotiating
procedures adopted. In order to avoid the extreme bilateralism experienced
during the tropical products negotiations it would seem essential that developing
countries should prepare and co-ordinate their positions as far as possible and
work towards the submission of joint requests lists in areas of common interest.




~127 -

(¢) SUBSIDIES AND COUNTERVATLING DUTIES

Introductlon

1. In December 1975, the Trade Negotlatlone Committee considered that an agreed
approach to negotiations on subsidies and countervailing duties could be expected

in the céming year. Since then the Sub-Group on Subsidies and Countervalllng _
Duties l/ ‘has been presented with-a number of proposals by developed and developlng“
countries, including a draft’ negotlatlng proposal by Canada, but a common approach .
to the negotlatlons in thls area 10 yet to ‘be found.

2. The deliberations in the uub-Group have been characterized by substantial ~ =
differences as to the relative emphasis to be accorded to subsidies and counter-
vailing dutlee in an overall solution. Broedly speaking, two-main negotlatlng f‘
approaches car be dlstlngulohed. One is that pursued by the United States, whlch
puts the emphasis on an effective prohibition of" export subsidies; the other, by
EEC and most other developed countries, reflects a preoccupatlon with flndlng a »
solution which would lead to the adoption of meanlngful anury criteria in the use A
of countervailing duties by the United States. " While neither of thege is dev01d of
all interest to developing ~ountries, the latter's main preoccupatlon is with the
securing of a contractual recognition of their right to apply export 1ncent1ves ‘and
the adoption of rules which would minimize the risk of countervailing actions being
taken by developed countries against their exports. This note, which supplements a
previous brief by the Interregional Project on this subject, m/ briefly outllnes
the positions of participants on the main issues, and analyses the main p01nte '
presented in the Canadlan "draft arranéement" ' -

Review of the p031t10ne of partlcrpankp-on ma]or 1esues§/

3. The Unlted Statee traditionally regarde subsidies as a ‘serious trade dlstortlng
measure warranting priority attention in trade negotiatioms, malntalnlng that “an ‘
adequate solution to the subsidy problem would have largely resolved the counter--
vailing duty issues. It considers that the main aim of the negotiations:in this
area should be to strengthen the present GATT rules on subsidies, notably by
prohibiting a wider range of export subsidies than GATT's Article XVI:4 does .at.
present, and that sub31d1es and countervalllng duties are inextricably related

1/ At meetings on 5-6 April, 1% July 1976 and 28 February 1977. See. Interregional
Project's notes on these meetings in the 'Reference Manual on the Multilateral
Trade Negotiations, (UNCTAD/MTN/40/%upp 1, ' puges 27—31 and pages 17-18
of this document. )

2/ cf. "Reference Manual", (UNCTAD/MIN/40), -pages 61-66.
3/ See also Interregional Project's brief on subsidies and countervailing duties

in UNCTAD/MIN/40 and GATT document MIN/NTM/VW/52/Rev.1 ("Checklist of positions
on the various issues in the area of subsidies and countervailing duties")i*'
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issues, requiring co-ordinated solutions. Essentially the United States has
proposed that a code on subsidies and countervailing duties should specify three
categories of subsidies, viz.: (a) subsidies against which counter-measures can
be taken without the existence or threat of material injury being demonstrated; : .
(b) subsidies which can be subject to counter measures only under certain circum-
stances, e.g. if injury has been shown to exist; and (c) a permitted category
against which offsetting measures cannot be taken.l/"These rules would apply
equally to all products, including those in the agricultural sector. Special - -
provisions might be developed for particularly complex measures such as regional
aids or incentives granted within export financing schemes. There could be more
effective counter measures against subsidization in third country markets, such as
withdrawal of concessions or imposition of import restrictions by the affected
supplier against the subsidizing country. ' '

4. As regards the developing countries, the United States has indicated its willing-
ness to negotiate provisions for special and more favourable treatment within its
general approach, for instance, by placing certain measures which are included in
the first category for developed countries in the second category, for developing
countries, or by establishing criteria or limits for certain subsidies for developing
countries different from those applying to developed countries. However, such
differential treatment should be applicable only to developing countries which are
not "internationally competitive" and should be progressively phased out as their
economies develop.

5. EEC, which is mainly concerned with the adoption of a meaningful “injury test for
the imposition of countervailing duties by the United States, has put forward a
proposal whose main feature is a set of criteria which taken together bring about

a strict definition of the concept of "material injury".g/As regards subsidies, EEC
has traditionally supported the present GATT rules and advocates a "pragmatic
approach" aimed at ensuring respect for these provisions, notably by establishing
improved international procedures for notifications and for consultations, on both
bilateral and multilateral levels. Consistantly, the EEC has wmaintained that
problems in this area affecting agricultural products should be dealt with in the
Group on Agriculture. g - :

6. Canada, the Nordic countries, Japan and some other developed countries are
basically in line with EEC on the need for improved notification and consultation
procedures and for strict and uniformly applied criteria regarding material injury
in the use of countervailing duties, although the EEC's proposal for a code on

1/ See MTN/ﬁTM/W/ZG and MTN/NTM/W/@/Aqd,é

2/ See MIN/NTM/W/26/Add.1. According to the EEC proposal, injury examinations
should consist of two phases. Under the first, a situation of "market penetra-
tion" would have to be demonstrated (based on criteria such as a substantial
increase in imports, a substantial price undercutting by the subsidized product
as compared with the price of like goods produced in the country of importation
and’'a rapid increase of the market share of the subsidized product). All these
criteria would have to be met in order to proceed to the second phase which
would include an analysis of the situation of the affected industry, in which
factors such as those mentioned in the Anti-Dumping Code and the MFA would be
considered.




countervalllng dutles has not been supported in all its detalls._ These countries are
generally more positive as regards subsidies in the sense of favourlng greater
precision in the definition of "prohibited export subsidies". Canada has, in this

as in a number of other areas of MIN, emphasized the need for effective multlldteral
surveillance and dispute settlement procedures.

7. Austrdlia and New Zealand are malnly concerned w1th oecurlnm improved disciplines
on the use of subsidies in agrlculture Australia has), 1nter alla, called for more
strlngent rules for sub81dlzatlon in third country markets 1

8. While there is general reoognltlon that p0381b111t1es ‘exist for differentiated
and more favourable’ treatment for developing countries in this area, few developed
countries have been willing to clarify their position as to how this might be
accomplished. Many of them maintain that this gquestion should be settled when the
general rules have been drawn up. Some developed‘countries consider that the adoption
of ‘a rigorous test of material injury would have to a large extent enhanced the
position of developlng oountrles.

9. Among the oeveloplng countrles, Bra211, India, Venezuela and Mex1co have eubmltted
written proposals. These proposals, reflecting the common sentiments of developing
countries, mainly aim at ensuring differentiated and more favourable treatment through
a contractual recognition of developing countries' right to apply export incentives
(as they are at present entitled de facto by not having subscribed to the prov151ons
of Article XVI:4 of GATT) and through a contractual limitation on developed countrles‘
freedom to reeort to oountervalllng duties against thelr exports.

10. With regard to subsidies, India, Mexico and Veqe7uela have proposed that develop-
ing countries should have the right in general to apply subsidies, while Brazil is

for the adoption of a '"positive" list of export incentives wh:oh are expressly
permitted to apply. Neither of these approaches would a priori limit developing
countries' right to use export incentives.

11. In relation to the developing countries' basic idea that their exports should in
principle be immune from countervailing actions by developed countries, India and
Mexico are willing to accept that deviation from this rule should be permltteo where .
subsidization by a developing country has been proved to cause material injury and
no other solutions are foun@ through bilateral and multilateral consultations.
Venezuela considers that the exemption for developing countries should be absolute
and that developed countries should choose internal adjustment measures instead of
countervailing duties even in cases of proved market disruption. For Brazil
exemption from countervailing duties for developing countries' exports should be
absolute when these benefit from incentives included in the ‘positive" list. The

idea of explloltly llnklng'the subsidy and countervailing duty rules is a common
feature of the Brazilian and United States proposals. The "positive' list approach:”
of Brazil is, however, fundamentally different from the "permitted subsidies idea
of the United States. The former could conceivably include all incentives-that -
effectively stimulate exports, including those that would be on the United States
"prohibited” list. Even though the United States has shown some willingness to

1/ MIN/NTM/W/43
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compromise on the classification of subsidy practices for developing countries,
it does not contemplate any absolute exemption from countervalllng dutles as
proposed by Bra211. - :

12. Mexico has put forward certain ideas concerning differentiated and more
favourable treatment, one of them being that developing countries should not be
subject to any measures that developed countries might otherwise be permitted to
take under Article VI:6(b) of GATT (the right of developing countries to take -
action under that provision- when subsidized exports from developed countries _
causing material injury to developing third countries should be maintained) and
that. procedures for consultations should be established to deal with cases where
subsidized exports from a developing country 1n3urlously affect the interests of
another developlng country. ’

13. Most of the proposals by developing countries include provisions for prior
bilateral and multilateral consultations as a prerequisite for countervailing action.

The Canadian draft arrangement on subsidies and countervailing dutiesl/

14. This was put forward by Canada in February 1977, as it was explained, not so
much as a proposal reflecting Canada's own position as a contribution aimed at
stimulating the discussion and advancing the negotiating process. In the prelimin-
ary discussion of the proposal a number of countries, developed as well as develop-
ing, expressed reservations on various points, and no country seemed to be willing
to accept the text as the basis for the negotiations. As it represents the first
relatively concrete and s systematic proposal to date it is thought that it may be

of use to examine it in some detail.

15. If should oebpointed out at the outset that the Canzlian draft text doeé not
lend itself easily to a brief summary ow1ng to its complexity and its multiple
alternative or unclear provisions

16. The proposed arrangement, which is drafted in the form of a self-contained
instrument, ,/1nterprets, elaborates and, in some respects, significantly broadens
the present GATT rules on subsidies and countervailing duties (Articles XVI and V1),
lays down elaborate provisions concerning notifications, consultations, surveillance
and dispute settlement procedures, domestic administrative proceedings (1nclud1ng
Judicial review and appeal procedares) and includes certain provisions relating to
the rights and obligations of aeveloplng countries and some general provisions. The
draft contains alternative provisions on a number of key issues where it has not
been deemed possible to meet the diverging positions among participants by way of a
single text.

1/ MIN/NTM/W/80

g/ The arrangement is drafted on the basis of the "conditional MEN® principle,
i.e. the rights and obligations under the arrangement would only apply to
signatories. '
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(a) Provisions relating to subsidies

17. The rules on subsidies (Articles 1-3 of the text)would modify the present -
structure of GATT Article ¥VI by differentiating the obligations between three: ..
product groups (non-primary products, primary industrial products, and primary
fishery and agricultural products). Separate rules are provided for each product..
category, both with regard to export subsidies and otlier subgidies. ' The draft does’'.
not define the pioduct‘coverage of the varioug categories other than by way ofra.
reference in Articles 2 and 3 to the general definition of "primary products" -
contained in supplementary note 2 to Article XVI, Section B,of GATT.1/

18. The provisions relating to export subsidiesg/wéuld extend the existing pro-
hibition of such subsidies on non-primary products in Article XVI:4 to cover also
primary industrial and some primary fishery and agricultural prodncts.ﬁ/ This
broadening of the existing prohibition is accomplished by means of a rather radical
interpretation of the provisions of GATT  Article XVI:3, to the effect that the
granting by a signatory of an export subsidy on such producte would automatically
be deemed to result in that signatory having "more than an equitable sharve of world
trade" in the product concerned. el ‘ Lo

: - : B | , , P
19. As ‘regards other subsidies ("domestic1subsidies"),i/ the draft prvides two-
alternative sets of obligations.j/ None of these alternatives wouldvimply any

l/ This note defines a "primary product™ as "... any product of farm, forest or
fishery, or any mineral in its natural form or which has undergone such pro-
cessing as is customarily required to prepare it for marketing in substantial

-volume in international trade'. Thus, one might assume that the suggested |
category "primary industrial productis" would basically consist of ores and
minerals and forestry products such as logs and timber. SR :

g/ The draft envisages three alternative ways of defining export subsidies =
either by way of a general definition (cf. article 6A of the draft), or by
enumeration of the practices deemed to be export subsidies, or thirdly by a
combination of these alternatives. .

j/ For the category "primary agricultural and fishery products', the draft would
further differentiate the obligations on export subsidies between three sub-
groups of products, the coverage of which would be a subject for negotiations.
For one group of products export subsidies would be prohibited; for a second,
existing subgidies would be subject to a standstill undertaking and be phased
out progressively; and for a third they would be permitted up to certain
(unspecified) levels (cf. Article BAn(a) - (c) of the draft).

4/ The present GATT rules do not deal specifically with "domestic subsidies". Such
subsidies are only subject to the notification and consultation requirement in
Article XVI:1 (if they operate "directly or indirectly" to increase exports or
to decrease imports). Article VI, however, permits oountérvailing‘actions
against any subsidy granted "directly or indirectly" on the manufacture, -
production or export (including special transportation gubsidies) of a product
provided that the subsidization causes or threatens to cause material injury to
a domestic industry in the importing country.

5/ The draft contains a general definition of "domestic" subsidies (Article 6B).
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specific constraints on the use of such subsidies. The difference between the two

is mainly related to the scope for countervailing actions in each case. --The first
alternative would imply a listing of specified "domestic" subsidy practices and in
respect of each practice, determination of acceptable levels of subsidization below
which countervailing actions would not be authorized but above which counter measures
could be taken if the subsidization had caused or threatened to cause injury.
According to the second alternative, signatories would undertake certain general
obligations in respect of "domestic subsidies" (e.g. to take all necessary steps to
minimize trade diverting or trade distorting effects of such subsidies-and endeavour
to avoid creating injury to the industries of other signatories). Countervailing =~
actions would under this alternative not be precluded in relation to any particular * -
level of subsidization but would be subject to a more rigorous test of injury.;/ _
Both alternatives are provided for in respect of non-primary and primary industrial
products, whereas only the second would apply to primary fishery and agricultural -~
products. ' ‘ o

(b) Provigions relating to countervailing measures

20. The provisions governing the use of countervailing measures are, if possible,
even more complex than those on subsidies. In order to understand their implications,
several articles of the draft (e.g. articles 4-6) should be read in conjunction. If
implemented, these provisions would imply a revision of GATT Article VI in a number
of important respects.  First of all, it is important to note that the draft's:
definition of "countervailing measures’ (Article 6D) would significantly broaden the
scope of application of that Article, as it would permit not only countervailing
duties 2/ as a remedy against subsidization but also other counter measures such as
increased tariffs, quantitative restrictions and withdrawal of tariff bindings. The
draft does not specify the circumstances under which these additional counter
measures could be applied. It could, owever, be assume’ that they are intended for
cases where countervailing duties in the traditional sense might prove inappropriate,
for instance against subsidization on third country markets or against subsidization
resulting in import replacement.

21. The broadened scope for cbunter measures is balanced by a set of provisions
which would significantly 1imit the scope for unilateral countervailing action.
Thus it would be for a multilateral body to determine whether or not a gignatory is
in breach of its obligations (e.g. by paying a subsidy inconsistent with the
arrangemént) “and to authorize imposition of a countervailing measure (i.e. in line
with the provisions of Article XXIIT of GATT). Determinations regarding the exist-
ence of;injuryfwould be left to the authorities of each signatory, but one could

l/ A footnote to Articles 1B and 2B of the draft arrangement seems to indicate ﬁhe
possibility of providing for different injury criteria to deal with different -
situations. However, on closer examination it appears that the same injury
vcriteria“(unsPecified) would in fact apply for countervailing measures against
any type-of "domestic" subsidy. '

g/ Article VI:3 of GATT defines a "countervailing duty" as a special duty levied
for the purpose of offsetting subsidies, not in excess of the estimated bounty
or subsidy. ‘ ' :
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request examination of the consistency of such determinations with the,relsvant
provisions of the arrangement by a multilateral body. ' o

22. In simplification of the GATT provisions, the draft makes no distinctions
between the procedures to be: followed for countervailing actions against'suﬁsidiza-
tion affecting a domestic industry and subgsidization affecting thirdhcounfryf
interests. With regard to counter measures against export subsidies the draft
includes two alternative provisions, reflecting different attitudes concerning the
need for injury criteria. According to the first, which reflects the attitude of
the United States, prohibited export subsidies would as such be deemed to be
injurious and would therefore not require a test of injury for the imposition of
countervailing measures (but would still be subject to prior consultations and
authorization by a multilateral body). Under the second alternative, countervailing
measures to offset the adverse effects of export subsidies would be subject to the
same injury requirements as other subsidies.l/ ' ‘

2%, The various stages of a countervailing action as envisaged in the draft might
be as follows (assuming that the second alternative mentioned above is adopted);

- consultations between the country allegedly granting a subsidy inconsistent
with the arrangement and the country which considers its industry injured
thereby with a view to reaching agreement as to the facts and how the matter
might be resolved; : L '

- if no mutually satisfactory solution has been reached in such consl;_tlt_ajd;ic‘)jnsvr
within a fixed time period, either country may refer the matter to the ’
multilateral body;2/

- the mul.ilateral body would concider the matter with a view to facilitating
a solution. If it decides that the subsidy in guestion is inconsistent with
the arrangement it will authorize the affected country to impose a counter-
vailing measure;

- in case the multilateral body cannot reach a decision within a fixed time
period it will, on the request of either country, refer the matter to a
panel which shall promptly investigate the matter, make a statement
concerning the facts and make appropriate recommendationss

- if the panel determines that the subsidy at issue is inconsistent with the
arrangement it shall recommend elimination or modification of the subsidy,
compensation for the damage caused by the subsidy, and/or.authorization by
the multilateral body of imposition of a countervailing measure;

l/ The draft leaves open the guestion of the degree of "injury" which should exist
to motivate countervailing measures (i.e. whether it should be "material,
"serious" or subject to any other qualification).

(]

The draft envisages the establishment of a multilateral body to administer the
arrangement composed of representatives of all signatories and of a panel
consisting of 3-5 "non-governmental persons'.
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- 1f a countervalllng measure is 1mposed, the country affected by 1t may .
request examination by the multilateral body as to whether the injury deter-
mination made is consistent with the prov181ons of the arrangement and

. whether the impact of the’ countervalllng measure is greater ‘than requlred .

" to offset the effect of the subsidy. The procedures to be followed upon ,
such a request include most .of the elements described above, i. e.=exam1natlon‘

by the multllateral body and the panel and ‘ ' ‘

- the draft’ also prov1des for rev1ew of the need to malntaln countervalllng
. measures 1mposed apd stlpulate that a countervam]lng neasure may only
remain in force as 1ong as the relevant subsldy remalns in effeot or as’-
. 1ong as it 1s cau31ng 1n3ury. o » .

(¢) Definitions, procedural and general prov1 sions

24. Article 6 of the draft contains a number of definitions and provisions relating
to domestlc administrative procedures. Apart from the deflnltlons of subsidies and
countervalllng measures mentioned above, it defines the ‘concept of "industry" and
specifies certain indices of injury to be considered in injury determination while
1eav1ng the basic question of the degree of injury warranting a remedy open to
negotlatlons 1/ It also includes certain guidelines to be followed in domestic
investigations relating to subsidization or determination of injury and prov1des
for the institution of judicial, arbitral or administrative tribunals or procedures
for reviewal and correction of the imposition of countervailing measures. Most of
these provisions are built upon the corresponding Articles of the GATT Antl—Dumplng
Code. Article 9 contains certain general provisions dealing with the rlghts and
obligations of signatories in respect of measures in critical and emergency
51tuat10ns, prov151ons relatlng to retroact1v1ty, etc.

(d) Provisions ?elatlng to @eveloplng countries

25. The rights and obligations of developing countries are dealt with in one of the
final articles (article 7). As regards subsidies, the text implies that specified
adherlng developlng countries would be allowed to grant otherwise prohibited export
subsidies but only in respect of some product (a list of which would be drawn up)
and only for a limited time perlod to be’ determlneo) neoessary to make those -
products competitive lnternatlonallv. While the scope' of the obllgatlons is not
totally clear from the text, the way it is drefted the article could conceivably
be interpreted to mean that some developing countries would have to assume the full
obllgetlons of the arranﬂement as regards export subsidiés. There is"no special
provision for adhering devéloping oountrles in respect of the rules governlng the
use of "domestic'" subsidies

1/ A note to Article 6G of the draft reflects the position of Canada and some
other developed countries that the degree of injury should be much more

‘than de minimis or negligible, a ‘concept which has been applied by the
United States’ authorities in determlnlng 1n3ury in antl-dumplng cases."
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26. As regards countervailing duties the articlé. implies that the developed
countries signatory to the arrangement would undertele not. to impose countervailing:
measures against export subsidies granted by developing countries for products- ...
falling within the “"permitted category”, as long as such subsidies were not causing.
injury.l/ As regards "domestic'" subsidies a similar exemption would apply if the
subsidy results only in import replacement in respect of products not bound in the.. .
developing countries'! tariff schedule.2/ This means that a developed. country can:
impose countervailing measures against developing countries' products receiving
domestic subsidies which cause export expansion and injury.

27. 1In discussing the Canadian draft j/ developing countries have generally

reiterated their basic position with regard to special and differentiated treatment
and emphasized that provisions for such treatment should be embodied in every rele--
vant provision of an agreement and not be relegated to a single paragraph. :

28. The degree of "differential® treatment envisaged in the draft agreement
obviously falls substantially short of meeting the objectives of developing countries.
Besides, it would obviously be extremely difficult to negotiate the suggested lists:
of products for which individual developing countries would be allowed to grant:
export subsidies. DIven some developed countries have admitted that there must be
less complicated ways of extending special and differentiated treatment for develop—
ing countries. s ' ' - : '

29. Some developed countries, e.g. the United States, have maintained that the more:
industrially advanced developing countries should undertake certain obligations as
regards the use of export subsidies. Iven if some developing countries should find
it possible to do so, acceptance of such obligations would need substantial induce-
ment in the form of concrete benefits deriving from participation. Here the
Canadian draft .ffers no more than an w Jertaking that ccuntervailing measures
would not be applied on developing countries' exporis where the subsidy causes no
injury - an obligetion which all GATT contracting parties, except the United States,
are already bound to respect — and a similarly meaningless obligation to exempt
developing countries from countervailing measures against "domestic' subsidies.

More interesting benefits for developing countries are needed for them to consider
it worthwhile to adhere to this arrangement. '

l/ The intention of this provision appears to be to provide for some degree of
differentiated treatment in case the first of the alternative solutions discussed
in paragraph 22 above would apply, i.e. if countervailing measures could be
applied against export subsidies without a test of injury. If the second alter-
native would apply (i.e. if counter measures against export subsidies would also
be subject to an injury test),there would be no special provisions for -developing. -
countries regarding counter measures against export subsidies.

2/ The rationale for the reference to unbound items is not further explained in
the draft. S o L ‘ - :

&

See the Interregional Project's note on the meeting of the Sub-Group in
February 1977, pages of this docqment. ' .
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30. On the other hand the Canadian proposal is potentially of value to developing
countriesy; if it can be suitably adjusted to meet thelr requlrements. For. instance,
even without the desired complete exemption for all exports from developing countries,
it would be an improvement for them with the establlshment of objectives and strict
criteria for the imposition of countervailing duties and rules requiring prior .
bilateral and multilateral consultations. The procedures provided in the Canadian -
draft (cf. paras. 21-23 above) may be overly rlgld but are broadly in line with those
suggested: by developing countrles ;/ ,

31. Much further discussion is obv1ously needed before all the elements of an injury
criterion which adequately takes account of the interests of developing countries
are sorted out. The basic question of what degree of injury should exist before
countervailing measures could be taken is left open in. the Canadian draft. The key
elements of developing countries' proposals as regards the injury criteria are that
material injury should be caused tec an entire industry and not only a few individual
production units,g/ and that it results directly from a subsidy. The mere threat of
such injury should not be a valid cause of countervailing action against developing
countries and due account should be taken of the trade interests of the exporting
country (in accordance with the provisions of paragraph 3(c) of Article XXXVII of
GATT, and of the adverse impact of the countervailing action on the affected industry
and the economy of the exporting country). A further strengthening of these elements
might come from a more explicit obligation for developed countries to explore all
possibilities of redressing a situation of proven material injury through internal
adjustment measures before resorting to countervailing duties (of the. proposal by
Venezuela). The position may also be taken that subsidized exports from developing
countries should be subject to a more rigid injury test than those from developed
countries (e.g. by providing that in the former case injury should be "serious" in
the sense of Article XIX of GATT, i.e. safeguards criteria should apply). This
would be partlcularly important were the scope of Article VI to be broadened so as
to allow recourse to other counter measures than countervalllng duties as suggested
by  Canada. - .

32. Whether subsidies affecting agricultural products are to be dealt with in the
spec1a11zed Sub—Group or in the Agriculture Group, developlng countries would
naturally wish to support a solution which would set stricter limitations on the
subsidization by developed countries of products which compete directly or 1nd1rectly
with products of export interest to developing countries.

33. It would.seem highly undesirable, if not inappropriate, to base an agreement
on subsidies and countervailing duties on the "conditional MFN" principle as does
the Canadian draft. Even with substantial improvement, it is most unlikely that
such an agreementfoan be. accepted by all countries. In the 01rcumstancesrlt_would

l/ cf. for example the Brazilian proposal in MIN/NTM/W/26, paragraph 14.

g/ The Canadian draft defines "industry" in line with. the provisions of the Anti-
Dumping Code (i.e. meaning all or a substantial part of the producers of the
like product).

j/ cf. the Mexican proposal to prohibit export SubSldleo in developed countrles
on primary products (MIN/NTM/W/43/Add.3). B
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be most unfortunate if the benefits are limited to adherents and denied to non-
adherents. The abridgement of the unconditional MFN treatment clause would be in
breach of the non-reciprocity provisions of Part IV of the GATT and the Tokyo
Declaration. A comparison could for instance be made with the GATT Anti-Dumping
Code which does not discard MFN application. In fact, some developed -countries have
argued in the Group on Non-Tariff Measures l/ that they would be providing special

and differentiated treatment to developing countries if they applied the provisions
of such codes on an MFN basis.

cf. pages 10~-12.
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.. IV TECHNICAL NOTE. . @

" IRUPIGAL PRODUCTS: A GENFRAL ASSESSMENT OF NEGOTTATIONS T0 DATE i
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Introductlon

1.. On 30 December 1976 a GATT press release“/announced that seven developed parti-
cipants in the Multilateral Trade Negotiations would put into effect, on 1 January
1977, "trade concessions and contributions on tropical products to developing
countries". These countries had met the deadline set by the Trade Negotiations
Committee in December 1976. It was expected that three other developed countries
would put their concessions or contrlbu‘7ons into effect as soon as the necessary
domestic.procedures had been oompleted These. actions were described as. "the
first concrete results of the Tokyo Round Multilateral Trade Negotiations". and it
was recalled that the Tokyo Declaration had singled out tropical products for
"special and priority"” treatment. The last paragraph of the press release, however,
stated that. "varying assessments were made in-the Tropical Products Group of the
initial offers made by the developed countries". -This paper will attempt to provide
one such assessment, including both an evaluation of the offers made as well as an
analysis of the conduct of negotiations to date in this "special and priority"
sector, with a view to identifying areas where further action is required.

A, BACKGROUND

2. The Tokyo Ministerial Meeting of September 1973 which launched MIN of course
was not the first agreement to negotiate on tropical products, nor indeed was it

the first time that "priority" was attached to liberalization in this sector. Below
is a brief account of various actions taken in GATT, beginning with those relating
to developing countries' exports in general, including tropical products, followed:
by those specifically.relating to this sector. The tediousness of this account;

it would seem, faithfully reflects the futility of the developing countries' efforts
over a long period and thelr ensuing frustratlon whose end is unfortunately not yet
in sight. .

Discussions in Gi.IT

3.  Problems of trade in tropical products first received particular attention in
GATT in 1957 in the context of the initial examination of the European. Economic
Community and its association with the"overseas territories". Ten products_/ were
identified as candidates for an examination of the possible trade effects on third
countries of this association., The fellowing year, largely in response to a report
of a panel of experts(the "Haberler Report"), and the consequent general recognition
that the "passive" approach adopted up to theni/ was not adequate to meet the needs
and objectives of developing countries, GATT established a Programme of Action

1/ GATT/1190. (The seven were EEC, bweacn, Vorway, Finland, Switzerland,
Australia and New Zealand.)

R

These three were Japan, Canada and Austria. The eleventh developed participant,
the United States, has presented a preliminary effer, but implementation is
awaiting "contributions" on the part ef benefitting developing countries.

Cocoa; coffee, bananas, oilseeds and vegetable ocils, wood and timber, tobacco,
hard fibres, cotton, sugar and tea.

R

i.e. that of allowing developing countries resourse to restrictive measures
and subsidies not permitted for developed countries.
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"directed towards the attainment of the objectives of the General Agreement through
the further reduction of barriers to the expansion of international trade",l which
contained among its three principal topics "other obstacles to international trade,
with particular reference to the importance of maintaining and expanding the export
earnings of the less developed countries". The task of laying down the lines of
action to be taken for the carrying out of the co-ordinated programme in this
regard was given to a special Committee ("Committee III"). '

4.  Over the three subsequent years, Committee ITI presented a number of reports
to the Contracting Parties identifying the major obstdcles to an expansion of the
exports of developing countries, including those  facing trade in the major tropical
products (although they were not identified separately as such). The CONTRACTING
PARTIES, meeting at Ministerial level in 1961, adopted a Declaration concerning
the "Promotion of the Trade of Less-Developed Countries" in which it was recognized
that there was a need for a "conscious and purposeful effort on the part of all
governments to promote an expansion in the export ‘earnings of less-developed
countries through the adoption of concrete measures to this end."g/ In a parallel
Decision, in the "Implementation of Conclusions of Ministers" the CONTRACTING
PARTIES agreed that "immediate steps should be taken to establish specific
programmes for action, and where feasible, target terminal dates for progressive
reduction and elimination of barriers to the exports of less developed countries',
and specifically that "it was necessary to bear in mind the view of most Ministers,
that the»quest%i7 of duty-free entry for tropical products should be given careful
consideration."d/ Pursuant to this Decision, Committee III established in 1962 under
its auspices a Special Group on Trade in Tropical Products assigned inter alia to
"consider ways of overcoming difficulties confronting less-developed countries
exporting these products".£7

5. In connexion with the reports submitted by Committee III in November 1962, the
developing countries members of that Committee put forward a proposed "Programme

of Action'". The proponents of this Progiamme noted that no specific programmes

had been established following up the conclusions of the Ministerial Meeting which
had been expected to "résult in concrete measures which would usher in'a new era in
the trading relationships between the less-developed and industrialized countries".
They also expressed their disappointment at "the gap between the performance of

the industrialized countries and the Decisions taken at the Ministerial Megﬁing".5

GATT BISD Seventh Supplement, pages 27-29.

Declaration of December 1961 GATT BISD Tenth Supplement, pages 28-32.
Decision of 7 December 1961 GATT BISD Tenth Supplement, Pages 32-34.
GATT BISD Eleventh Supplement, pages 174-175. |

GATT BISD Eleventh Supplement, pages 204-206.
. .

YRk

n
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The Programme included, inter alia, duty-free entry for tropical products into the
industrialized countries by 31 December 1963, following up a proposal made two years
earlier by Nigeria. oo :

6. The Programme of Action was considered by the Ministerial Meeting which launched
the sixth multilateral round of trade negotiations in GATT in May 1963 (the so-called
"Kennedy Round"). The Ministers had before them a report from the Special Group

on Trade in Tropical Products which contained a set of general recommendations
inviting Ministers, inter alia, to endorse the general objective of free access

to markets for tropical products and to decide that, where prior action could.

not. be taken on barriers to trade and restraints on consumption of tropical products,
these should be dealt with iy the context of the forthcoming GATT trade negotiations--
(i.e. the "Kennedy Round”)¢$7 These general recommendations were accepted by
Ministers, other than those of the EEC and ‘the States associated with the Communitys
who maintained that the main cbjective should be to organize markets.

7. At the meeting of the Special Groupg/ wvhich followed the Ministerial meeting,
Nigeria, supported by some other developing countries, suggested that a programme
be established for the elimination of barriers to trade in tropical products. DMNost
developed countries, however, (except EEC), suggested that liberalization should
be sought in the context of the Kennedy Round. Consequently a liaison mechanism
was established between the Special Group and the Trade Negctiations Committee.

Negotiations in the Kennedy Round

8. . A meeting of TNC at Ministerial level in 1964 once again reiterated the
intention to deal adequately with tropical products in the negotiations. In 1966
the GATT Committee on Trade and Development conducted a review of the implementation
of the 1963 Ministerial Conclusions and noted that those in regard to tropical
vroducts had not been implemented in all instances as a number of tropical products
were still subjected to import restrictions and high fiscal charges, as well as

to differential tariffs on their processed and packaged forms. The hope was
expressed that it would be possible to achieve fyll implementation.of these:
conclusions in the course of the Kennedy Round.éy . oo : :

9. In 1967, the Committee on Trade and»Developmenf set up_éﬁ Qg;Hoc'Group to -
carry ogt an assessment of the results of the Kennedy Round from the point of view
of the interests of developing countries. Among the findings of this Grou

l/ GATT BISD 12th Supplement, pages 41-44 and 152—164. Certain individual
products were the object of separate recommendations by the Special Group
(coCoa, coffee, bananas, tropical cilseeds and oils,ﬁtea, tropical timber).

2/  CGATT BISD 12th Supplement, pages 162-164.

2/ It might be noted in this context that under Section 215 of the Trade Expansion
Act of 1962, the United States was authorized the go beyond the general
50 per cent tariff reduction on certain tropical agricultural and forestry
products (defined according to geographic criteria)., However, the conditions
attached to this authority, including the absence of significant production
in the United States, and the taking of equivalent action by LEC, rendered
it almost useless in practice, (see Curtis and Vastine, The Kennedy Round and
the Puture of American Trade, Praeger, New York 1971),

A/ GATT BISD Fifteenth Supplement, pages 148-155.
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were that tropical products accounted for 70 per cent of the cases where no reductions
were made on tariffs on products of interest to developing countries. Of the almost
$2 billion tropical product imports dutiable in developed countries, duties had been
removed on about $125 million, i.e. about 6 per cent. It also appeared to the

Ad Hoc Group that tariff escalation had been intensified in certain cases, and that -
there had been hardly any reductions of internal fiscal charges on tropical products.
Consequently, the Committee on Trade and Development considered it necessary to
reactivate ‘the Special Group on Tropical Products to again examine problems affecting
trade in;ffopical products and to report on ways and means of overcoming those
problems.t/ The Ministerial Meeting which concluded the Kennedy Round and launched

a new work programme recognized that the results of earlier efforts and the Kennedy
Round had left many of the problems of most developing countries unresolved and
agreed that a maximum effort was needed in GATT and elsewhere directed towards the -
expansion of the export earnings of the developing countries and thus, towards

the early resolution of their problems.

Preparation for MTN

10. In the period between the initiation of the GATT Work Programme and the
decision to embark on MIN (i.e. 1967—72) efforts towards action on tropical products
were exerted in several GATT bodies. The Special Group on Tropical Products
attempted to take up, on a priority basis, outstanding problems relating to
tropical vegetable oils and seeds but this work was soon shifted to the Agriculture
Committee. Lack of progress in the latter forum prompted a number of delegations
(including Nigeria, Sri lanka), to express their disappointment that, despite

the importance of the matter, instead of urgent and concrete solutions being worked
out it had merely been passed from one GATT body to another. As a result the
Committee on Trade and Development "appealed to governments to give urgent
consideration to the problem of trade in.fyopioal products with a view to finding
concrete solutions as early as possible'.

11. ‘inother GATT bgdy which dealt with tropical products during this period was
the Group of Three§7 which was requested in 1971 to present proposals in regard

to the concrete action that might be taken to deal with the trade problems of
developing countries. This Group noted the continued maintenance of import duties,
including tariff escalation, and internal taxes on tropical products and recommended-
that these be eliminated.

;/ A more comprehensive and detailed study conducted by UNCTAD in 1968,
(TD/6/ReV.1), confirmed the disappointing results for developing countries in
the Kennedy Round, noting inter alia that while significant tariff reductions
had. been made on a limited range of tropical products by individual developed
countries, little or no improvement of access was achieved for several products
of major export interest to developing countries and, moreover, special fiscal
charges and quantitative restrictions were still applied in certain developed
country markets.

g/ GATT BISD Seventeenth Supplement, pages 126-127,

ﬁ/ Composed of the Chairmen of the Contracting Parties, the Council and the
Committee on Trade and Development,
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12, In the preparatory work which took place between November 1972,when it was
decided that: anc . her miltilateral round .Jould  take places;a..d the 1973 Tekyo
Ministerial meeting which -officially launched MTN these objectives were again.
restated. In the period between the adoption of the Tokyo Declaration and the . .
actual commencement of the negotiations in February 1975. (follow1ng the passage

of the United States Trade Act) Group 3(f) cond ted,furthermctudles of "all the
pcrtlnent data on trade in troplcal products" —7 ‘ :"‘ R

13. The report of Group S(f) to the Trade Negotlatlons Commlttee 1dent1f1ed as -
had earlier reports, tariffs, tariff escalation, gquantitative restrictionsy
internal taxes and other non-tariff measures. Although some developing countrles
reiterated .the position that price stabilization constituted the major problem.
facing trade in tropical products, —7y others considered the removal -of trade
barriers to have a greater priority. Group 3(f) informed TNC that it had not
been able to complete the work assigned to it in its entirety. The United States:
made a lengthy statement in which it referred to the poss1b111t1es of contrlbutlons
by developlng countrles 1n thls context. :

B, THE NEGOTIATIONS IN MTN

14. At its first meeting in March 1975 the Tropical Products Group adopted a
procédure-as well as a date for the submission of requests on a:bilateral bgsis,
for ‘the circulation of these.requests and the form which they should take. It
was clearly stated in the "Guidelines for the Organization of Negotlatlons" inter
alia that (a) full account would -be: . taken of the relevant provisions of the
Tokyo Declaration ineluding the principle:of non-reciprocity; (b) negotiations
would be initiated without prejudice to what might or might not be considered a
tropical product; (c) problems facing trade in tropical products which required
multilateral action might be examined by the Group; - (d). full account would be.
taken of the solutions proposed during the work of Group 3(f).

15+ "Requests were submitted by 44‘developingé/ countries to the eleven developed .
participants., These requests referred both to tariffs (with both MTN and GSP - s
reductions being selected) as well as to specific non~tariff measures. At the ... -
meeting of ‘the Trade Negotiations Committee (INC) held in December 1975, stréss was-
laid on achieving repid progress in this sector; TNC agreed that an agreement on

tropical products should be achieved in 1976. Offers were made during the spring

of 1976 by the developed countries, the United States offer being unique in-tha® -

it was accompanied by itu own request: llst for contributions br Lnd1v1dual deVLlop-
ing countries., . . . \ Do ’
16. At the first meeting of the Tropical Products Group after the submission of -
offers (30 June-l July 1976) ‘developing countries unanimously expressed théir.

1/ See s?ries MTN/BF/?/Add.l—ll, MIN/3F/4~12. The extent to which the information
contained in these studies was taken into account by the participants in the
negotiations is difficult to identify.

2/ MTN/6.
3/ MIN/TP/1.
4/ GATT definition.
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disappointment over the scope and content of the offers.l/A Identified among the
inadequacies were (a) lack of.response to requests for concessions on important
items, (b) offers of very minor reductions in tariffs, (c) omission or very minor
reductions on processed tropical products, (d@) unclear situation regarding bindings,
(e) inflexibility of responses to those requests specifying either MFN concessions
or GSP contributions, (f) lack of offers on non-tariff measures, and, of course,
(g) requests for reciprocal concessions. Developing countries recalled that while
they clearly intended to make a contribution to the overall result of MIN, such
contribution could only be considered when the objectives and commitments of the. ‘
Tokyo Declaration in their favour had been adequately fulfilled and when they were
convinced that they had secured additional benefits from the negotiations. ‘
Developing countries also stressed the need to preserve the multilateral character
of the negotiations; the ASEAN countries suggested that the only hope for doing
this was to draw up a consolidated request/offer list and to explore in a
multilateral context the possibilities for improving these offers, including a
discussion of the "compelling reasons" ﬁ?iCh made it impossible for developed
countries to comply with many requests‘Z It was agreed that the consolidated list
would be prepared and that at the—subseguent meeting of the Group there would be

a multilateral discussion of the offers made.

17. At fhe most recent meeting of the Group (October 1976) such examination did

not effectively take place. The consolidated request/offer list had been prepared
but was not before the Group as it was classified as "Secret". Developing countries
noted that with few exceptions bilateral consultations had not led to any improve-
ments in the offers., Most developed countries announced that their offers
represented a maximum effort on their part and that any improvements would have to
be discussed in other areas of MTN, On the other hand the United States stressed
its willingness to engage in further bilateral consultations but stated that it

was not prepared to grant unilateral concessions.

18, On 30 Dece:rber 1976 a GATT Press Release announced that the trade concessions
and contributions to developing countries by Australia, the EEC, Finland, Norway,
Sweden and Switzerland would be in effect from 1 Janmuary 1977 and that it was
expected that Austria, Canada and Japan would do so over the coming months.

;7 See notes prepared by the Interregional Project on the meetingsof the Tropical
Products Group, held in 1976 (UNCTAD/MTN/40, Supp.l, pages 100-109).

See MTN/TP/W/19.

The "Lettre d'Information du Bureau de Gendvé'of the EEC stated "The Community
considers that implementation of its offer by lst Januaxry 1977 will put an

end to negotiations in the tropical products sector...” (Numéro 26,

% novembre 1976). ' S

R




Ce AN EVALUATION OF THE OFFERS

19.  This section exaumines the results o, the negotiations carried out under the
auspices of Group "Tropical Products" over the period 1975-76. The "evaluation"
does not attempt to draw up a set of overall conclusions but is directed rather
towards indicating areas for further action, given the position of developing count-
ries that the negotiations in this area have not terminated. The contributions and
concessions offered and/or implemented by.developed countries are examined from two
points of view (i) the response to the requests submitted by developing countries in
the course of the negotiations and (ii) the progress attained and that remaining to
be achieved towards the long~standing objective of duty free, barrier free access
for tropical products into the markets of developed countries.

20. . The results of this evaluation can only be taken as indicative, as it is dif-~
ficult to assess with any degree of precision the benefits obtained from a negotiation
which included so many variables such as (i) eleven tariff schedules of greatly
varying structures, (ii) the existence of both MFN and GSP tariff rates complicated
by different lists of beneficiaries for these rates, as well as the additional
complexities of ceilings and other criteria influencing the degree of, and benefits
derived from preferential treatment (iii) unanswered questions as to the degree of
permanency. and the contractual status of the results achieved.l/

2l. A further complicating factor arose from the difference between the United
States offer and the other ten, in that (i) it took the form primarily of reductions
of MFN rates on items where zero GSP rates already existed, (ii) it has not been
implemented. Given the fact that this study is intended mainly as a possible guide
to future action rather than a historical record, separate treatment of the United
States offer seemed warranted. ;

1. Summarx

22. In the course of the negotiations ca-ried out in Group "Tropical Prcducis" to
date, tariff requests on the part of 41 developing countries members of the Group of
77 to eleven developed ra-ket economy participants covered 5374 tariff linc itoms2/
and § 19.5 billion3/ of imports from the Group of 77 (cee Table 1). These tariff

l/ Although the evaluation attempts to present some "answers", it also brings up a
number of guestions that can only be clarified by the developed countries
themselves in the course of the continuation of the negotiations on tropical
products.

g/ This figure excludes requests on 595 tariff lines covering $4.1 billion of
imports from the Group of 77 where the MFN rate was already bound at zero; it
includes, however, request in respect of tariff lines subject to positive MFN
rates where the GSP rate was zero (this would explain, for example, the large
number of tariff lines where requests were made but no offer given in the Nordic
countries), ’ ' '

j/ Import statistics refer to 1971-1974, the import year differing among the eleven
importers: Australia, EEC, Japan and United States, 1974; Sweden and Switzerland,
1972; Austria, Canada, Norway and Finland, 1971. Requests on crude petroleum
have not been taken into account.
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requests have been met with offers, already implemented or scheduled for implement-
ation in the near future, on the part of ten countries, covering 850 tariff items
and roughly $6 tillion 1/ of imports from the Group of 77. The United States has
presented a preliminary offer covering 147 tariff line items and %721 million of
imports from the Group of 77, but implementation of its offer is awaiting
"eontributions" on the part of benefitting developing countries. Requests for
liberalization of non-tariff barriers were received by the eleven participants on
4001 tariff line items, and were met with offers on only a few of these items (four
in Japan and two CCCNs -in the EEC) plus elimination of the import equalization tax
on agricultural items covered by GSP in Finland covering nineteen CCCN categories
and "undertakings® of unclear contractual status on the part of four EEC member
States in respect of internal specific taxes on certain tropical products. There is
thus a large disparity in the coverage of tropical offers by the developed countries
in response to requests, with tariff offers made on only 17.2 per cent of the tariff
items subject to requests to the ten implementing countries and requests on non-
tariff measures virtually ignored.

23. The BEC offer is by far the most significant in terms of the overall value of
current imports from the Group of 77 covered by offers, current imports from the
Group of 77 covered by offers, even when imports already benefitting from more
favourable special preferences are excluded. However, the EEC offer was subject

to significant limitations in that (i) it was confined to items in CCCN 1-24,

(ii) the average reduction in tariff applicable to imports from the Group of 77

was only 30 per cent, (iii) few offers involved duty-free treatment, and (iv) very
few reductions were made in MFN rates, regardless of requests. The single offer of
o reduction in the MFN rate on coffee (from 7 to 5 per cent) accounts for over one=
third of the value of imports covered by the EEC offer, ‘ :

2. Txamination of the ten implemented offers

2. Of the ten offers which have been, or will shortly be implemented; 50 per cent
of requests were met by offers within very few product categories, and thus the
goal of duty-free access for tropical products is still far from being reached at
this stage of the negotiations, Less than half of the offers provided duty-free
entry, and such duty-free offers were- almost totally under GSP. Although a: few
countries made all of their offers on a duty-free basis, as a result of the. limited:
response to requests, the average tariff cut afforded by the offers, taken over all
requested items, amounted to only 14.9 per cent.

1/ EBxcluding imports by the EEC from beneficiaries of more favourable special
preferences, the coverage of all offers is $3.3 billion, This figure is
still an overestimate, however, of imports which would actually be affected
by offers, as imports by Australis, Canada and New Zeéaland from beneficiaries
of more favourable special preferences in thosecountries are still included
in this total. SN ‘ ‘ -
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25. It should be borne in mind that in certain cases, meaningful GSP margins could
be eroded by further MFN cuts according to a general formula for tariff reduction,
indicating clearly the importance of the choice of items for which special measures
will be sought in the context of the work of Group "Tariffs" (the possibility of
seeking further MFN reductions in this framework as e last resort, also should not
be ruled out).

Coverage of Tariff Offers

26. In order to concentrate the analysis on the most important requests of devel-
oping countries, the product groups selected have bteen those in respect of which
the majority of developed countries received requestsl/ on the part of at least
three developing countries. The examination covers all requested tariff lines
within each of these product groups, concentrating largely on the items where the

tariff treatment afforded to exports of members of the Group of 77 was not duty free,

under either MFN or GSP, before the offer. Focussing on these "dutiable"2/ items
facilitates an examination of the increase in market access which will be afforded
to developing countries as a result of the tropical product offers.

1/ On dutiable or duty free items. From MIN/TP/W/11/Rev.2

2/ The term "dutiable" is used throughout to mean "not duty free" before the
offer, on either an MFN or GSP basis, and is not used in its common sense
of "dutiable under MFN" rate. Thus if an item is covered by a duty-free GSP,
whether or not subject to a GSP ceiling, the tariff line is not included in
the analysis of items dutiable before offers. To the extent that items duty
free under the GSP are subject to ceilings (in CCCN 25-99 in EEC and Japan)
which have been reached and thus where the MFN rate is applied to imports
from beneficiaries, our sample of items to be analyzed is smaller than it
would be if the effect of ceilings had been taken into account. Similarly,
to the extent that some members of the Group of 77 are not beneficiaries of
all GSP schemes and thus the "duty free" GSP products excluded would be
"Jutiable" for some members of the Group of 77, the product sample is subject
to an additional bias in the direction of being too small. As a result the
actual extent of duty free treatment provided by developed countries both
before and after the offers has been overstated.
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Table 1
SUMMARY OF TROPIC STS AND OFFE
Number of tariff lines Imports 2/($ mill,) from
covered by the Group of 77 covered by Date of}Cover-
Offering country a Nature of offers . . imple- | age
Requests Offers tariff 1/ tariff f::g‘ : o ‘menta- |of CCCN
tariff 1/ NTM | tariff | NTM | requests | offers | Lol ' tlon | 25-99
Australia 353 117 113 0 303.52/ 121.72/ 77.72/ MFN: majority duty free, 1.1.77
’ . ’ a . some bound . yes
. . GSP: one third duty free, 1.7.76
: : rest 20-50%
Austria 412 252 60 0 72.71/ 1.51/ 0.32/ MFN: none 1.7.77 no
GSP: half of offers duty free| ~°'"
Canada 389 | 90| aed 0 17277 | 4637 43,57 [ M mostly free L
GSP: mostly free ATT| ves
EEC. 600 499 155 2 8,993.22/ 5,294.12/ 988.25/ MFN: reductions of varying
' CCCNs sizes; 10 offers of no
5,692.6/% 2, 500,09/ 419, 73/8 reduction,binding to
be considered later
GSP: some free; frequent
reduction of 1-3 tariff
points; offers on 19 1.1.77 no
items duplicate the
1975=6 GSP. On some
items certain benefi-
claries excluded
NTM: undertake not to raise
taxes; liberalized QRs
on 2 CCCNs
Japan 368 330 79 4 3,834.75/ 380.92/ 230.12/ MFN: free or 30~50% reduction

GSP: reductions, some free:
13 offers are solely a |l.4.77 yes
continuation of flexible|
administration of GSP

.. ceiling

NTM: removal of one tariff
and three import quotas

New Zealand 474 460 147 0 2.9V 3.57 | 3.2 [ MFN: none T
i GSP: reductions of 30-50%, 1.7.76 | yes
some free ' ’

Nordic countries:

Finland 487 430 24 19 40.42/
CCONs

7/ 7/ | MFN: 2 items reduced :
28.1 3'5_/ GSP: duty free . 1.1.77 yes
NTM: removal of import
equalization tax on
GSP in CCCN 1-24

Norway 570 607 20 "0 9.52/ O.lZ/ 0.12/ MFN: none 1.1.77;
GSP: duty free - 6 items| yes
1.6,77

Sweden 563 499 20 0 163.79/7 120.59/ 120.59/7 MFN: duty free, bound 1.1.77 yes
GSP: duty free

Switzerland 329 288 146 0 211.9§/ 59.09/' 38.5é/ MFN: none

" GSP: majority duty free;
p some items reduced
and beneficiaries ex~ 1.1.77 yes
cluded. Offers on 36
items reiterate duty
free treatment granted
under the GSP in 1974

reductions to the maxi-
mum authority except
Jute, coir, leather
headgear and wood
(16~30% cut)

GSP: none

United States 800% | s20% | | o [s5,m3.87| 2.6 | ss.67 | v

.

none yes

Request from Group of 77 only, excluding requests for tariff cuts on items with an MFN rate already bound at zero.

An offer on part of the tariff line has been considered here as covering the whole tariff line, thus systematically overestimaﬁing'
imports from the Group of 77 covered by the offer, the same distortion arises in the figure for imports ccve?ed by requests. In
some cases further overestimation is dwe to tariff reclassification which has taken place since the year of import date used.

Canadian tariff items,

TSUS items,

Imports by the developed country in 1974.

Imports by the developed country in 1972,

Imports by the developed country in 1971,

Imports from the members of the Group of 77 not receiving special preferences.

NN
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Of the 51 product groups chosen for this study, offers covered over 50 per

cent of requests on dutiable tariff lines on only fourteen (see the last fourteen
products in Table 2).1/ The remaining 37 products, shown in the upper part of
Table 2, received a lesser degree of coverage in the offers of the ten implementing
countries, and are listed in order of their lack of coverage (colum 4).2/

1/

The statistics shown in columns 3 and 5 of Table 2, where the percentage has
been calculated on the summation of requests and offers in the ten markets,
must not be interpreted as indicative of the average picture over the ten
countries. Given the differing number of tariff lines within a given product
among countries, these statistics would be a biased indicator of the average
over the ten countries, depending heavily on the situation in the country with
the largest number of tariff lines in the product. By showing statistics
based on simple summations as in columns 3-5, and interpreting each tariff as
a barrier to be reduced, the focus is rather on the overall volume of requests
and offers. In this sense, the statistics isolate the areas where more
attention is needed generally by the offering countries. It should be noted
that columns 6-8 of Table 2, however, refer to the average picture of the ten
countries, as the tariff averages for each country were combined to form the
overall average in these columns. Thus, the information included in these
three columns contain no bias due to differing numbers of tariff lines among
the countries.

Requests were often made by developing countries on all items of interest to
them, regardless of the duty-free status of the product, for several reasons
the most important being that: (a) requests were made for MFN reductions on
products already subject to a duty-free GSP, either Dbecause the requesting
country did not benefit from the particular GSP scheme, or because it would
prefer MFN reductions; (b) some requests were made at the CCCN heading level,
in which case all tariff lines in that CCCN have been included as being subject
to the request. We can thus interpret the overall list of requests as
indicative of the tropical products of interest to the requesting countries.
In order to more accurately assess the lack of coverage of offers in the
context of achieving duty-free access in the products of interest to the

Group of 77, column 3, in which the requests on dutiable items are presented
as a percentage of total requests (on dutiable and duty-free items) received
on tariff lines in the product group has been included in Table 2. The number
in this column provides an indication of the extent to which items of interest
to the requesting countries were afforded duty-free access, either under MFN
or GSP, before the offer. For example on honey, where practically all of the
requested items are dutiable (from column 3), the fact that 88.9 per cent of
the items were not covered by offers is more discouraging, from the point of
view of achieving duty-free access in the product, than on perfumery and
pharmaceutical plants, where although none of the requests on dutiable items
were met by offers, only 24.0 per cent of the requested items were dutiable
before the offer was made.
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Iable 2

COVERAGE OF TROPICAL PRODUCTS OFFERS BY TEN COUNTRIES ON @UEST!I%/ITBS

Requests an
PRODUCT GROUP Roquests | autiatle m;,:;.;, g ord/ ‘”’i?;i:zt:‘“" No. of Countries tmplementing:
(:m: items L/ as not offers [T = 3 Foeo ivi;;
Description CCCN Lines2/) % :::_q z:::?/ b;OZ;;::a, dutiable | cocer | offer |redustion requests 1/ no offers dutiable offers d::ty fres offers
(€3] @) 3) (4) (5) © 1T ™ () (©) (10). [E3) (12)
0il seeds and flour 1201-2 7 19.4 100.0 - 12.9 12.9 0.0 4 ALA,CND,FIN,JPN - -
Perfumery and 1207 6 24.0 100.0 - 10.5 10.5 0.0 2 CND, JPN ALA* ALA%,EEC*,SWZ*
pharmaceutical plants
Semi-manufactured 4102-8,4110, 82 43.9 100.0 - 10.4 10.4 0.0 8 ALA,ATA,CND, EEC, - -
leather 4302 FIN,JPN,NOR,NZ
Travel goods, handbags 4202 n 46.3 100.0 - 15.4 15.4 0.0 6 ALA,ATA,CND,FIN, - -
and the like ’ JPN,NZ
Silk yarn, not for 5004~6 14 53.8 100.0 - 8.0 8.0 0.0 5 ALA,CND, JPN,NZ,SW2 - -
retail sale
Cotton 5501 3 30.0 100.0 - 344 3.4 0.0 1 SWZ - -
Bed, table, toilet and 6202 167 95.8 9.4 0.0 19.2 17.9 6.8 9 ALA,ATA,FIN,JPN, - CND
kitchen linen NOR,NZ ,SWD,, SWZ
Vegetables, fresh or 0701,0704-6 217 76.7 90.3 23.8 | 16.1 | 11.6 28.0 10 SWD ALA,EEC,JPN ALA®,ATA,CND¥, EEC,
dried FIN,JPN,NOR,NZ ,5WZ
Footwear 6401-5 129 65.5 89.1 64,3 | 19.6 18.5 5.6 9 ALA,ATA,FIN,JPN, ' CND,NZ CND*,NZ
NOR, SWD,SWZ
Honey 0406 9 90.0 88.9 100.0 36.1 36.0 0.3 8 ALA,ATA,CND,FIN, FEC -
JPN,NOR,SWZ
Silk fabric 5009 26 61.9 88.5 33.3 12.9 12.3 47 6 ALA,ATA, JPN,SWZ CND NZ
Fish, crustaceans and 0301-3 174 3.1 82.8 76.7 8.4 6.7 20,2 9 FIN,NOR™ 7 EEC,JPN,NZ ALA®,ATA,CND, EEC*,
molluscs, fresh, JPN,SWD*,5WZ
frozen, etc.
Furniture 9401,9403 32 57.1 81.3 100.0 | 20.5 16.7 18.5 4 ATA,CND ALA, JPN®,NZ. JPN*
Sugar 1701 20 6425 80.0 0.0 | 25.3 | 24.3 4.0 7 ALA,CND, FIN, JPN, - NOR
NZ,SWZ
Manufactured articles of 4203-5 4 61.3 79.6 100.0 17.3 15.2 12.1 7 ATA,CND,FIN,JPN, ALA,NZ -
leather SWD
Fixed vegetable oils 1507 58 63.7 79.3 100.0 14.1 13.4 5.0 9 ALA,ATA,FIN,JPN, CND, EEC,NZ EEC*
NOR, SWZ
Rice 1006 9 40.9 77.8 0.0 19.8 18.8 5.1 6 FIN,JPN,NOR - CND,SWZ
Alcoholic beverages 2209 22 91.7 77.3 20,0 | 35.7 | 34.6 3.1 7 ATA, JPN,NZ,SWZ ALA®, ERC ALA,CND
Twine, rope and articles 5904=6,6203 35 33.3 74.3 55.6 | 16,8 | 14.1 16.1 5 ATA,EEC CND,NZ , SWZ ALA®,CND, JPN*,SWD*
thereof: sacks and bags
Fish,crustaceans and 1604-5 68 39.1 73.5 33.3 | 12.0 8.9 25.8 9 ALA,NZ ,SWD EEC ATA,CND,FIN,JPN,
molluscs, prepared NOR,SWZ *
Vegetables, prepared 2001-2 85. 83.3 72.9 43.5 | 22,6 | 16.6 26.5 10 - ALA,CND,EEC,JPN | ATA,FIN,NZ,NOR,
SWz SWD, SWZ
Wood panels 415 14 40.0 TLed 50.0 22.7 19.5 14.1 5 ALA,ATA,JPN NZ CND
0il cake 2304 10 pARY | 70.0 0.0 9.2 1.3 85.7 4 FIN,JPN - NZ,SWZ
Rubber articles 4011-14,4016 62 47.3 69.4 63.2 21.5 18.3 14.9 4 CND,FIN ALA,NZ JPN*,NZ
Manufactured tobacco 2402 16 100.0 68.8 100.0 82.2 81.8 0.5 7 ALA,CND,FIN, JPN EEC -
NOR, SWz '
Fruit, prepared 2001 ,2003-7 288 86.0 68.1 67.3 | 25.0 | 2.5 14,0 10 g ALA,ATA,CND,EEC, | ATA,CND,FIN,NOR,
JPN, N2 ,SWZ NZ,SWD, SWZ
Lac and resins 1302 6 42,9 66.7 0.0 15.0 11.7 22.0 3 ATA JPN* CND, EEC*,SWZ*
Vegetable saps and 1303 6 46.2 66.7 100.0 14.3 11.2 21.7 3 JEN EEC ALA® ,EEC*,5WZ*
extracts
Molasses 1703 6 60.0 66.7 0.0 | 54.6 22.5 58.8 3 CND,SWZ - JPN
Natural rubber 4001 3 15,8 66.7 0.0 9.0 6.7 25.6 2 NZ - ALA ,CND*,JPN*
Cut flowers 0603 23 92.0 65.2 | 50.0 18.3 1443 21.9 7 NOR, SWD ATA,CND, EEC ALA*,ATA,FIN,SWZ
Fruit, fresh, dried 0801-9,0812 109 54.5 64,02 30.8 | 12.8 | 10.6 17.2 10 SWD EEC,JPN,SW2 ALA%,ATA,CND, EEC,
. FIN,JPN,NOR*,NZ,SW2
Carpets 5801-2 47 . 77.0 61.7 55.6 18.4 15.2 17.4 8 ATA,EEC,FIN CND,NZ ,SWZ ALA*,CND, JPN,NOR
Fruit, provisionally 0810-11,0813 10 90.9 60.0 50.0 17.0 14.3 15.9 6 ALA,ATA,JPN,SWZ CND,EEC CND
preserved
Wood articles 4420-28 45 4dal 55.6 20,0 20.7 12,6 39.1 4 ATA,CND ALA ,JPN*,NZ ALA
Semi-manufactured wood 1.1.02-11., 44, 242 5445 25.0 9.4 | 6.8 1.7 5 ATA,JPN ALA,NZ ALA,CND,NZ
4416,17,19
Unmanufactured tobacco 2401 13 52,0 53.8 83.3 (128.3 leo.4 L 5 JPN, N4 ALA,EEC ALA*,CND,SWZ*
Jute fabrics 5710 26 743 46e2 92.9 14.9 12.9 13.4 7 ATA ,EEC,FIN,JPN,SWD | NZ,SWZ ALA*,NZ
Processed cocoa 1803-5 14 43.8 42.9 100.0 13.0 9.6 26.2 6 ATA CND,EEC,JPN#,NZ, | ALA*,CND*,SWD*,SWZ#
SWZ*%
Tea 0902 7 36.8 42.9 50,0 12.7 5.5 56.7 4 NZ EEC*,JPN ALA*,ATA,EEC
Sauces, condiments, 2104 12 70.6 .7 85.7 | 17.0 | 13.0 23.5 6 CND ALA,ATA,EEC,NZ, | ALA,SWZ*
seasonings SWZ*
Chocolate products 1806 37 92.7 39.5 59.1 | 17,0 | 14.1 17.1 9 ALA,FIN,JPN CND, EEC,NZ , SWZ CND,NOR, SWD
Sugar confectionery, not 1704 26 86.7 3446 9.1 25.2 18.5 26.6 6 ALA,CND, JPN EEC,NZ Sw2
containing cocoa
Semi-manufactured rubber 4005-6 15 39.5 26.7 72,7 16.2 11.7 27.8 4 ATA,CND ALA,NZ ALA, JPN*,NZ
(unvulcanized)
Coffee 0901 25 78.1 24,0 68.4 145 9.5 345 10 ALA ATA,EEC,FIN,JPN, | CND,JPN,NOR,SWD
NZ,5WZ
Spices 0904~10 66 55.0 2.2 78.8 22.7 18.8 17.2 6 - ATA,EEC,JPN,NZ ALA*,CND,EEC,JPN,SWZ*
Ve%etablatextue yams 57067 19 70.4 21.1 86.7 7.8 5.9 243 6 . ATA,EEC,JPN ALA,CND,SWZ CND, SWD*
excl. hemp
Processed coffee and tea 2102 15.. 88.2 20.0 50.0 11.5 6.3 45.2 8 - EBC#* ,FIN,JPN,NzZ, | ALA,AT4,JPN,NOR
SWZ #*
Glycerine 1511 2 20,0 0.0 0.0 8.0 0.0 | 100.0 2 - - EEC*,NZ ,8W2
Cocos beans 1801 3 37.5 0.0 66.7 | 15.1 9.3 38.4 3 - Nz ATA,SWZ*
Raw hides and skins 4101 1 2.5 0.0 0.0 24.1 0.0 100.0 1 - - ALA

# Offers are all on items already duty free before the offer under MFN or GSP.

1/ Excluding requests where the MFN or GSP rate was zero before the offer.

2/ In Cenada, the number of tariff lines sre counted as CCCON plus ndtional classification., As some items under the national classification appear in several CCCNs, there is some double
counting of Canadian tariff items.

3/ Inclusive of requests where the MFN or GSP rate was zero before the offer.
4/ Excluding offers where MFN or GSP rate was already duty-free.
Unweighted average of product averages in countries receiving requests on dutiable tariff lines, The product average-is an unweighted average of applicable rates on requested items,

q K, .

excluding tariff lines where the rate was not available.

Key to country abbreviations:

CND Canada
EEC EBuropean Economic

Commmity

% No reduction offered

FIN Finland
JPN Japan

In Australia and New Zealand, 1977 base rates were used.
6/ Mot all ten countries may be listed for each product group, as in some cases no requests were received on dutiable items.

ALA  Australia
ATA Austria

NOR Norway

Nz  New Zealand

SWD Sweden
SWZ Switzerland
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28. The overall coverage of requests by offers is significantly influenced by the
numbeyr. of count: .es submitting offers (see columns 10-12 o Table 2).1 On honey,
for example, the low coverage is due to the fact that out of eight countries '
receiving requests, only one country made an offer. On vegetables, fresh or dried
or on fish, crustaceans and molluscs, fresh, frozen etc., however, the majority

of requested countries made some offers, but as a result of their lack of compre-
hensive coverage over 82 per cen®t of the overall requests on these products were

not met with offers. ‘

29. On agricultural products (CCCN 1—24), with few exceptionsg/, the average
tariff applied on products which were not covered by offers is higher than that
existing on items covered by offers,é/ indicating a possible tendency on the part
of offering countries to continue high tariff protection on sensitive items and
offering reductions largely on products with below-average tariffs.

30, Products on which at least 30 per cent of the requests received duty free offers
and upon which some progress toward overall duty free treatment appears to have been
made as a result of the tropical products negotiations are oil cake, lacs and resins,
molasses, natural rubber, semi-manufactured wood, processed coffee and tea, glyce—
rine, cocoa beans, and raw hides and skins. Most of these items, however, were
substantially duty free before the offer, on both a trade and tariff line basis;

thus progress has been achieved through the further liberalization in products not
previously enjoying a significant degree of tariff protection.

%1, However, as a result of lack of comprehensive coverage of tariff offers in
response to requests over 50 per cent of items subject to requests (including those
items which were already duty free before the offer) will still remain dutiable in
the following products: manufactured tobacco, bed and table linen, honey, sugar
confectionery, prepared fruit, cut flowers, alcoholic beverages, jute fabrics, fruit
provisionally preserved, vegetables, fresh or dried, prepared vegetables, chocolate
products, sauces and seasonings, firzd vegetable oils, vegetable textile yarns, foot-
wear, manufactured articles of leather, coffee, silk fabric, furniture, carpets, silk
yarn, processed coffee and tea,4 and sugar.

The fact that a country appears in column 11 or 12 of Table 2 as a result of
its submitting an offer does not mean, however, that all the requests to that
countxry were‘met with offers.

N

Exceptions are fish, crustaceans, and molluscs, where there is an insignificant
difference between covered and non-covered averages, vegetable saps and extracts,
sugar, and oil cake. :

R

These averages are not shown separately.

Despite the number of duty free offers on these products, over 50 per cent of
the tariff lines subject to requests in the ten tariff schedules will remain
dutiable after the offers. '

By



- 152 -~

Depth of tariff cuts

32. Only in the cases of Norway and Sweden did all offers involve zero duties.
Finland's GSP offers were for duty-free entry, but its MFN offers, (on coffee),
involved ‘duty reductions .only. The remalnlng countries offered a mixture of
reductlon and ellmlnatlon of dutlo : =

33. Offersaof‘duty reductlon were ‘more frequent than offers of duty elimination,
and GSP offers were much more numerous than MFN offers., Of the 668 1/ offers on
items which were dutiable before the offer, 60.8 per cent of the tariff lines were
covered by duty reductions (58.7 per cent covered by the implementation of, or
reduction in GSP rates, and 2.1 per cent of 'the tariff lines accounted for by offers
of MFN reductions). The remaining 39.2 per cent of the tariff lines were given
duty-free treatment (36.1 per cert under GSP and 3.1 per cent on an MFN basis).

The offers involving positive rates cover a larger percentage of imports, however,
than the tariff items indicate. Of the $2.8 2/ billion of existing dutiable imports
of these ten countries from the Group of 77 subject to offers, 77.1 per cent would
be subject to a reduction in duties (40.8 per cent resulting from GSP offers and
36.3 per cent from MFN offers), and 22.9 per cent would benefit from duty elimina=~
tion (roughly 4.8 per cent on a GSP and 18.1 per cent on an MFN basis). Onh items
subject to offers, the tariff reductions by the "ten" afford an average reduction 3/
in the applicable tariff 4/ of 61.3 per cent. Thus on the relatively limited number
of products subject to offers the Group of 77 benefits from a significant reduction
in the tariff barriers faced in these markets. However, the average tariff
reduction on all items subject to requests was only 14.9 per cent. The scope and
depth of tariff reductions varied considerably among offering countries as can be
seen from Table 1,

1/ Offers were received on 103 tariff items (13 per cent of the offers) covering
$453 million of imports by the ten countries from the Group of 77 (excluding
special preference beneficiaries in the EEC) where the ex1st1ng tariff,
either the MFN or GSP rate, was zero before the offer, -

Excluding imports by the EEC from specilal preference beneficiaries.

:”Average'over all offers of the percentage cut on'items dutiable before the
offer.

In order to facilitate the evaluation of tariff offers,; reductions by those
ten countries which have implemented their offers have been calculated on
the basis of the "applicable® tariff, This term is defined as the rate
generally "applicable® to imports from developing countries before the offer,
i.e. the GSP rate if the product is covered by a GSP, otherwise the MFN rate.,
Using the pre-offer rates affects the calculations regarding Australia and
New Zealand, as these two countries have reduced their tariffs unilaterally
for domestic reasons since 1973,

RR

AN
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%34, The reduction in the average "applicable" tariffl/ as a result of the offers can
be seen by product in Table 2. The large reductions in oil cake, molasses, tea, and
processed coffee and tea are due to the fact that the majority of the offers were
for duty free treatment, even though many of the requested items were not covered

by offers. On glycerine and raw hides and skins the few remaining duties were
eliminated. On most products, however, the overall average tariff currently applied
on requested items rarely will decline by more than 30 per cent as a result of the -
offer, and in most cases by much less.” Six produets received no reduction (see the
first six items in Table 2), and on many others the average tariff reduction was
less than 10 per cent (bed and table linen, footweat, honey, silk, fabric, sugar,
fixed vegetable ,0ils, rice, alcoholic beverages and tobacco, unmenufactured and -
‘manufactured).g/ : :

35, It must be borne in mind that even when duty free treatment was offered the trade
liberalization may not yet be complete.  Japanese offers of duty free treatment

under GSP are still subject to ceilings in CCCN 25-99. Although the administration
of some of these ceilings is "flexible", the assurance of duty free treatment is :
by no means guaranteed for the future. Ceilings also apply to certain offers
involving positive rates such as the GSP offers in EEC on cocoa butter preserved
pineapples, soluble coffee, and unmanufactured tobacco., In fact, som of the

;/ The "applicable" rate both before and after the offer (columns 6 and 7 of Table 2)
may be biased for several reasonss (1) the calculations have not taken account
of the effect of GSP ceilings (in CCCN 25-99 in Japan on wood, jute, carpets,
table linen and footwear) which, when reached, would mean that the applicable
rate would become the MFN, and not the GSP, rate (which has been used); (2) it
has been assumed that the GSP rate is applied to exports from all members of
the Group of 77. As certain countries are not beneficiaries of one or more
schemes, the rate applicable to these non-beneficiaries is higher than the GSP
rate which we have included; (3) the existence of special preferences' in the
EEC has been ignored; the applicable rate for beneficiaries of these schemes
would be lower in most cases than what we have included here. Despite these
caveats, the rate applied to the majority of countries members of the Group of 77
will be the applicable rate as we have defined it above.

g/ The product average of applicable rates in a given country is an unweighted
average of applicable tariffs on each item in the product. Unweighted averages
have been used, since, as many of the requested items are not yet exported by
developing countries to all developed countries, weighting by imports from the
Group of 77 would have thus eliminated many important items.

i/ The offers on cocoa butter and soluble coffee would not seem to be offers at all,
as the GSP tariff has not been reduced, nor has the GSP ceiling been increased.
For preserved pineapples other than in slices, half slices, or spirals the
GSP rate has not been reduced, but the ceiling has been increased. A total
of nineteen GSP offers by EEC and thirty-six GSP offers by Switzerland offer no
duty reduction, and are solely a repetition of the GSP tariff in effect before
the offer. Similarly, thirteen of Japan's GSP offers are solely a continuation
of the duty free GSP with flexible administration of the GSP ceiling.
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items included in the tropical product offer did not seem to involve any effective
duty reductions. ' L

36. It must also be noted that some GSP offers (in EEC and Switzerland) do not
cover all GSP beneficiaries. Romania is excluded from the EEC offer on horey,
_gherkins and 'mixed pickles, and fruit juices, and from the Swiss offer on cut flow-
‘ers, vegetables, strawberries, and jute yarn, fabries, and articles.: Brazil may be
excluded from the Swiss offer on coffee, pending the outcome of further negotiations.

37. Some countries made offers for reductions in the MFN rate on items which were
already covered by a GSP, and thése offers have not been explicitly analyzed in the
above examination where the "applicable™ rate in this case was taken as the GSP rate.
Offers of MFN reductions on the part of EEC, but not elimination, (in CCCN 1-24 only)
and on the part of Canada (on oriental rugs and sisal handbags) reduced the MFN
tariff on average by 35.5 per centl/ and 24.4 per cent respectively. MFN reductions
on the part of Finland (on coffee only), Japan, and Australia (CCCN 1-24 only) were
larger;'where_the average percentage MFN cut on offered products was 47 per cent, .
50.6 per cent and 46.6 per cent respectively (60.5 per cent in the case of Australia
if 1973 base rates were used). L » :

38. The value of these MFN reductions must be examined in light of potential MFN cuts
under an across~the-board tariff reduction formulae. Any assessment in this -regard
would, of course, be a direct function of the depth and coverage of the general for-
mula eventually agréed upon. For example, should the formula call for 60 per cent
reductions on all products (COCN 1-99),2/ then most MFN reductions thus far achieved
in the context of tropical products amount to little more than- advanced implementation
of the first or second stage of the formula reductions. Indeed, the formula cuts
would be deeper than those achieved under most tropicnl offers. (This conclusion

does not apply, of course, to offers of MFN elimination.) Should the formula call

for much smaller cuts, for example 30 per cent, then the offers of Japan, Finland,

and Australia will provide special treatment to the tropicel sector beyond that

which would be available under formula cuts. Those of EEC and Canada would again
amount to little more than advanced implementation. Should the formula cuts not

cover CCCN 1-24, then the cuts of EEC, Finland, Australia, and some of Japan's

offers will provide ‘a net gain to developing countries resulting from the tropical
negotiations (keeping in mind, of course, that there were very few MFN offers,

making such a gain only minimal). The offers of Canada and part of Japan's offer
will again be only advance implementation of formula cuts. If the products which

1/ Excluding the six MFN offers of no reductions but eventually to be considered
for binding.

g/ A hypothesis which roughly corresponds to the United States proposal, so far
as tariffs above 6.67 per cent are concerned.
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received MFN offers in the context of tropical products would otherwise be excepted
from formula cu"s, then the outcome of the tropical products negotiations will have
provided a net gain.l/

Tariff escalation

39. One of the stated goals of MIN is to reduce tariff escalation facing the exporis
of manufactures and semi-manufactures from developed countries. Although there can

be no precise method for measuring the extent of tariff escalationg/ over a group of
countries with different tariff structures, a comparison of simple tariff averages

at different stages of processing (as presented in Table 3) can provide a rough
picture of the global changes in levels of tariffs on stages of processing as a result
of the offers on tropical products. Two indicators have been used as a rough measure
of the extent of the escalation - the absolute difference in the average tariff on

two stages of processing, and the relative position of the two averages (the tariff

on the higher stage divided by that on the lower stage). A reduction either of

these two indicators would demonstrate a decrease in the disparity between rates on
different stages of processing, and can thus be taken as some indication of a possible
reduction in tariff escalation. If both indicators have decreased, the protection
afforded to higher stages of processing has most likely been reduced as a result of
the tropical products offer.

40. Following this methodology, it appears from Table 3%, that there might have been
some reduction, in generalé/, in the escalation on semi-manufactured rubber and

l/ The only other way in which negotiations on tropical products as a special and
high priority sector could prove to have achieved deeper MFN reductions than
would otherwise have happened would be if the base rate and base data for
formula cuts is agreed upon as 1977, i.e. post-tropical product offers. In this
case, assuning that CCCN 1-24 is included in formula cuts, deeper than formula
reductions could be made on those items of special interest to developing count-
ries which have already been subject to offers. If, for example, the tropical
offer reduced MFN by 30 per cent and the tariff formula reduces tariffs by a
further 50 per cent, developing countries would obtain a 65 per cent cut on
products subject tc tropical offers, as opposed to a 50 per cent cut under the
tariff formula alone.

g/ The effective rate of protection can be calculated to measure the extent of the
protection in a given country afforded to an industry by the tariff structure
of its inputs and output. This estimate measures the protection afforded to a
product by the tariff structure, including its elements of escalation, but does
not measure the escalation itself. The concept of effective protection has been
the subject of extensive analyses in recent years, (see articles in Gruebel and
Johnson ed. Effective Tariff Protecticn, GATT, Geneva 1971 and "The Kennedy
Round estimated effects on tariff barriers" UNCTAD document TD/6/Rev.l 1968).
Its implications for developing countries in MIN has been discussed in detail
in UNCTAD/MTN/40/Suppel,pp. 184-199.

. é/ The applicability of this conclusion in the case of a specific importing
country can only be determined after further analysis.
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" Table 3

TARIFF ESCALATION AND THE TROPICAL PRODUCTS OFFERS OF TEN MARKETS

Stage of Applicable tariffl/on |4 reduction Change in escalation indicator
process-|. Product - all requested items |in gverage 88 a result of offer
ing Description applicable [Comparison| absolute | relative
before offer|after offer tariff of stage| difference; position
1 Fish, crustaceans and molluscs | 0301-3 4.3 3.5 18.6
2 Fish, crustaceans and molluscs, | 1604-5 6.1 5.5 9.8 2 with 1 | increased | increased
prepared
Vegetables, fresh or dried 0701,0704-6 13.3 8.9 33,1
2 Vegetables, prepared 2001-2 18.8 12.4 34.0 2 with 1 reduced no change
1 Fruit, fresh, dried 0801-9,0812 6.0 4.8 20,0
2 Fruit, provisionally preserved | 0810-11,0813 14.5 12,2 15.9 2 with 1 | reduced increased
3 Fruit, prepared 2001, 2003-7 19.5 16.6 14.9 3 with 1 | reduced increased
1 Coffee 0901 " 10.0 6.8 . 32.0
2 Processed coffee 2102 ex 13.3 9.4 29.3 2 with 1 |reduced increased
Cocoa beans 1801 4.2 2.6 28,1
Processed cocoa 1803-5 6.7 4.3 35.8 2 with 1 |reduced no change
Chocolate products 1806 15.0 11.8 . 21.3 3 with 2 |reduced increased
1 0il seeds and flour 1201-2 2.7 2.7 0.0
2 }Fixed vegetable oils 1507 8.5 8.1 4.7 2 with 1 |reduced reduced
1 nmanufactured tobacco 2401 56.1 55.8 0.5
2 ufactured tobacco 2402 82,2 8l1.8 0.5 2 with 1 |no change |no change
Lhtural rubber 4001 2.8 2.3 17.9
Semi-manufactured rubber 4005-6 4.6 2.9 37.0 2 with 1 |reduced reduced
(unvulcanized)
3 ubber articles 4011-14,4016 7.9 6.7 15.2 3 with 2 |reduced increased
{Raw hides and skins 4101 1.4 0.0 100.0
Semi-manufactured leather 4102-8,4110, 4,2 4.2 0.0 2 with 1 |increased |increased
4302
3 Travel goods, handbags, etc. 4202 8.5 8.5 0.0 3 with 2 |no change |no change
4 ufactured articles pf leather [{4203-5 9.3 8.2 11.8 4 with 2 |reduced reduced
5 ootwear 6401-5 11.6 10.9 6.0 5 with 2 |reduced reduced
1 IVe table textiles yarns 5706-7 4.0 2.9 27.5
?:xcl. hemp) .
2 Twine, rope, and articles; 5904~6, 6203 5.6 4.7 16.1 2 with 1 ‘|lincreased |increased
sacks and bags
3 KJute fabrice 5710 9.1 8.3 8.8 3 with 1 increased |increased
1 Silk yarn, not for retail sale [5004-6 2.6 2.6 0.0
2 Silk fabric 5009 5.6 5¢3 5.4 2 with 1 |reduced reduced
1 Semi-manufactured wood 1405-14,16,17, 2.6 1.8 30.8
i L9 1
‘dood panels K415 10.8 9.2 14.8 2 with 1 Ireduced increased
Wood articles H420-28 6.9 4,1 40.6 3 with 1 reduced reduced
Furniture 4 401,9403 8.1 6.6 18.5 4 with 1  preduced increase

1/ Unweighted average of product averages in each market, (unweighted, including duty-free

the gd valorem tariff is not available).

tariff lines, excluding items where
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wood articles, where the decrease in tariffswas larger than the tariff reduction
on the preceding stage of processing, and for fixed vegeteble oils, manufactured
articles of leather, footwear, and silk fabric, where the absence of any reduction
in the tariff average on the primary stage of processing would seem to indicate
that even the limited reductions on the processed goods could have resulted in some
marginal reduction in the tariff escalation. In some cases; however, such as
prepared fish,;/ sacks, bags and articles of wine and rope, and jute fabrics, the
tariff escalation may have increased, as a result of larger reductions being
implemented on tariffs in the primary stage of processing than on the final stages.

1. In the case of prepared fruits and vegetables; processed coffee, processed
cocoa, chocolate products, rubber articles, wood panels and furniture, the escalation
indicators have moved in opposite directions and thus the direction of change in
tariff escalation is unclear. The escalation on manufactured tobacco, travel goods
and handbags appears not to have changed as a result of the offers.

MFN bindings

42, Of those six participants which have implemented MFN reductions, only Sweden
has indicated an unqualified intention to bind all such concessions. Australia has
announced that on those seven items included in its offer list with an unbound zero
rate before the offer, the binding will be effective from 1 January 1977, while the
binding of MFN rates subject to a reduction will be considered only in the context
of the general tariff negotiations. Bindings by EEC and Japan are also made subject
to ‘some future conditions; EEC is prepared to implement its MFN duty reductions on
a de facto basis, until such time as it may be possible to. bind them in the context
of the final results of MTN. Japan refers to binding "at some appropriate future
stage" and makes a specific exception for wood charcoal, which will not be bound.
Finland does not specifically mention binding but indicates its intention to seek
parliamentary approval to make its tropical product offer "effective de jure™ in
domestic legislation. . Canada has not addressed itself to the question of bindings.

3. Preliminary offer by the United Statcs

43. The offers put forward by the United States all involved reductions in or:
elimination of MFN tariffs. The United States stressed that these would take the
form of bound concessions. With the exception of a few products (wood panels, 20

per cent cut, some jute yarn, 30 per cent; jute and coir cordage, 30 per cent; and
headwear of leather, 16.7 per cent), the tariff reductions were offered up to the .
limit of the United States tariff cutting authority provided by the Trade Act of 1974,

;/ The results for the fish sector shown in Table 3 would appear to contradict
those shown in Table 2 where, on items dutiable before the offer, prepared fish
would receive a larger reduction in overall tariff average as a result of the
offers than would fish, fresh or frozen. The result in Table 3 is explained by
the fact that the duty free offers of Sweden and Norway on prepared fish, while
allowing a 100 per cent reduction in the few remaining duties on that product
in those countries, have little effect on the change in overall average shown
in Table 3 (on dutiable and duty free items) because of the large number of
items in those countries which were already duty free before the offer,
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affording 60 per cent reductions on tariffs greater than 5 per cent, and elimination
of duties 5 per cent and under. Tariff reductions afforded by the offer are thus
the same as could be obtained oy application of the United States tariff formul@l/
on initial tariffs above 6.67 per cent, but the tropical offers afford deeper cuts
than would the United States formula for initial tariffs below 6.67 per cent.

44. VWhile the majority of the tariff items offered involve MFN duty reduction
rather than total elimination (61.2 per cent of the tariff lines offered would be
‘subject to reduced duties, and 38.8 per cent would receive duty free treatment
under the offer), the trade coverage, ol those items which would receive duty free
treatment in terms of imports from the Group of 77, is much more significant, Of
the $722 million imported from the Group of 77 by the United States in 1974 in
tariff items covered by the offer, 63 per cent would receive duty free treatment
under the offer, while 37 per cent would still be subject to duties., These facts,
meinly indicate, however, that exports of the Group of 77 to the United States were
eoncentrated in the low tariff ranges (5 per cent and below before the offer and
therefore eligible for elimination), largely in primary products. The fact that.
the United States is considering using its maximum tariff cutting authority on
these low duty items, however, would provide a deeper MFN cut in respect of these
tropical items than would be received under the general United States tariff cutting
formula in this range, thereby affording a form of special measure to low-duty
tropical products.g/

45.. Of the 147 TSUS items in the preliminary offer, 114 are already duty free

under GSP. It should be borne in mind in this dontext, however, that there are a
number of developing countries members of the Group of 77 which are not beneficiaries
under the United States scheme or which have reached the competitive need

limitations on key export items under the United States GSP, and, thus, whose
primary interest would seem to be in obtaining MFN concessions.

46. As indicated in the "introductory - emarks" to this section, these factors
would seem to justify that the United States offer be considered on a ‘somewhat
different basis. Table 4 examines the United States preliminary offer solely from
the point of view of the MFN rates, concentrating the ingquiry on the extent of
increased MFN access to the United States market which would be afforded to
members of the Group of 77 as a result of implementation of this offer,

. l/ Y = 1.5X450, where X is the initial tariff and Yis the percentage cut.
Due to the 60 per cent maximum cut possible on the part of the United States,
this formula reduces to an across-the-board reduction of 60 per cent for
initial tariffs over 6.67 per cent.

Q

The United States' position that the tariff reduction formula it has proposed
should be applied across-the~board to all products should be recalled in
this context.
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Table 4
COVERAGE OF THE PRELIMINARY OFFER BY THE UNITED STATES
mporl/ | Jorcontage | Aversge ¥ aserd/
Product description TSUS number of not covered per cent
requests by offers g;ﬁ::’ f;g::: Lelduction
AYOLAgS
(1) (2) (3) (4) (5) (6)
Fish, fresh, chilled, or frozen 11010-70 6 100.0 2.9 - -
Fish, dried, salted, smoked, etc. 11110-92 13 100.0 3.1 - -
Hides, skins, and leather 12011-50 1 100.0 2.0 - -
Rice, whole or milled 13050-55, 2 100.0 3.8 - -
13130-37
Honey 15570 1 100.0 2.5 - -
Chocolate 15620-30 2 100,0 2.9 - -
Unmanufactursd tobacco 17001-61 11 100,0 75.1 - -
Manufactured tobacco 17065-80 4 100,0 26.6 - -
0il-bearing vegetable materials 17503-57 1 100,0 2.5 - -
Cotton, unprocessed 30010-20 3 100.0 2.3 - -
Silk yarn 30830-~90 7 100.0 10.1 - -

" 811k fabrics " 33710-90 3 100.0 12.2 - -
Wearing apparel and accessories 3700/;—38287 64 100,0 20.0 - -
Natural rubber 44,605=10 1 100.0 5.0 - -
Footwear ) 70005-85 2 100.0 11.4 - -
Luggage and handbags of leather or textile T0604=24, 9 100.0 12.5 - -

materials
Articles of rubber or plastic T7203=77470 13 100.0 6.8 - -
Leather gloves, articles of fur and leather ';8 :‘I)’- gg-gg 46 97.8 22,7 22,5 0.9
Vegetables, fresh, chilled, frozen 13510-13850 22 90.9 18.1 17.0 641
Shellfish 11401-55 9 88.9 7.1 6.7 5.6
Fish (iln :irtight containers and other fish 11201-11360 39 87.2 10,2 9.6 5.9
products

Vegetables in salt, brine, etc. 14105-81 14 85.7 11.2 10.4 7.1
Leather, partly finished or finished 12110-65 13 84,6 6.0 5.5 8.3
Fruit julces 16515-70 6 83.3 21.7 2.4 1.4
Furniture nspf 72710-55 80,0 9.6 8.6 10.4
Vegetables, dried, dessicated, dehydrated 14009-75 14 78.6 11,6 10.8 6.9
Edible nuts 1450190 18 77.8 10.1 9.6 5.0
Fruits, fresh, prepared or preserved 14610-15050 47 76,6 12.5 10,7 1.4
Spirits, spirituous beverages 16806-90 4 75.0 35.2 32.9 6.5
Lumber, flooring, and mouldings 2020366 7 WA 440 3.3 17.5
Textile floor coverings 36005-36190 10 70.0 13.0 10.3 2.7
Wood veneers, plywood 24000-24590 33 69,7 11.3 9.7 14.1
Fabrics of vegetable fibres (except cotton) 33540-90 3 66.7 4.8 3.6 25.0
Essential oils 45202-80 3 66.7 5.8 48 17.2
Fruit preparations - jams, jellies pastes,etc. 15200-15490 21 61.9 10.5 7.9 24.8
Wooden containers and misc. wood products 20405=20698 13 61.5 10.6 8.6 18.9
Cordage of vegetable fibres 31505-31630 11 54.5 9.9 8.1 18.2
Vegetable olls, crude or refined 17600-90 10 50.0 6.4 A 31.3
Sauces 18245-6 2 50.0 6.8 4e5 33.8
Cut flowers 19220, 74825 2 50.0 7.5 5.0 33.3
Bags and sacks of textile materials 38545-50 2 50.0 2.8 1.7 39.3
Bamboo, rattan and bssketwork, etc. 2220564, 8 37.5 12.8 7.0 45.3
Spices and spice seeds 16101-16215 20 30.0 6.9 3.7 4644
Sugar, syrups and molasses 15520-65, 75 4 25,0 5.0 1.5 70.0
Cocoa butter ‘ 15635 1 0.0 3.0 0.0 100.0
Yarns of vegetable fibres (except cotton) 30502-50 5 0.0 9.5 0.6 93.7

1L/ TSUS 4tems, excluding requests on tariff lines where the MFN rate is zero.

2/ On MFN dutiable requests only.
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47. Products where requests were received by the United States on the part of
several developiug countries are shown in Table 4, in order of lack of coverage by
the offers. Of the forty-six products categories selected, on only nine were offers
received on at least 50 per cent of the requests, and these products appear in the
lower part of the table. It is only on these products that the MFN average on
requested items would decline by more than 30 per cent allowing a limited increase in
access to the United States market for these products. Over one-third of the prod-
ucts received no offers at all (see the upper part of Table 4) and the only limited
reductions in the tariff averages on the remaining products will allow only a slight
overall reduction in tariff barriers on these products.

D. GENERAL OBSERVATIONS

48. In light of the evaluation in the preceding pages it can be observed that much
remains to be accomplished in regard to the liberalization of trade on tropical prod-
ucts. Especially in light of commitments accepted almost fifteen years ago, the
results of the tropical products negotiations to date can only be described as
disappointing. This is not to say that there are not a number of positive aspects,
one being that liberalization measures in favour of developing countries have act-
ually been put into effect.l/

49. Among other positive aspects are that: (a) Sweden, and to a lesser extent
Australia, were prepared to grant bound concessions on an unconditional basis without
requesting reciprocity; (b) it also appears that certain countries, perhaps Sweden,
Finland and Canada, might have allocated their offers between MFN and GSP with the
view of providing the maximum benefit to requesting countries, rather than viewing
GSP as simply a means of avoiding a binding commitment; (c) the EEC offer did cover
a large amount of trade in overall terms; (d) tariff reductions of considerable
depth were provided by several countries, e.g. Switzerland, Japan, Australia and
Finland, in certain product categories; (e) most of the initial offer of the United
States went to 1lie maximum extent permitted by the Trade Act of 1974. However, in
light of the overall objective of negotiations in this area, and especially the
possible contribution that could have been made by the developed countries, which
provide the major markets for tropical products, these positive aspects do not
invalidate ihe general observation that the results of the negotiations to date in
this "special and priority" sector have been much less than had been expected.

50. While there are many factors, economic and political, which can be cited as
responsible for the disappointing ouvcome of the tropical products negotiations to
date - the lack of political will on the part of the developed countries genuinely

to alleviate the hardship of developing countries, and an unspoken intention of
linking the trade negotiations with developing countries to extraneous considerations
(e.g. the security of supplies of essential materials), may be among them - the meagre
results to date can be largely attributed to two factors directly arising from the
conduct of the negotiations: (a) undue bilateralization of the negotiating progress,
and (b) lack of a meaningful application of the principle of non-reciprocity in the
sense of Article XXXVI:8.

l/ Obviously a major factor which was not examined was the extent to which this
duty-frec, barricr free access varied between individual countries.
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Conduct of @he negotiations

51. The decision taken ‘n 1975l/to conduct negotiations on a request/offer basis,
a retrograde step in itself, was rendered even more disadvantageous for developing
countries by the accompanying guidelines which failed to define what the results of
the negotiations should be, and consequently what the developed countries were
committed to. strive to give.2/ The commitment to treat tropical products as &
special and priority sector, in effect, appears to have been taken in the temporal
sense only, and the aim seems primarily to have been to get over with these dis-
cussions as quickly and painlessly as possible in order to get down to "serious
business" on other problems, such as the development of a general tariff formula.

52. The request/bffer procedure, and the m@hnerviniwhich it was carried out, also
left much to be desired in that:

(a) Operating under the impression that developed countries were prepared to take
immediate action, developing countries prepared their requests in considerable
haste and made little attempt to co-ordinate their positions. Inevitably
certain requests were unclear or mutually contradictory. This enabled developed
countries to respond to those requests which best suited their purposes. In
contrast, the developed countries fook their time to prepare their offer lists,
and with much greater care.

(b) There being no prior commitment to duty-free entry as a formal objective,
developed countrics did not consider themselves obliged to make significantly
deep tariff cuts or to present explanations of their inability to do so even
where no reduction was made at all. This is in marked contrast to the practice
adopted among developed countries under which countries wishing to claim
exceptions from the application of a general tariff reduction formula are sub-
jected to a justification procedure.é/lfThe argument, that such an approach was

not warranted because of the non-reciprocal nature of the negotiations would
not appear valide The principle of non-reciprocity would be meaningless if

it were maintained that negotiations involving GATT Article XXXVI 8 could not
be conducted under the regular procedures but must depend on the "charitable

disposition" of the developed countries.d/ ’ - '

MTN /TP /1

As has been emphasized in the first part of this paper, duty~free accoss for
tropical products in developed country markets has been a long-standing"goéi
of developing countries recognized by most developed countries. However, this
objective was not specifically mentioned in the guidelines to the tropical
product negotiations.

AN

3/ The Group's decision not to set any definition of what constituted a tropical
product might not have served the purposes of developing countries as 1t had
appeared at first. Agreement upon such a definition by developed countries
could have implied, or would have been accompanicd by, their acceptance of the
goal of duty~free treatment for the products so identified.

4/ Cf. the second interpretative note ad Article XXXVI:8, which was included in
anticipation ~f this kind of interpretation. S :
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53. Developing countries' criticisms of the United States' intention to seek
reciprocal cont..butions from the developing countries seem %o be,. if anything,
understated, when the approacis adivpted by the United States is examined in detail.
For example, the offers presented by the United States to each individual developing
country listed a series of products considered to be of trade significance to that
developing country, regardless of whether they had been included in its request list.
The presentation of these "offers lists", vnresumed to show the aggregate value of
the United States' offer to the country concerned, implied that in considering
what contribution it should meke in favour of the United States, the developing
country should take into account that aggregate value, and not merely those
products of which it was a principal, or even a substantial supplier, One might
obgerve that this not only departs from the multilateral principle, but also from
the traditional bilateral negotiating technigue used in earlier GATT rounds in the
course of which reciprocal requests were generally made only to those countries
which were principal suppliers of the product. This departure is particularly
injurious as most of the few major tropical products are exported by a large

number of countries of different sizes. Under the classic approach, smaller
countries for which exports of a given commodity were relatively important to their
own economies, but which were relatively small suppliers on the world market, would
simply benefit from concessions granted in favour of larger suppliers, This
benefit accruing to smaller countries has been traditionally highlighted by the
United States in its defense of the unconditional most-favoured-nation clause.
However, the approach adopted by the United States in the tropical product
negotiations in 1975-1976 would entail the nullification of this advantage for the
vast majority of developing countries.2 There are indications, however, that the
stand so far taken by the United States may be ameliorated when the negotiations
resume later in 1977. ' '

54. Certain other developed countries have been cuick to take credit for the fact
that they did not seek reciprocity from developing countries in the context of the
tropical produch negotiations.é/ While this is to be welcomed, the developed
countries' offers nevertheless fall short of ‘the objectives of the negotiations as
implied in past declarations and in the Tokyo Declaration. The offers of some
developed countries took the form entirely of " improvements in their respective
Generalized Systems of Preferences, while other developed countries have GS3P as
the largest element in their offers. -

1/ See MIW/TP/W/6 and Add.1.

%/ For example, the United States has on this occasion included sugar on its offer
lists presented to small sugar-exporting countries which by no stretch of the
imagination constitutes even substantial suppliers of this commodity, thereby .
implying that a reduction of the United States tariff on sugar should be paid
for by each and every supplier of sugar and not merely the principal or subs-—
tantial suppliers to which Article XXXVI:8 would apply.

2/ e.g. see BEC "Lettre d' Information du Bureau de Gendve" numéro 26,
3 novembre 1976,
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55. It may be recalled that developed countries have themselves agreed to extend

GSP on a "generaiized, non-reciprocal and non-discriminatory" basis, and have stressed
that GSP does not represent a "binding commitment" on their part. But Article
XXXVI:8, refers to such contribution being made in respect of "commitments" by devel-
oped countries. This being the situation, the fact that the developed countries have
not requested contributions from developing countries simply means that they have not
asked for compensation for something that is of uncertain value and which the other
gide is entitled to receive anyway. This uncertainty in value applies equally in the
case of unbound MFN offers; as noted above, several countries which have put MFN
tariff reductions into effect have announced that the question of including these
offers in their schediles of concessions is a matter for future consideration. Before
dwelling on the questibns of contributions by developing countries, developed count-
ries might reflect and try to recall when and in what context they have themselves
ever given a trade concession - call it a contribution if you wish =-in- compensatlon
for an autonomously introduced,;non-binding measure of trade facilitation.

56. Most developing countries do not view the principle of non-reciprocity as

simply an excuse for not having to make contributions in the course of trade negotia-
“tions. On the contrary, they have continually stressed their willingness to do so,
in light of the overall benefits obtained from the negotiations. Their objective is
rather to obtain meaningful, genuine, reliable concessions, concessions that are of
real benefit to their trade, without themselves being forced to give concessions
beyond their capacity. -

Multilateralization

57. Insufficient offers, non-application of the non-reciprocity principle, and
inordinate bilateralism” are interrelated elements of a basic problem which can only
be solved by an effective multilateralization of the troplcal product negotiations.
It was recognized in the guidelines that at a certain point multilateral review and
multilateral action would be neceosary,;, but this phase hCJ, for the time belng,
been brushed acide. .

58. ‘A possible approach to effectively multilateralize the negotlatlons could
comprise the following steps:

(a) circulation of the consolidated offer/request lists;

(o) preparation by the GATT secretariat of an official review and assessment of the
results of the tropical products negotiations to date. (The experience of the
Kennedy Round shows that such reviews should be performed during, not after, the
conclusion of negotiations so that they may exert a positive influerice on the
course of the negotiations instead of merely being of historical interest to
posterity or at best a warning for negotiators at the "nextyround")k

;/ See MTN/TP/1. As indicated in paragraph 14 above, this point, i.e. greater
multilateralization, has been stressed by developing countries not only in the
Tropical Products Group and other TNC bodies, but also at the Mlnlsterlal
Meeting of the Group of 77 in Manila and UNCTAD IV in Nairobi.:
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(c) a series of multilateral consultations, at which individual doveloped countries
would be expected to explain their failure to make concessions in regard to
speclflc 1temo,_

_(d)_ the formulatlon of a joint roquest by developlng countries, which might take
- the form of a list of products for which duty-free access is. sought;

(e) final negotiations on the basis of all the above data to determine inter alia
a permissible average proportion of exceptions for each developed country,
taking account of factors such as the amount of tropical products already
entering duty-free, existing and promised bindings, non-tariff measures,

'tlmlng and mode of application of the concessions, etc.

Non-tariff mgasures

59. 1If the tariff offers made by develmped countries in the tropical products
negotiations have been of limited value, their responses to the requests concerning
non-tariff measures could be called virtually non-existent. This is. all the more
‘regrettable because a large number of requests havo been submitted relatlng to non-
tariff measures constltutlng effective impediments to trade. A large proportlon
of the requests, as it may be recalled, are for (a) the removal of quantitative
restrictions and (b) the elimination of restrictive effects of health and sanitary
standards or other technical regulations.l/

60, The failure to include non-tariff measures in their offer lists has been
attributed by developed countries mainly to two factors: (a) that the measures in
question are being dealt with elsewherc as part of a multilateral approach so that
to take them up simultaneously in these bilateral, item-by-item, tropical products
‘negotiations would cause duplication or confusion, and (b) there are intrinsic
difficulties in meeting the requests. .

6l. By the first of these arguments of the developed countries, quantitative
restrictions on tropical products should be left out of tropical product offers in
order not to pre-empt the tasks of the Sub-Group on Quantitative Restrictions.

But in this Sub-Group, as is generally known, the developed countries seem to be
determined to prevent any effective multilateralization of the negotiations or the
adoption of any automatic procedurcs, at least in regard to those restrictions
which affect the exports of developing countries. g/ A similar shuffling of
responsibilities between the Group on Non-Tariff Measures and the Group on
Agriculture has impeded any meaningful discussion of restrictions effecting the
exports of developing countries, particularly those tropical products falllng within
COON 1-24.3/. ~

62, This hide-and-seek game is also being played with regard to health and
sanitary regulations. Although discussion of technical barriers to trade began

»

1/ See MIN/TP/W/11/Rev.2.

2/ See the notes prepared by the Interreglonal ‘Project on the most recent meetings
of the Group UNCTAD/MTN/40/Supp.l; pp.57-66 and pp. 7=9 of this document.

3/ It should be recalled that in this case the "shuffle" arises from problems
between developed countries.
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as far bvack as in 1969 and work on the drafting of a Standards Code commenced in
earnest ‘as early as 1971, the deliberatitns have only recently moved to a point
where consideration can be given to the question of whether the proposed Standards
Code can or camiot be applied to agricultural products.. In the preliminary dis-
cussion of this question, in the Group on Agriculture towards the end of March 1977,
a number of developed countries underlined the complexity of the standards issue and
raised doubt as to the suitability of the Code for technical ‘regulations on agri-
cultural products.l/ B

63, One theme underlying some develcped countries' arguments seems to be that health
and sanitary standards are essential to national well-being and consequently are non-
negotiable.g/ While some of the requests may have been less precisely worded than
they should be, there has been no suggestion that the developing countries want the
developed countries to dismantle their health and sanitary regulation systems. If
the desire is merely to lessen the unnecessary elements of trade restriction, it
would appear to be incumbent on the developed countries at least to enter into
earnest discussions with the developing countries, instead of rejecting the requests
off-hand. To leave such restriction alone and defer settlement until the Standards
Code comes into force, as having apparently been suggested, can only be regarded as
an unwarranted alibi based on a misreading of the purposes of the Code. The primary
role of this instrument is to provide a contractual framework for the settlement of
disputes relating to the trade effects of standards and technical regulations that
might arise from time to time. It would only be operative for tropical products when
it has been accepted by the major developed countries and agreed by them to be applic-
able to all products. It is not intended to be an instrument to sweep away the

trade barrier effects of such regulations at one go such as MIN have been cet up to
do. There is, therefore, no valid reason why, at this Juncture, non-tariff measures -
in the "special and priority" sector of tropical products should not be attacked

1/ Sec. ppe 67704

2/ "Negotiations"-in this area are not new. Under the Saratoga Convention of 1891
. Germany removed sanitary regulations which prohibited the importation of
certain meat products from the United States in return for the withdrawal of
the United. States' threat to apply a surtax against German products, see
W. Culbertson, Reciprocity, McGraw Hill, New York 1937.- ‘
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directlyul/ The commitment in the Tokym Declaration to treat tropical products as

a "special and priority" sector should be taken to be serious enough to justify
dealing in the Group on Tropical Products, with all NTMs facing trade in this sector,
~through a multilateral examination of the compelling reasons for which developed
countries were not able to comply with the requests by developing countries to
remove specific non-tariff measures affecting their exports of particular tropical

“pfbducts,g/

;/ Although the solution being negotiated in the area of technical barriers to
trade takes the form of a multilateral instrument (i.e. thé draft’"Standards
Code"), in its present form it would not, merely through acceptance, require
the elimination of any specific measure presently in effect. While differing
positions exist as to the retroactive application of the Code, it would appear
that in practice the removal of specific measures could only be achieved through
the dispute resolution procedures of the Code. If, however, specific regulations
on tropical products could be determined by the Tropical Products Group as
constituting "unnecessary obstacles to trade" this would obviate the need for a
subsequent examination by the proposed "Committee for Preventing Technical
Barriers to Trade" and thus, there would appear to be basis for an agreement that
if these unnecessary aspects could not be removed immediately, their elimination
would coincide with acceptance of the Code by the developed country concerned.

g/ The comments on this section would apply in the large to variable levies, the
third major category of non-tariff measures included in the tropical product

requests.,

e wpen ovn s P




