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Introduction 

1. At the first part of its seventeenth session1/ the Commission re- examined the 

articles on the conclusion, entry into force and registration of treaties contained 

in Part I of its draft articles on the law of treaties , ,.,hich it bad prepared at 

its fifteenth sessiongj and submitted to Gover~~ents for their observations. The 

Commission provisionally adopted revised texts of tvrenty-five articles. One of 

these (article 3 (bis)) was an article in Part II (article 48), relating to 

treaties which are constituent instruments of international organizations or which 

have been drawn up within international organizations, which it decided to include 

among t he 11general provisions" at the beginning of the draft articles. The 

Commission deleted four articles and postponed its decision on articles 8, 9 and 

13, relating respectively to participation in a .treaty, opening of a treaty t o the 

participation of additional States and accession, until: the resumpt ion of its 

seventeenth session in January 1966. 

2 . At the first part of the session t he Commission also had before it the 

Special Rapporteur ' s observations and proposals regarding the revision of the 

first three articles of Part II, articles 30-32.2/ ~ing to shortage of t ime, 

however, the Commission was unable t o begin its re- examination of these art icles. 

3· At the second part of the session, therefore, the main task of the Ccrr:.mission 

will be to re- examine the whole. of Part II of the draft articles and to conclude 

its re-examination of articles 8, 9 and 13. 

The Easis of the Present Report 

4. The. basis of the ,present Report is the same as that set out in paraBraph 5 
of the Special Rapporteur ' s fourth report, namely, t he written replies of 

Governments, the comments of delegations in the Sixth CommiVtee of the General 

Assembly and the observations .and proposals of the Special Rapporteur resulting 

therefrom. The comments of Governments and delegations on Part II of t he draft 

articles are contained in the Secretariat document A/CN.4/l75 and in addenda l - 4 
of that document . 

Of~icia~ Records of t he General Assembly . Tl.,rentieth Session. Suppl,ment 
(Aj60C9). "' No. 9 

Yearbook of the International: Law Commission, 1962, Vol. II, p . 159. 
A/CN. 4/177/Add.2. 
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5. The Commission, for reasons of convenience, is re~examining the draft articles 

in the same general order as they were provisionally adopted at the fourteenth, 

fifteenth and sixteenth sessions . In its Report!±/ on the work of the first part 

of its seventeenth session, however, the Commission has recognized that in 

rearranging the draft articles as a single convention it will be necessary to give 

further consideration to the order in which the various articles should be placed. 

The Special Rapporteur in paragraph 7 of his fourth report has already express·ed 

the view that in the final · draft the articles concerning "observance", 

"interpretation" and "application'' of treaties should be placed before those 

concerning "invalidity" and "termination", i.e . before the present Part II. This 

view is based on a number of different considerations. First, to place the rules 

concerning "invalidity" and "termination" immediately after "conclusion", "entry 

into force" and "registration" may seem to give too much importance to grounds of 

nullity and termination and to give "pacta sunt servanda" the appearance almost of 

a residuary rule . Secondly, "termination" ought logically to follow, not precede, 

"application" of treaties, and it is at the same .time convenient to deal with 

"invalidity" in juxtaposition to "termination". Thirdly, "termination11 has 

affinities with "modification" of treaties, which also should logically follow·, 

not precede, "application" . Fourthly, there is some advantage in stating the rules 

regarding ''interpretation" of treaties early rather than ~ate in the draft 

articles, since these rules affect the meaning to be given to certain other 

articles. 

6. The final structure and order to be given to the draft articles was not a 

matter of great mcment in re-examining Part I 1 because the articles contained in 

tbat Part for the most part find their natural place at the beginning of the draft. 

The Ccmmission may prefer not to arrive at any settled conclusions on this matter 

until its re-examination of the draft articles is further advanced. Nevertheless, 

in approaching the re- examination of Pa,rts II and III it seems desirable for the 

Commission to have fn its mind a general perspective, however provisional, of the 

probable structure and order of the articles which it will ultimately adopt; for 

in these Parts the arrangement of the different topics may in some cases influence 

the drafting of the articles . 

4/ Paragraph 27. ; ... 
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7. The general arrangement of the draft articles which the Special Rapporteur 

tentatively envisages for their ultimate form is as 1'ollows : Part I - ltGeneral 

ProVisions" 
1 

consisting of articles o, 1, 2 and 3 (bis); Part II - "Conclusion, 

Entry into Force and Registration of Treaties" , consisting of articles 3, 4 and 

the remaining articles of the existing Part I; Part III - "Observance and 

Interpretation of Treaties", consisting of article 55 (Pacta sunt servanda) and 

articles 69-73; Part IV - "Application of Treaties", consisting of articles 56-64; 

Part V - "Invalidity, Te!1llination and Suspension of the Operation of Treaties", 

consisting of articles )0-54 (except articl e 48, which is ns w article 3 (~), and 

subject to certain other qualifications; Part VI - "Modification of Treaties", 

consisting of articles 65-68. 

Structure, Title and Arrangement of the present Part. II 

8. Structure . In paragraph 7 of his fourth report, the Special Rapporteur had 

tentatively suggested that "invalidity" and 11 te!1llination", procedure for invoking 

a ground of nulli~y, termination, etc., and the legal consequences of termination, 

nullity, etc., should be divided into four separate Parts. After further 

reflection and after studying the comments of Governments on Part II, the Special 

Rapporteur considers it preferable to adhere to the present structure under which 

these four to'pics are all included in one Part. In the first place, although 
11 invalidity" and 11 termination" are quite separate topics, they raise a number of 

bl II b '1' t 11 If ' l • If d common pro ems, e . g. separa ~ ~ y , prec us~on , proce ure for invoking a ground 

of invalidity or termination and the legal consequences which follow; and it is 

accordingly convenient for purposes of drafting to deal with the two topics in 

one Part. In the second place, a number of Gov~rnments have expressed concern 

regarding t he danger to t he securit y and stability of treaties which the articles 

on "invalidity" and "t~rmina.tion" ruay involve; and to devote four separate Parts 

to these topics ma.y seem to exaggerate their role in the law of treaties . It 

therefore seems bett er to combine "invalidity" and "termination" in one Part as 
at present . 

; ... 
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9· Title. The existing title of the present Part II which reads "Invalidity and 

Termination of Treaties" does not fully cover the contents of the Part, which also 

deals with the suspension of the operation of treaties. Accordingly, it· seems 

preferable to call the Part : l'Invalidity, Termination and Suspension of the ., 

Operation of Treaties" . 

10. Arrangement of the articles. The emphasis pl aced by Governments in their 

replies - and indeed by members of the Commission during the fifteenth session -

on the need to safeguard the security and. stability of t reaties leads the Special 

Rapporteur to think that it may be advisable to place certain of the articles 

which limit or regulate the right to invoke grounds of invalidity, termination 

or suspension before, rather than after, the substantive articles dealing vrith 

these grounds . It will then be made apparent at the outset of the Part dealing 

with "invalidity" and "termination" that specific rules restrict the freedom of 

States to have recourse to grounds of invalidity and termination for the purpose 

of resiling from their treaty obligations. The desirability of putting these 

rules before rather than after the substantive articles dealing ;.ri th the grounds• 

of "invalidi ty" and "termination" is also indicated by the fact that in .. tl:leir 

co!Lillents on "fraud" and "error" certain Governments have advocated the i!llposition 

of a time-limit on invoking these grounds wi thout apparently taking into account 

the relevance of article 47 regarding the loss of a right to allege grounds of 

invalidity or termination as a result of waiver or "preclusion". 

11. The Special Rapporteur accordingly suggests that the present Part should 

begin •rith a section entitled "General rules" and comprising : article 30 

(presumption as to the validity, continuance in force and operation of a treaty) ; 

article 49 (authority to denounce, terminate or withdraw from a treaty or suspend 

its operation) ; article 46 (separability of treaty provisions); article 47 (loss 

of a right to invoke a ground of invalidity, termination or suspension). 

12. A number of Governments have underlined the importance which t hey att ach to 

the possibility of independent adjudication with regard to the matters dealt with 

in cer tain of the articles . This question was much discussed at t he fifteenth 

session and ultimately the Ccmmission adopted in article 51 a general provision 

regarding the procedure for invoking a ground of invalidity, termination, etc., 

j ... 
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which represented the highest measure of common agreement in the Commission on the 

solution of disputes concerning the application of the articles in the present 

Part. The question therefore arises whether to transfer this article also to 

section 1. There is, ho\'Tever, a larger question as to ·whetber the procedure laid 

down in article 51 should be given a more general application to all disputes 

concerning the application of the present article. This question is examined in 

the Special Rapporteur 1 s observations on article 51, ~Thich he has preferred not 

to deal vTi th among the general articles in section 1. 
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The Special Rapporteur, for the reason given in paragraph 9 of the Introduction 

to this report, proposes that the title of the Part should be enlarged so as to cover 

"suspension of the operation of treaties" which is one of the topics dealt with in 
this Part. 

Section 1: The Title 

Proposal of the Special Rapporteur 

The existing title to secti on 1 il3 ''General Provision" and the sole article 

which the section contains is article 30. The Special Rapporteur, in accordance 

with his observations in paragraphs 9 and 10 of the Introduction, proposes that 

the section should no,., be entitled "General Rules" and should include four 

articles (articles 30, 49, 46 and 47). The title "general rules" is pr oposed 

because there is already a title "General Provisions" at the beginning of the draft 

articles . 

Article 30 

Presumption as to the Validity, the Continuance in Force 
and Operation of a Treaty 

The observations and proposals of the Special Rapporteur regarding this article 

are contained in addendum 2 to his fourth report (A/CN. l77/Add . 2 ). 

Article 49 

Authority to denounce, terminate or ~nthdraw from a treaty 
or suspend its operation 

Comments of Goverr~ents 

Portugal . The Portuguese Government expresses its general acceptance of the 

principle that the po\'rer of a person to represent his State for denouncing~ 
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terminating, '"ithdravring from or suspending the operation of a treaty should be 

governed by the same rules as those laid down in article 4 f;:,r concluding a treaty. 

United Kingdom. The United Kingdom Government observes that article 4 made 

a distinction in certain circumstances between, on the one hand, authority to 

negotiate, draw up and authenticate a treaty and, on the other, authority to sign; 

but that it did not employ the word 11 conclude" , "Which is found in article 49. \ The 

result, in its view, is to leave it uncertain whether under article 49 the rule 

applicable to authority to denounce is that relating t o authority to negotiate, draw 

up and authenticate or that relating to authority to sign. 

United States. In the view of the United States Government, article 49 
constitutes a useful clarification ;:,f the position regarding autborizati:Jn, or 

evidence of auth:Jrization, in the cases covered by the article . 

Cyprus Delegation. The delegation agrees that the rules laid down in article 4 
should also apply to evidence :Jf authority to perform acts with regard t:J the 

nullity of a t reaty. 

Observations and Proposals of the Special Rapporteur 

1. The point rnade by the United Kingdom as to the lack of precision in the present 

~ormulation of article 49 appears to be well f ounded . Moreover, article 4, which 

article 49 applies mutatis mutandis, has itself undergone extensive revision at the 

first part of the seventeenth session, so that article 49 1·10uld in any event 

require reconsideration. 

2 . The rules governing the authority of a person to represent the State in the 

negotiation and conclusion of treaties are n:J\f expressed in article 4 in terms of 

the cases in which the production of an instrument of full povrers is required . This 

does not, ho1•ever, appear to make them any less suitable for application in the 

context of article 49. The real problem, as the corr~ent of t he United Kingdom 

indicates, is whether to apply the rules governing negotiation or those governing 

signature - or perhaps those gov7rning the expression of consent to be bound. 

}. The Special Rapporteur suggests that it may be necessary to differentiate 

between: (a) evidence of authority to invoke a ground of invalidity, termination, 

etc . , which may be regarded as an opening of negotiations for the converse purpose 

of annulling or terminating a treaty, and (b) evidence of authority to carry :JUt the 

f ... 
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definitive act of nnnulling; termi_nating, etc., a treaty which may be regarded as 

the expression of the State's wlll not to b b d I e oun • n other words, it may be 
necessary to make the parallel between article 49 and article 4 even closer by 

providing different rules for the negotiation of the annulment, termination, etc . , 

of a treaty and for the performance of the act expressing definitely the vrill of 

the State not to be bound. This would seem t o be at once more logical and more 

consistent with principle. 

4. Accordingly, the Special Rapporteur proposes that article 49 should be revised 

to read as follovTS: 

"Evidence of authority to invoke or to declare 
the invalidity, termination or suspension of 

the oPeration of a treaty 

"1. The rules laid down in article 4 regarding evidence of auth~rity to 
represent a State for the purpose of negotiating a treaty apply a l so to 
representation for the purpose of invoking a ground of invalidity, 
termination, withdra1val from or suspension of the operation of a treaty. 

11 2 . The rules laid down in article 4 regarding evidence of authority to 
represent a State for the purpose of expressing its consent to be bound 
by a treaty apply also to representation for the purpose of expressing 
the will of a State to denounce as invalid, terminate, withdraw from or 
suspend the operation of a treaty." 

Article 47 

Loss of a Right to Allege the Nullity of a Treaty as a 
Ground for Terminating or Withdravling from a Treaty 

Comments of Governments 

Israel. The Government of Israel makes four points 1-ti th regard to this article. 

First, it observes that the word 11 nullity11
, which occurs in the opening phrase, is 

not in fact used in any of the articles to which reference is made in the present 

article. Secondly, it dravrs attention to the fact t hat the case of a right to 

require the suspension of the operation of a treaty is omitted fr~ro the article . 

Thirdly, it expresses the vie•·r that, the principle of article 47 being one of 

general application, the article should distinguish between that general principle 

and the specific concept of tacit consent as employed in Part I of the draft 

I .. . 
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(. 2 f · t t n Part I) Four thly, it feels that the articles see paragraph o ~ s commen s o · 
drafting of the ~pening phrase of the article could be simplified by being worded 

more positively on the f'ollo\oring lines: 

"A State may not rely upon articles 31'2./ to 35 and 42 and 44 if that 
State, after having become aware of the facts giving rise te> the . 
application. of those articles shall have elected by conduct ~r othenase 
to c::msider itself bound •.. " . 

This text would also, it suggests, have the advantage of making redundant the 

specific reference to "•"ai ver", •rhich it feels to be a complicating .factor in the 

article, and of a"\roiding the phrase "debarred from denying", which it feels to be 

avrkward . It further suggests that the commentary should make it clear that the 

rr election11 of the State under t he article -vrould be presumed after the lapse of a 

reasonable period of time, the period being dependent on all the circumstances 

of the case. 

Jamaica. Although not mru{ing any point in regard to the present article, the 

Jamaican G~vernment in its comments upon article 33 expresses the opinion that a 

defrauded party should take steps to invalidate its ce>nsent te> the treaty \Jithin 

a stated time after the discovery of the fraud ; and that, if it does not, it 

she>uld be deemed t~ have subsequently acquiesced in the fraud. 

Netherlands . The Netherlands Ge>vernment considers that this article should be 

made applicable alse> to article 31 (failure to coffiply with pre>visi.Jns of internal 

law). In its view, restricting the plea .:>f invalidity foll oi'TS inherently fre>m the 

primacy of international la'\'7 . It further queries whether article In should not 

also apply te> cases under article· 36 (coercion of a State by the threat or use of 

force). On the assumption, ho\·rever, that the word "t'orce11 in article 36 means· only 
U d · II arme aggress1on , the Netherlands Government is prepared to concur in the vieH 

that article 36 should not be brought ·Nithin the rule in article 47. 

Portugal. While geherally approving the principle contained in the article, 

the Rortuguese Government calls att~ntion to what it f eels must be an inexactitude 

in the text where the draft refers te> articles 32 te> 35 rather than to s=trtielN; 7,1 
"" 

21 In its corrments on .article 31· the Israeli G.Jvernment suggests that that 
article al so should be subject te> the application of the general rule 
contained in the present article. 

/ ... 



A/CN.4/183 
English 
Page l3 

to 34. Having noted that the principle can be relevant only Vlhen the application 

of a treaty is dependent on the attitude of the parties, it points out that 

article 35 (personal coercion of a representative) provides for the absolute 

nullity of the treaty, not for a right to invoke the fact of coercion; and it ~oes 

not see how article 35 can be affected by the principle in the present article . 

At the same time, since article 31 (provisions of internal law regarding competence 

to enter into treaties) provides that the validit-y of consent may be disputed by 

a State whose representative acted in manifest viol ation of its domestic la>r, it does 

not understand \•Thy that article should be excluded from the operation of the 

principle . 

Sweden. The S1·redish Government considers that this article is an indispensable 

complement to the rest of the draft; and that it should be extended to cover cases 

f alling under article 31. 
United States. The United States Government expresses the vie1-r ~hat 

provisions along the lines of article 47 are essential to prevent abuses of the 

rights set forth in the articles to vrhich it refers. Indeed, it suggests that the 

article should be placed earlier in the draft, in front of the articles to vrhich 

it applies, or, alternatively, that each of those articles should contain an express 

reference to article k7, in order to avoid any risk of their being interpreted out 

of context. It also suggests that the text would be clearer if it used . the 

phrases 11articles 32 through 35" and "articles 42 through 4411 instead of 
11articles 32 to 35" and "articles 42 to 44". In addition, in its comments on 

articles 33 (fraud) and 34 (error) it suggests the desirability of ;Laying down 

specific time-limits for invoking those grounds of invalidity. 

El Salvador Delegation. The delegat ion remarks that in the Spanish text the 

word ''perdida" used in the title has no sr;ecific legal meani.ng and should be 

replaced. It further draw·s attention to :paragraph 5 of the commentary, vrhere the 

Commission states that the governing consideration for the application of the 

principle. containe-d in the present article ~auld be that of good faith, and that 

the principle vrould not operate if the State in . question had not been a~rare of th~ 

facts giving rise to the right, or had not been in a position freely to exerc'ise 

its right to invoke the nullity of the treaty. The delegation thinks that tbis 

consideration require·s carefuJ. study if it is not to give rise to serious errors . 

I ... 
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Observations and Proposals ·or the ~eciaJ. Rappor teur 

1. Place and sco~e of the article. The Special Fapporteur 1 in paragraph 10 of 

the Introduction to this Report
1 

bas suggested that the present article should be 

placed in Section 1 as a "general rule". The reason is that the article appears to 

affect the operation of all the articles which recognize rights to invoke particular 

• If ~t d.oes not affect cases of "jus cogens" grounds of invalidity or terminat~on. • 

falling under articles 361 37 and 45~ that is only because these articles provide 

for the automatic avoidance of the treaty in those cases. One advantage of 

transferring articl e 47 to Section 1 is that it will indicate at the outset that a 

right to invoke t he invalidity or termination of a treaty is not unrestricted and 

that the security and stability of treaty relations are also to be taken into 

account . Othenrise, it might be desirable, as one Government has suggested, to make 

express reference to the rule in article 47 in each of the articles which are 

subject to it. 

Article 47, as at present formulated, does not apply to article 31~ which 

r elates to invalidity on the ground of a failure to comply with a provision of 

internal ·la,.,. A number of Governments, in comments on this article or on article 311 

have questioned the omission of aTticle 31 from the operation of the rule in 

article 47, and the Special Rapporteur is of the opinion that article 31 clearly 

ought to be brought within that rule . 

2. The Israeli Government 1 s objection to the use of the 1-rord "nullity'' is 

well-founded, since the Corrmission in drafting articles 31-35 decided to. speak 

of ''invalidation" of the consent rather than the "nullity" of t he treaty. It is 

therefore desirable hereJ as in article 30, to replace the word nullity in the title­

and in the opening phrase by invalidity in order to bring the language into line 

with that used in the substantive articles . The same Government's point that the 

article omitt> t o cover cases of "suspension of the operation of a treaty'' is a lso 

well-founded and has to be taken into account in revising the text . 

3. The Israeli Government ' s suggestion that the article should distinguish between 

the general principle which it contains and uthe specific concept of tacit consent 

as empl oyed in Part I" seems, hovrever1 to raise unnecessary problems . Admittedly, 

the rule formulated by the Commission r egarding "tacit consent" to reservations, 

vrhich now appears in paragraph 5 of article 19 of the revised draft, may be viewed 

I ... 
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as a rule concerning the loss of a right to object to a reservation. It is also 

true that the rule in the present article can be viewed as one concerning implied 

consent to accept a treaty (or part of a treaty) which might otherwise not be 

binding by reason of a ground of inva.lidity, termination, or suspension. But 

although similar legal concepts may underlie paragraph 5 of article 19 and the 

provisions of the present article, that does not seem to call for nice 

distinctions of principle to be drawn between the two cases in the present article, 

however appropriate it might be to do so in a "code" . Article 19, paragraph 51 

formulates· a special rule for the special context of "reservations", and there 

seems to be no need to refer to it or distinguish it '-Then formulating an analogous 

but not identical rule in the different contexts of "invalidity" and "termination". 

4. The Special Rapporteur also has doubts about the same Government ' s 

suggestion for simplifying the drafting of the opening phrase of the article . If 

this suggestion were adopted, it would be necessary, before the rule would 

operate, to establish affirmatively that the State in question had "elected by 

conduct or otherwise to consider itself bound by the treaty". Although the broad 

scope of the rule might not be very different, its content would have been 

slightly modified. It is not quite the same thing to be required to show 

affirmatively that a State has by its conduct actually elected to accept 

something as it is to be required to show that it is precluded by its conduct 

from denying that it has so elected. Article 47 was intended by the Commission 

to apply to certain grounds of invalidity and termination a rule giving effect to 

the principle of "preclusion" (estoppel) found in cases such as that of 'the 

Temple of Preah Vihear.Y In the Temple case the rule was expressed by the Court 

in negative form: "Thailand is now precluded by he;r conduct from asserting that 

she did not accept it". The effect of the principle of npr~clusion" may equally 

be stated in positive form in terms of an implied agreement to be bound 

not"~>Ti thstanding a right originally to invoke a particular ground of invalidity 

or termination. In some cases there may be ev:idence of an actual agreement . :rJ 

I.C.J. Reports, 1962, at page 32. 
In the Temple case, in addition to applying the principle of ''preclusion", 
the Court held that t here had been an actual acceptance of the erroneous 
map. 

; ... 
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But, having regard to the nature of the principle of "preclusion
11

, it seems 

desirabl e, if the article were to be framed in an affirmative form, to refer 

specifically to cases both of express agreement and of agreement implied from 

conduct. The term "waived the right" used in sub-paragraph (a) - a term familiar 

in this context in common law systems - was, of course, designed to cover cases 

of express agreement. Though no ''complicating factor 11 is thought to be introduced 

by this term, it may be preferable to use a more mundane expression. 

5. Two Governments, in their comments on a rticles 33 (fraud) or 34 (error), have 

suggested that a. specific time- limit should be stated within which the right to 

invoke the ground of invalidity must be exercised; and the Israeli Government has 

suggested that the commentary should make it clear that the election of a State 

to be bound would be presumed after the lapse of a reasonable period of time, the 

per;Lod being dependent on all the circumstances of the case. The Commission, it 

is true, has thought it appropriate to lay down a specific time- limit of one year 

in the particular case of the right to object to reservations. But there the 

context within which the principle of "pr~clusion" or tacit consent operates is 

well-defined and limited. Article 47, however, covers a variety of cases in 

which the context for the operation of the principle may differ widely; e.g. the 

case of a fundamental change in circumstances is quite different f'rom that of 

fraud or error. Moreover, even \.,rithin each class of case the circumstances may 

vary almost infinitely. Accordingly, it does not seem either possible to lay 

down a general time- limit for all cases or advisabl e to attempt to lay down a 

~articular time- limit for each ground of invalidity, termination or suspension. 

No doubt, as the Israeli Government implies, the .fundamental concept i3 that a 

State must invoke a ground of invalidity, terminati on or suspension within a 

reasonable period of time, having regard to all the circumstances of the particular 

case. But the Commission has manifested a certain aversion to formulating rules 

expressly in terms of what is "reasonable" . On the other hand, in article 17 it 

bas had recourse to the conce·pt of "undue delay" 1 and may find this expedient an 

appropriate solution also in the present article. 

6 . '!'he basic problem is whether the rule should be stated in the terms of a 
II L 1 · If • 1>rec us~on or ~n terrns of an implied agreement. The Special Rapporteur is 

inclined to think that , if article 47 is tranferred to section 1 as a "general 

I . .. 
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rule", it may be better to formulate it in terms of an implied agreement . In 

that event and in the .light of the foregoing observations the titl e and the text 
might be revised to read as · follows : 

11
Relinguishment of the right to invoke a ground of 
inval idity, termination, withdrawal or suspension 

"A State may not invoke any ground for invalidating terminating 
withdr awing from or s uspending the operation of a treat/ under a.rticl~s 31 
to 35 inclusive or articles 42 to 44 inclusive if, after becoming aware of 
the facts giving rise to such ground, the State : 

" (a) shall have agreed to regard the treaty as valid or 
1 

as the case 
~ay be, as remaining in force; or 

"(b) must be considered, by reason of its acts or its undue delay in 
invoking such ground, as having agreed to regard the treaty as valid or~ - as 
the case may be, as remaining in force , 11 

Article 46 

Separability of Treaty Provisions for the Purposes 
of the Operation of the Present Articles 

Comments of Government's 

Israel. The Government of Israel considers that article 32 should be 

included among t he articles covered by the rule laid down in the present article . 

Netherlands . The comments of the Netherlands Government are set out in an 

annex to its reply, and they are expressed in a fo,rm which makes it ' difficult to 

present an exact analysis of · them. While approving of the inclusion of the 

article, 

the rule 

ar ticles 

and the 

it appears 

in article 

31, 32, 36, 
''subjective" 

to make the foll owing main points . First, it considers that 

46 should be made applicable to further articl es, e . g. 

37 and 39· Secondly, it considers that both the "objective1
' 

tests of separability contained in paragraph 2 of· the 

article involve certain difficulties. As to the "objective" test in paragraph 2 

(a), it says that cancellation .of part of a treaty, although it might not 

"interfere with the operation of the remaining })revisions" , might nevertheless run 

counter to the object and purpose of the treaty . As to the subjective test , it 

interpret s paragraph 2 (b ) as requiring the fact that acceptance of the clauses 

I . .. 
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in question was not an essential cGndition of the consent to the treaty as a whole 

to be pr oved either from the text of the treaty or £rom statements made by both 

~arties; and maintained that this is not very rational . It says th8t what may be 

essential to one party may oe precisely the opposite to the other; that if during 

the .negotiations no difficulties arise in regard to certain te;;ts, there will be 

nothing 1-1hatever to indicate v7bat is essentia.l to them and v1hat is not; and that 

the IJart tes may 1-1ell change their minds during the period of the treaty ' s ::>:;>eration 

regarding the value they attach to particular clauses. It further says that, if 

di£ficulties .arise after a treaty bas been concluded, a solution will either be 

£ound by the par ties themselves or it will not; and that no 9rovisions of a 

Convention on the la,., of treaties (if they are just and not merely designed to cut 

Gordian knots) -could ever be so clear- cut as to exclude the possibility of each 

party's invoking them in support of its contentions. In its view, therefore, the 

question is whether the Courts should be given directives in the draft articles as 

to the solution of difficulties. 

. The Netherlands Government suggests that a broadly Herded article on the 

following lines might meet the case : 

"1. ExcE:·p~ as provided in the treaty i tsel:f, the nulli t:' , termination or 
suspension of the 0peration of a treaty or withdrawal from a treaty shall 
in principle relate to the treaty ae a \vhole . 

11

2. If a ground menti~ned in a:tic~es 31~ 32, 33, 34, 35, 36, 37, 39, 42, 
43, 44 and 45 for null~ty, term1nat1on, suspension of the ooeration of a 
treaty or withdrawal from a treaty, applies only to particuiru· clause~ of a 
treaty, and a party to the treaty 1o~ishes to uphold the remainder of the tr.eaty

1 the othe:· ?arty or parties shall accept the continuing validi ty and OD"ration :of 
the rem~1naer of tl:e treaty, unless such acceptance cannot reasonably. ;nd in 
good fa1 th be requu-ed from such other party or parties. 

"3· T' . ne pronsions of paragra!?h 2 shall not a;pply if: 

(a) . th~ clauses· in question are not separable from the remainder of 
the treaty w1tb regard to their a~plication; or 

. (b) it appears either f'r::>1h the treaty or from the s t t t d 
dur1ng t he negotiations that acce tanc a emen s rna e 
an essential element of' the con<>e~t of e of the clauses in que~tion 1405 

- a party to the treaty as a , ... hole. 11 

It _observes that paragraphs 1 and 3 of th · 
- e suggested article are largely modelled 

on the Commission ' s draft and ar d" 
' .e accor lngly o~en to the same objections a~ it 
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has raised to the corresponding parts of the Commission r s text . However, it 

believes that these objections are practically el~minatei by paragraph 2 of its 

text, which makes the l"rhole matter subject to the rules of good faith between the 

contracting parties . 

Portugal . On the basis of the balance established by the conditions set out 

in para~raph 2 the Portuguese Government has no fundamental objection to the 

principle of indivisibility provided for i n the article . 

Sweden. The Swedish Government feels that the article is on the vhole a 

~ost useful and necessary complement to the exposition of grounds of nullity and 

termination. At the same time, it dra\-TS attention to the apparent - and 

presumably .inadvertent- reference in sub- paragraph 1 to the possibility of a 

treaty's containing provisions .abcut its own nullity. 

United States . The United States Government thinks that the article is 

useful in clarifying, to some extent, the manner in which the articles mentioned 

in it are to be applied. Hovrever, i.t finds the expressions "articles 33 to 35" 

and "42. to 45" somewhat misleading, even although their meaning can be ascertained 

by studying the articles in question. It would prefer the text to read "articles 

33 through 35" and "42 through 45"· In addition, it considers that article 37, 

if it is retained, should be made subject t o the present article. 

Bulgarian Delegation. The Bulgarian delegation considers that the Commission 

~ras quite right, while taking the principle. "pacta sunt . servanda" into account, to 

subject the severability of clauses to the double condition set forth in 

paragraph 2 of the present article. 

Cyprus Delegation. The delegation notes that paragraph l makes it clear that 

the principle of severability does not apply in cases of coercion of the Sta.te 

(article 36) or .ius cogens (article 37) • 
Syrian Delegation. After noting the effect of the Commission•s proposals 

regarding severability the delegation observes that there is no reason why the 

parties to a treaty should be deprived of the benefit of provisions to >vhich no 

one objects. It further calls attention to its proposal that the operation of 

the principle should be extended to a,rticle 20, dealing with the effect of 

reservations . 

I ... 
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Uruguayan Dele~ation . In so far as the article is directed towards fostering 

respect for treaty obligations, it has the support of the delegation. 

Observations and Pro~csals of the Special Rapporteur 

1. Place and scope of the article . The Special Rapporteur, in paragraph 10 of 

the Introduction to this Report, has suggested that :this article should be included 

in section 1 a:::; a "general rule'' , It is true that the article, as at present 

formulated, is expressed to govern only cases falling under articlea 33 to 35 and 

42 to 45. However, the suggestion made by two Governments that the rule contained 

in the present article should be extended so as to cover article 32 appears to be 

sound. There may also be a case, as t~e Netherlands Government considers, for 

extending the -rule to cover article 31, because certain types of failure to comply 

with a prcvisiQn of internal law might relate to a particular clause of a treaty 

and not to the conclusion of the whole trP-aty. If article 46 is transferred to 

section 1, it will have the advantage of making it unnecessary to make express 

reference to the ''separability" rule in the substantive articles setting out grounds 

of invalidity, termination, etc . 

Eoth the Netherlands and the United States Governments maintain that the rule 

in article 46 should be made applicable to cases falling under article 37 {conflict 

With a norm of .ius COil;ens) . Some members of the Ccrr.mission expressed the same 

view at the fifteenth session during the discussion of artic l e 37.~ The majority, 

however, considered that in the case of a conflict with a norm of .ius cor..ens, the 

invalidity should attach to the whole treaty and that it should be left to the 

parties to bring the treaty into harmony with international law by making the 

necessary changes in its terms. That being so, the Special Rapporteur confir.es 

himself to drawing attention to the opinion of the two above- mentioned Goverr~ents. 
The Netherlands Government maintains that yet another ti 1 1 · 1 39, ar c e 1 nom~ y art.1c e 
which deals with denunciation or withdrawal under a right implied from the 

~ See para~raph 5 of the cott~entary to article 37; Yearbook of the 
Internat.1onal Law Commission, 196~ , Vol. II, 

. J p . 199-

f ... 



A/CN. 4/183 
English 
Page 21 

character of the treaty or from the circumstances o~ its conclusion, should be 

brought within the rule. This may perhaps ·be thought to introduce an extra 

complication into' an already delicate problem of interpretation. On the other 

hand, there does not seem in principle to be any reason why the rule of 

separability should be excluded in these cases. Accordingly, in preparing his 

revised draft the Special Rapporteur has .included within the rule cases falling 

under article 39. 
2. The Special Rapporteur f'eels considerable doubt regarding the reformulation 

of the article proposed by the Netherlands Government . It may be true that the 

so- called "objective" and "subjective" criteria contained in paragraph 2 (a) and 

(b) of the Commission ' s text are not so clear- cut as to exclude the possibility 

of each party's invoking them in support of its contention. This may also be 

said of some other provisions of the draft articles and, indeed, of 'l!lany rules both 

of international law and municipal law. Eut it does not diminish the value of 

laying down as exact criteria as possible which, when applied in good faith by the 

parties, lt8Y provide the basis for determining their legal rights. The Netherlands 

Government appears to go too far in implying that the "directives" contained in 

article 46 can only serve a useful purpose when the question of separability comes 

before a court . The Commission, in formulating the draft articles, is entitled 

to assume that the parties will respect the rule "pacta sunt servanda" and will 

interpret and apply the treaty in good faith. It is also entitled to assume that 

in applying the provisions of the present articles the parties will equally act in 

good faith . This being so, the Special Rapporteur believes that the criteria laid 

down as the test of separability in the Commission's text of article 46, if not so 
I 

precise as to exclude any possibility of dispute, _ are nevertheless meaningful and 

useful. 

3. The new provision - paragraph 2 - which is the basis of the Netherlands 

Government ' s proposal appears for the same reason to be open to question. Its 

chief purpose is to make explicit the element of good faith in the application of 

the rule of separability. As stated in the previous paragraph, this element is 

already present, and doubly present, in article 46: first because the rule 

Pacta sunt servanda governs the application of the treaty between the parties; and 

secondly because it also governs the application Of the present articles. If, on 

I ... 
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the other hand, the reference to "good faith" is intended to add a further 

requirement additional to the two criteria laid down by the Commission, then it 

seems to introduce an element of "ex aequo et bono " into the rule which might 

deprive those criteria of much of their value. Other Governments appear to have 

considered paragraph 2 (a) and (b) of the Commission' s text to be satisfactory. 

4. The Special Rapporteur suggests, however, that the formulation of article 46 

needs reconsideration from a different point of view . At present the rule 

regarding separability of treaty provisions is stated partly in articl e 46, which 

specifies the general conditions necessary for separation to be possible and 

partly in the individual articles which lay down whether separation iG admissible 

with respect to each particular ground of invalidity, termination, etc . Clearly, 

if the rule of separability is to be transferred to section 1 and formulated as a 

general rule, the new article will have to state both the general conditions and 

the specific cases in ~-Thich separation is or is not admissible . At the same time, 

the existing provision in the individual articles appears to the Special 

Rapporteur to be fonnulated in a "vray which is a l ittle equivocal on the question 

whether separation is in each case an option or the rule. For example, in 

article 34 (error) and article 44 (fundamental chaqge of circumstances) it is 

provided that, under the conditions specified in article 46 (the separability 

conditions) an error or a fundamental change which relates to the particular 

clauses mav be invoked with reference to those clauses alone. It is not clear 

what vTill be the position if one party invokes the error or fundamental change as 

invalidating or terminating particular clauses while the other claims that it 

affects the whole treaty; nor what will be the position in the reverse case where 

one party invokes it with reference to the whole treaty and the other then claims 

to limit it to particular clauses . In short, the question is ~hether, when the 

conditions for it exist, separation is a matter of law or discretion . 

5· The Special Rapporteur considers that, in the interests of the security and 

stability of treaties, the general principle should be that, Whenever the 

conditions for separability eXistJ the scope of a ground of invalidity, termination, 

etc . , should be limited to the particular clauses to which it relates. To this 

principle, however, there would be some exceptions. Thus, in cases of fraud by 

one party (article 33) or of personal coercion exercised by one party on the 

/ ... 
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other's representative (article 35) the party whose confidence has been thus 

gravely abused by the other party should, it is thought, have the option to 

invalidate, terminate, etc . , the whole treaty or the clauses to which the other 

party ' s misconduct particularly relates. In addition, the Commission decided at 

the fifteenth -session that in cases of the coercion o~ the State itsel~ by the 

threat or use of force (article 36) or of· conflict with a rule of ;ius cogens 

(article 37) the principle o~ separability should not be applicable at all. 

Subject to these exceptions, it would seem logical that separation should be the 

rule, not a mere option. 

6. The Special Rapporteur thinks it desirable, however, to draw attention to 

the possible impact of the separability rule on one other article, namely, on 

article 41, which deals with the termination of a treaty by implication from 

entering into a subsequent treaty. At both the fifteenth and sixteenth sessions 

the Commission gave careful consideration to the relation between the question of 

implied termination through entering into a subsequent incompatible treaty and 

that of the application of treaties having incompatible treaty provisions. It 

concluded that, although they may overlap to a certain extent, the tw·o questions 

are distinct; and in consequence the "termination11 aspect has been dealt 'With in 

article 41 and the ''application" aspect in article 63 . The problem is whether 

the provisions o~ article 63 make it either unnecessary or undesirable to apply 

the separability rule to the cases of implied termination dealt 1-rith in article 41. 
The Commission's conclusion as to the distinction between "implied termination" 

and application of incompatible provisions seems to hold good for particular 

clauses as well as £or the whole treaty. Accordingly, it seems logical to admit 

the ope:t:ation of the separability rule in cases of implied termination under 

article 41; and, in consequence, the revised draft of article 46 formulated in the 

next paragraph does not except article 41 from its provisions. 

7. In the light of the above- mentioned considerations, the Special Rapporteur 

suggests that· the present article should be transferred to section 1 and revised 

to read as ~allows: 

I ... 
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"Grounds for invalidating. terminating, withdrawing 
from or suspending the operation only of particular 

clauses of a treaty 

"1. A ground for invalidating, terminating, withdrawing from or 
suspending the operation of a treaty which relates to particular clauses 
of the treaty may be invoked only with respect to those clauses when: 

(a) the said clauses are clearly separable from the remainde~ of 
the treaty with regard to their application; and 

(b) it does not appear from the treaty or from the circumstances of 
its conclusion that acceptance of those clauses was an essential basis of 
the consent of the other party or parties to the treaty as a whole. 

"2 . However, in cases falling under articles 33 and 35 the State 
entitled to invoke the fraud or the personal coercion of its representative 
may do so with respect either to the whole treaty or only t o the particular 
clauses as it may think fit. 

"3. Paragraph 1 does not apply in cases falling under articles 36 
and 37." 

Section 2: Invalidity of Treatie.s 

Article )1 

Provisions of Internal Law regarding Competence 
to Enter into Treaties 

The observations and proposals of the Special Rapporteur regarding this 

article are contained in addendum 2 to his fourth report (A/CN. l77/Add . 2) . 

In his observations on articles 46 and 47 the Special Rapporteur has also 

proposed that the application of the_provisions of the present article should be 
made subject to those articles . 

Article 32 

Lack of Authority to Bind the State 

'I'he observations and proposals of the s 
pecial Rapporteur regar ding this 

article are contained 1·n dd d 2 
a en um to his fourth report (A/CN. l77/Add.2) . 
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In his observations on articles 46 and 47 the Special Rapporteur has also 

proposed that the application of the proVisions of the present article should be 
made subject to those articles. 

Article 33 

COmments of Governments 

Israel. The Government of Israel suggests that the article should be placed 

after article 34 "in order to distinguish the reprehensible from the non­

reprehensible vices de consent~ment and place the former in ascending order of 

calumny" . In para~raph l it suggests that in lieu of "fraudulent conduct" it would 

be better to say "fraudulent act or conduct". In Paragraph 2 it suggests the 

omission of the word "only". Otherwise the paragraph might, it feels, be open to 

the interpretation that it excludes any option for the injured State to invoke the 

fraud as invalidating its consent to the whole treaty or to the particular clauses 

to which the fraud relates, as it may prefer. At the same time it notes that the 

Commission's intention, as appears from paragraph 6 of its commentary, was to allow 

such an option. 

Jamaica. The Jamaican Government considers that a defrauded party should 

take steps to invalidate its consent to the treaty within a stated time after the 

discovery of the fraud; and that, if it fails to do so, it should be precluded 

from invoking the fraud as a reason for the termination of the treaty, unless the 

conditions for its termination are agreed upon by both parties. 

Netherlands. The Netherlands Government suggests that in paragraph 2 the 

reference to 11the State in question" is not sufficiently clear; and that the phrase 

"the injured State" should be used instead. Paragraph 2 should, it believes, be 

deleted if its proposals for the revision of' article 46 are adopted (see its 

comments upon that article). 
Portugal. The Portuguese Government examines the provisions of the article 

seriatim and appears to agree with the Commission's treatment of 'the question of 

fraud. As to paragraph 2, it appears to consider the Commission 1 s proposals as 

providing a reasonable rule regarding partial nullity in cases of fraud. 

I .. . 



A/CN.4/183 
English 
Page 26 

. , · Sweden. 'Ihe &-redish Goverr.ment observes that this article, like article 34 

concerning error, deals vri th contingencies that must be very :rare, and that for 

this reason there may be a question whether the article is really needed at the 

present stage . At the same time, it says that the actual formulation of the 

article appears to be unobjectionable . 

Uni~ed Kingdom. The Government of the United Kingdom doubts the need for 

this article. If the article is included~ it believes that provision should be 

made for independent adjudication on its interpretation and application. 

United States. The United States Government feels that the article might 

create more problems than it would solve. In its view, a serious question arises 

as to vrhen an injured State is required to assert the existence of the fraud in 

order to take advantage of it. If it waits two or ten years after discovering the 

fraud, the United States Government thinks it extr emely doubtful whether the 

State, ·should be entitled to invoke the fraud . It suggests that, if the article 

is retained, a cl ause should be added to the following effect "provided that the 

other contracting States are notified within - months after discovery of the 

fraud". It also suggests that it would be highly desirable to include a 

requirement that the fraud should be _determined judicially. 

Brazilian Dele~ation. Stressing the difficulty of finding a satisfactory 

definition of fraud and the absence of recorded instances of fraud, the delegation 

thinks it inadvisable to give approval to provisions which might raise more 

difficulties in practice than they would solve. 

Bul~arian Delegation. The delegation regards the separate treatment given 

to fraud and error by the Commission as a remarkable innovation not alvu3ys 

admitted in the opinions of international jurists. 

Colombian Delegation. In view of the diversity of meanings attribu.ted in 

internal law to fraud as a ground for invalidating consent, the delegation 

considers that the term fraud should be given as precise and uniform a definition 
as possible for purposes of international law. 

Ecuador Dele~ation. The delegation considers the a~ticle to be generally 

acceptabl e, but feels that its scope should be extended to cover a fraudulent act 

as well as conduct . It does not believe that the failure of States in the pas~o 
invoke absence of consent on the ground of fraud is a sufficient reason for 
omitting the article. 
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El Salvador Dele~ation. The delegation observes that the article does not 

specify whether the fraudulent conduct of a third party may be invoked as 

invalidating consent. It also suggests that the expre·ssion "fraudulent conduct" 

should be replaced by "fraudulent act". 

French Delegation. The delegation takes the ~iew that in including the 

principle which is the subject of the present article the Commission is acting 

in accordance, and not in conflict, with article 15 of its Statute. 

Iraai Delegation. The delegation considers that the fact that fraud is very 

rare is no reason for failing to declare that it vitiates consent. It also 

considers that fraud does not necessarily consist of fraudulent conduct but may 

arise fro~ one fraudulent act . 

Pakistani Delegation. The delegation is of the opinion that a time-~mit 

should be placed on the right to invoke fraud, as otherwise the question of 

determining when the injured State is required to assert the defect in the consent 

will give rise to difficulties . 

Peruvian Delegation. The concept of fraud is not thought by the delegation 

to be applicable in international law. 

Syrian Delegation. The delegation approves the Commission's decision to 

draw up separate articles on fraud and error in order to demonstrate the 

differences in the e~fect of these two defects in the consent. 

Thai Dele~ation. The delegation appears to consider that, despite the 

Commission ' s explanations in paragraph 3 of its commentary, the influence ot 

English private law is predominant in the drafting of the article. 

Venezuel an Dele~ation. The delegation thinks that the Commission was wise 

not to attempt to define the word "fraud" in view of the difficulty of 

establishing a satisfactory definition. 
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Observati ons and Proposals of the Special Rapporteur 

l. t d delegations are against moking fraud o distinct Although some Governmen s an 

t f error, the maJ·ority are either in favour of 1t ground or invalidity separa e rom / 
· t ·t At the f1"fteenth session2 some members of or do not voice any object1on o 1 • 

the Commissi on \IOUld have preferred to amalgaalBte fra ud and error in a single 

article, and the Commission' will, no doubt, nov re- examine this question in the 

lig\ t of the comments of Governments . At that session the Commission concluded 

that, on balance and despite the r arity of f!·alld, it is advisable to lteep it 

distinct fro~ error in a separ ate article . It said : 

"Fraud, ,.,hen it occurs, strikes at the root of an agreement 
in a some11hot different \Jay frcm innocent misrepresentation and 
error. It does not ~erely nullify the consent of the other porty 
to the terms of the agreement; it destroys the whole basis of 
mutual confidence bett-1een the parties." 

2 . If the article is retained, the Special Rapporteur considers that the 

Israeli Government's suggestion of reversing the order of articles 33 and 34 so 

as to place "fraud" after "error11 should be adopted. "Fraud 11 is, as it \.Jere, an 

"aggravated" ground of invalidity more old.n to coercion th:m to innocent forms 

of misrepresentation and mistake . 

3 · One delegation considers that in paragraph 1 the term "froud 11 should be given 

as precise and unifot~ a definition as possible for purposes of international 

law-. In general, h01t1ever, Governments and delegations appear to share the view 

e:~ressed by the majority of the Commission at the fifteenth session±2/that 

"it w·ould be better to formulate the general concept of fra ud opplicable in the 

la\r of treaties in as clear terms as possible and to leave 1 ts precise scope to 

be worked out in practice and in the decisions of international tribunals" . On 

the other hand, a number of the conunents make the point thot it is not enough 
to mention "fraudulent conduct", because · 1 t a S;l.nt; e !.£._ may suffice to occomplish 
a fraud . Although the Co~mission is thought by the Special Rapporteur to have 

9.1 

10/ 

1963 Report, paragraph 2 of the Commentary to Article 33· Official Records 
of the General Assembly , Ei~hteenth Session~ Supplement No. 9 (A/5509), p. B. 
Commentary to Article 33, paragraph 3 . 
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been justified in thinldng that the phrase "fraudulent conduct" covers a single 

act as '·tell as a series of acts of fraud, it seems desirable in the light of the 

comments of Governments and delegations to expand the phrase to read "fraudulent 

act or conduct" . 

4. In paragral)h 2 the Israeli Government suggests the deletion of the >lOrd ''only 11 

in order to r emove any possibility of the paragraph 1 s being interpreted as 

obl iging t he defrauded State to invoke the fraud as invalidating its consent only 

to the particular clauses rlithout giving it the option to claim that its consent 

to the whole treaty is affected. If paragraphs 1 and 2 are read together, as 

they must b e, the Special Rapporteur does not think that paragraph 2 is really 

open to the suggested interpretation; nor does he think that , if it is regarded 

as open to that. interpretation, the c'Jeletion of the w·ord "only" >rould have the 

effect of removing the difficulty. On the other hand , the comment of the Dutch 

Government that the phrase nthe State in question" is not sufficiently clear 

appears to be justified, as two States are mentioned in paragraph l. Hor1ever, if 

the Special Rapporteur ' s proposals for the revision of article 46 and its transfer 

to section 1 are accepted by the Couunission, it \vill not be necessary to retain 

paragraph 2 as the question. of separability will have already been covered in 

article 46 . I f the Commission were to decide to retain paragraph 2, it would seem 

advisable to reformulote it on the line~ of the corresponding paragraph in 

article 34 concerning "err or", because from a purely drafting point of view it 

rrould be more elegant for this :provision to be formulated in the same Hay in both 

articles. 

5. As to the suggestion of the Jamaican and United States Governments that a 

specific time- limit should be lai d dovm for invoking the invalidity of a treaty 

on the ground of fraud , this has been examined in the S:pecial Rapporteur's 

observations and p r oposals regarding the revision of orticle 47. 
6. In the l ight of the above ob servations the Speci al Rapporteur suggests that 

the article should be revised to read as follows: 

"If a state has been induced to enter into a treaty by the 
fraudulent act or conduct of another contracting State ~ it may 
in~oke the fraud as invalidating its consent to be bound by the 
treo.ty. '' 

; .. . 
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CowJaents of Government s 

Article 34 

Error 

Israel. The Government of Israel observes that -r:;areg ruPh l speaks of un error 

relnting to "a fact or state of facts", ;,rhereas paragraph 7 of the ccrr.n:entary 

does not appear t o take so limitative a view of errors uhich reay vitiate consent . 

It suggests t hat the text of tne a rticle should be brought into line 'lith the 

commentary. Ih -pa r ar;r aph 4 it suggests that the words "mistake '' and "error" 

should be transposed, so that the paragraph would then read: 

11 \-lhen there is no error as to the substance of a treaty 
but there is a mistake in the 'wrding of its text, the mistake 
shall not a f fect .the validity of the treaty and Articles 26 
and 27 then apply. " 

Commenting f urther on paragraph 4, the Israeli Government cites the judgement of 

the Interna tional Court in the Frontier Land ca se a$ authority for the viev< that 

a mistake in transcription can vitiate the treaty (as opposed to invalidating a 

partyr s consent), subject to the necessary proof being forthcoming (I.C . J . Reports, 

1959, pp . 222- 6); and also from the vie<r tt.at in any event such o mist:::tl•e can be 

cured by subsequent ratification of the treaty, its publication, and by 

acquiescence (p. 227). The Israeli Government suggests that the langua13e of 

pa ragraph 4 and, if necessary, also of articles 26 .and 27, should be adjusted 

accord ingl y . I f paragr aph 4 is redrafted in the manner 1-1hich it proposes, the 

Israeli Government notes that, by 'Way of consequential amendment, it t-1ould be 

necessary to amend' the titie to section V of Pa rt I and articles 26 and 27 by 

substituting the word ''mistake " for the word 11error" wherever the l atter appears. 

Netherlands . The Netherlands Government merely observes that, if its 

proposed amendment to articl~ 46 is adopted, this will affect the drafting of 

pa ragraph 2 of the present article. 

Portugal. The Portuguese Government interprets paragraph 7 of the conunentary 

as stating that an err or of lavr is a dmissible on the same footing as one of 

fact and, on that basi s, it que stions the statement . It also maint ains that, 

in making the treaty void ab initio, the article clashes with uthe theory most in 

vogue ,.,hich even in cases of annulment on the ground of error does not allow 
such effects" . 
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81oTeden. The Suedish Government observes that thi s article, like art icle 33 

concerning fraud , deals w·ith contingencies that . must be very rare, ~nd that for 

this reason there may be a question whether the article is really needed. At the 

same time, it says that the actual formulation of the article t:ppears to be 

unobjecti onabl e . 

United Kingdom. The United Kingdom Government considers that independent 

adjudication \IOUld be necessary for the interpretation and application of this 

article; and it involtes the cases referred to in the Commission 1 s cor.u::tentary 

as underlining this need . 

United States . In this article, as in the previous article dealing vlith 

fraud, the United States Government considers it essential to impose some time­

limit 1-1ithin which the defect in the consent - the error in this case - must 

be asserted after its discovery. It also considers that provision should be 

made for judicial determination of cases of "error11
• 

Brazilian Dele~ction. The notion of error, whi ch is so important in matters 

of contract, is thought by the delegation to lose much of its force in 

contemporary internotional law, particularly ss treaties are nov1 frequently 

formulated at international conferences in v7hich a large number of countries 

take part . The delegation thinks it inadvisable to give approval to provisions 

vhich might raise more difficulties in practice than they v1oul d solve . 

.Bulgarian Delegation. The delegation appears to think that error and fraud 

shoul d be dealt v7ith together (see its comments u:pon article 33). 

Ecuador rele~ation . The delegation thi~~s it difficult to determine 

precisely the practical scope of the provisions of paragraph 1. 

El Salvador Delegation . The delegation commends the drafting of the 

article . 1\t the same timeJ it eArpresses the vie"l-7 that it may be necessary to 

determine not only 1ihether there has been an error on the part of a c·ontra cting 

State, but also vlhether that error rel ates to o state of facts involving a third 

State . 

Ironion Delegation . The delegation observes that the article deals vJith 

errors of fact 1 but not errors of lev. 

j ... 
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Iraqi Delegation . The delegation considers that it is logically necessary 

to include an article dealing vlith 11 error11 in a body of rules rel ating to the 

vslidi ty of treaties; and that the fact that error is infreq,uent is -no reason 

for f a iling to decla re that it vitiates consent. 

Pekistani Delegation. The delegation is of· the opinion that a time- limit 

should be placed on the right to invoke an error, as othenrise the question of 
' 

deter mining ,~hen the injured State is required to assert the defect in the consent 

\Jill give rise to difficulties. 

Peruvian Delegation . The concept of "error" is not thought by the delegation 

t o be applicable in international l aw. 

Syrian Delega tion . The delegation approves the Comraission ' s decision to 

s epar ate "error" f r om "fraud 1
' . 

Thai Delegat .i on. The delegation considers the scope of the exception provided 

for in paragra ph 2 to be t oo ~ide and t o have the effect of rendering paragraph 1 

ineff ective. It also observes that the map in the Temple of Preah Viheal~/case, 
mentioned in paraGr aph 4 of the commentary, i.;as neither c. treaty nor part of a 

treaty because it had been drawn up by one pa rty and not authentic3ted by the 

other party. In its view, therefore, the treaty could not be considered a treaty 

,.rithin the mea ning of Part ~ of the draft a rticles. 

Observations and Proposals of the Special 'Rapp.orteur 

1. Two Governments express doubts a s to the advisability of including an 

art i cle on error . But ca ses of error in the conclusion of treaties are by no 

means rare and, vlhatever view may be t sken as to the need to devote a specific 

article to 11f l·aud", the Special Rapporteur feels that the omission of any 

. provision reGarding cases of "error'' v/ould leave an unacceptable gap in the 

draft articles. 

2 . The statement of the main rule in paragraph 1 speaks of ccses vlhere the 

error related to a 
1
'fa ct or state of fa cts 11 assumed to exist at the time vlhen the 

11/ r.c .. r. Reports, 1962, p . 26 . 

I .. . 
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treaty was entered into . In paragraph 7 of its Commentary to the article the 

Commission said: 

"The Commission did not intend the requirement that the error must 
have rela ted to a ' fact or state of facts ' to exclude any possibility 
that an error of law should in some circumstances serve to nullify 
consent. Quite npart from the fact that errors as to rights may be 
mixed questions of law and fact, -the line between l a\v and fact is 
not always an e!:lsy one to dr€1w and cases are conceivable in which nn 
error of law· might be held to affect consent . ]br example, it may 
be doubtful hmr far an error made as to a regional or local custom 
is to be considered as one of law or of fact for the purposes of the 
present article, having regard to the ]?renouncements of the Court as 
to the proof of a regional or local custom. Again, it vrould seern 
clear on principle that an error es to internal lavr vrould for the 
}lurposes of international lavr be considered one of fact." 

The Israeli Government suggests that the text of the article ought to be brought 

into line \·rith the commentary, by \·1hich it -oresumabl.y means that paragraph 1 

should be expanded so as to deal explicitly \·lith the points mentioned in the above 

passage f rom the commentary . The Portuguese Government, on the other hand, 

interprets that passage as putting errors of la;.r on the same footing a s errors 

of fact and questions its correctness . 

3· The Commission~ according to the Rapporteur's ~~derstanding, had no intention 

of putting errors of lavr on the same footing as errors of fact. Its intention 

in paragraph '7 of the commentary v1as rather to enter a caveat that~ in certain 

circumstances, an error i~hich may be said to involve an error as to a matter of 

lavr may constitute an "error related to a fact or state of fact.s" and for that 

reason fall 1·Jithin the article. As each case 'tiill tend to depend on its mm 

special facts, the Special Rapporteur doubts v1hether it 1vould be advisable to 

attempt to expand pa.rograph 1 of the article in the manner apparently suggested 

by the Israeli Gover~ent. It seems preferable to state the basic rule contained 

in paragraph 1 and leave the special cases to be determined by reference to that 

general rule. On the other hand, when the final text of the commentary is dravm 

up, it may be desirable to modify paragraph 7 so as to leave no possibility for 

misunderstanding. 

4. One Government considers the scope of the exceptions provided for in 

paragraph 2 to be too wide and to have the effect of largely nullifying 

paragraph 1. The formulation of paragraph 2, as stated in the commentary, i·Jas 
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· th T 1 The language of the talcen from the Court's judgement ~n e erup e ca se· ~ 

exception is certainly strict and the "\IOxds "or could have avoided it" have, no 

doubt, to be reasonably interpreted as meaning no more than "or could Hith due 

diligence have ::lVOided it 11
• 

5. If the Special Ropporteur 1 s proposals for the revision of article 46 and for 

its transfer to section 1 as a general rule are accepted by the Commission, 

paragra-ph 3 will become unnecessary e s the question of separability v1ill have 

already been covered in article 46 . 
6. In paraP.;raph 4 t'tiO suggestions of the Israeli Government require consideration. 

The first is that the words '1error11 and "mistake" should be transposed. The idea 

presumably is that as in the English text of article 26 the '<lOrd "error" is used 

in connexion "lith the correction of errors in texts of treaties the same v1ord 

should also be used in the present article in that connexion and the "\m:;.~d 

"mistake" be employed for errors of substance. Although the t70rds "error'' and 

"mistake" are synonymous) the Special Rapporteur agrees that uniformity in the 

tenninology is desirable . He thinlts it preferable, nov/ever, to use the same v1ord 

"error" throu0!10ut rather than to appear to make a distinction in the use of the 

tv1o 1-10rds '1hich is not found in the terminology of English- language legal systems. 

Another consideration is that in the Fl"ench and Spanish textJ the same \lOrd -

"erreur", "error" - is used both in artjcle 26 and throughout the present a rticle. 

7. The second suggestion is that paragraph 4, and if necessary also article 26, 

should be adjusted so os to give eff ect to the following propositions: 

(a.) A mistake in tronscription can vitiate the treaty (as opposed to 

invalidating a party ' s consent)) subject to the necessary proof being forthcoming; 

~ma 

(b) A mistake in transcription may be cured by subsequent ratification of 

the treaty, its publicati on and by acquisition . 

Both these propositions are said to be involved in the Court ' s judgement in the 

Frontier Land case on pages 222- 6 . Both these propositions, in the vieu of the 

Special Rapporteur, · oversimplify and in a certain lneasure distort the judgement of 

the Court in the Frontier Land case . The facts of that case ,~ere very special. 

A "Minute" - the so-called Communal Minute - 11as dro'tm UI> between the Communes of 

Baarle- Dt.'.c (Belgium) and Baarle- Nassau (Netherlands) :purporting to record their 

I . .. 
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agreement as to the commune to ;o~hich t>JO plots of land appertained . The Belgian­

Netherlands Mixed Boundary Commission then purported in a so-called 1'Descriptive . 

Minute" to transcribe >lord for word the agreement in the Conununal Minute. Then 

the Descriptive Minute was incorporated by reference in the Belgian-Netherlands 

Boundary Convention of 1843. The Netherlands Government claimed that the terms of 

the Communal Minute had been wrongly t .ranscribed in the Descriptive Minute and ought 

to have attributed the tviO plots to the Netherlands, not Belgium. The Court found 

as a fact that there had been t1-10 versions of the Communal Minute, one attributing 

the plots to the Netherlands and the other to Belgium. It further found that the 

version uhich the Mixed Boundary Commission had intended to transcribe ;1as the 

one attributing the plots to Belgium, not the one relied on by the Netherlands; 

and that in consequence there 1·1as no mistake in the Descriptive Minute and no 

mistake in the Convention of 1843 . It is true that the Court added that the 

Convention had been "confinnea by the Parliament of each State Dnd ratified in 

accordance \·lith their constitutional processes11
; and that its terms had been 

"published in each State". But it did so only by way of finding confil"mation for 

its conclusion that no case of mistake had been made out by the Netherlands 

Government. Accordingly, the Special Rclpporteur does not feel that the case 

supports the propositions ''hich are dravm from it in the comments of the Israeli 

Gove:;:nroent. 

Moreover, inde,pendently o:f the Frontier Laud case, the inclusion of the tlw 

propositions does not appear to be advisable. To lay down that a mistake in 

transcription may, as such, vitiate a treaty is to obscure if not eliminate the 

distinction which the Commission has been so careful to dra•r - and rightly -

bet•reen cases of error under article 26 and those under the present article . .Again, 

Vlhile it may be possible for an error.eously transcribed agreement to be accepted 

and acted on by the Parties as the treaty binding upon them, this •rill not be a 

case of "curing" an error but of substituting a neH agreement for the original 

one. So far as it r.1ay involve any element of error, it 'dll be a.n error as to 

the substance of the treaty; and so far as any curing of an error is involved, 

the case 1·1111 fall under article 47. 

; .. . 
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8 . In the light of the above observations the Special Rapporteur proposes that 

the article should be revised to read as follows : 

11Error 

"1. A state may invoke an error respecting the substance of a treaty 
as invalidating its consent to be bound by the t .reaty where the error 
related to a fact or state of facts assumed by that State to er~st at 
the time "t<lhen the treaty was entered into and forming an essential basis 
of its consent to be bound by the treaty. 

"2. Paragraph 1 above shall not apply i f the State in q11estion 
contributed by its own conduct to be error or could have avoided itJ 
or if the circums.tances were such os to put that State on notice 
of a possible error. 

"3· When there is no error as to the substance of a treaty but there 
is an error in the v1ording of its text, the error shall not affect the 
validity of the treaty and articles 26 and 27 then apply. 11 

Article 35 

Personal Coercion of Representatives of States 

Commehts of Governments 

Czechoslovalda. The Czechoslovak Government notes v1ith satisfaction that 

article 35 declares nllll and void ab initio treaties concluded through personal 

coercion of representatives of States. Its delegation recalls the tragic events 

which had follovred the imposition on Czechoslovakia of the Munich Agreement. 

Israel. The Government of Israel observes that there is a possible 

inconsistency between the absolute ex:pression "withollt any legal effect" in 

:paragraph l and the relative, partial, invalidation of the consent under 

paragraph 2; and that it is not cl ear vlhether any difference is intended between 

the expression "shall be '~ithollt legal effect" in paragraph 1 of this article and 

the .e}.-pression "shall be void" in article 36 . It s11ggests that p aragraph 1 

shollld be revised to read as :follows: 

"If an individual representative of a State is coerced . , . the 
State v1hose representat~ve has been coerced may invoke the coercion as 
invalidating its consent to be bound by the treaty, 11 

I ... 
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In :paragraph 2, it suggests the omission of the vord "only". Othenr~se :th;: 

paragraph might, it feels, be open to the interpretation that it exclu<les any 

option for the injured State to invoke the coercion as invalidating the consent to 

the whole treaty or to the particular clauses to which the coercion relates, as 

it may prefer . 

Netherl ands. The Netherlands Government merely observes that, if its' proposed 

amendment to article 46 is adopted, this w':i,ll ~::~ffect the drafting of the present 

article. 

Portugal . The Portuguese Government comments upon the legal principles 

underlying thi s and the follmdng article. Although stressing the novel character 

of this article, it considers the Commission's approach to the question of ~ersonal 

coercion to be praise110rthy. It also considers paragraph 2 to provide a reasonable 

rule regarding partial nullity in cases of :personal coercion . 

Sweden. The Swedish Government observes that, like articles 33 (fraud) and 

34 (error), the present article deals '~>lith a contingency that is most unusual. · 

How·ever, as there have been some well- known cases of the kind contemplated by the 

article, a~d as the rule proposed has a good deal of support in 11doctrine 11
, it 

thinks that an express provision on the matter. may be desirable. 

United Kingdom. The United Kingdom Government observes that it is not clear 

whether :paragraph 1 \·Jould cover the case of signature of a treaty 11hich is subject 

to ratification and, if so, whether a signature procured by coercion is capable 

of being ratified. 

United States . The United States Government feels that paragraph 1 goes too 

far i n pr ovidi ng that an eA~ression of consent obtained by means of coercion 

"shall be '~>1'ithout any legal effect"; and that it would be better to provide 

that it may be treated by the injured State as being vtithout legal effect . This 

would prevent the coercing State from .asserting the invalidity of the treaty on the 

basis of the coercion. Nor, in the opinion of the United States Government, ou3ht 

the injured State to be required to take the view that the treaty is '1-/ithout any 

legal effect; for it may conceivably 1·1ish to ignore the coercion if its interest 

in maintaining the security of the treaty is dominant. Furthermore} if 

paragraph 1 is revised in the way it suggests, the United States Government thinks 

that it will have the advantage of helping to prevent third States from attempting 

to meddle in a situation where the parties inunediately involved are content to 

continue the treaty. 
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The delegat.;on endorses the distinction drawn by the Colombian DeleRation. • 

-personal Coerc.;on of'_ representatives and coercion ol' the Commission betvreen _ ... 

State itself. 
Ecuador Dele~ation. The delegati on suggests that th~ provisions of 

article 35 should be extended to cover members of the families of representatives. 

Iraqi telegation. The delegation approves the position adopted by the 

Commission on the present article. 
Pakistani Delegation . The delegation suggests that in :paragraph 1 the 11ord 

"shall" should be replaced by ''may 1
'. 

Spanish Delegation . The delegation opposes the amendment sllggested by the 

United States Government that the treaty should not be invalid unless the injured 

State invokes the coercion as a ground for considering the treaty to be invalid. 

Thai Delegation. The delegation welcomes the progressive character of the 

article . 

Venezuelan Delegation. The delegation thinks that it 110uld be better to 

include in the article itself a pr ovision that "representatives" include families 

of representatives instead of leaving this point t o be covered in the commentary. 

Observations and Proposals of the Special Rapporteur 

1. Four Governments suggest that paragraph l should be revised so as to give 

the State the right to invoke the coercion as invalidating its consent rather than 

automatically to render the expression ·of consent obtained by coercion "••i thout 

legal effect''. The S1Janish Government, on the other hand, opposes this suggestion. 

The Commission at the fifteenth session took the viev7' that "the use of coercion 

against the representative of a State for the purpose of procuring the conclusion 

of a treaty v1ould be a matter of such gravity that the article should provide 

for the absolute nullity of a consent to a treaty so obtained''. 

2. The S-pecial Rapporteur is inclined to doubt \vhether the absolute nullity 

of the consent is necessarily called for in cases covered by the present article. 

cases of the coercion of the State itself are dealt 11ith in article 36, under which 

any tx~aty procured by the threat or use of force in violation of the principles of 

the Chsrter is declared to be void . Those are indeed cases of the utmost gravity . 

But, altbough they l"Jay sometimes al~o involve direct coercion of high officers of 

the State, it is the forcible compulsion of the State in v1hich the extxeme gravity 

of those cases consists. The cases of personal coercion e;~ercised UJ::On a 
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representative 'in his individual capacity iJith whi-ch the present article deals 

appear, on the other hand, to be more akin to cases of "fraud" than to the cases 

under article 36. Accordingly, the Special Rapporteur feels that it would be 

quite justifiable to accept the suggestion that, as in cases of' 11fraud", the State 

i-rhose representative had been subjected to personal coercion should have the option 

t o accept the treaty as val i d , · or to i"eject it as invalidated by the coercion or, 

in appropriate cases, to regard as invalid only the particular claLtses to which 

the coercion relates . In that event:, it would seem natural to use the same formula 

as in previous articles, i . e . "the State ·may invoke the coercion as invalidating 

its consent to be bound" . 

3· If paragraph l i s ~evised in the manner just indicated, the problem posed by 

the United Kingdom as to tlhether a si gnature procured by coercion is capable of 

ratification '1-lill becOlile compa.ratively easy of solution. Ratification of -such a 

s i gna ture w·ould then be possible, as in the case of a signature procured by fraud, 

but it iWul d ·not preclude the State from afte11<rards invoking the coercion as 

invalidating its expression of consent unless the rat ification vrere effected or 

were confirmed after the State had become aware of the coercion. In other 1-rords, 
-

ratification would be definitive and bind the State only if the case came vrithin 

the provisions of article 47 . In order to cover this point, however, it vill be 

necessa.ry to speak not of an "expression of consent ~o be bound 11 but of a 

signature's having been procured by coercion . 
I 

If the Special Rapporteur's proposals for the revision of article li6 and its 4. 

transfer to section 1 a s a general rule are accepted by tbe Commission, 

paragraph 2 of the preserrt article will become unnecessary, since the question of 

separability 1rill already have been covered in article 46. 
5. The Special Rapporteur accordingly proposes that the article should be ;revised 

to read as follm·rs : 

"If the sie;nature of a representative of a State to a treaty ha.s 
been procured by coercion) through acts or threats directed agai nst 
him in his personal capacity, the Stat e ma,y invoke such coercion as 
invalidating its consent to be bound by the treaty . " 




