ADM NI STRATI VE TRI BUNAL

Judgenent No. 521

Case No. 570: SAEED Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conmposed of M. Ahned Osman, Vice-President, presiding;
M. Arnold Kean; M. Luis de Posadas Montero;

Wer eas, on 29 Novenber 1990, Muhammad Anwar Saeed, a forner
staff nmenber of the United Nations, specifically recruited for the
United Nations Children's Fund (UNICEF), filed an application
containing the foll ow ng pl eas:

“I'l. PLEAS

1. That the appellant respectfully submts that he
does not accept and agree to the concl usions and
recomendati on contained in the report No. 790 case
No. 89-39 (...) of the United Nations Joint Appeals
Board (hereinafter referred to as the JAB) and further
submts that action on these concl usions and
recommendati on be held in abeyance.

2. That the appellant firmy believes and asserts that
sufficient expectations were created by UN CEF
managenent for his |ong and conti nuous enpl oynent and
that his separation from service on account of drafting
correspondence and relations with the coll eagues and the
government counterparts, was unwarranted and ill egal.
The appel |l ant therefore, requests that he may be
reinstated to the job with UN CEF



3. That the specific conplaints by which the
separation of the appellant was effected were drafting
and his relations with his coll eagues and the governnment
officials. These specific conplaints have not been
proved before and even not accepted by the JAB on
account of factual evidence produced. The appell ant
requests he nay be exonerat ed.

4. That UNI CEF managenent deliberately did not give a
fair chance to the appellant to pass through the due
process of the rules, regulations and procedures,

t her eby deprived of proper defense which anmounts to

m scarriage of justice, hence nala fides on the part of
UNI CEF managenent .

5. That the appellant was nade the victimof the
personal prejudices/grudge of M. Daniel Janmes O Dell
the then Senior Programme Planning O ficer at UN CEF,

| sl amabad, therefore, the appellant prays that the

j udgenent on the performance and rel ati onshi p through

t he performance eval uation report (PER) and the Notes
for the Record (NFR) prepared by M. Julian Lanbert
[Chief, Health and Nutrition Unit] and concurred by M.
O Dell be ignored.™

Whereas the Respondent filed his answer on 16 January 1991;

Whereas the Applicant filed witten observations on 11 March
1991;

Whereas, on 29 April 1991, the Applicant requested, with
reference to article 13 of the Rules of the Tribunal, that counsel
be provi ded,

Whereas, on 14 May 1991, the Tribunal put questions to the
Respondent concerning the Applicant's 29 April 1991 request;

Whereas, on 15 and 16 May 1991, the Respondent provided
answers to the Tribunal's questions;

Whereas the facts in the case are as foll ows:
The Applicant entered the service of UNICEF on 15 January



1987, as National Oficer, level B, in Pakistan. He was offered a
two-year and 17-day fixed-term appoi ntnent expiring on 31 January
1989.

The Applicant's performance during the period 15 January 1987
to 31 Decenber 1987, was evaluated in a performance eval uation
report, dated 7 April 1988. The Chief, Health and Nutrition Unit,
who acted as the First Reporting Oficer, stated that the
Appl i cant's professional know edge "proved to be quite adequate" and
that he had "devel oped a basic grasp of UNI CEF rul es and
procedures”. He noted that although the Applicant's "witing skills
di splay a sound | evel of technical conpetence ... he nust learn to
adapt nore to UNI CEF style and express hinself, both orally and in
witing, nore succinctly”". He hoped that "the transition from being
a practicing physician to ... a bureaucratic job" would be conpleted
in the year to conme. He also noted that the Applicant's
"relationship with his governnent counterparts has been excellent".

On 29 June 1988, six female staff nenbers of the UN CEF
Ofice net with the Senior Policies/Programme O ficer, and

conplained, inter alia, that on nore than one occasion the Applicant
had nmade derogatory coments about wonen in general, and about his
femal e col | eagues in particular, and that on at |east one occasion
he had sexually harassed a female staff nenber. The contents of the
nmeeting were recorded in a Note for the File dated 20 July 1988,

whi ch was copied to the Senior Policies/Programme O ficer. This
Not e was not nade available to the Applicant at the tine.

On 3, 4 and 20 July 1988, the Applicant had several neetings
with the Chief, Health and Nutrition Unit, the Senior Policies
Progranme O ficer, the Chief, Personnel and Adm nistration and the
UNI CEF Representative in Pakistan. According to the Applicant's
supervisors, the neeting on 3 July was held to discuss the
Applicant's performance eval uation report for the period 1 January -



30 June 1988, because his supervisor, the Chief, Health and
Nutrition Unit, was being reassigned to New Del hi. H's supervisor
stated that it was pointed out to the Applicant that during the
reporting period he had drafted letters to senior government
officials in a tone inconpatible with UNI CEF standards, that his
manner of dealing with senior governnent officials had led to
conpl ai nts about the Applicant's attitude and behaviour; that a
nunber of col |l eagues had conpl ai ned about his attitude with relation
to programmes in the provinces and that a nunber of female staff had
conplained to the Senior Policies Progranme O ficer concerning the
Applicant's attitude toward wonen. According to the Chief, Health
and Nutrition Unit, the Applicant had considered all points and
stated he could not understand the reasons for the conplaints. His
supervi sors thereupon advised hi mthey woul d not recomrend a renewal
of hi s appoi ntnent.

According to the Applicant, the Chief, Health and Nutrition
Unit, informed himthat the Senior Programme O ficer had started
"hating" himafter the Staff Association elections in which the
Applicant had not supported the official candidate and because the
Seni or Progranmme O ficer had wished to "elevate one of his cl osest
friends" and femal e col | eagues. Accordingly, it was the Senior
Programme O ficer's wish to reassign the Applicant or to termnate
hi m

The Applicant and his supervisors continued their discussions
at subsequent neetings. The Applicant argued essentially that he
was asked to resign because sone governnent people and sone fenal e
staff nmenbers did not like him He made serious accusations agai nst
the Chief, Health and Nutrition Unit and the Senior Progranme
Oficer.

I n a menorandum dated 16 August 1988, the UN CEF
Representati ve requested the Adm nistrative Personnel Oficer to



make arrangenents for a neeting with the Appointnment and Pronotion
Committee for a review of the Applicant's contractual status as soon
as possible after receipt of the Applicant's anticipated rebuttal to
hi s performance eval uation report. The UN CEF Representative noted
in his menorandum t hat although the Applicant was qualified for his
job, in order to performas a Programme O ficer he was expected to
“mai ntain good relationships, internally as well as externally",
whi ch he seenmed unable to do. He stated that neither the
Applicant's supervisor nor the Senior Progranme O ficer thought that
t he Applicant should be offered a new appoi ntnent and set forth
t heir reasons.

The Applicant's performance during the period 1 January 1988
to 30 June 1988, was evaluated in a report dated 29 August 1988.
The Chief, Health and Nutrition Unit, who acted as First Reporting
O ficer, noted that although the Applicant had "denonstrated
initiative in devel oping a nunber of contacts wth governnment and
other health workers ... he nust learn to express hinself nore
tactfully, particularly in the cases of senior governnment officers
and seni or UNI CEF col | eagues” whom he had "on nore than one occasi on
of fended". He also stated that the Applicant's drafting required
i nprovenent and that "considerable tinme" had been spent by the First
Reporting Oficer "in editing [the Applicant's] letters to [the]
Governnment, as they are obviously too strong in | anguage and coul d
have a significant negative reception ... if sent". He also noted
t hat personal differences between the Applicant's coll eagues had
"seriously interfered wth his performance"” and "di sturbed the
equanimty of the office", resulting in conplaints against the
Applicant. He noted that all these problens had been discussed with
the Applicant at |ength on a nunber of occasions. The Applicant
asserted that during the reporting period job-rel ated discussions
never took place between them nor had there been any di scussions



concerning the report.

On 27 Septenber 1988, the Applicant filed a rebuttal of the
above-nenti oned performance evaluation report. M. ODell, the
Second Reporting O ficer, commented on this rebuttal in a nmenorandum
of 6 October 1988 and the First Reporting Oficer also filed a
menmorandum  On 8 Novenber 1988, the Applicant wote a nmenorandum
concerni ng both these sets of comrents.

I n a nmenorandum dated 6 Novenber 1988, the Seni or Progranme
O ficer and the Applicant's new supervisor recomended "the
non-conti nuation of [the Applicant's] FTC [fixed-termcontract]"
beyond 31 January 1989.

On 10 Novenber 1988, the UN CEF Appoi ntnent and Pronotion
Committee (APC) in Pakistan considered the Applicant's case and
recomended that his fixed-termcontract not be extended beyond its
expiration date, 31 January 1989. 1In a handwitten note dated 18
Decenber 1988, the UN CEF Representative, to whomthe APC reports,
stated that he would consider the Applicant's case further.

On 29 Decenber 1988, the Applicant wote to the UN CEF
Representative in Pakistan, conplaining that he had not been given a
chance to defend hinself during what he considered to be
di sci plinary proceedi ngs agai nst charges fabricated agai nst him by
the Senior Programme O ficer and the Chief, Health and Nutrition
Unit. He stated that addressing these charges through di scussion of
hi s performance during the APC proceedings was a violation of his
rights.

On 2 January 1989, the UN CEF Representative advised the
Applicant that he had approved the recommendati on of the APC "after
careful consultation with both ... senior UN CEF col | eagues and
gover nnent counterparts”.

The Applicant's performance during the period 1 July 1988, to
31 January 1989, was evaluated in a third performance eval uati on



report, dated 31 January 1989, in which the First Reporting Oficer
stated that the Applicant's performance during the period had been
"adversely affected" by the fact that his appointnent would not be
ext ended beyond the end of January 1989 and that he had received no
new assi gnments.

On 16 February 1989, the Applicant requested the Secretary-
Ceneral to review the decision not to extend his fixed-term
appoi ntnent. On 23 May 1989, the Acting Executive Director, UN CEF
rejected the Applicant's request. On 21 July 1989, the Applicant
| odged an appeal with the Joint Appeals Board (JAB). The Board
adopted its report on 31 July 1990. |Its conclusions and
recommendation read as foll ows:

"Concl usi ons and recommendati on

63. The Panel concl uded that:

(1) The appellant had no | egal expectancy of renewal or
extension of his fixed-term appointnment nor could he, at
the tinme of his separation, have had any reasonabl e
expectations in that regard.

(1i) Although the change in attitude towards the

appel lant which M. O Dell and M. Lanbert displayed
shortly after signing his first PER [performance

eval uation report] was not readily expl ai ned by what the
record showed about the appellant's perfornance or
conduct, there was no conpel ling evidence that this
change was due to prejudice on the part of M. O Dell.

(rit) The appel | ant had not sustained the burden of
proof regarding his allegation that prejudice had led to
t he contested deci sion.

(1v) The procedure which had led to the contested

deci sion had been attended by errors but none of these
errors had been such as to vitiate the contested
deci si on.

(v) Although the procedural errors referred to had not



led to a mscarriage of justice, the appellant was
entitled to sone conpensation for the failure fully to
observe his procedural rights.

(vi) The Note for the Record on the neeting of six
femal e staff nmenbers with M. ODell on 29 June 1988,
shoul d be renoved fromthe appellant's file as the
appel  ant had not been given the opportunity to rebut
the allegations contained init.

(vii) There was no reason to accede to the request of
the appellant for a copy of the above Note w th nanes
and signatures for use in rehabilitation proceedings in
a court of law as the Note was an internal docunent of
UNI CEF and coul d not have defaned the appel |l ant outside
t he Organi zati on.

64. In view of the above, the Panel recomends that the
appel l ant be paid, as conpensation for the failure to observe
his procedural rights, an anmpbunt equal to two nonths' net
base sal ary.

65. The Panel further recommends that the Note on the
29 June 1988 neeting of six female staff nmenbers with
M. ODell be renmoved fromthe appellant's file.

66. The Panel makes no other recommendati on in favour of the
appeal . "

On 2 August 1990, the Under-Secretary-General for
Adm ni stration and Managenent transmtted to the Applicant a copy of
the JAB report and advi sed himthat:

"The Secretary-Ceneral has re-exam ned your case in the
[ight of the Board's report and noted the Board' s concl usion
that you had no | egal expectancy of extension of your
appoi nt ment nor sustained the burden of proof regarding your
al l egation of prejudice. The Board further concluded that
the contested decision was not vitiated by procedural errors.

Not wi t hst andi ng t he above, the Secretary-General has
decided, in final and full settlenment of your case:



(a) To pay you conpensation in the anpbunt of two nonths
net base sal ary;

(b) To renove fromyour official status file the note
of six staff nenbers concerning the neeting of 29 June
1988;

(c) To take no further action on the matter."

On 29 Novenber 1990, the Applicant filed with the Tri bunal
the application referred to earlier.

Wereas the Applicant's principal contentions are:

1. The Respondent created sufficient expectations of
renewal based upon the Applicant's |ong and continuous service.

2. The specific conplaints given as grounds for the
Applicant's separation from service were di sapproved by the JAB.

3. The Respondent deliberately deprived the Applicant of
due process.

4. The Applicant was the victimof personal prejudice.

Wer eas the Respondent's principal contentions are:

1. The Applicant had neither the right nor the | egal
expect ancy of continued enpl oynent with UN CEF beyond the expiry of
his fixed-term appoi ntnent on 31 January 1989. Accordingly, his
separation fromservice did not violate his rights.

2. The decision not to renew the Applicant's fixed-term
appoi ntment was not notivated by prejudi ce or other extraneous
factors.

3. The Applicant was accorded due process and was granted

sufficient conpensation for any irregularities in procedure.

The Tribunal, having deliberated from14 to 29 May 1991, now



pronounces the follow ng judgenent:

The Applicant in his application conplains that:

"“... during the proceedings of the JAB, he remained
unrepresented and unheard and considers it an expartie [sic]
process -- hence mscarriage of justice. This absence of
representati on has adversely affected the proceedings as far
as the appellant's subm ssion is concerned".

. In paragraph 2 of Information Crcular ST/1C/ 88/ 11 of 1 March
1988, it is stated that:

"An inportant aspect of a snooth-functioning system of

adm nistrative justice is adequate access for staff nenbers
to necessary information, advice and, where required,
representation before the Joint Appeals Board, the Joint
Disciplinary Conmttee, the Adm nistrative Tribunal or

el sewhere. "

Il If the Applicant did not have the benefit of counsel in the
proceedi ngs before the JAB, this was due to his own om ssion. He
was advised by the Alternate Secretary of the JAB (in a letter of
18 August 1989) as to the procedure he should followin order to
obtain the services of counsel, but there is no record that he ever
asked for counsel or took action in accordance with the advice
recei ved.

V. In his application to the Tribunal, the Applicant requested a
"list of panel of counsels”. Although he had previously been
informed in connection with the JAB proceeding as to how to arrange
to secure counsel, there is no evidence that he hinself attenpted to
do so. Instead, he submtted his witten observations on 11 March
1991 and then on 22 April 1991, on the eve of the current session,
he requested the appointnent of a particular staff nmenber (whom he



al so contacted directly) as his counsel. The Tribunal considers
that article 13 of its Rules, to which the Applicant referred in his
| atest communi cati on, does not require it to provide counsel, and
that in any event there is no useful role counsel could play at the
current stage, as the witten proceedi ngs are conplete and no oral
ones are contenpl at ed.

V. The gravanmen of the Applicant's case is that he had a | ega
expectancy of renewal of his fixed-term appointnent upon its
expiration, and that the decision not to renew his appoi nt nent was
based on prejudi ce agai nst him

Rul e 104.12(b) of the Staff Rules provides that: "The
fi xed-term appoi nt rent does not carry any expectancy of renewal or
of conversion to any other type of appointnent”. Rule 109.7
provi des that a fixed-term appoi ntment expires "automatically and
wi t hout prior notice on the expiration date specified in the letter
of appointnment”. Furthernore, the Applicant's letter of appointnent
expressly stated that it "expires without prior notice on the 31st
day of January 1989".

A/ The Applicant, however, contends that the positive nature of
his first performance eval uation report created a positive
expectation of a career appointnment with UNI CEF, since the post held
by the Applicant was on the permanent cadre. The jurisprudence of
the Tribunal has established that an expectancy of renewal is not
created by efficient performance al one (Judgenent No. 205, El-Naggar
(1975), para. V) but that the expectancy of continued enpl oynment
may nevertheless exist in view of the totality of the circunstances
surrounding a staff nenber's separation fromservice (Judgenent No.
142, Bhattacharyya (1971)). |In the present case the Applicant
contends that "in the circunstances prevailing in the Pakistan




| abour market, the phrase in the letter of appointnment denying any
expectancy of continued enpl oynent shoul d be considered as neani ng
the opposite”. The Applicant does not el aborate on this argunent,
whi ch was not accepted by the JAB, and the Tribunal rejects it as

wi t hout foundati on.

VII. The Applicant contends that the decision not to extend his
appoi ntnent was notivated by prejudice on the part of his immediate
supervisor (M. Lanbert) and the Senior Progranme Planning O ficer
(M.O Dell) who devel oped a grudge against the Applicant. Having
exam ned the docunentation, the JAB admtted, and the Tri bunal
concurs, that the Board had "no possibility of inquiring further
into the truth by hearing w tnesses or otherw se".

VIII. In the Tribunal's view, the npbst persuasive evidence of
prejudice arises fromthe juxtaposition of two conflicting
performance eval uation reports, respectively covering the periods
15 January-31 Decenber 1987, and 1 January-30 June 1988. The

rel evant part of the Applicant's performance eval uation report for
t he period 15 January-31 Decenber 1987, signed by M. Lanbert on
13 March 1988, is sumari zed as follows by the JAB:

"4, ... Inpart 4 of this report, the appellant's i medi ate
supervisor, J. Lanbert, Chief, Health and Nutrition Unit,
stated that the appellant's professional know edge had proved
to be quite adequate and that he had devel oped a basic grasp
of UNI CEF rul es and procedures. The appellant's witing
skills displayed a sound | evel of technical conpetence but
he had to learn to adapt to UNICEF style and to express

hi msel f, both orally and in witing, nore succinctly. He was
qui ck to grasp a new subject but had to inprove on follow ng
t hrough on assignnents. M. Lanbert hoped that the difficult
transition frompracticing physician to a bureaucratic job in
UNI CEF woul d be conpleted in the follow ng year. The
appel | ant had established a good working relationship with



his colleagues in the Health and Nutrition Unit. H's
relationship with his governnment counterparts had been
excellent. During the mddle of the year, the appellant had,
due to personal reasons, had certain problens in giving his
full attention to his work. M. Lanbert was confident that
such problens would not interfere with his work or affect his

relationship with his colleagues in the future. In part 5.3
of the PER [ performance eval uation report], the second
reporting officer, M. D.J. ODell, Senior Policies/Programrme

Oficer (...), comented that he was well acquainted with the
appellant's work and that he agreed with the coments of the
first reporting officer. He was certain that the appellant's
performance in 1988 woul d i nprove, denonstrating his
potential as a capable Programme O ficer in UN CEF."

| X. Wthin four nonths after March 1988, when the first
performance eval uation report was prepared, events occurred which
were inconsistent wwth this generally favourable report. According
to the Applicant, by the end of June 1988, extraneous circunstances
were influencing his superior officers' opinion of him

X. M. Lanbert, he states, called himon 3 July 1988 to i nform
himthat M. O Dell had taken a dislike to himand had deci ded t hat
he nmust resign or face term nation. On the sane day, at 1 p.m,

M . Lanbert had a neeting with the Applicant at which, again
according to the Applicant, he started with | audatory coments on
hi s conpetence and performance but indicated that M. O Dell wanted
to elevate Ms. R Gl to take charge of the Health and Nutrition
Unit upon M. Lanbert's inpending assignnent to New Del hi and that
M. ODell had started "hating" the Applicant followi ng the Staff
Associ ation el ections because he had not voted for the "official"”
candi date. M. Lanbert, however, contends that this was a
performance eval uation report neeting and that the statenents
attributed to himwere in fact not made. At 3.30 p.m on the sane
day a neeting was held between M. Lanbert, M. O Dell and the



Applicant, at which M. ODell is alleged by the Applicant to have
said that there was no place in UNICEF for the Applicant and for
M. ODell hinself, and that if the Applicant did not resign
M. ODell would term nate himby |eveling charges against him The
record of the neeting, prepared by M. Lanbert and M. O Dell
indicated that M. Lanbert had pointed out that, during the
reporting period 1 January-30 June 1988, a nunber of serious
probl ens had arisen, including the follow ng:

1. The Applicant had drafted letters to senior governnent
officers in a tone inconpatible with UN CEF standards;

2. H s manner of dealing with senior governnent officials
had I ed to conplaints about his attitude and behavi our;

3. A nunber of coll eagues had conpl ai ned about his attitude
towards themrelating to programmes in the provinces;

4. A nunber of fenmale staff had comment ed adversely to
M. Lanbert about the Applicant's attitude toward wonen.

The Applicant, however, denies the accuracy of the record of
t hese neetings and asserts that M. O Dell had queried how the
Applicant could ignore his orders concerning voting. M. Lanbert
reiterated these problenms when, on 25 August 1988, he signed part
5.2 of the Applicant's performance eval uation report for the period
January-June 1988.

Xl . The Tribunal concludes that whatever may be a true account of
t hese events in June and July 1988, rel ations between the Applicant
and his two superiors had deteriorated with remarkabl e speed since
hi s performance eval uation report for the period 15 January-



31 Decenber 1987. In particular it is not disputed that the
Appl i cant was asked to resign.

X. The Tribunal has al so considered the circunstances
surrounding a neeting of 29 June 1988, in which six female staff
menbers conpl ai ned of harassnment by the Applicant. The Note for the
File recording the contents of this neeting, dated 20 July 1988, was
not shown to the Applicant and he was not given the opportunity to
rebut it. It was in fact put in his personnel file without his
know edge, and was avail able to those responsible for considering
whet her or not his contract should be renewed. This was, in the
Tribunal's view, a serious |lack of due process hardly attributable
to ignorance or negligence on the part of the Applicant's superiors.
It provides evidence, if not conclusive evidence, that they were
attenpting to present himin an unfavourable light. This serious

| ack of due process is, in the Tribunal's view, sufficient to tip
the scal es of probability toward proof of prejudice on the part of
M. Lanbert and M. O Dell. The Tribunal considers that the
Respondent's acceptance of the JAB's recommendation that this note
be renmoved fromthe files should now be inpl enent ed.

Xill. 1In sum therefore, the Tribunal accepts the JAB s analysis of
the evidence, but it does not share its conclusion that the
Applicant has failed to discharge the burden of proof of prejudice.
The Tribunal observes that the burden of proof in such a matter is
not the heavy one of proof beyond reasonabl e doubt which rests upon
t he prosecution in a crimnal proceeding.

Xl V. There were other procedural irregularities. According to the
Applicant there were no on-goi ng di scussions between the Applicant
and his superiors for the purpose of inproving his performance, nor



was M. ODell's recomendati on of non-renewal (rmade on 6 Novenber
1988 and revi ewed by the Appointnent and Pronotion Committee (APC)
on 10 Novenber 1988) copied to the Applicant. The Tribunal shares
the view of the JAB that these docunents shoul d not have been sent
to the APC wi t hout having been seen by the Applicant.

XV. The Tribunal, having found that there was no | egal expectancy
of renewal, wll not order the Applicant's re-enploynent. However,
in view of the gravity of the procedural irregularities and of the
evi dence of prejudice, the Tribunal considers that the Applicant
shoul d recei ve substantial conpensation for the nmal adm ni stration
whi ch necessarily influenced his separation fromthe service
(Judgenent No. 486, Picci (1990)). The Tribunal, therefore, orders
t he Respondent to pay to the Applicant the anount of six nonths' net

base salary, at the rate in effect at the tine of his separation
fromservice, |less the two nonths' net base salary previously paid
to him

XVI . Except as indicated above, all other pleas are rejected.

(Si gnat ures)

Ahmed OSMAN
Vi ce- President, presiding

Arnol d KEAN
Menmber

Lui s de POCSADAS MONTERO
Menmber



CGeneva, 29 May 1991 Paul C. SZASz
Acting Executive Secretary



