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CENTER FOR CONSTITUTIONAL RIGHTS
666 Broadway
New York, N.Y. 10012

22 September 1986

The President
Trusteeship Council
United Nations

New York, N.Y. 10017

Re: Trust Territory of the Pacific Islands: Compact of
Free Association between the Republic of Palau and
the United States

Dear Mr. President:
\\l

»

I am one of the counsel for the plaintiffs in Gibbons, et al. v. Salii,
et al., Civil Appeal No. 8-86 (Appellate Division, Supreme Court of the Republic of
Palau, 17 September 1986). Last week the Appellate Division (Palau's highest

court) rendered its decision in the case. A copy of the opinion is enclosed for
your information.

The court held that several sections of the proposed Compact of Free
Mssociation violated provisions of the Palau Constitution. Sections 312, 324 and
331 were found to contravene what the court described as the "nuclear control
provisions" of article II, section 3, and article XIII, section 6, of the Palau
Constitution. See especially part III.C of the court's opinion. The court further
expressed serious reservations about the constitutionality of the Compact
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provisions regarding use of Palau land for military purposes as set out in Compact
section 322 and article III of the related Agreement regarding Military Use and

Operating Rights, although it made no binding ruling on those issues. See part Iy
of the opinion.

The court unequivocally held that the conflict between the Compact provisions
and the constitutional nuclear control provisions triggered the constitutional
requirements that Compact approval recquired a 75 per cent majority of votes in a
referendum in which a specific aguestion on the issue was asked. Because the
"required approval" was not obtained, "the Compact is not a valid agreement of the
Republic of Palau". See part III.C.3 of the opinion, decision in last paragraph.
Indeed, the court held that "the Republic of Palau may not enter into an
international agreement permitting these 'use' and 'store' operations without first
obtaining 75 per cent voter approval under both nuclear control provisions". See
part III.C.3, third paragraph, of the opinion.

I hope that this information is of use to the Trusteeship Council in its
consideration of the situation of the Trust Territory of the Pacific Islands. I
would appreciate it if you could circulate copies of the decision and this letter
to members of the Trusteeship Council, in accordance with your procedures. Please
contact me if I may be of any further assistance.

Very truly vours,
(Signed) B2nne E. SIMON

Staff Attorney

Enclosure
cc: Ibedul Yutaka M. Gibbons

Jeos
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Enclosure

IN THE

SUPREME CQURT OF THE REPUBLIC OF PALAU
APPELLATE DIVISION
APPEAL NO. 8-86
REPUBLIC OF PALAU (CIVIL ACTION NO. 101-86)

------—-----.---------n----------.x

YUTARA M, GIBBONS, GABRIELA
NGIRMANG, JAMES ORAK, AND RIKRIK
SP1S,

Plaintiffs/Appellees/
Crosa-Appellants, H

LAZARUS BALII, President of the
Republie, in his officilal
capacities, POLITICAL EDUCATION
CO&MITTEE, and REPUBLIC OF s
PALAU,

Defendants/Appellants/ )
Cross-Appelleess. H

APPEARANCES

Coungel for Plaintiffs/Appellees Anne E. Simon, Esq.,
Cross-Appesllants and
Roman Bedor, Trial
Assistant
Counsel for Defendants/Appellants/ Philip Isaac, Esq.,
Cross-Appellees Assiat;nt Attorney
Genera

and
Arnold Liebowitz, Esq.

Before: Mamoru  Nakamura, Chief Justice; Loren A.
gutt:n, Associate Justice; and Edward C. King,* Associate
ustice.

* The Honorable Edward C. King 1s the Chief Justice of the
Supreme Court of the Federated States of Micronesia.
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NAKAMURA, Chief Justice.

This appeal from the suomary judgment order entered by
the trial court on July 10, 1986, requires us to determine
vhether the Compact of Free Assoclation, and the subsidiary
agreements (hereinafter "Compact"), baetween the Republic of
Palau and the United States was ratified pursuant to, and is
otharwiae in conformity with, the Constitution of the
Republic of Palau,

Defendants below, President Lazarus Salii, the Palau
Political Education Committee and the Republie of‘Palau,
appeal that portion of the trial court's judgment on count 1
which granted Plainciffs" Motion for Partial Summary
Judgment holding that a 751 approval vota was required to
ratify the Compact. Plaintiffs below, Yutaka M. Gibbons,
Gabriela Ngirmang, Jades Orak and Rikrik Spis, cross-appeal
that porﬁion of the trial court's Jjudgment granting
Defendants' Motion for Summary Judgment on count 2
(premature {mplementation); count 3 (inadequacies {n the
policical education program and {rregularicies in voting
procedures); count & (deficiencies in the Compact referendum
enabling act, Republic of Palau Publie Law No. 2-14
(hereinafter "RPPL No. 2-14")); and count 5 (conflict
between Palau Conatitution, article XIII, section 7 and the
Compact provisions regarding military defense sites).

I
PACTS
On January 10, 1986, the Compact was signed by

[een



T/COM.10/L.367
English
page 5

President Lazarus E. Salii on behalf of the Republic of
Palau and Ambassador Fred M. Zeder on behalf of the United
States., The Compact was then approved by 2/3 majority vote
of each house of the Olbiil Era Kelulau as required by
article II, @section 3 of the Palau Constitution, On
February 21, 1986, a national refarendum was held with
72.19% of the voters approving the Compact,l

On February 25, 1986, President Salii certified the
results of the referendum in a letter to Ambassador Zeder.
Shortly thereafter, the Compact was sent to the United
States Congress for consideration.

On May 20, 1986, plaintiffs £iled a thres count
complaint seeking a declaratory Judgment and injunctive
relief. Approximately one month later, on June 16, 1986,
plaintiffs amended their complaint to add two new counts,

Succinctly etated, plaintiffs allege in count 1 that
sections 312, 313, 324, and 331 of the Compact conflict

lThis 1s the third Compact referendum. The £irst
occurred on Februa:x 10, 1983 with 62% voting approval for
the Compact and as ole and S3X voting appraved on the
separate question concerning that Cowpact's provisions on
harmful substancea. This Court's trial division held that
the Compact had not bean approved as required by the nuclear
control provisions because of the fallure to obtain 753
votar approval on the separate question. Palau Const, art.
XI1I, § 6; arc. II, § 3. "Gibbons V. Remeliik, Civ. No,
67-83 (Tr. Div. August, 1983). Bee also Koshiba wv.
Remeliik, Civ. Act. No, 17-83 (Tr. ~— Div. Jan,
(pre-referendum challenge to proposad ballot language).

The sacond Coapact referendum took glacn on September
4, 1984, and, again, falled to garner 752 wvoter approval
with only 871 of the electorate voting 1in favor of the
Compact.,

oo



T/COM.10/L.367
English
Page 6

with article 1I, section 3 and article XIII, section 6 of
the Palau Constitution in that these Compact sections allow
the United States or nations designated by the United States
to bring nuclear substances, 1including nuclear weaponsg and
nuclear propelled ships and aircraft, into Palau territory
without first cbtaining 75% voter approval. |

Plaintiffs also contend in count 1 that section 461(c)
of the Compact and the subsidiary agreement pertaining to
that section violate article 1I, section 3 and article XI1II,
section 6 by defining the Jurisdictional area of Palau as
smaller than the constitutionally defined territory. As &
result, plaintiffs claim that the Compact provides no
limitation upon United States nuclear activities in the
remaining area.

In count 2, plaintiffs allege that defendants
prematurely implemented the Compact by President Salii's
certification of the Compact referendum results to
Ambassador Zeder on February 25, 1986. Plaintiffs contend
in count 3 that the political educatfon program required by
RPPL No. 2-14 was 4nadequately and unfairly carried out.
Count 4 states that RPPL No. 2-14 deprives plaintiffs of
their due process rights and right to vote by providing for
wisleading ballot 1language and by establishing a per se
inadequate 1length of tima for the political education
program. Plaintiffs furcher allege in count &4 that RPPL No.
2-14 is defectiva {n not requiring a separate Dballot
question concerning the Compact sections involving nuclca;

substances. Lastly, plaintiffs allege in count 5 that the
[oen
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Government of Palau cannot comply with the constitutional
prohibition 4in article XIII, section .7 concerning the
exercise of the power of eminent domain for the benefit of a
foreign entity and, at the same time, supply land to the
United States 1in accordance with sections 321 and 322 of the
Compact and the subsidlary agreement for those sections,

In the interim between the filing of plaintiffs'
original complaint and amendad complaint, defendants moved
for gummary judgment on all counts. ‘Thereafter, plaintiffs
woved for partial summary Jjudgment with respect only to
count 1 of their amended complaint. Oral arguments wera
heard on July 1, 1986.

On July 10, 1986, the trial court entered an oral
ruling granting Defendants' Motion for Summary Judgment on
counts 2 through S but denying it as to count 1 and granting
Plaintiffs' Motion for Partial Summary Judgment on count 1.
Both parties filed timely notices of appeal on the adverse
Judgments and, on July 14, 1986, we granted Defendants'
‘Motion to Expedite Appeal. On August 27, 1986, after
briefing was completed by both parties, oral arguments were
heard. Except for count 4, we now affirm the decision of
the trial court,

IT
JURISDICTION

At the outset, we hold that we have constitutional and
statutory Jjurisdiction to determine this appeal., Palau
Consgt, art., X, § 5; 14 PNC § 1001. Ve further hold that

plaintiffs have standing to sue because their rights to vote
[eeo
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under article II, section 3 and article XIII, section 6 of
the Constitution are at tsaue, These claims are ripe for
adjudication becausa if we fail to consider them now and the
Compact goes into effect, their claims would be forever lost.
Moreover, we conclude that 4t 18 our Jjudicial

obligation and duty to construe treaties such as the Compact
even {f  our decision has far reaching political
vanifications.

(T)Jhe courts have tha authority to construe

treaties and executive agreements, and it goes

without lnyinf that {nterpreting congreassional

legislation 1is & recurring and accepted task

for the federal courts...[w)e cannot shirk this

responsibility merely because our decision may
have significant political overtones.

Japan Whaling Association v. American Cetacean Society,

Us___, 34 v.s.L.W. 4529, 493 (u.s, June 30, 1Y86).
S8se also Rameliik v, The Senate, Civ. Act. No. 62-81, (T.T.
RHigh Ct. Aug. 1981), citing, United States v. Nixon, 418
U.8. 700, 703, 94 8.Ct. 3090, 41 L.Ed. Ld 1039 (1974) ("It
hes been well-settled that ‘[it] 48 emphatically the

province and duty of the judicial department to say what the

law 1s.'"); Marbury v. Madison, 1 Cranch 137, 177, 2 L, Ed.
60 (1803). The Jjudiciary {s the "ultimate interpreter of

the Constitution."” Palau Const. art. X, §5, Remeliik v. The

Senate, supra.

111
THE NUCLEAR CONTROL PROVISIONS
We first consider whether section 324 of the Compact

authorizag the United States to engage in activities which

under Palau Constitution's nuclear control provisions,

/ees
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article II, section 3 and article XIII, section 6, must be
approved by 757 of the voters in a referendum. We shall
then move to plaintiffs' claims that other Compact
sections--gpecifically, sections 312 and 331 which allow the
United States to invite the armed forces of other nations

into Palau and section 461(c) which defines the
Jurisdictional tarritory of Palau for Compact

pNTposes--require 751 voter approval under article II,
gection 3 and article XIIl, section 6.
Article II, section 3 of the Palau Constitution states:

Major governmental powers including but not
limited to defense, security, or foreign affairs
may be delegated by treaty, compact, or other
agreement between the sovereign chubiic of Palau
and another sovereign nation or {nternational
organigation, provided guch treaty, compact, or
agreement shall bde. approved by not 1less than
two-thirds (2/3) of the members of each houss of
the Olbiil Era FKelulau and by & majority of the
votes cast in a nationwide referandum conducted
for such purpose, provided, that any such
agresment which authorizes use, toltini, storage,
or disposal of nuclear, toxic chemical, gas or
biological weapons 4intended for use in warfare
shall require approval of not 1less than
three-fourths (3/65 of the wvotes cast in such
referendun,

Article XIII, section 6§ of the Palau Constitution provides:

Harmful substances such as nuclear,
chenical, gas, or blological weapons intended for
use in warfare, nuclear power plants, and waste
materials therefrom, shall not be used, tested,
stored, or diasposed of within the territorial
jurindiccion of Palau without the express
agproval of not leas than three-fourths (3/4) of
the votes cast {n a referendum submitted on this
apecific question,

A, Issues of Interpratation

Read eaparately, these nucluar control provisions
appear clearly and unambiguously to apply to every proposed
/e
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use, testing, storage or disposition of the weapons and
wagte materials d{dentitied 4in those provisions. When the
two are considered together, however, & poasible .ambiguity
arises. Defendants argus that the presence of these two
similar provisions establishes that such provisions have
different purposes and applications. Specifically,
defendants argue that article XIII, section 6 relates only
to activities undertakeg directly by the Government of the
Republic of Palau or its agents, and not to an international
agreement authorizing actions by another sovereiga nation or
international organization,

Defandants then argue that the absence of an express
ban of nuclear pover plants in article II, section 3 means
that the Republic of Palau need not obtain 75X voter
approval to enter into a compact authorizing nuclear powaered
oilitary vessels of another nation to operate within Palau
wvaters.

A third question of Iinterpretation becomes apparent
vhen the language of gection 324 of the Compact 1is
considered in conjunction with these constitutional nuclear
control provisions, Section 324 of the Compact provides:

In the exercise in Palau of its authority
and rvesponsibility under this Title, the
Government of the United Statcs shall not use,
test, store or diogoao nuclear, toxic
chemicai gas or bio ogical wenponl intended for
use in uarfnrc and the Government of Palau
assures e Government of the United Statas that
in carr out ita gecurity and defense

responsi 11 ties under this Title, the Government
of tha United States has the right to operate
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nuclear capadble or nuclear propelled vessels and

aivcraft within}. the urisdiction of Palay

without either v confirming or denyin the
rasance or absence of such weapons within the
urisdiction of Palau,

The words ''use" and 'storage' have a broad range of
meanings?, logically, the sentence structure in section 324
in which the United States agrees in the first clause not
“use" or '"store" nuclear weapons, juxtaposed with the second
clause alloving the Udited States the right to “operate"”
vessels carrying nuclear weapons within the Jurisdiction of
Palgu, attributes relatively narrow meanings to 'use! and

Ngeore".d The apparent symmetry of the

2The

Random House Dictionary of the English Languaga
1573-74Tunabr god ed. s identifles some meanings o
the word '"use'. The' first of these is ‘''to employ for some
purpose', Ve note that the nuclear powers have 1long
contended that their principle purposs in maintainining
nuclear weapons isg to deter the ogpos tion from initiating
pilitary agression, M. Bundy, « Kennan, R. McNamara, G.

Bmith, Nuclear Weapons and the Atlantic Alliance, 60 Foreign
Affairs™ 753 119855. Under this view, it 1s not necessary to
fire or detonate nuclear weapons to use them. Their wuse ds
deterrence and such wveapons are being used wherever they are.

Similarly, <vessels <carrying nuclear @ weapons are
"storing" them under an expansive use of that term. The
Random House Dictionary, supra, at 1401-02,

3The defendants do not dispute that § 324 is intended
by the parties to confirm the right of the United States to
carry nuclear weapons into the jurisdiction of Palau. This
is inherent in the term ''nuclear capable.' Moraover, the
affidavit of Raear Adamiral Eugene Carroll, Jr., United States
Navy, retired, confirms that it is a standard practice f£for
deployments of United States military forces and nuclear
capable vessels to include nuclear veapons. This affldavit
is uncontradicted in the record.
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language in section 324 of the Compact with that of the
pertineat constitutional provisions requires that we
carefully consider whether the constitutional words "uge"
and '"store' have the same narrow meaning as those words in
the Compact and, hence, are compatible with an agreesent
that vessels carrying nuclear weapons and capable of firing
then may operate within the jurisdiction of Palau.

B. Constitutional History

It has long been recognized that, 4n cases involving
interpretation of ambiguous constitutional provisions,
courts may vresort to 'preceding facts, surrounding
circumstances and other forms of extrinsic evidence, to
ensure that the provisions are {nterprated in consonance
with the purposes contemplated by the framers of the
constitution and the people adopting it.'" Remeliik v, The

Senate, supra, citing, ‘Knowltoa v, Moore 178 U.5. 41, 20 8.
Cct. 747, 44 L., E4. 960, (1900). Ve shall consider here not

only the records of the Constitutional Convention but also

the interplay between the drafting of the Compact and the
Constitution, and the varioug constitutional plebiscites.

1. The Constitutional Convention - Meobers of the

Palau Constitutional Convention were selected by thea people
of Palau in a special election. The Convention conmmenced on

January 28, 1979, and remained in session until April 2 of

that year.
Article XIII, section 6 of the Palau Constitution

/eee
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originated out of draft proposal 91. According to the

Committee on General Provisions, the general iIntent

of

proposal 91 was to safeguard the environment of Palau® by

making the Introduction of nuclear or harmful substances

very difficult:

The Committee felt that the eavironment
of Belau which includes but is not 1limited to
the land, sea, and air, is s public trust of
which all citizens, living and yet unborn,
are beneficlaries. As a trustee, Belau is
obligated to act in a manner bast calculated
to assure the protection of the alr, water,
and other natural resources f£rom poilution.
iwpairment, or destruction. Belau, as
trustee, is further obligated to secure the
fundamental and inalienable rights of all
public citizens to 1live in a Thealthful
environment.

The Committee, 4in recognition of the
foregoing grinct les, felt that harmful
substances should be specifically prohibited,
unless the people decide otherwise in a
referendum...The {ntent of this Proposal [No.
91] is to prevent the introduction of harmful
substances, -1nc1ud£n§ but not limited ©o
radiocactive materials...into Belau unless
approved by three-quarters of the reglstered
voters in a referendum eubmitted on the
specific question,

Standing Committee Report No. 29 (March 3, 1979) at 1-2
(hereinafter ''Standing Committee Report" 41s denoted by
“'SCR") .

The recorded floor commentary regarding proposal 91
is sparse, its sponsors stating only that 'the rigid
requirement for approval was intended. to prohibit harmful

subgtances in Palau."

4"palau' and '‘Belau" are synonymous. "Palau"
commonly used in English; '""Belau'' in the Palauan language.

is

[ees
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Thirty-sixth Day Summary Journal of the Constitutional
Convention (March &, 1979) at 8.

There 18, however, no Indication anywhere 4in the
Jjournals that the Constitutional Convention ever wavered {n
ite intent, a8 expressed in SCR No. 29, to place the people
of Palau in control over the introduction of nuclear

substances.
2. The Rogenblatt Cable - The proposed prohibition

against nuclear substances soon came to the attention of the
parties involved {n negotiating the Compact. On March 15,
1979, Palau Status Negotiations Committee Chairman Roman
Tmetuchl wrote to United States Ambassador Peter Rosenblatt
inviting comments on various proposals under consideration
by the Convention. In & March 22, 1979 cabled response,
Anbassador Rosenblatt  expressed gratitude for ‘''the
opportunity thus presented to work with the Palau
Constitutional Convention to avert posssible obstacles in
the path of the close future political relationghip which we
are novw fashioning in the status negotiation."

Anbassador Rosenblatt's cable also conveyed a lengthy
message suggesting revision or deletion of numerous
proposals then under consideration by the Convention. As to

proposal 915, the views of the United States were as

follows:

SThe Rosenblatt cable refers to draft two (2) of
proposal 91 which at that time stated: "[T]hat radicactive
materials, toxic chemicals, nerve gas, biological, or other
harmful substances {intended for military uss may not be
used, tested, stored or disposed of wichin the territorial
jurisdiction of Palau without the express approval of
three-quarters of the registered voters in a referendum on

this specific question." 1d. at 4.
/oes
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The United States has made clear that an
prohibition against nuclear or conventiona
weapons, to wvhich U.S8. cannot agree 4n the
Compact, would 1leave the U.S. unable
effectively to assume responsibility for the
security and defense of any ares. As
drafted, proposal 91 wmight effectively
prevent U.S, warships and alrcraft from
transicing Palau either in Cime o peace or
war. e urge that this proposal be droppe
(as was done the Marshall Islands), If
the leadership of the Convention do requests
[sic), the U.5. is prepared to work closely
5i§h ic di? d;nfting altgrgntiv: lnngungcé
nless eclete or _amended, the propose

language would creats probiems o the utmost
kravIEy for the U.B. (emphasis added):

3. The Convention's Response - The Rosenblatt cable

was distributed to the Coavention delegates, Deaspite their
awareness of the concarns expressed by the United States,
the Convention delegates declined to make any changes in
proposal 91 to accommodate those concerns.b’ Indeed, not only
d4d the Convention delegates’ retain substantially the same
language for article XIII, section 6, but after receipt of
the cable they also inserted nearly identical substance

control language in proposal 364 relating to international

6After Ambassador Rosenblatt's cable, Convention
delegates made only uminor editing changes in the language
of proposal 91 as it became article XIII, section 6., The
only differences between article XIII, section 6 and the
version of groponal 91 addressed in the cable are: (1) the
words ''nuclear...weapons'" and ‘'nuclear power plants, and
waste materials therefrom," now replace ''radioactive
materials'; (2) -ubucicucion of '"use in warfare' instead
of 'milicary use'"; and (3? wodification of the voter
approval requirement from ''three-fourths (3/4) of all
registered voters" to '"three-fourths (3/4) of all votes

cast".
Jeee
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agreements. Until that time proposal 364, which eventually
baecame article II, section 3, had been silent on nuclear or
other harmful substances.

This first draft of the constitution, then,
represented a commitment by the anstitutionnl Convention to
stand firm against requests for changes to agsure the United
States the right of transit 1in or out of Palau territory
with nuclear propelled vessels, aircraft or weapons.

4. The First Constitutional Plebiscite - Oan July 9,
1979, the first draft constitution was approved by 92% of
the voters.

The Palau Legislature, thowever, concerned about
Compact negotiations with the United States, repealed the
Constitutional Convention's enabling 1legislation and, as a
consequence, effectively cancelled the rasults of the first
constitutional plebiscite. Despite strong objection, the
Trust Territory High Court upheld the Legislaturae's action
and the constitutional drafting process began anew. See
Al fonso v, Silmaf, Civ., Act. No, 71-79 (T.T. High Court Tr,
Div. July 1979).

S. The Second Constitutional Plebiscite ~ After the

first constitutional referendum was declared void, the
Legislature created the Palau Constitutional Drafting
Commission, The Drafting Commission was assigned to
""raconcile, vold and elininate any conflicting
inconsistencies or incompatibilities" betweaen the

invalidated constitution and the proposed political status
/een
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of free association with the United States. RPPL No. 6-8-18.
The Drafting Commission maintained officially that
""the Constitutional Convention never intended to restrict

thie] right of transit," Report to the Pslau Legislature

from the Palau Constitutional Drafting Commission (August

21, 1979) at 4. However, the Drafting Commission cited no
basis for that view and its proposed amendments were
adnittedly motivated by its recognition that the original
constitutional 1language could be viewed as prohibicing
transit: “For example, a nunuclear powered submarine
transiting Palauan waters could be considered to be using a
nuclear reactor and storing the nuclear wmissiles it
routinely carries on board," Id. at 3. (original emphasis).
The Drafting Commission proposed substantial altera-
tions 1a both article 1II, seection 3,7 and article XIII,

IThe changes proposed by the Drafting Commigsion for
article II, section 3 are shown as follows (slashes show
deletions, 1add£t1onz‘é;§z£“u7§§§}§2§?%;££¢8ection 3.f Ma%or

overnmenta povers 33733 O! a. ense
gﬂﬂ,'°°3715Y1/¢f/fdféiiﬁ/ifféifl may be delegated by treatg
compact, or other agreement between the sovereign Repu fsc
of Palau and another sovereign nation or International
organization, provided seuch treaty, compact or agreement
shall bde approved by not less than t#g/iﬁl{d(/[2I37~one-half

1/2) of the members of each house of the Olbiil Era KRelulau
an by a majority of thae voteas tionwide
e o ducted for

f?fx(paaix

rendu /
14934 ’
e s
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section 6.8 These revisiongs were designed, the Drafting
Commission reported, to assure that 'the harmful substances
ban did not impact upon the transit of ships and of aircraft
since, in the United States' view, these rights are
essential to the exerclse of its defense and security rights
under,..the Draft Compact of Free Association." Id. at 1.

This report, and the proposed amendments, show that
the sole purpose of the Drafting Commission's proposed
changes for the nuclear control provisions was to provide
the government of Palau with the powsr to authorize United
States nuclear powered vessels or veea;lo carrying nuclear
missiles to operate in the territory of Palau without
obtaining 751 voter approval,

The Drafting Comnission's version of the constitution

was put before the people -of Palau in a second plebiscite

8The Drafting Commission's proposed revision of

article XIII, gsection 6 reads:
Haraful substances such as nuclear, chemicnlé gas or

Other than for transit and port visits of ships, and
transit and overtliight of aircraft[ the use or storage of
harn substances suc as radlioative, ¢toxic chemical or

ological materials Intended for use In warfare and the
use oOr teacfﬁg of nuclear power_glanta are ptoﬁIEttca within

the jurisdiction of Palau. -

/en
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held on.October 23, 1979, It obtained only 31% of the vote.
The import of this negative vote was apparent. 1In an
October 26, 1979 telax message to Ambassador Rosenblatt and
other Micronesian and United States officlals, Mr. Roman
Tmetuchl, then chairman of the Palau Political Status

Commission conducting Compact negotiations with the United
States, acknowledged:

The revised Constitution of Palau, which was
defeated at referendum on October 23,
accommodated free association. The revisions
were propnsed to give the people of Palauy an
opportunity to choose between a Constitution
compatible with the draft compact of free
association and a Constitution declared
incompatible with the compact by the United
States government in its Yicy statesent of
April 30, 1979. By rejecting the revised
Conaticution, the people have spoken clearly
in expressing their support of a Constitution
which' prohibits transit of American.warships
through Palauan wvaters and use of Palauan
land by American military units.

6., The Third Congtitutional Plebiscite - The

Drafting Comnmission's wversion of the constitution having
been soundly rejected, the Palau Legislature reinstated the
language of the nuclear control provisions as these
privisions appeared in the £irst draft constitution, The
third draft constitution, virtually {dentical with the
first, was submitted to and approved by 78% of the voters on
July 9, 1980. The third draft constitution became the
supreme law of the land on January 1, 1981.

c. Application to the Issues

The intentions of the committees and delegates when

drafting, revising and voting on the nuclear control
/oo
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provisions are apparent, They intended to subject any
"introduction of harmful substances' to a vote by the people
of Palau. SCR WNo. 29, supra. To the extent that the
convention Jjournals might otherwise have left any
uncertainty, the swirling forces outeids, and subsequent to,
the convention swept away that uncertainty. By the time the
people of Palau approved this Constitution, they had
witnessed, and participated 4n, an extraordinary struggle
over deletion or retention of that 1language. Those
activities themselves confirmed and solidified the meaning
of the nuclear control provisions,

The definitive events to which we refer include:
concern by the United States, as reflected in the Rosenblatt
cadble, that proposal 91 wmight effactively pravent United
States warships fron transiting Palau waters; subsequent
retention by the Palau Constitutional Convention of the
language objected to by the United States and 1insertion of
that same 1language into the provisions restricting the right
of the Palau government to enter into compacts with other
nations; the Palau electorate's overwvhelming 92% approval of
the first draft constitution; the legislature's action in
cancelling the results of the first Constitutional
plebiscite and establishing a Drafting Commission ¢o
"reconcile" the proposed constitution with the political
status of frees association; the Drafting Commission's
explicit report explaining that its acendments of the
nuclear control provisions were intended to assure that

United States warships and aircraft could transit Pealau

waters and airspace; the golid rejection of the Drafting
[ens
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Commission's proposed constitution with only 311 wvoter
approval; the cable gent by the chairman of the Palau Status
Negotiations Comnigsion to Ambagsador Rosenblatt
acknowledging that the solid rejection of the revised
congtitution was an expression by the people of Palau for
support of a '"Constitution which prohibits transit of
American warships through Palauan waters'; and, in the third
constitutional plebiscite, the 78% wvoter approval of
essentially the original constitution,

Too much has happened, It is now too late to go back
and simply declare, as tha Republic of Palau and the United
States have atteupted to do, that the nuclear control
provisions which were the focus of all these events actually
never did and, do not now, have any bearing on the right of
the Republic of Palau to authorize the United States to
transit Palau waters with nuclear powered or nuclear capable
ships or aircraft.

To the contrary, these events 1leave no doubt that
uppermost 4in the minds of the electorate and other key
actors in this constitutional drama was the understanding
that the 1language of the nuclear control provisions would
subject the right of transit by nuclear vessels, and any
proposed introduction of harmful substances, to a vote by
the people of Palau. For good or for {11, those supporting
voter control for transit activities were the victors.

Defendants suggest that we should employ a pragmatic
approach in deciding the meaning of the nuclear control

provisions. In essence, what defendants ask is that we
/ees
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review the wisdom of the Convention delegates and wvoters in
approving article 1II, section 3 and article XIII, section
6. This we may not do. It 1s our constitutional duty co
uphold the 1letter and the spirit of these provisions which
have been so repeatedly and rescundingly approved by the
people of Palau. With this nandate in mind, we returan to
the issues previously outlined.

1. Both Nuclear Control Provisions Apply <« As

discussed preaviously, proposal 91 of the Palau
Constitutional Convention eventually became article XIII,
section 6 of the Constitution. It was proposal 91 which
prompted the Rosenblatt communication and sparked the debate
concerning transit and compatibility with the political
status of free association. Plainly, all recogniced at that
time that proposal 91 wag applicable to the government of
Palau's authority to allow the United States to engege in
defense activities under the Compact.

When similar nuclear control language was inserted 1in
proposal 364, the forerunner of article 1I, section 3, such
language was still retained in proposal 91, The addition to
proposal 364 demonstrated explicitly that the nuclear
control provisions were intended to apply to the Compact.
The addition of the nuclear control language to proposal
364 did not subtract language from proposal 91 and there 1is
no indication ¢{n the Convention records that this addition
vas intended to do so.

Moreover, the Drafting Commission, in {its attempta to

reconcile the proposed constitution with the status of frea
[ees
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asgociation, revised article XIII, section 6 as well as
article II, section 3 ia order to assure a right of transit
without 75% voter approval.

Thus, at all times up through the third Constitutional
plebiscite, public debate was based upon the assumption that
both article XIII, gection 6 and article II, section 3
efrcumscribed the the right of the Republic of Palau to
authorize United States warships to transit Palau waters.
There simply is no constitutional history suggesting that
article XIII, section 6 was thought to be 4inapplicable to
the types of international agreements enumerated in article
II, section 3. |

Pertinent also is the fact that this Court's trial
divigion has twice ruled, in a context involving a proposed
Compact, oa the nature of the =apecific question requirement
emanating from article XIII, section 6§ of the Constituticn.
In Koshiba v, Remeliik, Civ. Act. No. 17-83 (Tr. Div. Aug.
1983), language insisted upon by the United States for the

"gpecific question" was held 1inadequate to comply to the
vequiremants of RPPL No. 1-43 vwhich was enacted to conform
to the then upcoming Compact raeferendum with the
requirements of article II, sgection 3 and article XIII,

gection 6. Addicionally, in Gibbons v, Remeliik, supra, at

note 1, the Compact was held to be {nvalid because the
specific question required by article XIII, section 6 of the
Constitution did not receive 75% approval.

It 1is noteworthy that 4in both the afore-mentioned

cases, neither party even attempted to argue that the
' /eee
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article XIII, section 6 requirement of a specific question
did not apply to the Compact appproval process. ‘

Although our foregoing analysis demands the conclusien
that article XIII, section 6 applies to Internatioml
agreement 11ike the Compact, thera i3 another logical reason
for such a Conclusion. Defendants concede that, in abgence
of 75% voter approval, the government is barred by article
XIII, section 6 from using nuclear power plants within the
Jurisdiction of Palau. VYet {f defendants were correct thaﬁ
article XIIX, section 6 does not apply to International
agreements and that article II, section 3 has no bearing on
use of nuclear power plants, the anomalous result which
flows from defendants' argument {s that the government of
Palau could authorize other nations to carry on activities
within the Jjurisdiction of Palau that the government itself
cannot.,

For the reasons stated above, we hold that both of the
constitutional nuclear control- provisions, dincluding the
specific question requirement of article XIII, section 6,
apply to any international agreement which is entered into
by the Republic of Palau and which £falls within the
activities and subjects regulated by those provisions.

2. Nuclear Powered <Vessels Are Covered By Article

XI1I, Section 6 - We find no basis for exempting nuclear

powered vesgels from the article XIII, section 6 voter
approval requirement for nuclear plants, We note that SCR
No. 67 (Mar., 21, 1979) specifically stated that under

proposal 91 'military ships powered by nuclear reactors

could not pass within 200 miles of Palau..." Id. atl.
Jeos
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Although SCR No. 67, written by the Committee on Style and
Arrangement, betrays a lack of familiarity with the then
current status and details of proposal 91, and 48 laced with
internal 1inconsistencies, the existence of such an
unchallenged statement 4n the Convention record strongly
suggests that it 1s an accurate statement of intent, 1In
combination with the rest of the constitutional history
discussed above, that unchallenged gtatement confirmg the
underlying iatent of proposal 91.

We, therefore, hold that the goverament of Palau may
not agree to the operation of nuclear propelled vessels in
Palau waters without prior approval of "three-fourths of the
votes cast in a veferendum submitted on [the] specific
question" in accordance with article XIII, section 6 of the

Constitution,
3. '"Use" and "store' - Finally, we conclude that the

prohibitory words "use" and “store', as employad in article
II, section 3 and article XIII, section 6, may not be
construed go narrowly as would be necessary for these sane
words in Compact section 324 to constitutionally permit the
United States to ‘''operate nuclear capadble...vessels and
aircraft within the jurisdiction of Palau,"

In each of the three constitutional plebiscites, it is
apparent that the people of Palau perceived themselves to be

voting on the question of "transic" by nuclear vessels. The
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people were not making the fine, and at times, digtorted
distinctions in ayntax which are necessary to uphold
defendants' position on section 324, Specifically;the
nuclear control provisfons approved by the people left no
room for the government of Palau to enter into an agreepent
with any nation, and particularly the United States, which
~allowed that nation to operate nuclear capable or nuclesr
povered vesgels in the waters of Palau unless the agresment
obtained prior 75% voter approval,

Specifically, wa hold that the four verbs, ‘'use, tast,
store or dispose of," in the nuclear control provisions wvare
meant to be a brief summation of all that could possibly be
done with nuclear substances--in short, a general
prohibition against the introduction of nuclear substances
into Palau. Accordingly, these four verbs prohibit transit
of nuclear powered vessels of vessels equipped with nuclear
missiles. As a result, simple propulsion under mnuclear
powver is a ‘'use" of a nuclear power plant and, if such &
"use' occurs within the territorial Jjurisdiction of Palay,
this 'use'" 41s prohibited by article XIII, section 6 of the
Constitution. Additionally, carriage of 'a nuclear mnissile

18 a "use" and a '"storage" within the wmeaning of both

nuclear control provisions. In sum, we hold that the
Republic of Palau may not entar 4into an d4nternational

agreement permitting these ''use" and ‘''store" operations

without first obtaining 75% voter approval under both

nuclear control provisions,
/o
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In 80 holding, we are fully aware that there is, wunder
international 1law, & generally recognized right of innocent
passage under vhich the surface vessels of one nation may
pass through the waters of another, Article I, section 4 of
the Palau Constitution expressly preserves the
internationally recognized right of {nnocent passage,
wtating:

boundattes) " shall Be- Loterpeersd be violate the cisne

gsetggzc::;ttgzs;;:; ::u.l.t;he internationally recognized

We also recognize that the right of innocent passage
1s generally thought available to nuclear powered ships as
well as those carrying ruclear substances or weapons.? See,
e.g., United Nations Convention on the Law of the Sea
(adopted Apr. 30, 1982) (hereinafter "UNCLOS").

This right of 4innocent passage, however, neither

controls nor affects our decision. The" Constitution's
nuclear control provisions relats only to the agreements and
actions of the Republic of Palau. VWhatever rights of
{nnocent pasgage may be available to the United States, they
exist by virtue of international law, not agreement or other
affirmative action by the Republic of Palau,

Wa hold that the Compact has not been properly
approved bacause the "specific question" required by erticle

XIII, section 6 for the language of section 324 has not been

9The right of {nnocent passage {s that which 1s not
“"prejudicial to the peace, good order, or soclety of the
nation,' UNCLOS, art. 19?1); Convention on the Territorial
Sea and the Contiguous 2one (Sept. 10, 1964). We do not here
dacide whether the right of innocent passage {s limited or
affacted in any way by the Constitution's nuclear control

nrovisions.
[ens
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presented to the voters, Moreover, fewer than three-fourths
of the votes in the referendum were cast in favor of the
Compact., This 1lack of required approval for section 324
means that the Compact i not a valid agreement of the
Republic of Palau.l0

4. Armed forces of ‘other nations - Section 312 of

the Compact gives the United States thae right to "invite the
armed forces of other nations to use military areas and
facilities in Palau in conjunction with and under the
control of United States Armed Forces." Under section 331,
the United States would be entitled to "enjoy, as to Palau,
all...rights and benefita" of wvarious defensa treaties or
other international gecurity agreesments,

These section 331 rights of the United States are
“subject to the terms of this Compact! but no terms of the
Compact purport to limit the authorizations which the United
States may give to other nations to operate within the
Juriediction of Palau.

10The invalidity of the entire Compact bacause of the
unupgroved § 324 seems mandated by article II, section 3 of
the Constitution.

Moreover, this international agreement ig the product
of more than fifteen years of negotiations betwsen two
parties, only one of vhich i{s . before this Court. We have
not been presented with information sufficient to permit a
serfous effort co gauge the relative importance of the
various clauses in the Compact, -In any event, the
constitutional history related in this opinion establishas
that § 324 was an important, probably crucial, provision of
the Compact. There {8 no occasion here to consider severin
only one clause and leaving the balance intact an
effective. See also Gibbona , supra.
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Accordingly, this combination of sections 312 and 331
of the Compact gives the United States ''full authority" for
defense matters in or relating to Palau, including the right
to invite other armed forces into the jurisdiction of
Palau. These rights are not made subject to section 324,
Thus, the Compact authorizes, and provides no protection
.against, operation by other nations acting pursuant to
“United States authorization, of military vesgels and
aircraft carrying nuclear weapons., and of nuclear powered
vessels within the jurisdiction of Palau., The present
provisions in the Coéupact toncdrnitrg armed forcaes of other
nations, then, algo require prior approval of 75% of the
voters of Palau in a referendum held in conformity with the
requirements of article II, =section 3 and article XIII,
gection 6 of the Constitution.

5. ‘The territory problem = Finally, plaintiffs

contend that an additional violation arises out of disparity
between the territory of Palau as defined in the
Constitution and in the Compact. The Constitution states
that the territory of Palau extends to 'two hundred (200)
nautical wiles from a straight archipelagic baseline."
Palau Const, art. I, § 1.

The Compact provides £for a 200 mile zone but does not
recognire the archipelagic baseline, Thus, the territory of
Palau as defined in the Compact is smaller than the
taerritory defined in the Constitution,

Plaintiffs argue that the effact of this {a that the

oo
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lipitations of section 324 apply only to the gmaller
Compact-defined territory 8o that the Compact gives the
United States complete authority to do as it wishes outside
of that area, but still within the constitutionally defined
Jurisdiction of Palau,

We do not read the Compact that way. Neithar the
gsection 312 authorization nor the gection 324 limitation
definas the area in which it applies. All such sections are
presumably co-extensive. Therefore the limitations of
section 324 apply vherever the United States secks to
exercise 4its authority under the Compact. The territorial
disparity does not create another violation of the nuclear
control provisions.

6. DNuclear cootrol provisfons conclusions - As this
case comes to us on sppeal from a grant of gummary Judgment
by the court below, we set out hera our specific holdings,
We hold that the Constitution is supreme in Palau, and that
it takes primacy over any Compact or other international
agreement., We find no triable issues of £fact as to Count
I. As a patter of lav section 324, and the.combination of
sections 312 and 331 require a three-fourths (3/4) vote in a
referendum aubmitted on the specific question of their
acceptability for ratification under the Constitution.
There being no dispute over the facts that the Compact
received only 72,191 of the vote and that the requsite
specific question(s) concerning the relevant provisions were

not submictted to the voters, the trial court was correct {in

Jevs
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holding that Plaintiffs are entitled to judgment on Count }
as a matter of law,
v

EMINENT DOMAIN

A. The Compact's Defeuse Site Provisions

Section 321 of the Compact gives the United States the
rights to '"establish and use defense sites in Palau" and to
designate for this purpose land and water areags and
improvements in accordance with the provisions of a separate
agreament which shall come into force simultaneously with
this Compact."

The separate agreement {s the Military Use and
Operating Rights Agreement in which wvarious specific areas
are designated.ll  when tha United States desires to
establish a 'defanse site specifically identified in the
separate agreement referred to in Section 321, it ghall so
inform the Government of Palau which shall make the
degignated gite available..." Compact § 322(a). Neither the
timing nor the method for making the site "available" {s
specified. '

While the government of Palau has & right under
gsection 322(b) to designate alternative sites, if the

llThese include some 65 acres adjoining Airai airfield
and 40 acres of seubmerged and adjacent ''fast 1land" in
Malakal harbor, for exclusive use of the United States. The
United States has also designated the Airai airfield and all
snchorages in Malakal Harbor and adjacent waters for joint
use. Other needs, e.g., areas for trainini and maneuvers
and for base and logistic seupport activitiee, are also
nentioned.

[ees
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alternative site is unacceptable to the United States, the
first designated site must be made available "within 60 days
of the original designation." Military Use and Operating
Rights Agreement, art. III (3).

Plaintiffs contend that this gection 322(b) procedure
1s contrary to article XIII, section 7 of the Conatitutioen,
which wvests in the national government ‘''power to take
property for public use ypon payment of just compensation",
but goes on to say, "[t]his power shall not be usad for the
benefit of & foreign entity. This power shall bg used
sparingly and only as a final resort after all means of good
faith negotiation with the land owner have baen exhausted."

Plaintiffs insist that the §0-day time period s too
- short to allow Palau. to exhaust good £aith gnegotiation
posaibilities and would make the use of eminent domain
almost inevitable ian aevery case rather than as a "final
resur " which would be "usod spariagly.® Dalau Osast, art,
X111, §7. Plainciffs furcher contend that the exercise of
the power of eminent domain to provide sites for tha United
States violates ths 'benefit of a foreign entity" clauss of
article XIII, section 7.

Not Unconstitutional On Ita Face

These Compact provisions are profoundly ctroubling and
surely raise the specter of future constitutional crisis.
Yet, we have concluded that the government could possiblly
carry out 4{ts obligations to make designated 1land sites

available to the United States under Conpact

/eee
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section 322(b) without violating article XIII, section 7,

There are several options avallable to the government
for meeting 1its obligation to make the land available to the
United States within 60 days. One, of course, is to enter
into negotiations with tha owners of the 1land and reach
agreement as to a satisfactory purchase price. A grant of
$5.5 million 1is to be provided by the United States under
gection 213 of the Compact to assizt Palau 4n carrying out
its obligations to make designated sites avallable. It is
possible, then, that the government of Palau will have
sufficient funds to make exceptionally attractive offers to
landowners., If this is the case, perhaps there will be no
difficulty in obtaining the required land.

If a landowner of the site designated by the United
States is adamant, the government may suggest another site
to the United States. This could giva the government of
Palau the opportunity to seek out other landowners vho may
be more willing to provide land.

The feasibility of this approach turns on additional
factors not in the record before us, such as how much land
the United States will demand, how much money the Republic
of Palau {8 willing to provide for acquisition of the land,
and whether the United States will accommodate requests by
the Republic of Palau that alternate sites be accepted.

While we cannot conclude on the record that the
undertaking of Palau under section 322(b) of the Compact and
article III (3) of the Military Use and Operating Rights

/ee



T/COM.10/L.367
English
Page 34

Agreement {18 unconstitutional on ite face, we do not
ninimize the constitutional —risk 4inherent . in these
provisions. ‘There {s no 1limitation on the amount of land
the United States may designate for its own use., The United
States {8 not obliged to accept any alternative site
suggested by Palau but instead may insist that the original
request be honored. After the $5.5 million provided under
section 213 of the Compact 1is depleted, the Republic of
‘Palau will bear full responsibilicy for any additional
paysent to landowners. Military Use and Operating Rights
Agreement, art, III(4).

Moreover, the timing provided in the Compact {s
extraordinarily tight. The 60 days given the government ¢to
produce the 1land begins to run at the time of the original
designation, This short period is not altered or extended
by suggestion of an alternative site. It sesms highly
likely, 4if not inevitable, that Palau will be faced with the
necessity of paying exorbitant prices in order to coax
rveluctant owners to part with their 1land. The difficulties
could be compounded, 4f not rendered insuperable, by
disputes as to ownership of the designated 1land. See also
Palau Const. art., XIII, §10 (concerning return of public
lands).

It {s not, however, for this Court to assess the
wisdom of thig Compact, nor to plot strategies for
fulfillment of the government's cbligations wunder 4it. That
is distinctly the responsibility of the Executive Branch
acting with the advice and consent of the Olbiil Era

[oen
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Felulau, Palau Const. art, VII1, §7(2), art. 'Ix, §5(7).
Our trole here s a 1lioited one: to assess the
constitutionality of the proposed Compact. _

It is plain to us that the defense site provisions may
eventually place the government of Palau at a fork where one
road points toward violation of the Constitution and the
other leads to breach of the Compact., That fork, however,
‘has not yet been reached and we see a possibility that the
fateful choice may never present itszelf. The Compact does
not by its terms require cxerciéc of the power of eaminent
domain. It would be premature and improper for us simply to
assune that such an event will come to pass.

B. Benefit

In recognizing that the government may be capable of
catrrying out these defense site obligations in a
constitutional @manner, we should not be misunderatocd.
Because our ruling today requires further efforts before a
constitutional compact may be adopted, it seems appropriate
to furnish clarification.

The government has in this 1litigation repeatedly and
unstintingly contended that: (l)the Compact 18 for the
benafit of Palau; (2) that it is for the benefit of Palau
for the United States to provide defense hera; and (3) that
therefore United States use of land as & defense site is for
the benefit of Palau, not the United States. Accordingly,
the government concludes that Palau's exercise of eminent
domain to provide 1land to the United States for defense

/oo
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purposes would not violate the constitutional proﬁibition
against eminent domain for the benefit of a foreign entity.‘

The government does not attempﬁ to show that any
particular use proposed under the Compact would be of direct
benefit to the people of Palau. Instead, thq govornment'n
position boils down to a claim that the mere fact that the
government has decided to enter into the Compact somehow
eatablishes that axercise of eminent domain powers under the
Compact would be for the benefit of Palau, and not the
United States.

This reagoning would render wmeaningless the
constitutional prohibition against exercise of enminent
dopain for the benefit of a foreign entity., Eminent domain
1a a power exercised by the executive branch and the
"benefit" language is obviously intended as & curb upon the
povers of that branch. Surely the goverfnment would only
invoke the power of eminent domain after concluding that
exercise of the power would be beneficial to the people of
Palau. The government's position 1s, in essence, that the
eninent domain clause prevents the governpent £rom
exercising such powers to provide land for a foreign entity,
except when the government has decided that it would be goed
to do so. That is not what article XIII, section 7 says.

The clause unasbiguously prohibits use of the power of
eminent domain for a foreign entity. At the very least,
this means that {f the land in question 43 to be used by a

foreign nation the government of the Republic of Palau has
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an  extremely heavy burden of showing extraordinary
circumstances which establish that the particular use is for
the sole benefit of Palauan persons or entities.

c. "Foreign' Entity

We have considered the posaibility that, by virtue of
its anticipated close relationship with the Republic of
‘Palau under the Compact of Free Association, the United
‘States should not be considered “foreign" for purposes of
the article XIII, section 7 prohibition. We have bean
forced to reject that possibility.

There 48 no such suggestion anywhers within the
Constitution or the constitutional history. The
Constitutional Convention's Committee on General Provisions,
in proposing this provision, said, 'The term ‘foreign
entity' as used in this Section means any eatity vhether a
person, a government, & corporation, or other association or
group, which is neither a citizen of Belau nor totally owned
by citizens of Belau." SCR No. 30 (March &, 1979).
Patently, the government of the United States falls within
that definition of foreign entity.

Indeed, other aspects of the history 1leading up to
adoption of this clause confirm that the peopls of Palau
were thinking with some specificity of the United States and
the proposed Compact of Free Association.

The March 22 Rosenblatt cable, seeking changes in the
proposed constitution to avoid conflicts with the Compact,

focused on this provis{on too. The cable gaid:
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The sentence, 'Public use does not include
use by a foreign entity', could be
inconsistent with . S. responsibility for and
authority in the defense of Palau under the
Compact, Dsletion of this phrase would not
prajudice a Palauan concept ia which U.S.
would deal with 1local leaders rather than
with the central government on leagse or
options, Indeed, the use of the enminent
domain gowut is carefully circumscribed in
the remalnder of this section. However, the
Bbraaa quoted may be interpreted to cripple

«8., defense and security rights and
responsibilitias and delation of this phrase
is recommendad.

Rosenblatt cable to Tmetuchl (March 22, 1979) at

36 It 1is therefore instructive for purposes of the
constitution's application to the United States that the
Constitutional Convention, after receiving the Rosenblatt
cable, modified the sentence to make 4t even more clear
that, "This [eminent dogain] power shall not be used for the
benefit of a foreign enticy."

After the voided firat constitutional plebiscite, in
which 92% of the voters approved the constitution containing
this sentence, the Drafting Commission proposed deletion of
the sentence from article XIII, section 7. The Drafting
Commission's report explained that ''retention of this
proviso [sic] would seriously undermine the ability of the
constitutional government of Palau to fulfill ics

obligacions under a compact of fres association and thus
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close the door to a political relationship of free

assoclation." Report to the Palau lepislature from the

Palau Constitutional Drafting Commission (August 21, 1979)

at 6,

As already noted, the 4{esues concerning possible
incompatibility between the proposed constitution and the
Compact had been framed clearly by the time the peopls of
Palau voted in the constitutional plabiscites. The voters
made clear their intention ¢to preveat the government of
Palau from agreeing to exercise the power of eminent domaia
in its negotiations 1léoking toward a compact of frae
agsociation.

D. Eninent Domain Conclusion
We find, then, that the Compact's defense site

provisions are not unconstitutidnal on their face and that,
under the facts here, the question of whether any particular
proposed action of the government would be constitutional is
not ripe for decision. Therefore we affirm the decision of

the trial count in granting summary judgment on count 3.
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At the same time, we caution the government of Palay
that the exercise of eminent domain powers will be
unavailable to it in attempting to comply with {4
obligations under the Compact to make land available to the
United States. We suggest that this Compact section be
carefully evaluated before further steps are taken to obtain
Compact approval.

v
THE OTHER COUNTS

The other counts require 1little comment. The only
evidence put f£forward under count 2 by the plaintiffs to
astablish premature implementation of the Compact s
President Salii's 1lettear to Ambassador Zeder confirming that
72.19% of the electorate had approved the Compact, We hold
as a nmatter of lav that this did not constitute
implementation of the Compact. Therefore the trial court's
disnisesl of count 2 is affirmed.

In 1light of our holding under count 1 that the Compact
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bas pat been properly ratified, count 3 {8 rendered moot and
¥3 nagd not consider whether the trial court properly
dismissed plaintiff's challenge to the political education
program,

Similarly, most of count 4 is rendered moot axcept
that it follows from our ruling on count 1 that RPPL No.
2~-14 was dafective in falling to meet the article XIIX,
ssection 6 specific question requirement.

vI
CONCLUSIONS

IT IS, THEREFORE, ORDERED:

1. The judgments on counts 1, 2 and 5 are affirmed.

2. The judgnent on count 3 is met aside as moot.

3. The judgument on count 4 i8 reversed and judgment
is enteraed for plaintiffs only as to the specific question
roquirement of article XIII, section 6 of the Constitution

ot Paliu.

So ordered the / Z day of September, 1986.

Chiaef Justice

égééﬁ A, SU;;ON

Alsociatc Justice
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EDWARD C. XING
Associate Justico





