ADM NI STRATI VE TRI BUNAL

Judgenent No. 524

Case No. 484: STEIN Agai nst: The United Nations Joint
Staff Pension Board

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conmposed of M. Roger Pinto, President; M. Jerone Ackerman,
Vi ce-President; M. |oan Voicu;

Wer eas, on 4 Novenber 1988, R chard M Stein, a staff nenber
of the Food and Agriculture Organization of the United Nations
(FAO, filed an application containing the follow ng pl eas:

" PLEAS
The Applicant respectfully requests that the Tribunal:

(a) Rescind the decision of the Standing Commttee of the
United Nations Joint Staff Pension Fund [sic] taken at
its 168th neeting held in Geneva from 20 to 24 June
1988, concerning the rate of accunul ation applied to the
Applicant's contributory service following his re-entry
into the Fund on 3 June 1984,

(b) Rescind the decision of the United Nations Joint Staff
Pensi on Board taken at its 35th Session in 1986, on
appl i cabl e rates of accumul ati on;

(c) Oder the United Nations Joint Staff Pension Board to
i npl ement Judgenment No. 360 of the Tribunal, Case
No. 338: Taylor, in a manner fully consistent with the



terms of that Judgenent, in particular with respect to
the applicable 'rates of accumulation for periods of
contributory service', taking into account, inter alia:

(1) The '"express desire' of the United Nations General
Assenbly ... to make the change in the rel evant
Rul es [of the UNJSPF], pro futuro only and not pro
praeterito (Cf. Judgenent No. 360, paragraph XXI);
and

(i1i) The principle of non-discrimnation,

(d) Order the Board to take whatever other action the
Tri bunal deens necessary to inplenment paragraphs XXl I,
XXI'l'l and XXIV of the aforenentioned Judgenent."

Whereas the Respondent filed his answer on 30 Novenber 1990;
Whereas the Applicant filed witten observations on
22 February 1991;

Wereas the facts in the case are as fol |l ows:

The Applicant has been a participant in the United Nations
Joint Staff Pension Fund (the "Pension Fund") since 1969. He was
initially enployed by the International Atom c Energy Agency (| AEA)
from 16 January 1969 to 19 June 1975. On his separation fromthe
service of | AEA, he opted for a full deferred retirenent benefit
under article 31(b) of the Regul ations of the Pension Fund then in
force. On 3 June 1984, the Applicant entered the service of another
menber organi zati on of the Fund, FAO of which he is currently a
staff nmenber.

By its resolution 37/131 of 17 Decenber 1982, the General
Assenbly approved a series of neasures proposed by the United
Nations Joint Staff Pension Board (UNJSPB) to inprove the actuari al
bal ance of the Pension Fund, including several anendnents to the
Regul ati ons of the Pension Fund that took effect from1 January
1983. One of the neasures adopted anmended article 24 of the Pension



Fund Regul ations to permt the restoration of prior contributory
service only if it amounted to | ess than five years.

The sane resolution also introduced into new article 28(b) of
the Regul ations (formerly article 29) a new scale of rates of
accumnul ation applicable "in the case of a participant who enters the
Fund on or after 1 January 1983". By its resolution 38/ 233 of
20 Decenber 1983, the General Assenbly further amended this
provi sion by making the new scal e applicable instead to "periods of
participation comencing on or after 1 January 1983" and i ntroduci ng
a special transitional provision dealing with participants whose
prior period of contributory service had ended between 1 January
1978 and 31 Decenber 1982.

On 8 Novenber 1985, the Tribunal rendered Judgenent No. 360,
Taylor v. UNJSPB, in which it held that the right to restore a
| onger period of contributory service, which existed under the

previ ous Regul ati ons of the Pension Fund, had been preserved by the
1982 anmendnent and hence coul d be i nvoked by fornmer participants who
re-entered the Pension Fund even after the date of the anmendnent
(cf. Taylor, paras. XX-XXI1).

On 9 April 1986, the Secretary of the FAO Staff Pension
Committee informed the Applicant that, "restoration [was] now
possi ble of [his] pre-1983 contributory service even though it was
for a period of five years or longer"”, and that, in view of his
election of a full deferred retirenent benefit upon separation from
the I AEA, his prior contributory service had been restored.

On 17 Septenber 1986, the Applicant wote to the Oficer-in-
Charge of FAO s Social Security G oup, requesting, inter alia,

information on the rate of accunulation to be applied in the

cal culation of his eventual retirenent benefit fromthe Pension
Fund. Having received no reply, on 27 August 1987, the Applicant
wote to the Secretary of the FAO Staff Pension Commttee,



requesting informati on concerning the manner in which his prior
contributory service with the | AEA was being taken into account, the
rate at which it had been restored and the rate of accunul ation
bei ng applied since June 1984, when he becane an FAO staff nenber.

In a reply dated 4 Septenber 1987, the Deputy Secretary of
the FAO Staff Pension Commttee infornmed the Applicant that, in
accordance with a decision taken by the UNJSPB at its 35th session,
i n August 1986:

(a) Wth respect to the restored period of the Applicant's
contributory service at | AEA, running from 16 January 1969 to
19 June 1975, a 2 per cent rate of accunul ati on would apply; and

(b) Wth respect to his new period of contributory service
at FAOQ, commencing on 3 June 1984, a 1.5 per cent rate of
accunul ati on would apply to the first five years; a 1.75 per cent
rate to the next five years, and a 2 per cent rate thereafter.

On 1 October 1987, the Applicant requested a review by the
FAO Staff Pension Conm ttee, under Section K, paragraph 5, of the
Adm ni strative Rules of the Pension Fund, of the decision
communi cated to himon 4 Septenber. On 4 Novenber 1987, the Deputy
Secretary of the FAO Staff Pension Conmittee infornmed the Applicant
that the FAO Staff Pension Conmm ttee had unani nously upheld its
Deputy Secretary's decision, "as it was found to be in conformty
with the Regul ations of the United Nations Joint Staff Pension Fund
and the decision taken by the Pension Board at its 35th Session on
the rates of accunulation to be applied in cases simlar to [his]
own".

On 30 Decenber 1987, the Applicant | odged an appeal with the
Standing Commttee of UNJSPB. The Standing Comm ttee considered the
Applicant's case at its 168th neeting, held from20 to 24 June 1988,
and uphel d the decision of the FAO Staff Pension Conmttee "on the
grounds that the decision was in conformty with a decision of the



Board in 1986 on this subject, taken pursuant to the provisions of
article 28(b) in the Fund's Regulations”". On 13 July 1988, the
Secretary of the Pension Board inforned the Applicant of this
deci si on.

On 4 Novenber 1988, the Applicant filed with the Tribunal the
application referred to above.

Wereas the Applicant's principal contentions are:

1. The decision by the UNJSPB to distinguish between staff
separated fromservice prior to 1 January 1978 and staff separated
bet ween that date and 31 Decenber 1982, and to apply different rates
of accunul ation to the periods of contributory service, was an
i nproper application of the Tribunal Judgenent No. 360, Tayl or.

2. The Applicant is entitled, under the Tayl or Judgenent,
to continue to benefit froma rate of accumul ation of 2 per cent per
annum during his service with FAO

3. The Respondent inperm ssibly discrimnates against the
Applicant and other staff simlarly situated.

Wereas the Respondent's principal contentions are:

1. The Respondent never questioned the applicability of the
Tayl or Judgenent to the Applicant's case, and hence allowed himto
restore his prior service, crediting it at the rate of 2 per cent
per annum

2. The Respondent determ ned the rate of accumulation to be
applied to the Applicant's subsequent service with FAO in accordance
with the Regul ati ons of the Pension Fund in force, the Tayl or case
havi ng ne bearing thereon.

The Tribunal, having deliberated from 13 to 30 May 1991, now
pronounces the follow ng judgenent:



l. The Applicant in this case chall enges and asks for rescission
of a decision of the Standing Commttee of the United Nations Joint
Staff Pension Board (UNJSPB) concerning the rate of accumul ation
applied to the Applicant's contributory service following his
resunption of enploynment in a nenber organization of the Pension
Fund begi nning 3 June 1984, nanely with FAO The decision in
guestion was taken by the Standing Commttee at its nmeeting during
the latter part of June 1988. The Applicant al so asks for

resci ssion of the 1986 decision of the UNJSPB on applicable rates of
accumnul ati on, which was affirnmed by the Standing Conmttee. The
basis for the relief sought by the Applicant is his belief that the
contested decisions are in conflict with the Tribunal's Judgenent

No. 360, Taylor (1985), and that they fail to take into account the
wi sh of the General Assenbly to nake only prospective changes in the
rel evant Regul ations of the Pension Fund. The Applicant al so

i nvokes the principle of non-discrimnation in support of his pleas.

1. Prior to his enploynment by FAO on 3 June 1984, the Applicant
had from 16 January 1969 to 19 June 1975, been a staff nenber of

| AEA. On separation fromthe Agency, he elected a deferred pension
benefit. Before the Applicant's 1984 enpl oynent by FAO, significant
changes had been nmade to the Regul ations by the General Assenbly, on
t he recommendation of the UNJSPB. These were ained at alleviating
the then unfavourabl e actuarial inbalance in the Pension Fund

t hrough econony neasures. The neasure pertinent here appears in
article 28(b) of the Pension Fund Regulations. It is a prospective
reduction in rates of accunul ation effective 1 January 1983, and a
rel ated transitional provision.

L1l Prior to 1 January 1983 and during the Applicant's earlier
enpl oynment with | AEA, the annual rate of accunul ation for pensions



was 2 per cent for the first 30 years of service. |n Decenber 1982,
the General Assenbly nodified the accunul ation rate by providing
that effective 1 January 1983, the rate would be 1.5 per cent for
the first five years of contributory service, 1.75 per cent for the
next five years of contributory service, and 2 per cent for
contributory service in excess of 10 but not exceeding 25 years. As
a transitional neasure adopted in Decenber 1983, the Ceneral
Assenbly provided that, in respect of a participant with a prior
period of contributory service of five years or nore endi ng between
1 January 1978 and 31 Decenber 1982, the applicability of the 1.5
per cent, the 1.75 per cent and the 2 per cent rates would be

cal cul ated by taking into account, as periods of contributory
service, the period of contributory service before 1 January 1983.

| V. This neant that a staff nmenber who, for exanple, had
previously ended five years of contributory service on 2 January
1978 and who returned to contributory service on 2 January 1983,
woul d avoid the otherwi se required five-year period of accumnul ation
at 1.5 per cent and instead be eligible for accunmulation at the 1.75
per cent rate for five years and thereafter at the 2 per cent rate
for the next 25 years. On the other hand, a participant with a
prior period of contributory service of five years or nore, such as
t he Applicant, whose prior period ended before 1 January 1978, woul d
upon a return to contributory service after 1 January 1983, have a
1.5 per cent rate of accunulation for the first five years of
resunmed contributory service, 1.75 per cent for the next five years,
and 2 per cent thereafter.

V. The Applicant asserts that his application my be resol ved by
the answer "to one sinple query: did the decision taken by the
United Nations Joint Staff Pension Board ... in June 1986 constitute



a proper application of the Tribunal's Judgenent in the Tayl or case
(Judgenent No. 360)". The June 1986 decision referred to in the
guoted words is, of course, the application to the Applicant under
article 28(b) of the 1.5 per cent and the 1.75 per cent rates of
accunul ation for the two five-year periods follow ng his resuned
enpl oynent. This, in the Applicant's view, represents a departure
fromthe Tribunal's decision in Taylor. The Applicant believes that
a proper application of Taylor in his circunstances would require
that he receive the benefit of the 2 per cent (or at the very |east,
perhaps the 1.75 pr cent) rate of accunul ati on upon his enpl oynent
by FAO on 3 June 1984, along with the restoration of his prior
contributory service. The Applicant's analysis |eads himto
conclude that, in spite of Taylor and the intent of the Genera
Assenbly to avoid retroactive application of the nodifications
enbodied in article 28(b), he has neverthel ess been the victim of
retroactivity in their application. He asserts, in effect, that
when he separated fromthe | AEA in 1975, he remained a participant
in the Pension Fund by having el ected a deferred pension, and
retained a right, conditioned upon his return to contributory
service at sone |ater date, not only to his prior contributory
service but also to application in the future of the 2 per cent rate
of accunul ation that was applicable to his contributory service at
the time he separat ed.

VI . The Tribunal does not agree with either the Applicant's
readi ng of Taylor or with his understanding of the intent of the
Ceneral Assenbly regarding prospective application of the

nodi fications reflected in article 28(b). To begin with, Taylor did
not deal at all with the issue of rates of accunulation. As pointed
out in paragraph XXIV of Taylor, the pleas seeking adjustnment and
cal cul ation of benefits in a specific manner were deferred for



consideration at an appropriate tinme in the future if there was a
need for their consideration by the Tribunal. Al that the Tribunal
ordered in Taylor was rescission of "the decision denying [Tayl or's]
requests for restoration of his prior contributory service and, at
the appropriate tinme [calculation of] his benefits accordingly”". In
Taylor, therefore, the Tribunal held only that Taylor's conditional
right to restoration of his prior contributory service, as it

exi sted on 31 March 1982, was preserved by the terns of the rel evant
amendi ng resol utions of the CGeneral Assenbly.

VI, A conditional right to restoration of prior contributory
service, however, by no nmeans creates or inplies the existence of a
right wwth respect to rates of accunul ati on applicable to potenti al
service in the future. See Separate Opinion of M. Roger Pinto,
Judgenent No. 360, Taylor (1985), paragraghs V, VII and I X, and
Judgenment No. 82, Puvrez (1961). That the Applicant had previously
el ected a deferred pension is irrelevant to this issue. The
Tribunal is unable to find any indication whatever of an intent on
the part of the General Assenbly to deprive itself of flexibility
with regard to pension benefits with respect to future periods for
persons not then in the enploy of an organi zation within the conmon
system but who m ght becone staff nenbers in the future. Yet,
acceptance of the Applicant's contentions would have precisely that
effect. The action of the General Assenbly reflected in the

nodi fications of article 28(b) discloses, on the contrary, a clear
intent to establish for future staff nmenbers a sonewhat different
and nore econom cal reginme for the cal culation of pension benefits.
Even apart fromthis clear manifestation of intent by the General
Assenbly, the Tribunal is unable to find in the Applicant's terns
and conditions of enploynment during the period from 1969 to 1975,
any conditional right earned or possessed by himto a specific



met hod for the cal cul ation of pension benefits relating to future
peri ods of enploynment following a termnation and resunpti on of

enpl oynent at a later date. In short, the Applicant received
exactly what he was entitled to under Tayl or when, upon his return
to enploynment, his prior contributory service was restored and he
was informed that the 2 per cent rate of accunul ation earned by him
with respect to that prior period of contributory service would
still be applied to it in the calculation of his pension benefits.
Not hing in Tayl or, however, required that the Applicant be exenpted
fromthe provisions of article 28(b)(i) and (ii) (as adopted wth
effect from1l January 1983 and nodified with effect from 1 January
1984) dealing with the 1.5 per cent and 1.75 per cent rates of
accumnul ati on.

VIIl1. The Applicant also argues that the General Assenbly acted
arbitrarily and in a discrimnatory fashion in limting the benefit
of the transitional provision regarding prior periods of
contributory service to participants whose prior service ended
between 1 January 1978 and 31 Decenber 1982. The Applicant clains
that this transitional provision is also irrational in that it may
benefit staff nenbers who were separated for periods |onger than the
ni ne-year period of his separation, nerely because their prior
service ended within the five-year period between 1 January 1978 and
31 Decenber 1982. The Tribunal does not find this transitional
provision to be unlawful. The evidence shows that the basis for the
cut-of f date was a belief that persons who separated earlier had a
nore tenuous connection with the nenber organizations of the Pension
Fund. This is not an unreasonable or irrational prem se.

I X. It was within the authority of the General Assenbly to
establish such a cut-off period prior to 1 January 1983, for the



transitional treatnment it wished to establish. That the Applicant's
situation did not make himeligible for that transitional treatnent
is not tantamount to unlawful discrimnation. Any transitional
arrangenent inevitably results in sone who benefit and sonme who do
not. The General Assenbly could reasonably conclude that it w shed
to restrict the transitional arrangenent to persons who had
separated within five years of the effective date of the

nmodi fication of the rate of accunulation. It was not required to
establish, though it mght have, a maximumlim<t on the duration of
the period of separation in order to deal wth the hypothetical
situation envisioned by the Applicant in which a staff menber whose
prior period of separation was for |onger than the Applicant's nine
years m ght nevertheless be eligible for the benefit of the
transitional provision. 1In making the transitional period
recommendat i on adopted by the CGeneral Assenbly, the Standing
Commttee, acting on behalf of UNJSPB, obviously felt that the

t enuousness of a staff nenber's connection with the Pension Fund
coul d be nmeasured adequately on the basis of a five-year period
preceding 1 January 1983. The reason for this appears to be that
the Standing Commttee's primary concern related to nunerous persons
who, because of the nature of their work, tended to experience
separations fromenpl oynent for "nonths, sonetines years". Hence,
the Standing Commttee's recommendati on represented a reasoned

j udgenent. That there m ght be exceptional cases of the sort

hypot hesi zed by the Applicant, while perhaps |eading to unintended
results, does not, in itself, invalidate the transitional period
deci ded upon by the General Assenbly.

X. For the foregoing reasons, the application is rejected inits
entirety.



(Si gnat ures)

Roger PI NTO
Pr esi dent

Jer ome ACKERMVAN
Vi ce- Pr esi dent
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