
UNITED 
NATIONS 

AT 

AIIMINIsI!RAmTRIBuNALl 

Judgement No. 506 

case No. 535: BlrmmBr &nst:TheSemetary-General 
of the United Nations 

'IHEAIIMINI-TRIBUNALOF'IHEUNITED NATIONS, 

CoqosedofMr.Jeromekke.nmn, Vice-President, presidiq;Mr. Ioan 

Voicu:Mr. LuisdeFosadas mntero; 

Whereas attherequestof Reena Bhandari, astaffmemberofthe 

Uni~Nations,thePresidentoftheTriWnal,withtheagreemen tofthe 

F&spondent, extended to 8 February 1990, the time-limit for the filing of an 

applicationtotheTribmal; 

Whereas, on 2 February 1990, the Applicant filed an application, 
. . 

cmtammg the following pleas: 

'Iheappellantrespe&fullyrqueststheAdministrative 
Trw to: 

(a)Determinethatherentrylevel~dbe~~totkae 
P-3leve1, ratherthantheP-2levelthatwasgiventoher, 
with effect fmm the date of her initial appointmnt, i.e. 
17 September 1985. 

(b)CBqxmsateherfordenialofpromtion~fromthe 
P3 totheP-4levelafterthe~y~qualifyingperiod 
considered for womenstaff-. 

(c)Recananendherf~appoirrtrmrttothenextavailableEL4 
postwithintheDepartmentandtireaoarpnend herpmmtionti 
theP-4lCWel thereafterundertheVacancyI@nagemmtScheme. 

(d) Ccqxmsate her for the loss of remmeration, negative 
inlpacton camerpms~withintheservice,andmental 
anguish. " 
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WhereastheRespondentfiledhis answer on 24 May 1990; 

Whereas the Applicantfiledwritten observations on 31 July 1990; 

Whereas, cnlFebruary1991, thepresidingmemberofthepanelruled 

thatnooral~wouldbeheldinthecase; 

Whereas the facts in the case are as follows: 

Reena Bhandarienteredthe serviceof theUnitedNations on 

19 September 1983. She was initially offered a short-term appointment at 

theP-3 level,underthe 300 Seriesofthe Staff Rules, forthedurationof 

theGeneral Assembly. TheApplicantservedthereafteronaseriesof 

special serviceagreemn ts from January 1984 to September 1985. 

TheGeneralZssembly, at its 32ndsession,hadapprovedthe 

establishm&z of a P-3 post at the Departmmt of Public Information (DPI) 

for the 1978-1979 Budget Biennium in czder to recru 'tanadditionalRadi0 

OfficfxT&hakncwledgeofHiWi andspecial experience incurrentradio 

practice in [Asia]". . 

On 12 April 1984, the Mministration issued a Vacancy vt to 

advertiseapc&ofRadioProdwer in the Radio and Visual Services Division 

of DPI. The annom tstatedthatalthoughthe functionsofthepost 

wereclassifiedatthe P-3leve1, thepostwas fundedatthel+2leveland 

appointment would be made at that level. The qualifications required for 

the-post were described as follows: W&anceduniversitydegreein 

journalism. Tboyears~professionalradioexperience, . . . Candidateswith 

firstleveluniversitydegreeandatleast fouryearsof exceptitily 

relevantprofessional experiencemaybeconsidered. Languages: fluency in 

Hindi and Englishll. 

The Applicantappliedforthepostandwas selected. On 5 Sew 

1985, shewasoffereda~y~fixed-termappointmentasAssociateRadio 

Pxmdwer at the P-2, Step VI level. Inacceptingtheofferon 9 Septembk 

1985, she stated: *'I hereby accept this offer . . . with the attached 

appeal...". Theappealwascontainedinaletterdated9 -1985, to 

theRecruitnmkOfficer, requestingthatherentrylevelberetr~actively 

correctedtoP-3. On 26 September 1985, the Applicant signed a Letter of 

Appointmentforafixedtermof~yearsattheP-2,StepVI level, without 

attachinganyconditions. 
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On 8 IWvenbr 1985, the Applicant reiterated her request for 

~~~Ofherentsylevelinal~tothetkrenDeputyDirectorand 

Qlief,DivisionofRemuitm?nt,ProfessionalRecmitm?ntSer~ice,Officeof 

Pwsormel Services (0PS)cnthegmmdthatshhadoriginallybeen 

remuitedbytheUNattheP-3levelandthat anotherstaffm?&erhadbeen 

recruited for an Wkntical posl?, inthesameunit,attheP-3level, 

resultinginunequaltreatment betweenhemelfandtheimmdEntofthe 

-post- 
In a reply dated 27 Novemtm 1985, the Deputy D.irectm, Division of 

~~,professional~~service,opS,rejeclted~~, 

essentiallyonthegrcxmdst.hattheVacancyAwmuncaaerrthadclearly 

imkatedthatthepcstwouldbefundedattheP-21evel. Henotedthatat 

1eastfiveatherpostsintheRadioServiceoftheRadioandVisualSenriaes 

Divisi~hadbeenfilledinsimilarcirrunastances . Inaddition, inorderto 

gualifyfora3+3levelappointmnt,aMaster~sdegreeandsixyearsof 

full-tkB relevant, pmgressiveanddiversifiedpmfessionalexperience<rra 

EWhelor~sdegreeandeightyearsofthesamexperiencewwe3x&red.~ 

offermadetotheApplicantm5 Eiepbbz 1985, hadgrantedherthehighest 

steppcssibleunderthethen arrrent guidelines. 

CBI 27 May 1986, the Chief, Radio Service, DPI, s~?~ted the 

Applicarrt8srequestfor~~ofherentsyl~ltoP-3 and- 

vacantalternativeP-3postswithwhidztofundthA~~cant'supgrading. 

~D~oftheRadioardvisualserviaesDivisii~erdorsedhisrequest. 

Inaletterdated15SeplxWm 1986, the Applicant reiterated her 

requestfor~~~ofherentsyl~ltothe~Assistant~- 

General,OFS. On2OJanuary1987,theAssistant~~,OpS, 

informedtheApplicantthatitwasnctp0ssibleti cmrrecttheorigindl 

offerofappointmntatthe~2,StepVIlevel. Henoted, lmtGwer, that, as 

hemdembodtheApplicanthadbeenwperformingautstandinglyat~~3 . 

level", OPSwuuldgiveits YullsupporFtohercaseshmldDPI B 

herforacceleratedpmmtion. 

DPI did nut mconmmd theApplicantfora.nacceleratedpmmntimin 

axmectionwiththe1986~mreview. 24lthmghthe~licarrt 

instituteda reccxnse~,reqclestingtheAppojntmentand~~ 
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ooarmittee(AFC)toincludehermmeonthePrcm&ionRegister,shewas 
. lmsmessfulinthis~~ totherecotiofthecase,during 

itsreviewofthe~icant~scase,theApT:~~tkbe[Appointmentand 

l?Kwmkim]Boardto . oammicateitsdeepconcern~ thisirregular 

situationandti expessitsbpethattheoffice 0fHmanRemumes 

Managemeprt*[CHRM]couldinitiateadmkkrativemrrectiveactioglto 

redress [Ms. BhaWari8s] silqat.ioxP. 

Intmllettersdated13~il1988and23June1988,addressedto~ 

Assistant SecmbqSeneral,clHt?M,theApplicantreiteratedher~for 

co~onofherentryleveltoF-3. On 20 July 1988, the officer-i.nUwye I 
CElRM,infonwdtheApplicantthatafterafurther reviewofhercase,oHRM 

had~i~to~iitsoriginalpositi~andtherefore~f~ 

acticnwas wa.mhed,al~DPIlnightwishtoreviewhercaseinregard 

to the 1987 won review. 

On 25 July 1988, the Applicant rquest& administrati~review0fthe 

decisicnmttocormct kentrylewlfIuIaP-2toP-3. m2septermber 

1988, the Assistant secxehqm, CHEM,infonmdthe~licantthathe 
. . mamtam&hisdecisionmthegromdsthatthepostwasfundedatthP-2 

l~,thatthequalificatioers~farthe~~thosef~ 

~~atthe~2level,thatherqualifi~ti~~appointment~ 

cmlyatiAeP-2level andthatshehadaaxplxdtheofferof appointment at 

SheP-21-l. 

on 30 m 198t8, the Applicant lodged an appeal with the Joint 

AppealsBoard(JAB)~~,~to~recardofthecase,shelater 

wilzldtmfsubjecttoher axmsel~sattenplttoresolvehercaseoutsidethe 

appellatepmcess. Asthiseffortwas~ful,sheresubmittedher 

appeal m 16 January 1989. The Board adopkd its report on 5 June 1989. 

Itscmclusicmsand maxmHx%tian read as follaJs: 

TonclusimsandFbammdatim 

53. TbeRmeldecicbsfksttowaivetim-li.mitsdesmW 
in staff rule 111.2 cm gmuWs of emeptianal cirrumstan=es . 

* SmcessorofOPS. 
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54. ThePanelconcludesthattheappellant'sshort-term 
appointmentunderthe 300 SeriesoftheStaff Rulesgave 
hernoentitl~tto mbequeMappointmentattheP-3 
levelunderthe100 Series. 

55. lhePanelalsocmcludesthatthea~lantwas 
~ti~~~uncti~ forwhichshems fullyquaJified, 

recnntedatther"2level solely for 
b@fm="Y- becausethefumiigforherposthadbeen 
w=P=lY chamelled(redeployed)tobenefitanotherstaff 
llmnber. 

56. mePanelcmchdesfurtherthatsincethe 

classification, the level of IAxe appellant's functions 
sincethedate0f recruitment~thatshebe 
remuitedandpaidattheF3level. 

57. Acmm1y, the Panel zxxmmmmthat~appellant's 
level of entry at recxuitlnentbecxrrrected~velyto 
P-3, Step I, with effect frcm 17 Sqhrber 1985. 

58. RrepanellEh?SllQ furtherStirnin~rt 
of this appeal." 

On 8 August 1989, the Acting Under-mw for 

ltdministration and v informedtheApplicantthattheScmtary- 
. 

-=-&having- thecaseinthelightof~Roaml'srepo~,had 

decidedtomahtainthecmhsteddecisim. Theletterreadinpart~ 

follcws: 

II 
. . . Correctionofmtrylevelisanexceptionalpmcedme 

nomallyavailablewithinayearof initial lLxcruitmentand 
limitedimcinnmstancresnotapplicabletoyourcase. 
Vacancy Annauncemesrt No. 84-ES-DPI-Ol8-W put=ant to which 
yauaccepted~l~with~Organizati~specifically 
indicatedmatalthcugh~flmcti~0fthatpostwere 
classifiedattheP-3level,thepostwasfmdedattheP-2 
levelandappoinlnwrtwnildbemdeatthatlevel. This 
was so because post UNA-27701-~-P-2-018 was bk@xd at 
thatlfweL Asyouareawam,itiscnlytheGeneral 
Assembly,throughtheBMget,thathastheauUmrityto 
establish tb level of a post. Classification actions for 
Professionalandhighwposts,untilaccepbdbythe 
General Assenbly, are not sufficient for h4etary 
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pmposes. Inaddition,theSecmtaq~~s 
discretionaryauthoritytoappointacandidateatalevel 
belcwthatadver&&wasalsoindicatedin~same 
B" . 

0n 2 February 1990, the Applicant filed with the Trihmal the 

applicationreferredtoearlier. 

WhereastheApplicant~s@ncipalcmnhkionsare: 

1. TheReqxmhkimgmperlyrejectedtheJointAppealsBoard8s 

recnmnhtion and conclusions of 5 June 1989. 

2. ?he~~cant'slevelof~~~lloymentat~samej~ 

shrruldhavedetermined~~~qualificatiansat~P-3level. 

3. Thel&qmknthas~vedofcontent theregulationpruviding 

for correctim of entry level. 

4. IheFGqor&&hasadmittedthattheApgplicant~spostwasfur&d 

by the General Assembly in its 1978-79 Budget Biennium at the P-3 level. 

WhereastheF&qokht8sprincipalamtentionis: 

TheentzylevelofthfzApplicant8s~intmentwasprcperly 

debrmimdin accordance witheshblishedpolicies. 

Ihe'I!ribunal, havingdeliberatedfmnll Februaryto 26 Fekmary1991, 

rlcw m the follawing judge%& . . 

I. TheApplicantreqwsts theTr~ti~thather~leve1 

shouldbeamectedtotheP-3level,to compemati her for denial of 

papaaotion,ti- herfor~intmenttothenextavai.lableP-4post 

andtoampensateherforthelossof lrenmmiticxland-anguish 

inflicted. 

II. ofthesepleas,thefirstisfmhmmbl.me 

redmzsssoughtisclcselylinkedtotheaaxpbmeor 

. 
eofthe 

not of the ApplicanPs 

?X&&?sttocorrectherelliXyleVel. In fact, theApplicant~sclaims for 

cmlqmsationforlost~m pmspeckandreammdationforapmmtion 

titheI?-4leve1,areonlyaamegeme 0ftheApplicanthavingbeenhired 

fcraP3pc&butpaidattheP-2level. 
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III. mviewofthis,tlaeTrikmal addtressesitself,first,towhetherthe 

Applicant is entitled to correction of her entry level. 

Inthisregard,thereisnodisptethatavacancyannauncesnwtwas 

i~fora~3post,~with~~sothatthepersonhired~dbe 

recxuitedandpaidatthe~2level. Inadditicm, thequaLifications 

regkredinordertibeconsideredforthepostwere reducedtoenable 

earmplaymeplt of a candidate w&m would be eligible for recruitmntattheP-2 

level,btmtattheP-3leveL TheApplicant,aware of these 

C- I appliedforthepostandthepostwasofferedtoher. She 

acceptedtheoffer, atbchinganappealtiheracceptance~andsignedher 

~of~~afewdayslaterwithoutf~~ti~. 

=-4=-Y,-appeal,~*--e retroactiveaxrectionof 

herentryleveltoP-3wastzurnedduGlm. Asaamqwnce,theApplicanthas 

performddutiesattheP-3levelbthasbeen remmeratedattheF2level. 

Iv. In~Tribuna18sview,tkhereare~~~iveissuesraisedby~ 

application: first, &ethwanylegalrequ&m&wasviolatedbythe 
. . ~ti~'sactianin~i~,farfinancidlreasons,to~tat 

thee21evel forapostthatwasclassifiedattheP-3 level: second, 

whethertheApplicant8sactionsconstituteame@mce of the offer for 

reuuitmentatthep21evel. 

V. Withrespecttothefirstissue,theTrifiunal'isunabletofindand 

hasncrthaditsa~~~~toanylegal~specifically 

pmhibitingtheF&qmde& fromrecruitingattheP-2levelforapost 

classified at the P-3 level, when the gualifications for the post are 

r$-d~permit recruitmentofapersonwhodoesnothaveP-3 

qkilifications. ‘Byanalogy,adn&i&mtive in&ru&ionsT/AI/277,para. 7 

i.rdicates that, in the cmtext of an upward post reclassification, it is 

permissible for an immbenttomntinuetobe xxmmeratedmthe basis of 

the~8sl~grade~~thelevelofthepostishi~. 

Acccrrdingly,theTribunaldoesnotfindtkbe~~ti~'sa~anirrvdlid. 
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VI. Withrespecttotheseoaadisslbe,itisclsarthatthe~licantwas 
. 

innowaydeceivedormisledmgardmg thelevelatwhich recruiwwas 

beingofferedtoheranditwas~to~tOdeclinetheofferifstaewas 

dissatisfied with it. ShechosenottofolluwthataJume,butinstead 

pnparted,atfirst,toaccepttfaeofferwitha~so,ineffect 

~lengingit~latersi~~~of~~withoprtany 

coxaitim. InviewoftheTribmal'sfindingmatthe lx3cruiM offer was 

permcissible,theTrilxrndlooncludesthattkaeApplicantwasnaterrtitledto 

aacept~ti~ly~offerof~l~anditregardsthatactionas 

ineffective* HermbquentsigmtureontheL&terofAppc.i-ntm&,without 

anypmporbdamdition,wasaneffective~ ofalawfulcontractof 

-PlW=-- 

VII. Inthiscase,theApplicant assertsthatshewasqualifiedfor 

~~at~P-3leveland~JointAFpealsBoard(JAB)~this 

ccmbltion. Howver,theTribmal~sreviewpemmdes itthattheJABemed 

onthispointandthatthe~~cant~s~~ti~ofeducatianand~rk 

experiencedidnotqualifyherfor recxuii2wntattheP-31evel. E&&this 

matterisOfno~ sinceithasnoeffectupontheoutccmofthis 

Case. Ihe Tribunal, llowmer, c&ervesintAisregardthatassignificant 

questionsof~ policyardpracticemaybe hvolvedinsituations in 

whichapersonis mmuitedfor, or fills apostatalevel belowthatat 

whid.l~postisclassified,thE!paroperautfKnritiesshauldperhaps~i~ 

~this~ttobethesubj~of~initi~rulesorlimits. 

VIII. TheApplicant assertsthatsixehmpost isclassifiedattheF3 

level,her ~ti~llaustbeattheP-3levelin~foritto~ly 

withtheprimipleofequalpayforequal~. IheT!ri3xmalfindsthat 

thisprinciplehasmbearingonthiscase. 

Ix. TheApplicanthasalsosugeshd thatherpriorenqloymntby~ 

~zationmdershort-term ooneacbentitledhertobe recruibzdatthe 

P-3levelforl&epc6tinquestion. ThJABfaundn0meritinthi.s 

amtentionand,forthesamreason, IleitherdoestheTr~. In 
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contentionacademic. NordcestAeTrihmalfindanyevidenceof~jMice 

againsttheApplicant associatedwiththefinancidlmnsiderations 

undmlyingthedecisionoftheZxMnhtmtionti recruitattheP-21evel 

fortheApplicarrt~spost. mereisnathingindicatingthattkaeredeployment 

ofthel?-3post,whichhadbeenauthorizedandhdgeted, wa!SLmhwfully 

mtivatedor&herwiseiqmper.'Ihisisa mamgerialmatterwithin~ 

masomblediscz&icmofthewqmdenL 

X. Fbrtheabow+merrticnedmasons, theT.r~findsthatthe 

~icantisnotentitledto~~of~entrylevel.a‘lisfinding 

?x?&mthemstofherpleasgmuxxlless. 'Ihesemildonlyhavebeen 

~ifa~~~inthePgplicant'sentrylevel~~.As 

ammequme,UxeTribmalfimisthattheApplicantisnotentitledto 

~ti~fordenialof~~orforlossof~ti~as 

lLeq=bdinherpleas. 

TheMhmalalsofindsthatitisnutwithjnitsampebmxto 

rec#mrsrdtheApplicantforapmumtiontitheP-41evel. 

XI. Ebrthefomgoingmasons, theapplication isrejectedinits 

entirety- 

JerCraeXKERMAN 
Vice-F?resident,presiding 

New York, 26 Fehruary 1991 R. Maria VICIEN-MILWRN 
--s-=-=-Y 


