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The meeting was called to order at 3.05 p.m.

AGENDA ITEM 130: RFEPORT OF THE INTERNATIONAL LAW COMMISSION ON THF WORK OF ITS
THIRTY-EIGHTH SESSION (continued) (A/41/10, 406, 498)

AGENDA ITFM 125: DRAFT CODE OF OFFENCES AGAINST THE PEACE AND SECURITY OF
MANKIND: REPORT OF THE SECRETARY~-GENERAL (continued) (A/41/537 ard Add.l and 2)

1. Mr. BOUABID (Tunisia) said that the conclusive results of the 1986 United
Nations Conference on the Law of Treaties between States and International
Organizations or batween International Organizations, which had focused on a set of
draft articles drawn up by the International Law Commission, would certainly give
the Commission a new impetus for its future work. However, the procedure by which
the Sixth Committee annually devoted a good part of its time to conaidering the
Commission's report did not seem to ba the most effactive way of helping it
accomplish its task. The Swedish delegation had shown why the discussions of the
report should be rationalized. Tunisia hoped that the queation would receive all
the attention which it deserved, and that agreement would be reached on the best
ways for the members of the Commisaion to benefit from the observations made in the
Sixth Committee.

2. The Commission had made considerabla progress on the draft Code of Offences
against the Peace and Security of Mankind at its thirty-eighth session. The
Spacial Rapporteur's fourth report (A/CN.4/398 and Corr.1-3) contained, for the
first time, a part devoted to general principles. Since 1982, his delegation had
heen encouraging the Spacial Rapporteur to give primary attention to the drafting
of the sections concerning the offences to be covered by the draft Code and then to
undectake the part dealing with general rules and principles.

3. There seemed to be general agreament that the future Code should include as
crimes against humanity only the most serious international offences. It would
thacrefore be inappropriate tc include in that category offences committed againsat
individuals, except in certain cases, which should be limitatively enumerated in
order to ensure the selective nature of the draft.

4. His delegation noted with satisfaction that apartheid had been included in the
Special Rapporteur's draft articles as a crime against humanity. The wording
should be such that it would cover apartheid wherever it occurred. The second
alternative of article 12, paragraph 2, as contained in footnote 84 to the
Commission's report (A/41/10), was thus preferable to the first.

5. With regard to the terminology problems raised by the auestion of war cr imen,
it would be useful to replace the term “war” with "armed conflicts”, therebhy
extending the scope of application of the future Code to all crimes, whether
committed in an international or in a non-international armed conflict.
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6. The substantive problem referred to in paragraphs 108 and 109 of the
Commiasion's report wam not insurmountable. It was true that a crime committed in
time of peace coild constitute a crime against humanity if it came within the
definition of that category of crime, and that the same crime committed in time of
wac could also constitute a wer crime. That concurrence of offences was a problam
of aualification and classification, since the crime in quesation was in any case
punishable. It might prove useful to include that type of offence in a aeparate
category. The gueation could also be raised, at the point when the Commission
undertook to determine the penalties to be included in the draft Code, as to
whether the crime in gueation would be sanctioned differently depending on whether
it had been committed in time of peace or in time of war.

7. As to the problems of methodology referred to in paragraph 110, the general
definition of war crimes would perhap: not be the most appropriate method. The
provisions of the future Code should aa far aa possible bhe characterized by a
degree of precision which left no room for confusion. However, a detailed
enumeration of crimes in that category might he incomplete and might freeze
{nternational law and hamper the codification of new rules and new offences. The
third alternative, a general definition illustrated by a non-exhaustive
enumeration, was the least acceptable hecause it ran the enormous risk of being
{mprecise, which might have serious adverse consequencea for the scope of the
future Code. Membhera of the Commission should therefore concentrate on the first
two posaibilities in order to arrive at a clear definition of that category of
crime.

8. Of the three concepts dealt with in part IITI of the Special Rapporteur's
report, only complot was a truly autonomous offence and could therefore be included
in the section dealing with crimes against peace, or even in the section concerning
crimas against humanity, on the assumption that the extanded definition of cowplot
was retained. On the other hand, perhaps the concepts of complicity and attempt
belonged in the part relating to general principles. That was an idea which
deserved further study.

9, Mr. YEPEZ (Venezuely) said that his delegation attached top priority to the
topic of jurisdictional immunities of States and their property, because the
international community lacked a general instrument in that area, and in crecent
years Statem had been promulgating laws which restricted jurisdictional
immunities. The evolution from the doctrine of absolute immunity towards that of
reatricted immunity reflected the interests of developed, market-economy
countries. 1In the elaboration of the respective {nternational legal norms,
howaver, it was important to bear in mind all the factors involved: legislative
precedents, traditional practice and the interests of all States, particularly the
developing countries. His dmlegation war tharefore concerned that the Commission
had chosen a aystem of very extensive exceptionsa to the sovereign immunity of
States. Still, it was not too late for the developing countries - in which the
State sector, hecause of a dearth of private capital, had to take on a whole range
of activitiea in the araa of international aconomica ind trade relations - to
ansure that the inastrument bheing drafted was more in accordance with their
interests and their economic realities.
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10. His delegation considered that the ‘ommission should merge acrticles 2 and 3 in
sacond reading. The worda in sauare brackets in article 6 "and the relevant rules
of general international law” should be omitted, hecause they could be interpreted
as covering customary norms of international law based on State judicial, executive
and legislative practice, which, {f admitted, would make the codification exercise
futile. To provide for the evolution of international law in that field and for
tha future concerns of States, the final instrument should contain norms on
revision and modification.

11. Article 3, paragraph 1, specified what should be understood hy "State“; there
was therefore no justification for repeating the definition in article 7,
paragraph 3.

12. The Commismsion might endeavour to soften the provision in article 8 (h) by

including one or more exceptions, because there might be a fundamental change in
the circumstances that had prevailed at the time a contract had been signed that
would make {t advisable or necessary to avoid proceedirgs. In second reading the
Commission migh: conaider the poasibility of making that provision more flexible,.

13. The title of part III of the draft articleas should be "Exceptions to State
immunity®,

14. His delegation considered that the reference in article 23, paragraph 1 (a),
was to all the proparty destined for the "purposes of the diplomatic mission of the
State”, including the genaral activities of the mission, which might in turn
include commercial activities. PFor that reason, his delegaticn 4id not agree with
the commentary to that pacagraph. The provision should be redrafted. In

acrticle 21, the expression in square bracke*s “or property in which it has a
legally protected interest” should he maintained. It provided for better
safequards for State property from measures of constraint.

15. Concerning the topic of the diplomatic courier and the diplomatic bag not
accompanied by diplomatic courier, his delegation considered that one the basis of
the draft articles adopted in first reading, States could adopt an instrument that
would contribute to clarifying the rulea in that area, It was unfortunate,
however, that no definitive decision had heen taken concerning article 28 - one of
tha most imnortant provisions in the draft - which was full of aquare bracketa. It
would be difficult to reconcile the divergences of view bhetwen States on that
article. In second reading, the protection afforded the diplomatic bag as
generally defined in article 3, paragraph 1 (2), should be made as extensive as
poasible. Article ?8 ahould consequently be Arafted to ensure that there were no
rastrictions on the protection afforded the bag. In his deleqgation's view, the
future instrument should contain a chapter on the settlement of Aisputes arising
out. of the intaerpretation or implementation of its provisions.

16. Turning to the topic of State responsihility, he noted that there was a

general reference in article 3, paragraph 1, of part three to the need to seek a
solution through the means indicated in Article 33 of the Charter of the United
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Nations, whereas article 4 astablished other procedures for the settlement of
diaputea. That inconsistency could be avoided if article 3 could specify which of
the means indicated in Article 33 of the Charter would apply. His delegation had
reservations concerning the compulsory nature of the procedures proposed in
article 4. It would prefer the means of conflict settlement to he a matter of
choice for States. An alternative might be to increase the possibilities in
article 5 for formulating reservations to all the provisions of article 4.

17. As to the draft Code of Offences against the Peace and Security of Mankind, he
reiterated his delegation's position that the Commission should not dismiss the
possibility that States might incur international responsibility for acts which
violated the provisions of the Code, or that their acts or omissions might be
included in some of the categories of offences against the peace and security of
mankind. The Commission should also give further consideration to an international
criminal jurisdiction, which should be provided for in the final document.

18. ‘The wording of draft article 8 could be improved, in particular to avoid the
unnecessary repetition of the words "does not relieve the perpetrator of criminal
tesponsibility”. The second alternative of article 12, paragraph 2, was
preferable, for it was more comprehensive. Although his deleg tion agreed in
principle with including "any serious breach of an international obligation nf
enssential importance for the safeguarding and preservation of the human
environment” among the crimes against humanity, it considered that the word
"sarious® should not be used in that respect. The meaning of "safegquarding and
preservation” should be spelt out so as to leave no room for varying
interpretations.

19. The Commission should elaborate the topic in greater detail. It should
provide a clear definition of the production of and traffic in mnarcotic and
paychotropic substances, acts which should be included in the category of crimes
againat humanity. A chapter of the Code should establish the various penalties for
offenders, without which it would have no prectical affect.

20. With regard to the topic of international liability for injur ious consecquences
arising out of acts not prohibited by international law, the Commission should
emphasize such essentisl elements as the obligation to prevent injury, which should
be clearly established, the obligation to nagotiate with neighbouring Statee
concerning activities which might be injurious, and the abligation of reparation.
His delegation considered the latter obligation essential, though there might be
exceptiona or limitationa to it according to the nature of the activities
undertaken, the risk posed and the injury caused. The position of developing
countries should be given special attention, taking into account their needs, their
level of development, the difficulty of preventing and compensating for injury, the
effects in their teccitory of the activities of tranrs ational corporations, and all
the relavant factse and circumstancesn.

21. The draft articles should provide for a broad and flexible dispute-settlement
aystem, since implementation might give rise to problems that would reguire
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peaceful solution by the parties concerned. It might also be necessary to
establish an objective and impartial fact-finding mechanism to be used in
determining liability. He urged the Commission to expedite its work on the topic,
for norma in that area were bhecoming increasingly necessary.

22, With respect to the law of the non-navigational uses of international
watercourses, his delegation considered that the term "international watercourse®
mugt he defined at the current stage f work on the topic. The obligations would
vary according to how the term was defined. The term "international watercourse
aystea™ should also be clearly defined. The determination of “appreciable hacm®
could be a source of conflict among States. It might therefore be appropriate to
provide that the use of the waters of an international watercourse system should
not be detrimental to the other States belonging to the system. Agreements
concerning the system should provide for its use, determine the harm that might be
caused and establish rules concerning reparation. "Shared natural resource® was an
ambiquous and unsatiafactory term with which to characterize waters of an
international watercourse system. The provisions could govern the use of the
waters of the system without reference to "shared natural resource®. The
definition of reasonable and equitable use should include a list of factors on
which such use was based. However, his delegation doubted the appropriateness of
using the word "eguitable” to limit the use of an international watercourse.

23. The Commission should elaborat s general principles and norms governing
non~-navigational uses of international watercourses, as well as guidelines for
international watercourse management and for future agreements among States.

24. Mr. KULOV (Bulgaria) said that the elaboration of a draft Code of Offences
against the Peace and Security of Mankind was an extremely important task, and
should be given priority during the next mandate of the Commission.

25. His delegation considered that the draft Code should be limited to the
oriminal responsihility of individuals, although tha international criminal
cesponsibility of States for international offences should not necessarily be
excluded. The elaboration of the topic of State responaibility would provide
detaliled reaqulation of that question. The object of the draft Code was to bring
individuals to justice. The right to do so should be conferrad upon every State,
iccespactive of where the offence was committed or the nationality of the
offender. The elaboration of general principles, together with a definition of
offences againat the peace and security of mankind, would contribute to a bettar
definition of thes content ratiooe materiae of the draft Code.

26. The next goal should be to draw up a complete list of acts constituting
offences agajinst the peace and security of mankind, clearly indicating the
constituent elements of such offencea. That reduired an updating of the provisionsa
of the draft Code of 1954 in the light of developments aince then. Hia delegation
suppor ted the inclusion of aggression in the l1isat, on the basis of the Definition
of Aggresmion adopted by the General Assembly in 1974, The threat of aggresaion
and the preparation of aggression againat another State must also he included. Asn
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far as terrorist acts were concerned, his Government had condemned all forms of
terrorism, and fully agreed that individuals who perpetrated such acts must be
prosecuted. But as far as the draft Code was concerned, it considered that not all
terrorist acts should be considered offences against the peace and security of
mankind, only those which were assisted by one or more States and wera intended to
undermine the security of another State.

27. His delegation supported the inclusion of mercenarism in the liat of offences,
although it had sarious reservations with respect to the definition of s mercenacy
proposead by the Special Rapporteur. Such crimes as colonial domination, genocide,
apartheid and racial discrimination should be included in the li{st of the most
serioua offences. It was particularly important to include the testing and use of
nuclear weapons, since they endangered the very survival of mankind. The text oi
acticle 11, paragraph 6, showed that the Special Rapporteur had taken a step in the
right direction as far as that was concerned. However, the draft Code should not
be merely concerned with the codification of existing norms, but should also make a
substantial contcibution tn the progressive development of international law. 1In
the light of the efforts currently being made by the Soviet Union, it would b» a
manifestation of good will and sober-minded political thinking to make the craplete
prohibition of nuclear-~weapon tests a peremptory norm of international law. Work
on tha dAraft Code provided such an opportunity. Of no less importance would be the
assumpt ton by all nuc.ear-weapon States of the obligation not to use nuclear
weapons firat. The draft Code must not fail to encompass such acts or provide for
the criminal responsibility of individual State leaders.

28. He consjidered the attempt to identify the constituent elements of the term
"interferance in the internal or external affairs of another State” as well as its
various manifestations, such as fomenting civil strife and the taking of coercive
measures of an economic or political nature, to be an example of *he progressive
development of international law. It was imperative to include such acts in the
draft Code.

29, The oxtreme importance of the topic justified its inclusion as a separate item
in the agenda of the Sixth Committee.

30. Mr. AL-DUYAIKH (Kuwait) said that, although his Government would submit its
written observations at a later stage, his delegation had one general observation
to make on article 6 of the draft articles on jurisdictional i(mmunities of States
and their property. The topic was indeed a delicate one, since it hinged on the
relationship between the development of international practice in the fi~ld and the
traditional theory of sbsolute State immunity. The national legislation of some
States and the practice of their courts with regard to the property of other States
d4id not take account of the principle of immunity, one which was, of coucrse, linked
with the principle of the sovereign ecuality of States. In the view of his
delegation, there was no need in draft article 6 for the words in square brackets,
because of the lack of any precise State practice in the field. It was doubtful
that a compromise formula could be devised allowing & balance to be struck between
new and established practices, particularly in the light of complex problemss of a
practical rather than a theoratical nature.
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31. With regard to the draft articles on the status of the diplomatic courier and
the diplomatic bag not accompanled by diplomatic courier, it was the view of his
delegation that the extent of the protection to be accorded to the diplomatic
courier in the pecformance of his functions was linked with the need for a juat
balance between the intereat of the sending State in ensuring the confidentfality
of its communications and the security interests of the transit State. The atatus
of the diplomatic courier could not be the same as that of diplomatic agentsj the
privileges and immunities ahould he sufficient to enable him to perform hisa
functions, thus ensuring freedom of communication hetween the sending State and {ts
accredited missions.

32. One crucial question was that of the relationship between the draft articles
and the Conventions on diplomatic and consular relations. The draft srticles had
vet to address the topic in a precise manner. Although draft article 24,
paragraph 1, stated that the diplomatic bag could not be opened or datained, draft
acticles 4 and S did not establiah what consequences might ensue if the sending
State abused the bag or the receiving State opened the bag in a manner ‘'ncompatible
with the object and purpose of the articles. His delegation also guestioned the
usefulness of draft article 31 and wondered whether there were any clear examples
of the non-recognition of the sending State or of {ts Government., Draft

acrticles 21 and 32 were largely satisfactory to his delegation, and the Kuwaitt
authorities would submit written observations on them at a later date.

33. The concept of offences againast the peace and security of mankind had bequn to
occupy an increasingly important position {i: international law, given the problems
of racial discrimination, the possible use o' nuclear weapons, environmental
problams, meccoanarism and economic aggressioir. Hia delegation supported the
procedure followed by the Special Rapporteur in avoiding a pracise definition of
oftences against the peace and security of mankind until such time as general
agreement could be reachad. Naw draft articles 1, 2 and 3 had taken care to link
tha definition of such offences with existing conventions. 1If some of the
formulations contained in the Special Rapporteur's fourth ceport (A/CN.4/398 and
Corr.1-3) were of a general nature, that was hecause certain principles we e
applicable to certain offences more than to others. His delegation endorsed the
tripartite division of offences despite their overlapping. 1t dcubted that it was
poasible to astablish such a division on a purely historical basis if precision in
the charactecization of auch offences was to be achieved.

34. Him delegation regretted that the Commisgion had bheen unable to complete ita
consideration of part thres of the draft acticles on State responsaibility, and
would have welcomed a more analytical discussion. As to acticles 3 and 4 of

part three, international practice had demonstrated that the decisive factor was
not dispute-settlament procedures s¢ iauch as the readiness of the States partiea to
a dispute to co-operate and show the flexibility necessary for its solution. 1t
was such co-operation that would lead to a settlement, and compulsory conciliation
could be applied only in limited cases. Hia delegation hoped that the Commiasion
would be succesaful in reaching agresment on generally acceptable
diaputa-settlamsnt procedures, and that apecial priority would be given to the
topic of State reaponaibility.
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35. Mr. MAKAREVITCH (Ukrainian Soviet Socialist Republic) said that the realitles
of the presant-day world made it particularly important for the draft Code of
Offencar to ba completed as soon as possibla. The adoption of a well-drafted
international inatrument on the criminal responsibility of {ndividuals quilty of
crimes against the peace and security of mankind would ba a major practical step
towards preventing such crimes and thereby f{mproving the international sftuation.
It was reqrettable therefore that the Commimsion at its thirty-eighth session had
not been able to devote enough time to a detailed consideration of the topic. His
Government supported the Commission’s decision to limit the content of the dcaft
Code ratione personae to the criminal responsibility of individuals roc the time
hbeing, and bealieved that aquestions of international criminal responaibility should
not be raised in connection with the Code at any time. The two issues formed
clearly distinct categories in law, and any attempt to consider them within the
framework of a single topic would doom the draft Code to fajilure. As for the
question whether the draft Code should deal with the criminal cesponsibility of
individuals holding official positions of authority, or only with private
fndividuals, he remarked that finternational crimes might be committed by persons
who used State authority for those ends, oc might reflect a State's foreign policy)
the actual perpetrator in every case, however, was an individual, who might ocr
might not be a State official.

36. With regard to tha content ratione materise, he stressed the importance of
taking into account the criteria established in article 19 of the Araft on State
responsibility, thus ensuring a close linkage bhetween the two documents. It was
esnential that the range of offences covered should reflect contemporary trends in
international practice and international law.

37. His delegation considered that the elaboration of a definition of the concept
of an offence against the peace and security of mankind, as well as of general
principles relating to the criminal responsibility of individuals for such
offences, should be deferred until articles on specific types of offences had been
considered. The draft articles submitted by the Special Rapporteur in his fourth
report would require much additional work. The obijections raised to the proposed
categorization of offences should be taken into account by the Commisaion. A
number of the draft articles proposed were open to smserious criticism as heing too
ahstract or not precise enough. That was pacticularly true of paragraphs 2, 3

and 4 of Araft article 11 which, despite objectinna raised in the past, again
raferced to "the authorities of a State” instead of defining actions by individualna
or groupa of tndividualas which constituted a specific offence.

318. With regard to the enumeration of offances to be included in the dcaft Code~,
he noted that the merbers of the Commisaion appeared to be agreed on the need to
include aggression, genocide, apartheid, State tercorism and the imposition of
colonial rule or {tx maintenance hy force. Other types of offences, however, still
qave rise to differences of opinton or to reservations. 1In that connection, his
delegation wished to reiterate its view that the first use of nuclear weapona
should be included in the Araft. None of the arquments advanced against such
inClurinn were well founded or convincing. 1In particular, it had been said that
unleas the Comminsion refrained from pronouncing itaelf upon the issae, it wounld
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forfeit its prestige and authority as a legal body. Yet it was precisely in order
to preserve its prestiqe and authority that the Commission ahould decide to include
the first use of nuclear weapons in the liat of offences against the peace and
secur ity of mankind. There could be no doubt that the overwhelming majority of
States requrded the use of nuclear weapons as the gravest crime against peace and
humanity. By reflecting that fact in the Araft Code, the Commission would show
that it was in step with the realitias of the age.

39, In addition to provisions concerning the non~applicability of atatutory
limitations to offences againat the peace and security of mankind, the draft Code
should make it obligatory for States to include severe penalties for such offences
in their national legislations. His delegation hoped that the draft Code would
remain one of the most important items on the Commission's programme of work and a
separate item on the Sixth Committee's agenda.

40. Mr. BALANDA MIKUIN LELIEL (Zaire) said that the draft Code of Offences againat
the Peace and Security of Mankind was the most important set of draft articles
before the International Law Commission because its aim was to protect and
safequard the world's moat precious hecritage, the human individual. The future
Code should provide definitions that were precise but flexible, in order to adapt
easily to the complexity and the nature of international life. The Code should
avoid taking doctrinal positions and should seek to establish a basis of generally
accepted concepts, bearing in mind the progressive development of international
law. In that context, he pointed out that before the establishment of the Nlrnberg
and Tokyo Tribunala, only a few authors had defended the concept of the
international responsibility of the individual as such. Today, that idea was no
longer cuestioned. Likawise, it had become possible to envisage the criminal
respongibility of the State or other juridical persons. The major difficulty
exper ienced by opponenta of such a concept was in the area of penalties, some of
which were obviousaly applicable only to individuals., There were, however, also
methods of sanction or reparation specific to international law. Experience had
shown that j.ridical persons could commit certain acts congidered to be
internat{onal crimes. 1ndeed, crimes such as aggression, apartheid or genocide
could be carried out only by a State or with its direct or indirect participation.
It cemained to I - detecrmined whether such responaibility was purely political or
civil, such as that envisaged in respect of wrongful acts in draft article 19 of
the draft acrticles on State responaibility. The Commission should carry out
further studies before taking a final decision to reject the concept of the
international criminal reasponsibility of States and other juridical persons.
Political expedience alone should not in itself dictate the path to be followed.

41. 1In order to be effective, the future Code should lay,; down sacales of sanctions
applicable to the subjects of the Code. An international Jjurisdiction would offer
more guarantees that the prescribed penalties would be applied and promote
uniformity of legal practice. On the other hand, the principle of universal
competence proposed by the Special Rapporteur would reauire a high level of
co-operation among States, which was far from likely for the time being. Before
auch int-~ : ational jurisdiction, all generally accepted guarantees ensuring a fairc
trial shcald be safequarded.
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42. As to the general principles underlying the punishment of offences against the
peace and security of mankind, the future Code should embody the legality of
sanctiona, the non-retroactivity of laws and the rule of imprescciptibility. The
concepts of compliciiy, complot and attempt should also be included, but should be
intecpreted in a manner compatible with international realitiea. The theory of
axtenuvating circumstances and justifying facts should not be disregarded.

Likewise, no one should be punished or prosecuted twice for the same act.

43. It wss important for the Commission to make an additional effort to establish
a list of offences. The criteria should include special intention and extreme
seriousness of the acts, but any act aimed at harming the physical, mental or
cultural integrity of the human being should ba taken into consideration.

Moteover, for some acts such as genocide, the mass element would be inevitable.
Thus, serious damage to the environment, drug trafficking, slavery, colonial
dominatios, apartheid, aggression and other acts meeting the general criteria whose
dicrect or indirect consequences led to the destruction of the human individual
would he included in the list. Moreover, any type of weapon producing effects
which fitted into the defined categories would obviously be banned. His delegation
also shared the Special Rapporteucr's view that crimes againet humanity should be
separated from the concept of belligerency, as had been done in th» 1954 dAraft Code.

44. Mr. Jesus (Cape Verde) took the Chair.

45. Mr. LUKYANOVICH (Union of Soviet Socialist Republics) drew attention to his
Government's view on the draft Code as set out in documents A/35/210, A/37/325,
A/39/439/A44.3, A/40/451 and A/41/537/Add.1. The early elaboration of the draft
Code would he a major landmark in the process of working towards the prevention of
the preparation and unleashing of nuclear war, aggression, State tercorism,
genocide, apartheid and other crimes, a process which today more than ever before
required the combined efforts of States and peoples.

46. Although it was one >f the draft Code's most active champions, the Soviet
Union had certain objections both to the method underlying the draft's preparation
and to a number of specific decisions adopted by the Special Rapporteur and the
Commission on the basis of that approach. The Commission's decision that the
content ratione personae of the draft Code should at the present stage be limitad
to the criminal responaibility of individuals was undoubtedly correct. Any attempt
to apply concepta of internat >»nal criminal responsibility to States would be not
only politically harmful but legally unjustified. Criminal law, through the
methods characteristic of it, punished individuala; a State could not be put in the
dock or aent to prison. Its leaders, however, could be judged. An individual was
responsible, not for the conduct of a State, but for his own behaviour. The topic
of State responsibility was a separate one and should not be touched on in the
draft Code.

47. The cateqoriza*tion of offences into crimes againat the peace and security of
mankind on the one hand and war crimes on the other was legally unfounded since
offences in each category could also fall within the scope of the other. ‘The
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Special Rapporteur's interpretation of the term "humanity” (para. 83 of the report)
saemed rather narrow, and the auestion raised in the same paragraph as to whether a
cecime against humanity should include a mass element Or whether any grave attack
directed at one single individual was such a crime was surely artificial. There
could be no doubt that a mass ealement had to be involved, directly or indirectly,
in the case of a crine against humanity. On the other hand, his delegation fully
agreed with the Special Rapporteur's view (paca. 86) that what characterized a
crime against humanity was ita motive.

48. Refercring to pacragraphs 93 to 102 of the repotc, he said that not all of the
crimes listed deserved to be regarded as offences against the pesce and security of
mankindy it was indisputable, however, that the list should include apartheid,
State terrorism and various other international crimes depending on such elements
as the motives, aims, or results achieved. With regard to terminology problems
arising in connection with war crimes (para. 104 of the report), he said that,
although war as a meana of settling international disputes was inconsistent with
the Charter of the United Nations and in that sense was unlawful, Article S1 of the
Charter recognized the lawfulness of the use of arms in a number of cases.
Furthermore, the right of national liberation movements to resort to such use was
also recognized. Only aggressive wars were entirely unlawful. Concepts such as
*laws and customs of war® or "war ciimes” therefore remained pertinent and should
be retained. With regard to problems of methodology (para. 110), his delegation
favoured a general definition containing a reference to the laws and customs of war
and conaidered that a non—exhaustive enumeration of war crimes should be included.
In that connection, he raferred to paragraph 3 of his Government's most recent
submission concerning the draft Code (A/41/537/Add.1), criticizing the Commissicn‘’s
decision to establish a 1list of specific offences against the peace and security of
mankind and only then to formulate a definition of such offences and apecify the
categories of person who could be held responsible for them.

49. 1In connection with paragraph 113 of the report, he said that hia de‘egation
ahared the view of those members of the Commission who held that the first use of
nuclear weapons should be banned. In an ideal situation, the ban would no doubt be
extended to the manufacture and possession of such weapons, hut for the present a
ban on first use would conatitute an important step towards international détente.

50. With regard to other offaences againat the peace and security of mankind, his
delagation favoured a more extended interpretation of the concepts of complicity,
complot and attempt in international law in view of their exceptionally serious
implications in the context nf offences sgainst the peace and security of mankind.
On the aueation of genaral principles, he agreed with tre Special Rapporteur's
views as set out in paragraph 134 o, the report, but al.) drew attention to the
opinion of some members of the Commission reflected in pacagraph 135. With regard
to principles relating to the official position of the offender, his delegation
considered that the relevant provisiona of the Universal Declaration of Human
Rights and of the International Covenant on Civil and Political Rights should be
tncorporated in draft article 6. On the subject of principles relating to the
application of the criminal law in time, his delegation took the view that although
tha rule nullum crimen sine lege was widely accepted by Statas, the deairability of
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automatically applying it in the draft Code should be seriously pondered in view of
the aspecislly grave nature and conseauences of offences against th: psace and
secur ity of mankind. As a party to the Convention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes against Humanity, the Soviet Union
supported the Ldea of draft article 5, but would prefer a more concise wording such
as: "No statutocy limitation shall apply to offencaes against the peace and
security of menkind”.

S51. With regard to Acaft paragraph 4 dealing with principles relating to the
application of the criminal law in space, he referred to his Government's
objections to universal jurisdiction set out in paragraphs 9, 10 and 11 of document
A/41/537/A44.1. Lastly, with regard to principles relating to exceptions to
criminal responsibility, he sald that extreme caution was called for in the
enumeration of exceptions applicable to offences against the peace and security of
mank ind.

52. Draft article 1 should provide a general definition of offences against the
peace and secur ity of mankind and should clearly relate to individuals. The
present article 1, although preferable to old acticle 3, still failed to meet
easential requirements. JIn that connection, he drew attention to paragraph 4 of
his Government's submission in document A/41/537/Add.1. Agreeing with the idea
embodied in c-aft article 3, he suggested that it should be amended to read: “Any
person is responsible for an offence against the peace and security of mankind and
liable to punishment thesrefor.” In draft article i0, the words "war crimes” should
he retained, and the wording employed in the relevant conventions should be ussd in
draft article 12 and others Adealing with specific crimes.

53. 1In its future work, the Commission should consider including a provision on
the ineluctable nature of punishment of individuals found guilty of an offence
againat the peace and security of mankind. It should be made obligatory for States
to co-operate in the prevention of such crimes and the punishment of individuals
found responsible for committing them. In particular, States should be required to
include severe penalties for such crimes in their national legislations=.

54. After expressing the view that the guestion of the draft Code should remain a
separate item on the Sixth Committee's agenda and should continue to be given
priority, he emphasized the Committee's essential role as an international
political law-making body. In the past years, the International Law Commission’'s
productivity had diminiahed, largely because the process of codification of
international law had been completed in many areas - to a considerable extent
thanks to the Commission's own efforts - and attention was shifting to the
progressive development of international law. That was a highly complex task
requicring the narmonization of many different State interests and the co-ordination
of the political will of States to assume ohligations in the interests of the
international community as a whola. The Comminsion, its notable achievementa and
the great cowmpetence of {ta members notwithatanding, could not, as a purely leqgal
organ, perform that task. It was for the Sixth Committee to do so. The numerous
international conventions drafted within the Committee bore witnesn to the
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Committee's axpsrience in that field. His delegation therefore took the view that
the Committae's dicectly law-making activitiea in major areas of progressive
development of international law should be qiven prominence in the future. The
Committee’s annual consideration of the report of tha International Law Commission
should also be highlighted as a means of acaquainting the Commission®'s members with
the positions of Governments and thus helping them to produce drafts of a really
viable nature.

55. In conclusion, his delegation supported the Commission's Aecisions on the
future organization of its work reflected in paragraph 250 of the report. Despite
the shortening of the thirty-eighth session, the Commission had succeeded in
achieving more specific results through better organization. 1In his delegation's
view, future sessions should also not xceed 1) weeks.

56. Mr. CULLEN (Argentina) said that in theory, Argentina would have no problem
accepting the concept of the criminal cesponsibility of States and the consequent
need for an international criminal jurisdiction. However, a decision on the
aquestion of juriediction should be deferred for the time being. The Commisaion had
decided to proceed on the assumption that the draft code related only to
individuala, and his delegation agreed that it was hest not to be too ambitious.
However, when international crimes were perpetrated by the State, tha
cesponsibility incurred differed from that for ordinacry wrongful acts and the draft
Code should reflect that situation. While some crimes perpatrated by individuals,
such as war crimes, had conseauences only for the individuals who committed them,
other crimes committed by individuals were attributable to the State, because they
involved a breach of international obligations of States. They were typically
State crimes, such as aggreasion. Consequences arose for the State and also for
the individuals; the latter consequences could bs extremely revere, as had bheen
demonstrated at Nuremberg. The Commission would have to elaborate further on the
theory, which would be transformed into practice. While there could be no
individual perpetrators of a State crime, thera would always he responsible persons.

57. Although there did not appear to bhe any sound practical reasons for it, his
delegation had nu objection to the tripartite division of offencea into offencen
against peace, crimes against humanity and war crimes. However, the Commission's
report also referred to “other offences™. The general heading of the topic was
somewhat unsatisfactory, leading to the i{llogical premise that war crimas affected
peace, although by definition they were committed during wartime, and therefore in
the absance of peace.

58. Hia delegation helieved that the Special Rapporteur had rightly separated
qenocide from the clircumstance of war. It agreed that the key to genocide was the
motive: the aim of destroying a national, ethnic, racial or religious group in
whole or in part. 1If that was the case, the mass ealement was of secondary
importance. With regard to aparthaid, his delegation preferred the aecond
alternative, in order to avoid referring to instruments outside the Code itself.
It supported the inclusion of that terrible crime in the Code. The concept of a
nerious hreach of an international ohligation of easential importance for the
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safequarding and presarvation of the human environment waa no longer purely
theoretical and ahould be included in th. Code, after furthar elaboration. With
regard to war crimes, his delegation preferred the sacond alternative, hacause it
contained specific definitiona and ohviated the need to refer to other
instruments. For raasons of tradition, his delegation preferred to keep the term
“war crimes®. Terrorism, the maintenance by force of colonial domination and
mercenar ism should also appear in the Code.

59. In view of the extreme seriousness of offences againat the peace and security
of mankind, Argentina believed that they should not be subject to statutory
limitations. They should have full procedural guaraitees under article 6. His
delegation agreed with the content of article 7, paragraph 1, which established the
principle protecting the individual against the excesses of power. However,
paragraph 2 was contrary to the principle that, in order for an act to be described
as criminal, it had to correspond precisely to a type definaed under the applicable
norm. Analogy d4id not apply in criminal law and a general principle, precisely
because it was general, lacked the necessary precision. The Special Rapporteur had
probably been rucalling the Nuremberg situation when drafting paragraph 2, but the
current situation was fortunately not the same.

60. With regard to article 8, it wam neceasary to clarify that the idea of
self-defence referred not to the State, but to the attacked individual. It was
clear that individuals who w:re subjects of the attacked State could commit any
type of international crime against the aggresaors, who muat be incriminated.
Coercion, state of necessity or force majeure must be precisely defined, for
example in the commentary, hecause domestic laws might Aiffer in nuance, or even in
important aspects. The stipulation that there must in all cases be a threat of a
grave, imminent and irremediable perii would depend on the definition adopted
xagarding coercion, state of necessity and force majoute. The adjectives
aualifying the peril seeamed to refer particularly to a state of necessity in which
the person faced the dilemma of perpetrating a orime or sacrificing a legally
protected asset, such as his property or freedom. However, that element seemed to
constitute a repetition.

61. With regard to attempt, although his delegation would be able to accept an
expanded definition, it could not accept the idea of "conspiracy” because that
virtually involved the concept of collective responsibility. Lastly, Argentina
believed that the Commisaion should consider the concept of abandonment of action
together with that of attempt.

62. Mr. GILLET BEBIN (Chile) said hims delegation understood that the draft
articles on State responaibility would he embodied in a convention. The fact that
a convention did not entec inot force immediately did not mean that it would not
influence the behaviour of States and constitute a valuable reference text for
international judicial and arbitral tribunals, as well as other organs responsible
for settling disputes. Chile believed that the decision to include an effective
and obligatory system for the settlement of disputes would facilitate the work of
the Commismion in sesking conmensus solutiona. It was unlikely that the majority
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of States would accept a norm such as that contained in article 19 in part one of
the draft, without having the legal asaur>nce that they would not be accusad by
other States of having committed international crimes in the absence of an
independent and authoritative system to establish the facts and the applicable

law. In that respect, there was » clear analogy with the treatment of the concept
of jus angens received in the Vienna Convention on the Law of Treaties. His
deleqgation was equally concerned about the auestion of reprisals and
countermeasures. The adoption of such measures involved the implicit danger of
escalation to illegality, including commission of the most secrious of international
crimes, the unlawful use of force.

63. With regard to the topic of the status of the diplomatic courier and the
diplomatic bag not accompanied by diplomatic courier, his delegation believed that
a specific instrument on the subject would regulate both the procedural and
substantive aspects more effectively than the existing texta containing provisions
on that subject. His delegation agreed with the content of article 28. Indeed,
the axceptional situation referred to in pacragraph 2 was already regulated by
customary international law, subsequently incorporsted in the conventions on
diplomatic and consular relations.

64. Chile wished to highlight the co-operation which the Commission had extended
to other organizations dealing with legal matters, which significantly contributed
to the progressive development and codification of international law.

65. With regard to the annual Geneva seminar on international law, Chile commended
the efforts of various Governments which had offered fellowshipa to participants
from developing countries, allowing a satisfactory geographical distcibution.

AGENDA ITEM 128: CONSIDERATION OF EFFECTIVE MEASURES TO ENHANCE THE PROTECTION,
SPECURITY AND SAFETY OF DIPLOMATIC AND CONSULAR MISSIONS AND REPRESENTATIVES:
REPORT OF THE SECRETARY--GENERAL (continued)

66. The CHAIRMAN announced that Sierra Leone had hacome a mponsor of draft
resolution A/C.6/41/L.8.

The meeting rose at 6.05 p m.




