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CHAPTER 1
ORGANIZATION OF THE SESSION
1. The International Law Commission, established in pursuance of
General Assembly resolution 174 (II) of 21 November 1947, in accordance with
its Statute annexed thereto, as subsequently amended, held its
thirty-ejighth session at its permanent seat at the United Nations Office
at Geneva, from 5 May to 11 July 1986. The session was opened by the
Chairman of the thirty-seventh session, Mr. Satya Pal Jagota.
2. The work of the Commission during this sassion is described in the
present report. Chapter II of the report relates to the topic
*Jurisdictional immunities of States and their property” and contains the full
set of the 28 draft articles provisionally adopted as a whole by the
Commission on first reading, and commentaries on the 14 draft articles or
parts thereof which were provisionally adopted, on first reading, at the
present semsion. Chapter III relates to the topic "Status of the diplomatic
courier and the diplomatic bag not accompanied by diplomatic courier” and
contains the full set of the 33 draft articles provisionally adopted as a
whole by the Commission on first reading, and commentaries on the six draft
articles which were provigionally adopted, on first reading, at the prasent
gession. Chapter IV relates to the topic "State responsibility®. Chapter V
relates to the topic "Draf+ Code of Offences against the Peace and Security of
Mankind”. Chapter VI relates to the topic "International liability for
injuricus consequences arising out of acts not prohibited by international
law” . Chapter VII relates to the topic "The law of the non-navigational uses
of internationa’ watercourses"”. Chapter VIIfrof the report concerns the
topic "Relations betwsen States and international organirations (second part
of the topic)” and the programme and methods of work of the Commission, and
also considers :ertain administrative and other matters.
A. Membership

3. ‘The Commission ronsists of the following members:

Chief Richard Osuolale A. AKINJIDE (Nigeria)

Mr. Riyadh AL-QAYSI (Iraq)

Mr. Gaetano ARANGIO-RUIZ (Italy)

Mr. Mikuin Leliel BALANDA (Zaire)

Mr. Julio BARBOZA (Argentina)



Mr.
8ir

Boutros BOUTROS-GHALI (Egypt)

Carlos CALERO-RODRIGUES (bBragzil)

Jorge CASTANEDA (Mexico)

Leonardo DIAZ-GONZALEZ (Vencruela)
Khalafalla EI, RASHEED MOHAMED-AHMED (Sudan)
Constantin FLITAN (Romania)

Laurel B. FRANCIS (Jamaica)

Jiahua HUANG (China)

Jorge E. ILLUECA (Panama)

Andreas J. JACOVIDES (Cyprus)

Satya Pal JAGOTA (Inaia)

Abdul G. KOROMA (Sierra Leone)

José M. LACLETA MUROZ (Spain)

Ahmed MAHIOU (Algeria)

Chafic MALEK (Lebanon)

Stephen C. McCAFFREY (United States of America)
Frank X. NJENGA (Kenya)

Motoo OGISO (Jar.an)

Syed Sharifuddin PIRZADA (Pakistan)
Edilbert RAZAFINDRALAMBO (Madagascar)

Paul REUTER (France)

Willem RIPHAGEN (Netherlands)

Emmanuel J. ROUKOUNAS (Greece)

Ian SINCLAIR (United Kingdom of Great Britain and

Northern Ireland)

Mr.
Mr.
Mx.
Mr.
Mr

Sompong SUCHARITKUL (Thailand)
Doudou THIAM (Senegal)
Christian TOMUSCHAT (Federal Republic of Germany)
Nikolai A. USHAKOV (Union of Soviet Socialist Republics)
Alexander YANKOV (Bulgariz)

B. Officers

4. At its 194)lst meeting on 6 May 1986, che Commission elected the fo.lowing

officers,

Chairmans Mr. Doudou Thiam

First Vice-Chairman:s Mr. Julio Barboza




Second Vice-Chairman: Mr. Alexander Yankov

Epairman of the Drafting Committee:s Mr. Willem Riphagen

Rapporteur. Mr. Motoo Ogiso
5. The Enlarged Bureau of the Commission was composed of the officers of the
present session, those members of the Commission who had previously served as
chajrmen of the Ccmmission, and the Special Rapporteurs. The Chairman of the
En)arged Bureau was the Chairman of the Commission. On the recommendation of
the Enlarged Bureau, the Commission, at its 1945th meeting on 14 May 1986, set
ip for the present session a Planning Group to consider matters relating to
ti:@ ovganjzation, programme and methods of work of the Commission and to
veport tihereon to the Enlarged Bureau. The Planning Group was composed as
follows: Mr. Julio Barboza (Chairman), Mr. Riyadh Al-Qaysi,
Mr. Gaetano Arangio-Ruiz, Mr. Mikuin Leliel Balanda,
Mr. Leonardo Dfaz-Gonzflez, Mr. Khalafalla Fl Rasheed Mohamed-Ahmed,
Mr. Constantin Flita.,, Mr. Laurel B. Francis, Mr. Satya Pal Jagota,
Mr. Andreas J. Jacovides, Mr. Ahmed Mahiou, Mr. Chafic Malek, Mr. Motoo Ogiso,
Mr. Paul Reuter, Mr. Fmmanuel J. Roukounas, Sir Ian Sinclair and
Mr. Christian Tomuschat. The Group was open-erided and other members of the
Commission were welcome to attend its meatings.

C. Drafting Committee

6. At its 19418t meeting, on 6 May 1986, the Commission appointed a Drafting
Committee. It was composed of the following members: Mr. Willem Riphagen
(Chairman), Chief Richard Osuolale A. Akinjide, Mr. Mikuin Leliel Balanda,

Mr. Carlcs Calero-Rodriques, Mr. Leonardo Dfaz-3onzflez, Mr. ."ishua Huang,

Mr. José M. Lacleta Mufioz, Mr. Ahmed Mahiou, Mr. Stephen C. McCaffrey,

Mr. Edilbert Razafindralambo, Mr. Paul Reuter, Sir Ian Sinclair,

Mr. Nikolai A. Ushakov and Mr. Alexander Yankov. Mr. Motoo Ogiso also took
part in the Committee's work in his capacity as Rapporteur of the Commission.
D. Secretariat
7. Mr. Carl-August Fleischhauer, Under-Secre-ary-General, the Legal Counsel,

attended the session and represented the Secretary-General.

Mr. Georgiy F. Kalinkin, Director of the Codification Division of the Office
of Legal Affairs, acted as Secre’ary to the Commission and in the absence of
the Legal Counsel represented th. Secretary-General. Mr. John De Saram,

Deputy Director of the Codification Diviiion of the Office of Legal Affairs.



acted as Deputy Secretary to the Commission. Mr. Larry D. Johnson, Senior

lLeqal Officer, served as Serior Assistant Secretary to the Commission and

Ms. Mahnoush H. Arsanjani, Mr. Manuel Rama-Montaldo and Mr. Mpazi Sinjela,

Legal Officers, served as Assistant Secratarieam to the Commission.

E. Agenda

8. At its 1941st meeting, on 6 May 1986, the Commission adopted an agenda

for its thirty-eighth session, consisting of the following items.

1.
2.
3.

5.
6.

lo.
11.
1z2.
9. The

Organjzation of work of the session.

Jurisdictional immunities of States and their property.

Status of the diplomatic courier and the diplomatic bag not
accompanjed by diplomatic courier.

State responsiuvility.

Draft Ccde of Offences against the Peace and Security of Mankind.
International liability for injurious consequences arising out of
acts not prohibited by international law.

The law of the non-navigational uses of international watercourses.
Relations between States and international organizations

{second part of the topic).

Programme, procedures and working methods of the Commission, and its
documentation.

Co-operation with other bodies.

pate and place of the thirty-ninth session.

Other business.

Commissior considered all the items on its agenda except for item 8,

"Relations between States and international organizations (second part of the

topic)”,

to which reference is made in section A of Chapter VIII of this

report, but as explained in paragraph 244 of Chapter VIII of this report, it

" was unable to give adequate consideration to several topics due to lack of

time. The Commission held 49 public meetings (1940th to 1989th) and, In

addition, the Drafting Committee of the Commission held 36 meetings, the

" Enlarged

Bureau of the Commission held four meetings and the Planning Group of

the Enlarged Bureau held three meetings.



CHAPTER II
JURISDICTIONAL IMMINITIES OF STATES AND THEIR PROPERTY
A. 1iIntroduction
10. The Commission at its thirtieth ;elalon, in 1978, included the topic
"Jurisdictional immunities of States and their property"” in its programme of
work in response to a recommendation nude by the General Assembly in
resolution 32/151 of 19 December 1977.
11. The Commission, at its thirty-first session, in 1979, received the first,
and preliminary, report 1/ of the Special Rapporteu:,
Mr. Sompong Sucharitkul. The Commission decided at the same session that a
questionnaire should be circulated to States Members of the United Nations to
obtain furtlier information and the views of Governments. The materials
received in response to the questionnaire were submitted to the Commission at
its thirty-third session, in 1981. These materials, together with certain
further materials prepared by the Secretariat, were later published 1 a
volume of the United Nations Legislative Series. 2/
12, The Commission, from its thirty-first to its thirty-seventh sessior in
1985, received six further reports from the Special Rapporteur, which
contained proposals on draft articles, arranged as followss Part I
(Introduction); Part II (General principles), Part III (Exceptions to State
immunity)s; Part IV (State immunity in respect of property from attachment and

execution) and Part V (Miscellaneous provisions). 3/

1/ Yearbook ... 1979, vol. II (Part One), p. 227, document A/CN.4/323.

2/ Materials on Jurisdictional immunities of States and their property
(United Nations publication, Sales No. F/F.81.V.10).

3/ For the reports of the Special Rapporteur, see Yearbook ... 1980,
vol. II (Part One), p. 199, document A/CN.4/33° and Add. 1,
Yearbook ... 1981, vol. II (Part One), p. 125, document A/CN.4/340 and
Add. 1, Yearbook ... 1982, vol. II (Part One), p. 199, document A/CN.4/357,
Yearbook ... 1983, vol. II (Part One), p. 25, document A/CN.4/363 and Add. 1,
Yearbook ... 1984, vol. II (Part One), p. 5, document A/CN.4/376 and Add. 1
and 2y and, for 1985, document A/CN.4/388 and Corr. 1 (english only) and
Corr. 2 (French only)




13. As of the conclusion of its thirty-seventh seassion, in 1985, the
Commissicn had reached the following stage in its work on the preparation of
draft articles on the topic. The Commission had provisionally adopted, on
first reading, the following draft articles or parte thereof: Part I
(Introduction). draft article 1 (Scope of the present articles), draft
article 2 (Use of terms), paragraph 1; draft article 3 (Interpretative
provisions), paragraph 2, Part II (General principles). draft article 7

(Modalities for giving effect to State immunity), draft article 8 (Express
consent to exercise of jurisdiction)) draft article 9 (Effect of
participation in a proceeding before a court); draft article .0
{Counter-claim)) Part I1II [Exceptions to State immunity). draft article 12

(Commercial contracts); draft article 13 (Contracts of employment); draft
article 14 (Personal injurjies and damage to property), draft article 15
(Ownership, possession and use of property), draft article 16 (patents, trade
marks and intellectual or industrial property)s; draft article 17 (Fiscal
matters)y draft article 18 (pParticipation in companies or other collective
bodies)y draft article 19 (Statc-owned or State-operated ships engaged in
commercial service,; draft article 20 (Effect of an arbitration agreement).
14. The Commission had also referred the following dr..ft. articles to the
Drafting Committee, and these draft articles were still under consideration in

the Drafting Committee: Part II (General principles). draft article 6 (State

immunity), Part I1T7 (Exceptions to State immuni‘y). draft article 11 (Scope

of the present Par' , Part IV (State immunity in respect of property fromn

enforcement measures). draft article 21 (Scope of the present Part); draft

article 22 (Stete immunity from enforcement measures); dra”t article 23
(Effect of express consent to enforcement measures); draft article 24 (Types
of property generally immune from enforcement measures). 4/

B. Consideration of the topic at the present session

15. At the presant session, the Commissicn had before it the eighth report of
the Special Rapporteur (A/CN.4/396 and Corr.l) which, among other matters,

~set out, or proposed certain changes in, the draft articles that were still

4/ For a fuller statement of the historical background of this topic,
see Official Records of the General Assembly, fn.tieth session,
Supplement No. 10, docurent A/40/10, paras. 205-247.




under consideration in the Commission in plenary and which had not as yet been
referred to the Nrafting Committee, namelys Part I (Introduction). draft

article 2 (Use of terms), paragraph 2, draft article 3 (Interpretative
provisions), paragraph 1, draft article 4 (Jurisdictional immunities not
within the scope of the present articles); and draft article §

(Non-retroactivity of the present articles), and Part V (Miscellaneous

provigions). draft article 25 (Immunitiesa of personal sovereigns and other
hezds of State), draft articls 26 (Service of process and judgment in default
of appearance)) draft article 27 (Procedural privileges);, and draft

article 28 (Restriction ard extension of immunities and privileges). 5/

16. The eighth report of the Special Rapporteur also contained proposals for
draft articles on a Part VI (Settlement of diaputes) and a Part VII (Final
provigions) for future consideration by the Commission in finalizing the drait
articles.

17. At its 1968th, 1969th, 1971st and 1972nd meetings, the Commission, having
considered the report of the Drafting Committee with respect to the draft
articles referred to the Drafting Committes, provisionally adopted on first
reading the followings Araft article 2 (Use of terms), paragraph 2, draft
article 3 (Interpretative provisions), paragraph 1, draft article 4
(Privileges and immunities not affected by the present articles);, draft
article 5 (Non-retroactivity of the present &articles), draft article 6 (State
immunity), Part III ([Limitations on] [Exceptions to] State immunity), draft

article 20 (Cases of rnationalization), Part IV (State immunity in respect of

property from measures of constraint), draft article 21 (State immunity from

measureg of constraint); draft article 22 (Consent toc measures of
constraint); draft articie 23 (Specific categories of property); Part V

(Miscellanecus provisions), Araft article 24 (Service of process); draft

article 25 (Default judgment); draft article 26 (Immunity from measures of
coercion), draft article 27 (Procedural immunities), and draft article 28
(Non-discrimination).

18. The Commission, mede certain drafting and edi*orial adjastments to

previously adopted draft articles, for purposes of ensuring consistency

S/ The texts of these draft articles are set out in the
Special Rapporteur's eighth report (A/CN.4/396 and Corr. 1).
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in terminology and substince, correspondence between the draft articles, and
conformity in language versions. For example, the introductory phrase,
"Unless otherwise agread hetween the States concerned"” which appeared in a
number of draft articies of Part III, was also inserted in paragraph 1 of
draft article 14. The formulation "the immunity of a State cannot be invoked
before a court of another State which is otherwise competent in a proceeding
which relates to” was included in draft articles 13 and 17 in order to align
them with other draft articles in Part III. Draft article 16 was adjusted to
include the phrase "which is otherwise competent” also used in other

draft articles of Part fIl. The French version of paragraph 1 of draft
article 17 was adjustec.

19. The Commission re-numbered draft articles 12 to 20 adopted at

previous sessions of the Cocmmission (see parayraph 13 above), as draft
articles 11 to 19.

20. The Commission, thereafter, at itz 1972nd meef.ing on 20 June 1986,
adopted on first reading the draft articles on the topic as a whole. The
draft articles are set out below in section D (1) of this chapter.

21. The Commission, at its 1972nd meeting on 20 June 1986, decided that in
accordance with articles 16 and 21 of the Statute of the Commiseion the

draft articles, set out in section D (1) of his chapter, should be transmitted
through the Secretary-General to Governments for corments and observations,
and that it should ba requested that such comments and observations be
submitted to the Secretary-General by 1 January 1988,

C. Tribute to the special Rapporteur,
Mr. Sompong Sucharitkul

22. The Commission, at its 1972nd meeting, on 20 June 1986, adopted by

acclamation the following resolution;

*The International Law Commission,

Having adc,..ed provisionally the draft articles on Jurisdictional
Immunities of States and their Property,

Desires to exprass to the Special Rapporteur,
Mr. Sompong Sucharitkul, its deep appreciation of the outstanding
contribution he has made to the treatment of the topic by his scholarly
rcsearch and vaet erperience, thus enabling the Commission to bring to a
successful conclusion its first reading of the draft articles on
Jurisdictional Immunities of States and their Property.”




D. Draft articles on jurisdictional immunities
of States and their property

1. Text of the draft articles provisionally adopted
by the Commission on first reading

PARY I
INTRODUCTION
Article 1

Scope of the present articles &/

The present articles apply to the immunity of one State and its
property from the jurisdiction of the courts of another :tate.

Article 2
Use of terms 4
1. For the purposes of the present articles:

(a) "court” means any organ of a State, however named, entitled to
exercise judicial functions)

(b) "commercial contract” means;

(i) any commercial contract or transaction for the sale or
purchase of goods of the supply of services)

(11) any contract for a loan or other transaction of a
financial nature, including any obligation or guarantee in
respect of any such loan or of indemnity in respect of any
such transaction,

6/ The Commission provisionally adopted this article at its
thirty-fourth session. For the commentary thereto, see Yearbook ... 1982,
vol. II (Part Two), pp. 99-100, document A/37/10, chap. V.B.

v The Commission provisionally adopted subparagraph 1 (a) at its
thitty—tourth session in the course of its discussion of article 7, dealing
with the modalities for giving effect to State immunity. For the commentary
to that text, see ibid., p. 100. The Commission provisionally adopted
subparagraph (b) at its thirty-fifth session in the course of its discussion
of article 11, (then article 12), dealing with commercial contracts. Fcr the
commentary thereto, see Yearbook ... 1983, vol. II, (Part Two),
document A/38/10, chap. III.B.2. The Commission provisionally adopted
paragraph 2 of this article at its thirty-eighth session. For the commentary
thereto, sea below section 2 of the present chapter of this report.

-9 -



(11i) any other contract or transaction, whether of a
commercial, industrial, trading or profess »>nal nature,
but not including a contract of employment of persons.

2. The provisions of pa.agraph 1 regarding the use of terms in the
present articles are without prejudice to the use of those terms or to
the meanings which may be given to them in other international
instruments or in the internal law of any State.

Article 3

Interpretative provisions 8/

1. The expression "State" as used in the present articles is to be
understood as comprehending:

(a) the State and its various organi of government,

(b) political sub-divisions of the State which are entitled to
perform acts in the exercise of the sovereign authority of the State)

(c) agencies or instrumentalities of the State, to the extent that
they are entitled to perform acts in the exercise of the sovereign
authority of the State)

(d) representatives of the State acting in that capacity.

2. In determining whether a contract for the sale or purchase of goods
or the supply of services in commercial, reference should be made
primarily to the nature of the contract, but the purpose of the contract
should also be taken into account if in the practice of that State that
purpose is relevant to determining the non-commarcial character of the
contract.

i ——————————

8/ The Commission provisionally adopted pacagraph 1 of this article at
its thirty-eighth session. For the commentary thereto, see below section 2 of
the present chapter of this report. The Commission provisionally adopted
paragraph 2 of this article during its thirty-fifth session in the course of
its discussion of article 11 (then article 12), dealing with commercial
contracts. For the commentary thereto, see Yearbook ... 1983, vol. II
(Part Two), document A/38/10, chap. III.B.2.

- 10 -



Article 4

Privileges and immunities not affected by the present articlee 9/

1. The present articles are without prejudice to the privileges and
immunities enjoyed by a State in relation to the exsrcise of the
functions of

(a) its diplomatic missions, consular posts, special missions,
missjons to international organigzations, or delegations to organs of
international organizations or to international conferences; and

(b) persons connected with them.
2. The present articles are likewise without prejudice to the

privileges and immunities accorded under international law to heads of
State ratione personae.

Article S

Non-r2troactivity of the present articles 10/

Without prejudice to the application of any rules set forth in the
present articles to which jurisdictional immunities of States and their
property are subject under international law independently of the present
articles, the articles shall not apply to any qg.estion of jurisdictional
immunities of States or their property ¢rising in a proceeding instituted
against a State before a court of another State prior to the entry into
force of the said articles for the States concerned.

PART II
GENERAL PRINCIPLES
Article 6§

State immunity 11/

A State enjoys immunity, in respect of itself and its property, from
the jurisdiction of the courts of another State subject to the provisions
of the present articles [and the relevant rules of general international
law].

9/ The Commission provisionally adopted this article at its

thirt;;eighth gesslon. For the commentary thereto, see below section 2 of the
present chapter of this report.

10/  Ibid.

11/  1bid.
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Article 7

Modalities for giving effect to State immunity 12/

1. A State shall give effect to State immunity under article 6 by
refraining from exexvising jurisdiction in a proceeding before its courts
against another state.

2. A proceeding before a court of a State shall be conaidered to have
been instituvrsd against another State, whether or not that other State is
named as party to that proceeding, 80 1long as the proceeding in effect
seeks to compel that other State either to submit to the jurisdiction of
the Court or to bear the consequences of a determination by the court
which may atfec: the property, rights, interests or activities of that
other State.

3. In particular, a proceeding before a court of a State shall be
considered to have been instituted against another State when the
proceeding is instituted igainst one of the organs of that State, or
against one of its political sub-divisions or agencies or
instrumentalities in respect of an act performed in the exercise of
sovereign authority, or against one of :the representatives of that State
in respect of an act performed in his capacity as a representative, or
when the proceeding is designed to deprive that other State of its
property or of the use of property i 1its possession or ccnhirol.

Article 8

Express consent to exercise of jurisdiction 13/

A State cannot invoke immunity from jurisdiction in a proceeding
before a court of another State with regard to any matter if it has
expressly consented to the axercise of jurisdiction by that court with
regard to such a matter.

(a) by international agreement,
(b) in a written contract, or

{(c) by a declaration before the court in a specific case.

12/ The Commission provisionally adopted th!s article at its
thirty-fourth sessio~. For the commentary thereto, see Yearbook ... 1982,
vol. IT (Part Two), pp. 100-107, document A/37/10, chap. V.B.

13/ 1bid., pp. 107-109.
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Article 9

E. .oct of participation in a proceeding before a court 14/

1. A State cannot invoke immunity from jurisdiction in a proceeding
before a court of another State if it has,

(0) 1tself instituted that proceedingy or

(1h) 1intervened in vhat proceeding or taken any other step relating
to the merita thereof.

2. Paragraph 1 (b) above does not apply to any intervention or step
taken for the sole purpose of.

(1) invoking immunity; or

(p) asserting a1 right or interest in property at issue in the
proceadina.

3. Failure on the part of a State to enter an appearance in a

proceading before a court of another State shill not be considered as

congent of that State to ‘“e exercise of jurisdiction by that court.
Article 10

Counter-claims 15/

1. A State cannot tnvoke immunity from jurisdiction in a proceeding
instituted by itself before a court of another State in respect of any
counter-claim against the State arising out of the same legal
relationship or facts as the principal claim.

2. A State intervening to present a claim in a proceeding before a
court of another State cannot invoke immunity from the jurisdiction of
that court in respect of any counter-claim against the State arising out
of the same legal relationship or facts as th: claim presented by the
State.

14/ 1Ibid., pp. 109-111. A suggestion was made that the word "sole" in
paragraph 2 might be deletad. However, in the practice of some States, steps
taken in the merits of the case would be considered as a waiver of immunity.
Thus, the Commission decided to keep the word "sole" which could be
re-examined at the second reading.

15/ The Commission provisionally adopted this article at its
thirty-fifth session. For the commentary thereto, see Yearbook ... 1983,
vol. II (pPart Two), document A/38/10, chap. III.B.2.
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3. A State making a counter-claim in a proceeding instituted against it
before a court of another State cannot invoke immunity from the
jurisdiction of that court in respect of the principal claim.
PART ITI
[LIMITATIONS ON] [EXCEPTIONS TO] STATE IMWUNITY lg/

Commercial contracts 17/

1. If a State enters into a commercial contract with a foreign natural
or juridical person and, by virtue of the appliceble rules of private
international law, differences relating to the commercial contract fall
within the jurisdiction of a court of another J3tate, the State ia
considered to have consented to the exercise of that jurisdiction in a
proceeding arising out of that commercial contract, and accordingly
cannot invoke immunity from jurisdiction in that proceeding.

2. Paragraph 1 does not apply:

16/ The Commission provisionally adopted the titie of this Part at its
thirty-eighth session. For the commentary thereto, see below section 2 of the
present chapter of this report.

17/ The Commission provisionally adopted this article (then articls 12)
at ite thirty-fifth session. For the commentary theret., see
Yearbook ... 1983, vol. II, (Part Two), document A/38/10, chap. III.B.2.

A suggestion was made in the course of the debate in the Sixth Committee
that in order to exercise jurisdiction a 1link should be estabiished under
article 11 between the State of the forum and the State against which a
proceeding is inatituted, such as the existence in the territory of the State
of the forum of an office or bureau to conduct the business or commercial
transactions on behalf «f the foreign State concerned. Reference to the
applicable rules of private international law regulating the question of
jurisdiction of the courts of the territorial State has been regarded
generally as providing adequate assurance of an existing connection which
could be territorial or else jurisdiction could be established by mutua?
congsent of the parties to the contract. Another view has since been expressed
to the effect that :part from consent in the cace of forum prorogatum, there
whould also be a genuine territorial connection to enable the court to
exercise jurisdiction in rega 3 to the commercial contract in question. The
possibility of further improvement of the text of artj.le 11 will be
re-examined on second reading. See topical summary of the &1 jcussion held in
the Sixth Committee of the General Assembly during its thirty-eighth session
preparod by the Secretariat, document A/CN.4/L.369, paras. 200-201.
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(a) 1in the case of a commercial contract concluded between States
or on a Government-to~-Government basis)

(b) {if the parties to the commercial contract have otherwiase
expressly agreed.

Article 12

Contracts of employment 18/

1. Unless otherwise agreed between the States concerned, the immunity
of a State cannot be invoked before a court of another State which is
otherwigse competent in a proceeding which relates to a contract of
employment betweer the State and an individual for services performed or
to be performed, in whole or in part, in the territory of that other
State, if the employee has been recruited in that other State and is
covered by the social security provisions which may be in force in that
other State.

2. Paragraph 1 does not apply ifs

(a) the employee has been recruited to perform services associated
with the exercise of governmental authority,

(b) the proceeding relates to the recruitment, renewal of
employment or reinstatement of an individual,

(c) 1he employee was neither a national nor a habitual resident of
the state of the forum at the time when the contract of employment was
concluded)

(@) the employee is a nstional of the employer State at the time
the rroceeding is instituted,

lﬂ/ The Commission provisionally adopted this article (then article 13)
at its thirty-sixth session. For the c 'mmentary thereto, see Official Records
of the General Assembly, Thirty-ninth Session, Supplement No. 10 (A/39/10),
chap. IV.B.2. In the course of the debate in the Sixth Committee, a
suggestion was made with gathering support from developing countries chat the
requirement in paragraph 1 that the employee is "covered by the social
security provisions which may be in force in that other State” is not
necessary. It might unduly discriminate between countries with social
sacurity systems and those which have no such systems. The wording may be
altered so as to provide an additional indication of the intention or consent
of the State which has employed a local staff abroad in a particular case not
to invoke its immunity in respect of that contract of employment. See topical
summary or the discussion held in tho #ixth (ommittee of the General Assembly
during its fortieth session, prepared by the Secretariat, document
A/CN.4/1.398, para. 381.
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(e) the employee and the employer State have otherwise agreed in
writing, subject to any considerations of public policy conferring on the
courts of the State of the forum exclusive jurisdiction by reason of the
subject-matter of the proceeding.

Article 13

Personal injuries and damage to property 19/

Unless otherwise agreed between the States concerned, the immunity
of a State cannot be invoke« »jefore a court of another State which is
otherwise competent in a proceeding which relates to compensation for
death or injury to the person or damage to or loss of tangible property
if the act or omission which is alleged to be attributable to the State
and which caused the death, injury or damage occurred in whole or in part
in the territory of the State of the forum and it the author of the act
or omission was present in that territory at the time of the act or

omission.
Article 14
Ownserhip, possession and use of property 20/
1. Unless otherwise agreed between the States concerned, the immunity

of a State car ot be invoked to prevent a court of another State which is
otherwise com cent from exercising its jurisdction in a proceeding which
relates to the determination of.

(a) any right or interest of the State in, or its possession or use
of, or any obligation of the State arising out of its interest in, or its
possession or use of, immovable property situated in the State of the
forumy oOr

o —————————-

19/ 1bid. This article was originally adopted as article 14.

20/ The Commission provisionally adopted this article (then article 15)
at it;—lhirty~£ifth session. For the commentary thereto, see
Yearbook ... 1983, vol. II (Part Two), document A/38/10, chap. III.B.2.

Paragraph 3 of the article when originally adopted appeared necessary and
useful to ensure the integrity of State immunities in respect of the "premises
of a diplomatic or special or other official mission or consular premises” as
well as "the jurisdictional immunity enjoyed by a diplomatic agent in respect
‘of private immovable property held on behalf of the sendiny State for the
purposes of the mission". These provisions are no longer necessary in view of
the adoption of articles 21 and 22 and particularly of article 4, paragraph 1,
which reserves in fact the applicability of existing r&gimes under the various
conventions currently in force, especially article 31(1) (a) of the
vienna Convention on Diplomatic Relations, 1961.

- 16 -



(b) any right or interest of the State in movable or immovable
property arising by way of succession, gift or bona vacantiaj, or

(c) any right or intaerest of the State in the administration of
property forming part of the estate of a deceased person or of a person

of unsound mind or of a bankrupt, or

(d) any right ox interest of the State in the administration of
property of a company in the event of its dissolution or winding-up; or

(e) any right or interest of the State in the administration of
trust property or property otherwise held on a fiduciary basis.

2. A court of another State shall not be prevented from exercising
jurisdiction in any proceeding brought before it against a person other
than a State, notwithstanding the fact that the proceeding relates to, or
is designed to deprive the State of, property.

(a) which is in the possession or control of the State; or

(b) 1in which the State claims a right or interest,
if the State itself could not have invo.ed immunity had the proceeding
been instituted against it, or if the right or interest claimed by the
State is neither admitted nor supported by prima facie evidence.

Article 15

Patents, trade marks and intellectual or industrial property 21/

Unless otherwise agreed between the States concerned, the immunity
of a State cannot be invoked before a court of another State which is
otherwise competent in a proceeding which relates to:

(a) the determination of any right of the State in a patent,
industrial design, trade name or business name, trade mark, copyright or
any other similar form of intellectual or industrial property, which
enjoys a measure of legal protection, even if provisional, in the State
of the fc umy or

(b) an alleged infringement by the State in the territory of the
State of the forum of a right mentioned in subparagraph (a) above which
belongs to a third person and is protected in the State of the forum.

21/ The Commission provisionally adopted this article (then article 16)
at its thirty-sixth session. For the commentary thereto, see Official Records

of the General Aasembly, Thirty-ninth Session, Supplement No. 10 {A/39/10),
chap. 1IV.B.2.
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Article 16

Fiscal matters gg/

Unless otherwise agreed between the States concerned, the immunity
of a State cannot be invoked before a court of another State which is
otherwise competent in a proceeding which relates to the fiscal
obligations for which it may be liable under the law of the State of the
forum, such as duties, taxes or other similar charges.

Article 17

Participation in companies or cther collective bodies 23/

1. Unless otherwise agreed between the States concerned, the immunity
of a State cannot be invoked before a court of another State which is
otherwise competent in a proceeding which relates to its participation in
a company or other collective body, whether incorporated or
unincorporated, being a proceeding concerning the relationship between
the State and the bcdy or the other participants therein, provided that
the body:

(a) has particpants other than States or international
organizations; and

(b) is incorporated or constituted under the law of the State of
the forum or is controlled from or has its principal place of business in
that State.

2. Paragraph 1 does not apply if provision to the contrary has been
made by an agreement in writing between the parties to the dispute or by
the constitution or other instrument establishing or regulating the body
in question. ' '

Article 18

State-owned or State-operated ships engaged in commercial service 24/

1. Unless otherwise agreed between the States concerned, a State wﬁiéh
owna or operates a ship engaged in commercial [non~-governmental] service
cannot invoke immunity from jurisdiction before a court of another State

22/ Ibid. This article was originally adopted as article 17.
23/ Ibid. This article was originally adopted as article 18.

. 24/ The Commission provisionally adopted this article (then article 19)
at its thirty-seventh session. For the commentary thereto, see Official

Records of the General Assemblz, Fortieth Session, Supplement No. 10
{A/40/10), chap. V.B.2.
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which is otherwise competent in any proceeding relating to the operation
of that ship provided that, at the time the cause of action arose, the
ship was in use or intended exclusively for use for commercial
[non~governmental] purposes.

2. Paragraph 1 does not apply to warships and naval auxiliaries nor to
other ships owned or operated by a State and used or intended for use in
government non-commercial service.

3. For the purposes of this article, the expression "proceeding
relating to the operation of that ship” shall mean, inter alia, any
proceeding involving the determination of.

(a) a claim in respect of collision or other accidants of
navigation,

{b) a claim in respect of assistance, salvage and general average)

(c) a claim in resp:ct of repairs, supplies, or other contracts
relating to the ship.

4. Unless otherwise agreed between the States concerned, a State cannot
invoke immunity from jurisdiction before a court of another State which
is otherwise competent in an) ,roceeding relating to the carriage of
cargo on board a ship owned or operated by that State and engaged in
commercial [non-goversnmental)] service provided that, at the time the
cause of action arnse, the ship was in use or intended exclusively for
use for commercial [non-governmen:-al] purposes.

5. Paragraph 4 does not apply to any cargo carried on board the ships
referred to in paragraph 2, nor to any cargo belonging to a State and
used or intended for use in government non-commercial service.

6. States may plead all measures of defence, prescription and
limitation of liability, which are available to private ships and cargoes
and their owners.

7. If in any proceeding there arises a question relating to the
government and non-commercial charscter of the ship or cargo, a
certificate signed by the diplomatic representative or other competent
authority of the State to which the ship or cargo belougs and
comnunicated to the court shall serve as evidence ol the character of
that ship or cargo.
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Article 19

Effact of an arbitration agreement 25/

If a State enters into an agreement in writing with a foreign
natural or juridical person to submit to arbitration differences relating
to a {commercial contract] {civil or commercial matter), that State
cannot invoke immunity from jurisdiction bafore a court of another State
which is otherwise cowpetent in a proceeding which relates to:

(a) the validity or interpraetation of the arbitration agreement,

{hb) the arbitration procedure,

(¢) the setting aside of the awarad,
unless the arbitration agreement otherwise provides.

Article 20

Cases of naticnalirzation 26/

The provisions of the present articles shall not prejudge any
question that may arise in regard to cxtraterritorial effects of measures
of nationalization taken by a State with regard to property, movable or
immovable, industrial or intellectual.

PART IV
STATE IMMUNITY IN RESPECT OF PROPERTY FROM MEASURES OF CONSTRAINT
Articla 21

State imnmunity from measures of —onstraint 2v/

A State enjoys immunity, in connectlun with a proceeding before a
court of another Stata, from measures of constraint, including any
measures of attachment, arrest and execution, on the use of ite property
or property in its possession or control [, or property in which it has a
legally protected interest,] unless the property;

(a) 1s specifically in use or intended for use by the State for
commercial [non-governmental] purposes and ha= a connection with the

25/ 1bid. This article was originally adopted as article 20.

26/ The Commission provisionally a.lopted this article at its

thirt;:iighth segsion. For che commentary thereto see below section 2 of the
present chapter of this report.

27/ 1bia.
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object of the claim, or with the agency or instrumentality against which
the proceeding was directed) or

{b) has been allocated or sarmarked by the State for the
satisfaction of the claim which is the object of that proceeding.

Article 22

Consent to measures of constraint 32/

1. A State cannot invoke immunity, in connection with a proceeding
before a court of #nother State, from measures of constraint on the use
of its property or property in its possession or control [, or property
in which it has a legally protected interest,] if and to the extent that
it has expressly consented to the taking of such measures in respect of
that property, as indicated:

(a) by international agreement,

{b) in a written contract, or

(c) by a declaration before the court in a specific case.
2. Consent to the exercise of jurisdcition under article 8 shall not be
held to imply conaent to the taking of measures of constraint under
Fart IV of the present articles, for which a separate consent shall be
necessary.

Article 23

Specific categories of property 29/

1. The following categories of property of a State shall not be
considered as property specifically in use or intended for use by the
State for commercial [non-governmental] purposes under paragraph (a) of
article 21,

(a) property, including any bank account, which is in the territory
of another State and is used or intended for use for the purposes of the
diplomatic mission of the State or its consular posts, special missions,
missions to international organizations, or delagations to organs of
international organirations or to international conferences,

(b) property of a military character or used or intended for use
for military puxposes)

28/ 1bid.

29/ 1bid.
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(¢c) property of the central bank or cther monetary authority of the
State which is in the territory of another State;

(d) property forming part of the cultural heritage of the State or
part of its archives which is in the territory of another State and not
placed or intended to be placed on saie)

(e) property forming part of an exhibition of objects of scientific
or historical interest which is in the territory of another State and not
placed or intended to be placed on sale.

2. A category of property, or part thereof, listed in paragraph 1 shall
not be subject to measures of constraint in connection with a proc=:eding
before a court of another State, unless the State in question has
allocated or earmarked that property within the meaning of paragraph (b)
of article 21, or has specifically consented to the taking of measures of
constraint in respect of *.z¢ category of its property, or part thereof,
under article 22.

PART V
MISCELLANEOUS PROVISIONS
Article 24

Service of process 30/

1. Service of process by any writ or other document instituting a
proceeding against a State shall be effected:

(a) In accordance with any special arrangement for service between
the claimant and the State concerned; or

(b) failing such arrangement, in accordance with any applicable
international convention binding on the State of the forum and the State
concerned; or .

- (c¢) failing such arrangement or convention, by transmission through
diplomatic channels to the Ministry of Foreign Affairs of the State
concernedy oOr

(d) failing the foregqgoing, and if permitted by the law of the State
of the forum and the law of the State concerned.

(i) by transmission by registered mail addressed to the head
of the Ministry of Foreign Affairs of the State concerned
requiring a signed receipty; or

(ii) by any other means.

30/ Ibid.
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2. Service of process by the means refericd to {n paragraphu 1 (c)
and (d) (i) is deemed to have been effected by receipt of the documents
by the Ministry of Foreign Affairs.

3. These documents shall be accompanied, if necessary, by a translation
into tho official language, or one of the official languages, of the
State concerned.
4. Any State that enters an appearance on tha merita in a proceeding
instituted against it may not thereafter assert that service of process
did not comply with the provisions of paragraphs 1 and 3.

Article 25

Default judgement 31/

1. No default judgement shall be rendered againat a State except on
proof of compliance with paragraphs 1 and 3 of article 24 and the expiry
of a period of time of not less than three months from the date on which
the service of the writ or other document instituting a proceeding has
been effected or deemed to have been effacted in accordance with
paragraphs 1 and 2 of article 24,

2. A copy of any default judgement rendered against a State,
accompanied if necessary by a translation into the official language or
one of the official languages of the State concarned, shall ba
transmitted to it through one of the means specified in paragraph 1 of
article 24 and any time-limit for applying to have a default judgement
get aside, which shall be not less than three months from the date on
which tha copy of the judgement is received or is deemed to have baen
received by the State concerned, shall begin to run from that date.

Article 26

Immunity from measures of coercion 32/

A State enjoys immunity, in connection with a proceeding before a
court of another State, from any measure of coercion requiring it to
perform or to refrain from performing a specific act on pain of suffering
a monetary penalty.

31/ 1Ibid,

32/ Ibid.
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Article 27

Procedural immunities 33/

1. Any failure or refusal by a Btate to produce any document or
disclose any other infcrmation for the purposes o! a proseeding before a
court of another State shall entail no consequences othar thar those
which may result from such conduct in relation to the merits of the

ocagse. In particular, no fine or penalty shall be imposed oh the State by
reason of such failure or refusal.

2. A State is not required to providc any security, bond or deposit

however described, to guarantee the payment of judicial costs or expenses

in any proceeding to which it is a party before a court of another &tratas.
Article 28

Non-discrimination 34/

1. The provisions of the present articles shall be applied on a
non-discriminatory basis as between the States parties thereto.

2. However, discrimination shall not be regarded as taking placs.

(a) where the State of the forum applies any of the provisions of
the present articles restrictively because of a restrictive application
of that provision by the other State concerned,

(b) where by agreement States extend to sach other treatment

different from that which is required by tha provisions ¢f the present
articles.

33/ 1Ibia.

34/ 1bia.
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2. Text of draft articles 2 (paragraph 2), 3 (paragraph 1), 4 to 6
and 20 to 28, with commentaries thereto, provisionally adopted
adopted by the Commission at its thirty-eighth gession

PART I
INTRODUCTION
Article 2

Use of terms

1. For the purposes of the present articles:

(a) "court™ means any organ of a State, however named, entitled to
exercise judicial functions;

{b) "commercial contract™ means:

(i) any commercial contract or transaction for the sale or
purchase of goods or the supply of services,

(ii) any contract for a loan or other transaction of a
financial nature, including any obligation of guarantee in
respect of any such loan or of indemnity in respect of any
such transaction;

fiii) any other contract or transaction, whether of a
commercial, industrial, trading or professional nature,
but not including a contract of employment of persons.

2. The provisions of paragraph 1 regarding the use of terms in the
Present articles are without prejudice to the use of those terms or to
the meanings which may be given to them in other international
instruments or in the internal law of any State.

Comme ntag
Subparagraph 1 (a)

(1) The commentary to this subparagraph, adopted at the thirty-fourth session
of the Commission, is contained in the report of the Commission on the work of
that session (Yearbook ... 1982, vol. II (Part Two), p. 99, document A/37/10,
chap. V.B.2).

(2) 1In addition, it should be noted that with regard to the term "judicial

functions™ such functions vary under different constitutional and legal

systems. Judicial functions may be exercised in connection with a legal
proceeding at different stages, prior to the institution or during the
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development of a leg>l proceeding, or at the final stage of enforcement of
judgements. Such judicial functions may include ad:udication of litication or
dispute settlement, determination of quest'ons of law and of fact, order of
interim and enforcement measures at all stages of legal proceedings and such
other administrative and executive functions as are normally exercised by, or
under, the judicial authorities of a State in connection with, in the course
of, or pursuant to a legal proceeding. Although judicial functions are
determined by the internal organizational structure of each State, the term
does not, for the purposes of the present articles, cover the administration
of justice in all its aspects which, at least under certain legal systems,
might include other functions related to the appointment of judges.
Subparagraph 1 (b)

(3) The commentary to this subparagraph, adopted at the thirty-fifth session
of tha Commission, is contained in the report of the Commission on the work of

that session (Yearbook ... 1983, vol. II (Part Two), p. 34, document A/38/10,

chap. III.B.2).
Other definitions

(4) No other definitions are proposed for inclusion in article 2; earlier
proposals by the Special Rapporteur having been withdrawn because they were
considered to be superfluous.

Paragraph 2

(5) Paragraph 2 is designed to confine the use of terms in paragraph 1,
namely " ourt” and "commercial cos:racts" to the context of jurisdictional
immunities of States and their property. Clearlv, these terms may have
different meanings in other international instruments such as multilateral
conventions or bilateral agreements or in the internal law of any State in
respect of other legal relationships. It is thus a ¢ignal to States which
ratify, accede or adhere to the p}eaent articles, that they may do so without
having to amend their internal law regarding other matters, becausc the two
terns usel have been given specific meaning in the current context only. They
are without prejudice to othsr meanings already given or to be given to these
terms in the internal 1-« or in other international ir.struments. It should be

observed nevertheless t..at for the States parties to th: --esent articles, the

- 26 -



meanings ascribed to those terms by article 2 (1) would have to be followed in
all questions relating to jurisdictional immunities of States and their
property.

(6) Although paragra h 2 confines itself to the terms .efined in paragraph 1,
it applies also to other expressions usad in the present articies but which
are not specifically defined. This understanding is necessary in order to

maintain the autonomous character of the articles.
Article 3

Interpretative provisions

1. The expression "State" as used in the presert articles is to be
understood as comprehending:

(a) the State and its various organs of government)

(b} political subdivisions of the State whi.L. are entitled to
perform acts in the exercise of the sovereign authority of the State)

(c) agencies or instrumentalities of the Stute, to the extent that
they are entitled to perform ac’s in the exercise of the sovereign
authority of the State)

(d) representatives of the State acting in that capacity.

2. In determining whether a contract for the sale or purchase of goods
or the supply of services is commercial, reference shcuid be made
primarily to the nature of the contract, but the purpose of the contract
should alsc be taken into account if in the practice of that State that
purpose is relevant to determining the non-commercial character of the

contract.
Commentarx
Paragragh 1

(1) This is an interpretative provision as distinct from a definitional or
use of term provision as in article 2. There was no need to define, as such,
the term "State™, but in view of different jurisprudential approachen to the
meaning of "State” for the purposes of jurisdictional immunities, it was
congidered useful to spell out the special understanding of what this
expression comprehends for the purposes of the present articles. The general
terms used in describing "State” should not imply that the p-ovision is an
open-ended mula. The interpretative provision of "State" should be

understood in the light of its object and purposes, namely to identify those
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entities or persons entitled to invoke the immunity of the State where a State
can claim immunity and also to identify certain instrumentalities and
subdivisions of a State that are entitled to invoke immunity when performing
acts in the exercise of sovereign authority. Accordingly, in the context of
the present articles, the expression "State" should be understood as
comprehending ail typee or categories of entitios and individuals so
identified which may benefit from the protection of State immunity.

{2) The first category includes the State itself, acting in its own name and
through its various organs of government, however designa*ted, such as the
sovereign or head of State, the head of government, the central governmenrt,
the various ministries and deartments of government, ministerial or
sub-ministerial departments, offices or bureaux, as well as subordinate organs
and missions reprasenting the State, including diplomatic missions and
consular posts, permr-ient missions and delegations. 35/ The use of the
expreasion "various organs of government” is intended to include all branches
of goverrment and is not limited to the execu lve branch only.

(3) The second category covers the political subdivisions of a federal State
or of a State with autonomous regions which are antitled to perform acts in
the exercise of the sovereign authority of the State. As has been seen in the
commentary to article 7, paragraph 3, not every political subdiviasion of a
State enjoys the immunity of the State, especially if it does not perform acts
in the exercise of "sovereign authority"” which seems to be the nearest

equivalent to the French expression "prérogatives de la puissance

publique™. 36/ State immunity is recognized for such political subdivisions
as may be endowed with international legal personality or capacity to perform
acts of sovereign authority in the name or on behalf of the State. The case
law has not been uniform on the extent of the immunity granted, nor on the
circumstances in which immunity is recognized or the types of political
subdivisions which enjoy some measure of State immunity. It is relatively

clear, however, that subdivisions ~nf¥ "*ate at the administrative level of

35/ See Yearbook ... 1982, voi. 1I (Part Two), Commentary to article 7
and authorities cited therein, pp. 100-167, document A/37/10, chap. V.B.2.

36/ See ibid. for the jurisprudence cited.
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local or municipal authorities do not normally perform acts in the zxercise of
the sovereign authority of the State, and aa such do not enjoy State

immunity. 37/

(4) The third cateqgory embraces the agencies and instrumentalities of the
State but only in so far as they are entitled to perform acts in the exercise

of "prérogatives de la puissance publique”. Beyond or outside the aphere of

acts performed by them in the exercise of the sovereign autherity of the
State, they do not enioy any jurisdictional immuuity. RAs for the meaning of
"instrumentality"”, see the commentary to article 7, paragraph 3. 38/

(5) The fourth and last category of beneficliaries of State immunity
encompasses all the natural persons who are authorized to represent the State
in 41l its manifestations, as comprehended in the first three categories
mentioned in subparagraphs 1 (a), (b) and (c). Thus, sovereigns and heads of
States in their public capacity would be included under this category as wsll
as in the first category, being in the broader sense organ: of the government
of the State. Other representatives include, heads of government, heads of
ministerial departments, ambassadors, heads of misaion, diplomatic agents and
consular officers, in their representative capacity. 39/ In actual practice,
proceedings may be instituted not only against the government departments or
offices concerned but also against their directors or permanent

representatives in their official capatities. 40/

37/ See ibid. for the decisions cited.

gg/ See 1219., p. 104, and the illustrations given.

39/ See commentary to article 7, paragraph 3, ibid., pp. 102, 10S5.

40/ See ibid., pp. 105 and 106 e.g. the case of Thai-Europe Tapi >ca
Service v. Government of Pakistan, Ministry of Food and Pgriculture,

Directorate of Ayricultural Supplies [1975] Weekly Law Reports, vol. 1,
p. 1485.
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(6) As a consequence to the adoption of paragraph 1, paragraph 3 of article 7
was slightly adjusted so as to include references to "political subdivisions"
and "“sovereign authority". Finally, paragraph 1 muspt, of course, be read
together with article 4 below, concerning privileges and immunities not
affected by the present articles.

Paragraph 2

(7) The commentary to this paragraph ie contained in the report of the
Commission on the work of its thirty-fifth seesion (Yearbook ... 1983, vol. II

(Part Two), p. 34, document A/38/10, chap. IITI.B.2). The expresaion "that
State” in this paragraph refers exclusively to the State claiming immunity and
not to the State of the forum. This article was provisionally adopted during
the thirty-fifth session of the Commission in the course of its discussion of

article 12 (now renumbered article 11), dealing with commercial contracts.
Article 4

Privileges and immunities not affected by the present articles

1. The pre. .nt articles are without prejudice to the privileges and
immunities enjoyed by a State in relation to the exercise of the
functions ofs

(a) 1its diplomatic missions, consular posts, special missions,
missions to international organizations, or delegations to organs of
international organizations or to intern.tional confereuces, and

(b) persons connected with them.

2. The present articles are likewise without prejudice to the
privileges and immunities accorded under international law to heads of
State ratione personae.

Commentary

(1) Article 4 was originally conceived as a signpost to preclude the
possibility of overlapping between the present articles and certain existing
conventions dealing with the status, privileges, immunities and facilities of
specific categories of representatives of governments. It was drafted as a
one paragraph article concerning existing régimes of diplomatic and consular
immunities which should cont.inue to apply unaffected by the present articles.
Historically diplomatic immunities under customary international law were the

first to be considered ripe for codification, as indeed they have been in the
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Vienna Canvention on Diplomatic Relations, 1961. 41/ RAnother classic emample
of immunities enjoyed under customary international law is furnished by the
immunity of sovereignas or other heads of State. Such a provision was earlier
included in a draft article proposed by the Special Rapporteur and now appears
as paragraph 2 of article 4. Both paragraphs are intended to preserve the
privileges and immunities already accorded to specific entities and persons by
virtue of existing general international law and more fully by relsvant
international conventions in force, which remain unaffected by the present
articles.
baragraph 1
(2) Praragraph 1, in its original version, contained specific reference to the
various intermational instruments with varying degreas of adherence and
ratifimtion. Mention was made of the following miassiona and persons
represeanting States:
(1) Aiplomatic missions under the Vienna Convention on Diplomatic
Relations of 1961, 42/
(ii) consular missions under the Vienna Convention on Consular Ralations
of 1963, 43/
(i1i) spacial missions under the Convention on Special Missions of
1969, 44/
(iv) representation of States under the Vienna Convention on the
Representation of States in Their Relations with Internmational
Orqanizations of a Universal Character of 1975, 45/

41/ United Maticns, Treaty Series, vol. 500, p. 95.

42/ 1Ibid., see also the various bilateral consular agreements.

43/ 1bid., vol. 596, p. 261.

44/ General Assembly resolution 2530 (XXIV) of 8 December 1969, Annex.

45/ Document A/CONF.67/16.
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(v) permanent missions or delegatione and observer delegations of States
to international organirzations or their organs in general, 46/

(vi) internationally protected persons under the Convention on the
Prevention and Punishment of Crimes against Internationally
Protected Persons, including Diplomatic Agents of 1973, a1/

(3) Article 4 has since been revised and is now appropriately entitled,
"Privileges and immunities not affected by the present articles". A general
reference is preferred without any specific enumeration of missions governed
by existing international instruments whose status in multilateral relations
i3 far from uniform. Paragraph 1 deals with two categories.

(1) Aiplomatic, consular or special missions as well as missions to
international organizations or delegations to organs of
international organizations or to international conferences,; and

(i1) persons connected with such missions.

The extent of privileges and immunities enjoyed by a State in relation to the
exercise of the functions of the entities referred to in subparagraph 1 (a) is
determined by the provisions of the relevant international conventions
referre! to in paragraph (2) above, where applicable, or by general
international law. The expression "persons connected with them [missions]" is
to be construed similarly.

(4) The expressions "missions" and "delegations” also include permanent
observer missions and observer delegations within the meaning of the vienna
Convention on Representation of States in Their Relations with Internatioral
Crganizations of a Universal Character of 1975.

(5) The article is intended to leave existing spacial régimes unaffected,
especially with regard to persons connected with the missions llsted. Their
immunities may also be regarded, in the ultimate analysis, as State immunity,
8inne the immunities enjoyed by éhem belong to the State and can be waived at

any time by the State or States concerned.

46/ See, e.g. the Convention on the Privileges and Immunities of the
United Nations, 1946, United Nations, Treaty Series, vol. 1, p. 15, and the
Convention on the Privileges and Immunities of the Specialized Agencies,
ibid., vol. 33, p. 261 and other regional conventions.

47/ see ibid., vol. 1035, p. 167.
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Parqgragh 2

(6) Paragraph 2 is designed t« include an express reference to the immunities
extended under existing international law to foreign sovereigns or other heads

of state in their private capacities, ratione personae. Jurisdictional

immnities of states in respect of sovereigns or other heads of State acting as
State organs or State representatives are dealt with under article 3.

Article 3, subparagraph 1 (a) and (d4) covers the various organs of the
government of a State and State representatives, including heads of State
irrespective of the systems of government. The reservation of article 4,
paragraph 2 therefore refers exclusively to the private acts or personal
immunities and privileges recognized and accorded in the practice of States,
without any suggestion that their status should in any way be affected by the
present articles. The existing custc ary law is left untouched. 48/

(7) The present articles do not prejudge the extent of immunities granted by
States to foreign sovereigns or other heads of State, their families or
household staff which may also, in practice, cover other members of their

entourage.
Article 5

Non-retroactivity of the present articles

Without prejudice to the application of any rules set forth in the
present articles to which jurisdictional immunities of States £nd their
property are subject under internatiuvnal law independently of the present
articles, the articles shall not apply to any question of jurisdictional
immunities of States or their property arieing in a proceeding instituted
against a State before a court of another State prior to the entry into
force of the said articles for the States concerned.

Commentary
(1) Under article 28 of the Vienna Convention on the Law of Treaties

non~-retroactivity is the rule in the absence of any provision in the articles
to the contrary. The quest. iriseg nevertheless as regards the nature and
extent of t.ae non-~retroactive effect of the application of the present

articles. It is necessary to determine a precise point in time at which the

48/ Fox the case law in this connection, see the seventh report of the
Special Rapporteur, A/CN.4/388, paras. 119-125,
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articles would apply as between the States which have accepted their
provisions. The Commission has decided to select a time which is relatively
precise, namely that the principle of non-retroactivity applies to proceedings
instituted prior to the entry into force of the said articles as between the
States concerned.

(2) Thus, as between the States concerned, the articles rrve applicable in
respect of proceedings instituted after their entry into force. They are also
without prejudice to the application of other rules to which jurisdictional
immunities of States and their property are subject under international law
independently of the present articles. The articles are not intended to
entail any .reezing effect on current or future developments of international
law in the practice of States, which are not prejudiced by the present
articles, nor are they intended to affect other rslated areas not coviared by

the present articles.
PART 11
GENERAL PRINCIPLES
Article 6

State immunity

A State enjoys immunity, in respect of itself and its property, from
the jurisdiction of the courts of another State subject to the provisions
of the present articles [and the relevant rules of general international
law].

Commentary
(1) Article 6 as provisionally adopted at the thirty-second session of the

Commission contained a commentary with an extensive survey of State judicial,
executive and legislative practice. 49/ The original commentary to old
article 6 is still generally applicab.e except for the passages dealing with
the formula adopted then and the two-pronged approach to the formulation of
immunity as a right and also as imposing a duty. The gecond prong is now
‘tully covered in article 7 on "modalities for giving effect to State immunity”.

49/ See Yearbook ... 1980, vol. II (Part Two), pp. 142-157,
document A/35/10, chap. 1V.B.
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(2) The rormulation of article 6, which isa meant to state the main principle
of Sta .e immunity, has been difficult as it is a delicate matter. Legal
theories abound as to the exact nature and basis of immunity. There is
common agreement that for acts performed in the exercise of the "prérogatives
de la puissance publique” or "sovereiqn authority of the State”, there is

undisputed immunity. Beyond or around the hard core of immunity, there
appears to be a grey zone in which opinions and existing case law and indeed
legiglatiou still varies. Some think that immunity constitutes an exception
to the principle of territorial sovereignty of the State of the forum &nd as
such should be substantiated in each case. Others refer to State immunity as
a general rule or general principle of international law. This rule is not
absolute in any event since even the most unqualified of all the theories of
immunity admits one important exception, namely, consent which also forms the
basis for "aer principles of international law. Others still adhere to the
theory that the rule of otate immunity is a unitary rule and is inherently
subject to existing limitations. Both immunity ard non~immunity are part of
the same rule. In other words, immunity exists together with ita innate
qualifications and limitations.

(3) In formulating the text of article 6, the Commission has considered all
the relevant doctrinal and other views, and was able to adopt a compromise
formula stating a basic principal ot immunity qualified by the provisions of
the present articles incorporating the 1iaitations on, or exceptions to the
basic principle. Some members of the Commission felt that there should be
explicit language in the text of the article indicating that the rule of
immunity should also be subject to the future development of international law
and proposed the inclusion “"and [subject to) the relevant rules of gene -al
international law". The expression "general international law" is used to
comprehend alsc customary rules of international law, based on the judicial,
executive and legislative practice of Statoes. It was deemed essential tnat
the future development of State practice be left unfrozen and undeterred by
the present articles. The addition of this phrase was thought unnacessary
but tolerable by soma and absolutely essential by some others. However, some
members of the Commission were of the opinion that reference to general
international law regarding exceptions to the principle of immunity renders

the entire draft articles useless and inadmissible in the absence of precisw
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excaeptions valid for eventual partie: to these articlea. Finally, in a
wpirit of compromise, the Commission decided to put this phrase in saquare
brackets in order to draw the attention of Governments to this point, with a

view to eliciting their comments thereon.
PART III
ILIMITATIONS ON] [EXCEPTIONS TO] STATE IMMUNITY

Commantary to Part IIT

The Commission could not agree on whether "Limitations on State immunity"
or “"Exceptions to State lmmunity™ was more appropriate as the t.tle of
Part III. It finally decided to place both "Limitations™ and "Exceptions® in
square brackeis and to consider the matter further on second reading in the
light f comments and ohservations of Governnents. Some members of the
Commission were, however, of the view that whatever title was eventually
adopted, "limitations on" or "exceptions to" State immunit, constituted an
integral feature of a unitary principle of State immunity rather than a rule
or series of rules independent from the principle. Other members took &
Aitferent view. Like article 6, the titi_. of Part III does not i1 end to
aexpress any preference on the divergent doctrinal interpretations of

imminities of States.
Article 20

Ccsses of nationalization

The provisions of the present articles shall not prejudge any
question that may arise in regard to extraterritorial effecis of measures
of nationalization taken by a State with regard te property, movable or
immovable, industrial or intellactual.

Commentary
This is a general reservation provision, applicable to any question
regard nc possible extraterritorial effects of any measure «f nationallration
_taken by a State affecting property, muvable or immovable, industrial r
non-industrial. [t is generally understood that nationalization, within the

context of this article, is & measure taken by a State n the exercise ¢f its

soversaign authority.
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PART IV
STATE IMMUNITY IN RESPECT OF PROPERTY FROM MEASURES OF CONSTRAINT

Commentary to Part IV

(1) Part TV ia concerned with State immunity in respect of property from
measures of constraint upon the use of property, including attachment, arrest
an . execution, in connection with a proceeding before a court of another
State. The axpression "measures of constraint” has been choseu as a generic
term, not a technical one in use in any particular internal law. Measures of
constraint known in the practice of States vary considerably and, as such, it
would be difficult, if not, indeed, ‘mpossible, to find & term which covers
each and every ponssible method or measure of constraint in all legal systems.
Suffice it, therefore, to mention by way of example more notable and readily
understood measures such as attachment, arrest and execution. The problem of
finding readily translatable terms in the official langiages is indubitably
mult iplied by the diversity of State practice in the realm of procedures ana
measureus of constraint.

(2) Pict IV is of special significance in that it relates to a second phase
of .Le proceedings in cases of meas: es of execution, as well as covering
interlocutary measures or messures of pre-trial or prejudgmcnt attachment or

seizure of property ad fundandam jurisdictionem, Part IV provides in general,

but subject to certain limitations, for the immunity of a State from all such
measures of constraint in respect of the use of property, or property in its
possession or control.

{3) Having completed the first three parts dealing with "Introduction®”,
"General Principles" and "[Limitations on] [Exceptions to] State Immunity”,
the present articles should also contain a fourth part concerning the property
owned, possessed or used by States. Immunity in respect of property in ttis
coatext is all the more meaningful for States in view of the recent grawing
practice for private litigants including multinational corporations seeking
relief throug attachment of property owned, possessed or used by developing
countries, such as embassy bank accounts, funds of the central bank or other
monetary authority, in proceedings before the courts of industriall s advanced
countries. Some members believed that the problem wag not due to suits by

multinational covsporations.
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Article 21

State lmmunity from measures of constiaint

A State enjoys immunity, in connection with a proceeding before a
court o. another State, from measures of constraint, including any
measure of attachment, arrest and execution, on the use of its property
or property in ita possessaion or control [, or propeity in which it has a
legally protected interest,] unless the property:

(a) 1is specifically in use or intended for use by the State for
commercial [non-governmentai] purpyses and has a connection with the
object of the claim, or with the agency or instrumentality against which
the proceeding was directed, or

(b) has been allocated or earmarked by the State for the
satigfact'on of the claim which (s tha object of that proceeding.
Commentary
(L) Theoretically, immunity from measures of constraint is separate from
jurisdictional immunity of the State in the sense that the latter refers
exclugivuly to immunity from the adjudication of litigation. This article
clearly defines the rule of State immunity in it second phase concerning
property, particularly measurcs of execution as a separate procedure from the
original proceeding.
(2) Tho practice of States has uwvidenced several theories in 8. pport of
immunity from execution as separate from and not interconnected with fmmunity
from jurisdiction. 50/ Whatever the theories, the fact remains that the
question of execution does not arise until after the question of
jurisdictional immunity has been decided in the nagative and until there is a
Judgement in favour of the plaintiff. Immunity from execution .ay be viewed
therefore as the last fortress, the last bastion of State immunity. TIf it is
admitted that "no sovereign State can exercise its sovereign power over

another equally sovereign State" (par in parem imperium non habet), it follows

a fortiori that no measures of constraint by way of execution or coercion can

50/ sSee the jurisprudence cited in the sev.nth report of the Special
Rapporteur, A/CN.4/388, paras. 73, et neq.
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be exercised by the authority of one State against another State and its
proverty. Such possibility does not exist even in internaticnal litigation,
whether by judicial aettlement or arbitration. 51/

(3) The measures of constraint mentioned in this article are not confined to
execution but cover also attachment and arrest, as well as other forms of

saisie, saisie-arrét, and saisie-exbcution, including sequestration, interim,

interlocutory and all other prejudgement conservatory measures, intended
sometimes merely to freeze assets in the hands of the dependant. The rule
formulated in Part IV is stated in this articl. as a general rule of immunity
from all measures of constraint at any stage or phaze of the proceedings.

(4) The property protected by immunity under this article is defined, not as
State property nor indeed u¢s8 property belonging to a State, but as
comprehending property owned by the State or property in its possesgion or
control. The clause "or property in which i1t has & legally protectad
interest” 1s within square brackets. The interest of the State may be s0
marginal as to be unaffected by any measure of constraint, or by nature the
interest of the State, whether an equity of redemption or reversionary
interest, may remain intact irrespective of the measure of constraint placed
upon the use of the property. Thus, an easement or serv.tude in favour of a
State could continue to subsist and remain exerciseable by the State, despite
transfer of ownership or a change of hands in the posses.ion or control of the
property. Some members thought that there was room for maintaining this
phrase while others thought that to do so would unduly widen the scope of
State immunity from execution. The Commissior awaits reactions from
governmants on this point to which it will return on second reading.

(5) The word State in the phrase "proceeding before a court of another State”®
refers to the State where the property is located regardless of where the
gubstantive proceeding is taking place. Thus before any measares of
constraint are implemented, i proceeding to that effect should be instituted

be fore a court of the State where the prciucity is located. Of course, in some

51/ see ».g9., the Socobelge case, arbitral awards of 3 January 1936 and
25 July 1936, [1939] P.C.1.J. Series A/B No. 78, p. 128 and Clunet vol. 79
(1952), pp. 244 et seq., judgement of 30 Apr 1 1951, cf. Seventh Report by the
Special Rapporteur, document A/CN.4/388, pp. 37-38, notes 89-91.



special circumstances such as under a treaty obligation there may be no
further court proceeding required for execution once there is a final
judgement by a court of another State party to the treaty.

(6) The principle of immunity uerw is subject to two conditions which, if
either is met, would result in non-immunity: (a) property specifically in use
or intended for use by the State for commercial [non-governmental] purposes,
or (b) proparty allocated or earmarked by the State for the satisfaction of a
claim. 1In subparagraph (a), the property must have a connection with the
object of the claim, or with the agency or inatrumentality against which the
proceeding was directed.

(7) The use of the word "is"™ in subparagraph (a) indicates that the property
should be specifically in use otr intended for use by the State for commercial
[non~governmental] purposes at the time the prcceeding for attachment or
execution is instituted. To fix an early time could unduly fetter the States'
freedom to dispose of its property, it is the understanding of the Commission
that States would not encourage and permit abuses of this provision, for
example, by changing the status of their property in order to avoid attachment
or executlor.

(8) The word "non-governmental”™ is in square brackets, us the views of
members of the Commigsion are still divergent. Some insist on the word being
added to be acceptable, while others have been equally insistent on its
deletion. This position is a repetition of a similar situation in connection
with ships in article 18. (See A/40/10, chap. V.B.2 commentary to article
then 19).

(9) In subparagraph (b) the property can be subject to measures of constraint
only if it has been allocated or earmarked for the satisfaction of the :laim
or Jdebt which is the object of the proceeding. This should have the effect of
preventing extraneous or unprotected claimants from frustrating the irntention

of the State to satisfy specific claims or to make payment for an admitted
liability. 52/

52/ For the case law, international opinions, treaties and national
legislation dealing with immunity from measures of constraint see the
Seventh Report by the Special Rapporteur. A/CN.4/388, pp. 20-44.
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(10) Understandably the question of whether a particular property has or has
not been allocated for satisfaction ¢f a claim may remain in some situations

ambiguous and should be resolved by the court.
Article 22

Consent to measures of constraint

1. A State cannot invoke immunity, in connection with a proceeding
before a court of another State, from measures of constraint on the use
of its property or property in its possession or control [, or property
in which it has a legally protected interest,) if and to the extent that
it has expressly consented to the taking of such measures in respect of
that property, as indicated:

(a) by international agreement)
(b) in a written contracty or
(c) by a declaration before the court in a specific case.
2, Consent to the exercise of jurisdiction under article 8 shall not be

held to imply consent to the taking of measures of constraint u.der
Part IV of the present articles, for <hich a separate consent shall be

necessary.
Q_mentarx
Paragraph 1

(1) Article 22 is designed to provide a parallel to article ¢ Gealing with
express consent to exercise of ju.isdiction. Paragraph 1 relates to immunity
from measures of constraint. It refers to the same kind of property as is
mentioned in article 21, which is either owned by a State or is in its
poasession or control, or, indeed, as appears in the square brackets, in which
a State has a legally protected interest. Consent to the taking of such
measures of constraint -~ at .achment, arrest and execution may be made by any
one of the three means, vir., by International agreement, in a written
contract, or by a declaration before the court in a specific case.

(2) The last phrase in the chapeau "taking of such measures in respect of
that property a; indicated” refers back to both the measures of constraint
and the property. Thus express consent can be given generally with regard to
measures of constraint or property, or given for particular measures or

particular property or, indeed, given for both neasures and property.

- 41 -



(3) Once consent has been given under subparagraphs 1 (a) and (b) tnen any
withdrawal of that consent may only be made under thc terms of the
international agreement (subparagraph (a)) or under the terms of the cortract
(subparagraph 1 (b)). However, once a declaration of consent has been given
before a court, it cannot be withdrawn. 1In general, once a proceeding befcre
a court has begun, consent cannot be withdrawn.

Paragraph 2

(4) Paragraph 2 makes more explicit the requirement of a separate consent
which is needed for the taking of measuras of constraint under Part IV.
Consent under article 8 in Part 1I does not cover any measures of constraint
but is confined exclusively to immunity from the jurisdiction of a court of a

State in a proceeding against another State. 53/
Article 23

Specifi~ categories of property

1. The following categories of p.operty of a State sehall not be
considered as property specifically in use or intended for use by the
State for commercial [non-governmental]l purposas under paragraph (a) of
article 21,

(a) property, including any bank account, which is in the territory
of another State and is used or intended for use for the purposes of the
diplomatic mission of the State or its consular posts, special missions,
missions to international organizations, or delegations to organs of
internatioval organizations or to international conferences,

22/ For a more detailed reference Lo the judicial and treaty vractice of
States and government contracts, see the Seventh Report by the
Special Rapporteur, A/CN.4/388, pp. 44-53. 1In sume jurisdictions, such as
gwitzerland, execution is based on the existence of a sufficient connection
with Swiss territory (Binnenbeziehung;. See, @.g., Hallenische Republik v.
#alder, Annual Digest, vol. 5 (1929-1930), Case No. 78, p. 121, and Lalive. in
Netherlands Yearbook of Interuiational Law, vol. 10, p. 160, and
8ir 1an Sinclair, in Recueil des cours, vo . 167, p. 236, nee also
Lord Dennings' remarks in Thai-Europe case (1975] in Weekly Law Reports,
wol. 1, p. 1492. For the requiremsnt of a separate or second consant to
execution, see C.A. Aix in Englander c. Statai Banka Zeskoslovenska (1966),
International Law Reports, vol. 47, p. 157, ses, however, c.c. in ‘bid.,
vol. 52, p. 335, and Clerget c. Représentation commerciale de 1la ngubliqpe
démocratique du Vietnam (1920), Annuaire franyais de droit international,

vol. XVI, pp. 931-J35.
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(b) property of a military character or used or intended for use
for military purposes)

(c) property of the central bank or other monetary authority of the
State which is in the territory of another State)

(d) property forwing part of the cultural heritage of the State or
part of its archives which is in the territory of another State and not
placed or intended to be placed on sale)

(e) property forming part of an exhibition of objects of scientific
or historical intaerest which is in the territory of another State and 1ot
placed or intende > be placed on sale.

2. A category of property, or part thereof, liated in paragraph 1 shall
not be subject to measures of constraint in connection with a proceeding
before a court of another State, unleas the State in question has
allocated or earmarked that proparty within the meaning of paragraph (b)
of articla 21, or has specifically consented to the taking of measures of
constraint in respect of that catagory of its property, or part thereof,
under article 22.

t

Commggtarx

Paragraph 1
(1) Article 23 is designed to provide some protection for certain specific

categories of property by excluding the:u from any presumption or implication
of consent to measures of constr.int. Thus, paragraph 1 seeks to prevent any
interpretation to the effect that property ci:ssified as belonging to any one
of the categories specified is in fact property specifically in use or
intended for use by the State for a commercial [non-governmental] purpose
under paragraph {(a) of article 21. The commentary applicable to the
expression "non-governmental" in article 21 is also applicable to article 23.
(2) This protection is deemed necessary and timely in view of the alarming

trend in certain jurisdictions to attach or freeze assets of foreign States,
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especially bank accounts, 54/ assets of the caentral bank 55/ or other

instrumenta legati 56/ and gpecific categories of property which equally
derierve like protaction. Each of these specific categories cannot be presumed
to be in use or intended for use for commercial [non-governmental) purposes,
ag by its very nature such property must be taken to be in use or intended for
use for governmental purposes removed from any commercial considsrationa.

(3) Propertiea listed in subparagraph 1 (a) are intended to be limited to
those in use or intended to be used for the "purposes” of the States'
diplomatic functions. This obviously excludes those properties, for example,
bank accounts maintained by embassias for commercial purpoges. It also
excludes those properties which may have been, but are no longer in use or
intended for use for diplomatic or cognate purposes. The expressions
"missions” and "delegations™ ulso include permanent observer missions and
oi:server delegations within the meaning of the Vienna Convention on
Representation of States in Their Relations with International Organizations
of a Univ sal Character of 1975. 57/

(4) The word "military” within the context of subparagraph 1 (b) includes

navy, air force and army.

54/ See e.g. Brlck £ ipping Corp. v. Embassy of Tanzania, Pederal
mgzl-;l;ent, vol. 507, pp. 373-374) the decision of the Federal Constitution
Court of 13 Ducembar 1977, the Philippine ¥mbassy case, Materials on
Jurigdictional Immunities, p. 297y and Alcom Ltd. v. Colombia, C.A._,_
International Legal Materials, vol. 22, p. 1807 ano H.L. 12 April 1984, in
ibid., vol. 23, p. 719.

55/ Seoe e.g., Hispano American Mercantil S.A. v. Central Bank of
F_jgarﬁ, 1979, Materials on Jurisdictional Imnunities, p. 449, E)xnl Bank of
Canada and Corrive.u e* al., 1980, in NDominion Law Reports, 3rd series,
vol. 112, p. 199 (1980)) Libra Bank Ltd. v. Banco Nacionrl de Costa Rica,
Federal Second, vol. 676, p. 47) and Trendtex case, ALL England law Repurts
(1977), vol. 1, p. 88l.

56/ See e.g., Romanian legation Case, Revue Hallénlque, 1950, p. 331,
and Jean Monnin, Note & 1'arrét de la Cour Civile du Tribural Fédéral du
22 mul 1984, dans 1'affaire S. contre Etat Indian, in Annuaire suisse de droit
‘Antermacional, vol. XIL, 1985, pp. 238, concerning a contract of vmp loyment of
l!:nbdsa); pursonnel,

57/ Document A/QONF.67/1¢.
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(5) The purpose of subparagraph 1 (d) is to protect only property
characterized as forming part of the cultural heritage or archives of the
State which is owned by the State. Such property benefits from protection
under the present articles when it is in the territory of another State and is
not placed or intended to be placed on sale.

(6) Subparagraph 1 (e) extends such prot.ction to property forming part of an
exhibition of objects of scientific or historic in.erest balonging to the
State and in the territory of another State. St:ate-ovned exhibits for

industrial or commercisl purposes is not covered by this subparagraph.

Paragraph 2
(7) Paragraph 2 reinforces the protection of these specific categories of

property by requiring a stricter and more explicit waiver of immunity. To be
effective in respect of any property belonging to one of the specific
categories listed, or any part of such categories, the State concerned must
have either allocated or earmarked the property within the meaning of

ar-icle 21 (b) or specifically consented to the taking of measures of
constraint in respect of that category of its yroperty, or that part thereof,
under article 22. A general waiver or waiver in respect of all property
situated in the territory of the State of the forum without mention of any of
the specific categqgories would not be sufficient to allow measures of

constraint against property in the cataqgories listed in paragraph 1.
PART V
MISCELLANEOUS PROVISIONS
Article 24

Service of process

1. Service of process by any writ or other document instituting a
proceeding against a State shall be effected.

(a) in acc - rdance with any special arrangement for service between
the claimant and the State concerned, or

(b) failing such arrangement, in accordance with any applicable

international convention binding on the State of the forum and the State
concerned; or
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(c) failing such arrangement or conventin, by transmission through
diplomatic channels to the Ministry of Foreign Affairs of the State
concerned; or

(d) failing the foregoing, and if permitted by the law or the State
of the forum and the law of the State concerned:

(1) by transmission by registered mail addressed to the head
of the Ministry of For2ign Affairs  f the State concerned
requiring a signed receipty or

{i1) by any other means.

2. Service of process by the means referred to in paragraphs 1 (c¢)
and (d) (i) is deemed to have been effected by receipt of the documents
by the Ministry of Foreign Affairs.

3. Thegse documents shall be accompanied, if necessary, by a translation
into the official language, or one of the official languages, of the
State concerned.

4. Any State that enters an appearance on the merits in a proceeding
instituted against it may not thereafter sgsert that service of prncess
did not comply with the provisions of paragraphs 1 and 3.

Commentarx

(1) It should be noted that the English expression "service of process" is

rendered in French by "assignation ou notification®. This is an approximate

equivalent rather than a literal trauslation.

(2) Thig article, to a large extent, relates to the domestic vules of civil
procedure of States. It takes into account the difficulties involved if
States are called upon to modify their domestic rules of civil procedu.a. At
the same time, it does not provide too liberal or genernus a régime of service
of process which could result in an excessive number of judgements in default
of appmaarance by the defendant State. The ;afore, the article proposes a
middle grcund so as to protect the interesta of the defendant State and those
of the individual plaintiff.

Paragraph 1

.(3) Paragraph 1 is designed to indicate the normal ways in which service of
process can be effected when a proceeding is instituted against a State. A
hierarchy of means is proposed to give priority to certain means, taking into
account the element of reliability of the means. The parties to the

proceeding can make spaclal arrangements, or in the abgance of such
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arrangements, a binding international convention can be followed, failing
which diplomatic channels can afford a possible solution. Failing the
foregoing, transmission by registered mail or other means can be adopted,
provided that such means are permissible under the law of the State of the
forum as well as the law of the State in whose ‘erritory service of process is
to be effected. The variety of means available ensures the widest posaible
flexibility, while protecting the interests of the parties concerned.
Paragraphs 2 and 3

(4) Since the time of service of process is decisive for practical purposes,
it is further provided in paragraph 2 that in the case of transmission through
diplomat.ic channels or by registered mail, service of process is deemed to
have been effected on the day of receipt of the documents by the Ministry of
Foreign Affairs. Paragraph 3 further requires the documents to be
accompanied, if necessary, by a translation into the official language or one
of the official languages, of the State concerned.

Paragraph 4

(5) Paragraph 4 provides that a State which has entered an appearance on the
merits, that is to say, without contesting any question of jurisdiction or
procedure, c&nnot subsequently be heard to raise any objection based on
non-compliance with the service of process provisions of paragraphs 1 and 3.
The raason for the rule is self-evident. By entering or appearing on the
morits, the defendant State effectively concedes that it has hsd tiawly notice
of the proceeding instituted against it. The defendant State is of -~ourse
sncltled at the outset to enter a conditional appearance or to raise a plea as

to jurisdiction.
Article 25

Defavlt judgemsnt

1. No dafault Jjudcement shall be rendered against a State except on
proof of compliance with paragraphs 1 and 3 of article 24 and the expiry
of a period of time of not less than three months from the date on which
the service of the writ or other document instituting a proceeding has
besen effected or deemeu. to have been r“f-.cted in accordance with
paragraphs 1 and 2 of article 24.

2, A copy of any default judgement renderud against a State,

accompanied if necessary by a translation into the official language or
one of the official lanyuages of the State concerned, shall he
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transmitted to {t through one of the means spacified in paragraph 1 of
article 24 and any time-limit for applying to have a default judgement
set aside, which shall be not less than three monthe from the date on
which the copy of the judgement is received or is deemed to have been
received by the State concernsd, shall begin to run from that date,

Commentary
Paragtagh 1

(1) 2 proper service of process is a pre-condition for making wpplication for
a default judgement to be given against a State. Under paragraph 1, even if
the defendant State does not appear before a court, the judge still has to be
satisfied that the service of process was properly made in accordance with
paragraphs 1, 2 and 3 of article 24. This paragraph gives an added
protection to States by requiring the lapse of not less than three months from
the date of service of process. The judge, of course, always has the
digcretion to extend the minimum period of three months, if the domestic law
so permits.

Paragraph 2

(2) Paragraph 2 is designed to ensure effective communication with the State
concerned and to allow adequate opportunities to the defendant State to apply
to have a default judgement set aside, whether by way of appeal or otherwise.
If any time-limit is to be set for applying to have a default judgement set
aside, at least another period of no less than three months must have elapsaed

before any further measure can be taken in pursuance of a judgement.
Article 26

Immunity frow measures of coarcion

A State enjoys immunity, fn connection with a proceeding before a
court of another State, from any measure of coerclon requiring it to
perform or to refrain from performing a specific act on pain of suffering
a monetary penalty.

Commontarx

This article relates to measures of coercinn requiring 2 State to perform
or refrain from performing a specific act on pain of suffering a monetary
penalty, known in some legal systems under the name of "astralnte". It

includes immunity from a court order for specific performance which carries
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with it the coercive measure of a pecuniary penalty ~ r non-performance of the
order. The word "coercion" is chosen for its bread ' includes all kinds

of injunctions.
Article 27

Procedural immunities

1. Any failure or rsfusal by a State to produce any document or
disclose any other information for the purposes of a psoceeding before a
court of another State shall entail no consequences other than those
which may result from such conduct in relation to the merits of the

case. TIn particular, no fine or penalty shall be imposed on the State by
reason of such failure or refusal.

2. A State is not required to provide any security, bond < deposit,
however described, to guarantee the payment of judicial costs or expenses
in any proceeding to which it is a party before a court of another State.

Comntarx

(1) Sometimes States, Yor reasons of security or their own domestic law, may
be prevented from submitting certain documents or disclosing certain
information to a court of another State. Therefore, States should not be
subject to penalties for protecting their national security or for complying
with their domestic law. At the same time, the legitimate interests of the
private litigant should not be overlooked.

Paragraph 1

(2) praragraph 1 spsaks of "no consequences” being entailed by the conduct in
question, although it specifies chat the conseruences which might ordinarily
result from such conduct in relation to the merits of the case would still
obtain. This reserves the applicability of any relevant rules of the internal
law of the State of the forum, without requiring another State to give
evidence or to produce a documsnt.

(3) Courts are bound by their own domestic ru.es of procedure. In domestic
rules of procedure of many States, the rafusal, for any reason, to submit
evidence by a litigant, would allow or even require the judge to draw certain
inferences which may affect the marits of the case. such inferences by a
judge under the domestic rules of procedure of the State of the forum, when
permitted, are not considered a penalty. The final sentence specifies that no
fine or pecuniary penalty shall be imposed.
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Paragraph 2
(4) Under paragraph 2, the procedural immunities provided therein apply to

both a plaintiff State and a defendant State. Some reservations were made
regarding the application of those procedural immunities in the event of tha
State being plaintiff in a proceeding before a court of another State. In
some systems, however, security for cost is required only of plaintiffs and

not defendants.
Article 28

NMon-discrimination

1. The provisions of the present articles shall be applied on a
non-discriminatory basis as between the States parties thereto.

2. However, discrimination shall not be ragarded as taking place:

(a) where the State of the forum applies any of the provisions of
the present articles restrictively because of a restrictive application
of that provision by the other State concerned;

(b) whexre by agreement States extend to each other treatment
different from that which is required by the provisions of the presen
articles.

Commentary
(1) After prolonged discussion, the Commission agreed to adopt article 28

based on the analogy of article 47 of the Vienna Convention on Diplomatic
Relations f 1961 and other Corresponding Conventions. 58/ A certain degree
of flexibility was considered desirable for thcse marginal instances where a
restrictive application of the present articles might be applied by the State
of the forum in respect of another State, because that other State has adopted
the same restrictivce application of the articles to the State of the forum.

22/ United Natlons, Treaty Series, vol. 500, p. 95.
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This reciprocal treatment resulting in restrictive application of the articles
is not to be taken as a discriminatory measure against the other State
adopting the same restrictive application.

(2) Another area of flexibility was also maintained by recognition of more
limited international agreements applicable between States in various regions
which, with regard to immunities, may have adopted or may adopt treatment
Adifferent from that provided in the present articles. Different but

concurrent régimes are possible within the limits of the law of treaties.
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CHAPTER TIII

STATUS OF THE DIPLOMATIC COURIER AND THE DIPLOMATIC bAG
NOT ACCOMPANIED BY DIPLOMATIC COURIER

A. Introduction
23. The Commission at {its twenty-ninth aession, in 1977, began its
consideration of thu. topic "Status of the diplomatic courier and the
diplomatic bag not accompanied by the diplomatic courier™, pursuant to
General Assembly resolution 31/7€ of 13 December 1976.
24. The Commission at its thirtieth session, in 1978, considered the report
of a Working Group on the topic, established by the Commission under the
chairmanship of Mr. Abdullah El-Erian. The results of the study undertaken by
the Working Group were submitted by the Commission in its report to the
General Assembly, at its thirty-third session in 1978. The General Assembly,
in its resolution 33/139 of 19 December 1978, recommended that the Commission
should continue the study concerning the status of the diplumatic courier and
the diplomatic bag not accompanied by diplomatic couriery and, in
resolution 33/140 of 19 December 1978, decided that it would give further
consideration to this question whe:: the Commission submits to the
General Assembly the results of its work on the possible elaboration of an
appropriate legal instrument on the topic.
25. The Commission at its thirty-first session, in 1979, appointed
Mr. Alexander Yankov, Spaclal Rapporteur for the topic, for the purpose of the
preparation of a set of draft articles for an appropriate leyal jinstruvent.
26. As between its thirty-sacond session, in 1980, and its
thirty-seventh session, in 1985, the Commission received and considered
six reports from the Special Rapporteur which contained, among other matters,
proposals for texts of draft articles on the topic. 59/

59/ For thre six reports of the Special Rapporteur, sea:
Yearbook ... 1980, vol. II (Part One), p. 231, document A/CN.4/335,
Yearbook ... 1981, vol. II (Part One), p. 151, document A/CN.4/347 and Add.1l
and 2y
Yearbook ... 1982, vol. II (Part One), p. 247, document A/CN.4/359 and Add.1l,
Yearbook ... 1983, vol. II (Part One), p. 62, document A/CN.4/374 and Add.1l-4,
Yoarbook ... 1984, vol. IT (Part One), p. 72, document A/CN.4/382 and
document A/CN.4/390 and Corr.l.
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27. A8 of the concluasion of its thirty-seventh gsession, in 1985, the
Commission had reached the following stage in its work on the preparation of
draft articles.

(a) The Commission, on the basis of draft articles 1 to 35 proposed by
the Special Rapporteur and following discussions in plenary and in
Drafting Committee, had provisionally adopted draft articles 1 to 27 on first
readings namely, dreft a:rticle 1 (Scope of the present articles)y, draft
article 2 (Couriers and bags not within the scope of the present articles),
draft article 3 (Use of terms)y draft article 4 (Freedom of official
communications)) draft article 5 (Duty to respect the laws and requlations of
tile receiving State and the transit State), draft art’ :le 6
(Non-discrimination and reciprocity)y draft article 7 (Documentation of the
diplomatic courier); araft article B (Appointment of the diplomatic
courier)) draft article 9 (Nationality of the diplomatic courier);
article 10 (Functions of the diplomatic courier)y draft article 11 (End of
the functions of the diplomatic courier), draft article 12 (T)e diplomatic

courier declared persona non grata or not acceptable); draft article 13

(Facilities)y draft article 14 (Entry into the territory of the recelving
State or the transit State), draft article 15 (Freedom of movement)j
draft article 16 (Personal protection and invinlability); draft ar lcle 17
(Inviolability of temporary accommodation)y draft article 18 (Tmmunity from
jurisdiction)y draft article 19 (Exemption from personal examination, customs
duties and inspection)y draft article 20 (Exemption from dues and taxes))
draft article 21 (Duration of privileges and immunities); (raft article 22
(Waiver of immunities); dJraft article 23 (Status of the captain of a ship or
aircraft entrusted with the diplomatic bag), draft article 24 (Identification
of the diplomatic .vag)y draft article 25 (Content of the diplomatic bag),
draft article 26 (Transmission of the diplomatic »ag by postal service or by
any mode of transport); draft article 27 (Facilities accorded to the
diplomatic bag),

(b) The Commission iiad referred draft articles 36 to 43, as proposed by
the Special Rapporteur, to its Drafting Committee. hs of the conclusion of
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the thirty-seventh session of the Commisgsion, the Drafting Committee, because
of pressure of work, had not been able to give congideration to these draft
articles. 60/

B. Consideration of the topic at the present session
28. At its thirty-eighth session the Commission had before it the seventh
report submitted by the Special Rapporteur (A/CN.4/400). The seventh report

contained proposed revised texts of and explanations to draft articles 36, 37,
41, 42 and 43, entitled "inviolability of the diplomatic bag" (article 36);
"Exemptions from customs duties, dues and taxes®™ {(article 37))
"Non~-recognition of States or Government or absence of diplomatic or consular
relations™ (article 41), "Relation to other conventions ar 3 international
agreements” (article 42) and “Optional declaration of exceptions to
applicability in regard to designated types of couriers and bags"

(article 43). The seventh report algo included the text of and explanations
concerning a new draft article 39 entitled "Protective measures in case of
force majeure®™, combining and replacing former draft article 39 ("Protective
measures in circumstances preventing the delivery of the diplomatic bag") and
draft article 40 61/ ("Obligations of the transit State in case of

force majeure or fortuituous event"). 62/

29. The Commission considered the Special Rapporteur's seventh report at its
1948th to 1951st meetings. After hearing the introduction of the

Special Rapporteur, the Commission discussed the revised texts of draft
articles 36, 37, 41, 42 and 43 as well as the text of new draft article 39 and
decided to refer them to the Drafting Committee.

§2/ For a fuller statement of the historical background of this topic,
see Official Records of the General Assembly, Fortieth Session, Supplement
No. 10 (A/40/10), paras. 164-175.

61/ For the text of former draft articles 39 and 40 as submitted by the
Special Rapporteur in his sixth report (A/CN.4/390 and Corr.l), see
Official Records of the General Assembly, Thirty-fourth Session,
Supplement No.10 (A/40/10), footnotes 11l and 112.

62/ The revised texts of draft articles 36, 37 and 41 to 43 and the text
of new draft article 39, are set out in the Special Rapporteur's seventh
report {A/CN.4/400).
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30. At its 1980th meeting on 2 July 1986, the Commission considered the
report. of the Drafting Committee introduced by its Chairman. After discussina
the report, the Commission provisionally adopted draft articlea 28 to 33 and
commentaries thereqto. The Commission decided to align the language in

article 3, paragraph 1, subparagraph (2), provisionally adopted at its
thirty-fifth session and dealing with the definition of the diplomatic bag,
with the language of article 25 adopted at its thirty-seventh session. The
relevant passage of article 3, paragraph 1 (2) therefore reads: "official
correspondence and documents or articles intended exclusively for official
use”. It was decided to reverse che numbering of articles 7 and 8
provisionally adopted at the thirty~-fifth session so that the article on
"appointment of the diplomatic courier” becomes article 7 and the article on
"documentation of the diplomatic courier” becomes article 8. The title to
article 13 provisionzlly adopted at the thirty-sixth session, was modified to
read "¥Facilities accorded to the Aiplomatic courier®™ to align that title with
the title to article 27 provisionally adopted at the thirty-seventh session,
which reads "Facilities accorded to the diplomatic bag". The Commission also
decided to divide the draft into four sections as follows:s I. General
Provisions (articles 1 to 6)y 1I. Status of the diplomatic courier and the
captain of a ship or aircraft entrused with the diplomatic bag (articles 7

to 23)y ITII. Status of the diplomatic bag (articles 24 to 29),

IV. Miscellaneous Provisions (articles 30 to 33).

31. “he Commission, thereafter, at its 1980th meeting on 2 July 1986, adopted
on firet readirg the draft articles on the topic as a whole. The draft
articles are set out below in Section D.1l of this chapter of the report.

32, The Commission, at its 1980th meeting on 2 July 1986, Aacided that in
accordance with articles 16 and 21 of the Statute of the Cvw.mission, the draft
articles set out in Soction D.1l of this chapter, should be transmitted through
the Secretary-General to Governments for comments and observations, and that
it should be requested that such comments and observa:xions be submitted to the
Secretary-General by 1 January 1988.
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C. Tribute to the Specizl Rapporteur, Mr. Alexander Yankov
33. The Commission, at its 1980th meeting on 2 July 1986, adopted by

acclamation the following resolution:

"The International law Commission,

Having adopted provisional'y the draft articles on the status of the
diplomatic courier and the diplomatic bag not accompanied by diplomatic
courier,

Desires to express to the Special Raporteur, Mr. Alexander Yankov,
its deep appreciation for the outstanding contribution he has made to the
treatment of the topic by his scholarly research and vust experience,
thus enabling the Commission to bring to a succawsful conclusion its
first reading of the draft articles on the status of the diplomatic
courier and the diplomatic bag not accompanied by diplomatic courier.”

D. Draft articles on the atatus of the diplomatic ocourier and
the diplomatic bag not accompanied by diplomatic courier

1. Text of tr» draft articles provisionally adopted by thu
Commission on first reading 63/

PART I
GENERAL PROVISIONS
Article 1

Scope of the present articles

The present .rticles apply to the diplomatic courier and the
diplomatic bag employed for the official communications of a State with
its missions, consular posts or delegations, wherever situated, and f.r
the cfficial communications of those missions, consular posts or
delegations with the sending State or with each other.

63/ For the commentaries to articles 1 to 7, provisionally adopted by
the Commission at its thirty-fifth session, see the report of the
International Law Commission on the work of its thirty-fifth session. Official
Records of tha General Assembiy, Thirty-eighth session, Supplement No.l0
(A/38/10), chap. V. section C. For the commentary to article 8,
provisionally adopted at the thirty-fifth and thirty-sixth sessiois, as wall
as the commer.taries to articles 9 to 17, 19 and 20, provisionally dopted at
the thirty-sixth session, see the report of the International Law ..ommission
on the work of its thirty-sixth session, Official Records of the
General Assembly, Thirty-ninth Sessjor, Supplemsnt No.1l0 (A/39/1C),
chap.III. section C.2. For the commentary to paragraph 2 of article 12, from
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Article 2

Couriers and bags not within the scope of the present articles

The fact that th- present articles do not apply to couriers and bags
employed for the official communications of international organizations,
shall not affects

(a) the legal status of such couriers and bags,

(b) the application to such couriers and bags of any rules set
forth in the present articles which would be applicable under
international law independently of the present articles.

Article 3
Use of terms
1. For the purposes of the present articles:

(1) "diplomatic courier" means a person duly authorized by the
sending State, either on a regular basis or for a special occasion as a
courier ad hoc, ass

(a) a diplomatic courier within the meaning of the
Vienna Convention on Diplomatic Relations of 18 April 1961,

(h) a consular courier within the meaning of the Vienna Convention
on Counsular Relations of 24 April 1963,

(c) a courier of a special mission within the meaning of the
Convent.ion cn Special Missions of 8 December 1969, or

(d) a ocourier of a permanen. nission, of a permanent observer
mission, of a delegation, or of an ovserver delegation, within the
meaning of the Vienna Convention on the Representation of States in Their
Relations with Intermational Organizations of a Universal Character of
14 March 1975,

who is entrusted with the custody, transportation and delivery of the

diplomatic bag, and is employed for the official communications referred
to in article 1,

which j» -,raph the Commission at its thirty-seventh session decided to remove
the brackets which had appeared in the text as provisionally adopted at its
thirty-sixth sassion, as well as for the commentary to articles 18 and 21

to 27, see report of the International Ilav Commission on the work of its
thirty-seventh session, Official Records of the General Assembly, Fortieth
gession, Supplement No.l10 (A/40/10), Chapter IV, section C.2.
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(2) “diplomatic bag"” means the packages containing official
correspondence, and documents or articles intended excluasively for
official use, whether accompanied by diplomatic courier or not, which are
used for the official communications referred to Ln article 1 and which
bear visible external marks of their chara.ter as.

(a) a diplomatic bag within the meaning of the Vienna Convention on
Diplomatic Relations of 18 April 1961,

(b) a consular bag within the meaning of the Vienna Convention on
Consular Relations of 24 April 1963,

(c) a bag of a special mission within the meaning of the Convention
on Specia. Missions of 8 December 1969y or

(d) a bag of a permanent mission, of a permanent ubserver mission,
of a delegation o1 of an observer delegation within the meaning of the
Vienna Convention n the Representation of States in Thei. Relations with
Internationil Organizations of a Universal Character of 14 March 1975

(3) "sending ':tate" means a State dispatching a diplomatic pag to
or from its missiom: . consular posts, or delegations)

(4) "receiving State"” means a State having on its territory
missions, consular posts or delegations ot the sending State which
receive or dispatch a diplomatic bag)

(5) "transgit State" means a State through whose territory a
diplomatic courier or a diplomatic bag passes in transit,

(6) "mission" means:

(a) a permanent diplomatic mission within the meaning »Z the
Vienna Convention on Diplomatic Relations of 18 April 1961,

(b) a special mission within the meaning of the Convention on
Special Missions of 8 December 1969, and

(c) a permanent mission or a permanent observer mission within the
meaning of the Vienna Convention on the Representation of States in Thaeir
Relations with International Organizations of a Universal Character of
14 March 1975,

(7) "“corsular post"” means a consulate-general, consulatae,
vice-consulate or consular agency within the meaning of the
Vienna Convention on Consular Relations of 24 April 1963,

(8) "delegation” means a delxgation or an observer delegation
within the meaning of the Vienna Counvention on the Representation of
States in Their Relations with International Organizations of a Universal
Character of 14 March 1975,
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(9) *“international organization™ means an intergovernmental
organization.

2, The provisions of paragraph 1 of the present article regarding the
use of terms in the prasent articles are without prejudice to the use of
those terms or to tha meanings which may be given to them in other
international instruments or the internal law of anv State.

Article 4

Freadom of official communications

1. The receiving State shall permit and protect the official
cosmanioations of the sending State, effucted through the diplomatic
conwrier or the diplomatic bag, as referred to in article 1.

2. The transit State shall accord to the official communicatione of the
sending State, effected through the diplomatic courier or the diplomatic
bag, the same freedom and protection as is accorded by the recelving
State.

Article 5

Duty to respect the laws and regqulations of the
receiving State and the transit State

1. The sending State shall ensure that the privileges and immunities
accorded to its diplomatic courier and diplomatic bag are not used in a
manner incompatible with the object and purpose of the present articles.

2. Without prejudice to the privileges and immunities accorded to him,
it is the duty of the diplometic courier to respect the laws and
ragulationas of the receiving State or the transit State, as the case may
be. He also has the duty not to interfere in the internal affairs of
the receiving State or the transit State, as the case may be.

Article 6

Non-discrimination and recip)  =>ity

1. In the application of the provisions of the present articles, the
receiving State or the transit State shall not discriminate as between
States.

2. However, discrimination shall not be regardnod as taking place:

(a) wnere the receiving State or the transit State applies any of
the provisions of the prasent articles restrictively because of a
restrictive application of that provision to its diplomatic courier or
diplomatic bag by the sending Sttey



(b) where States modify among themselves, Ly custom or agresment,
the extent of facilities, privileges and immunities for their diplomatic
couriers and diplomatic bags, provided that such a modification is not
incompatible with the object and purpose of the present articles and does
not affect the enjoyment of the rights or the performance of the
obligations of third States.

PART TI

STATUS OF THE DIPLOMATIC COURIER AND THE CAPTAIN OF A SHIP
OR AIRCRAFT ENTRUSTED WITH THE DIPLOMATIC BAG

Article 7

Appointment of the diplomatic courier

Subj.ct tc the provisions of articles 9 and 12, the diplomatic
courier is freely appointed by the sending State or by its missions,
consular posts or deleg.tions.

Article 8

Documentation of the diplomatic courier

The diplomatic courier shall be provided with an official document
indicating his status and the number of packages constituting the
diplomatic bag which is accompanied by him.

Article 9

Nationality of the diplonatic courier

1. The diplomatic courier should in principle be of the natinnality of
the sending State.

2. The diplomatic courier may not be appointed from among persons
having the nationality of the receiving State except with the consent of
the State which may be withdrawn at ar' time.

3. The receiving State may reserve the right provided for in
paragraph 2 of this article with regard tos

(a) nationals of the sending State who are permanent residents of
the receiving State,

(b) nationals of a third State who are not also nationals of the
sending State.
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Article 10

Functions of the diplomatcic courier

The functions of the diplomatic courier consist in taking custody
of, transporting and delivering at its destination the diplomatic bag
entrusted to him.

Article 11

End of the functions of the diplomatic courler

The functions of the diplomatic courier come to an end, inter alia,
upons

(a) notification by the sending State to the receiving State and,

where necessary, to the transit State that the functions of the
diplomatic courier have been tearminated)

(b) notification by the receiving State to the sending State that,
in accordance with article 12, it refuses to recognize the person
concerned as a diplomatic courier,

Arti cle__li

The diplomatic courier declared persona non grata or not acceptable

1. The receiving State may at any time and without having to explain
its decision notity the sending State that the diplomatic courier is
parsona non grata or not acceptable. In any such case, the sending
State shall, as aprropriate, either recall the diplomatic courier or
terminate his functions to be performed in the receiving State. A person
may be declared non grata or not acceptable before arriving in the
territory of the receiving State.

2. If the sending State refuses or fails within a reasonable period to
carry out its obligations under paragraph 1 of this article, the
receiving State may refuse trn recognizs the pverson concerned as a
diplomatic courier.

Article 13

Facilitiee accorded to the diplomatic courier

1. The receiving State our, as the case may be, t.e transit State shall
accord to the diplomatic courier the facilities necessary for the
performance of his functions.
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2. The recelving State or, as the case may be, the transit State shall,
upon request and to the extent practicable, assist the diplomatic courier
in obtaining temporary accommodation and in establishing contact through
the telecommunications network with the sending State and {ts missions,
consular posts or delegations, wherever situated,

Article 14

Entry into the ferritory of the receiving State or the transit State

1. The receiving State or, as the case may be, the transit State shall
permit the diplomatic courier to enter its territory in the performance
of his functions.

2. Visas, where required, shail be granted by the receiving State or
the transit State to the diplomatic courier as promptly as _ossible.

Article 15

Freedom of movement

Subject to its laws and regulations concerning zones entry into
which is prohibited or requlated for reasons of national security, the
receiving State or, as the case may be, the transit State shall ensure to
the diplomatic courier such freedom of movement and travel in its
territory as is necessary for the performance of his functions.

Personal protection and inviolability

The diplomatic courier shall be protected by ihe receiving State or,
as the case may be, by the transit Ftate in the performance of his
functions. Fe shall enjoy personal inviolab'lity and shall not be
liable to any form of arrest or detention.

Article 17

Inviolability of temporary accommodation

1. The temporary accommodation of the diplomatic courier shall be
inviolable. The agents of the receiving State or, as the case may be,
of the transit State, may no. enter the temporary accommodation, except
with the congsent of the diplomatic courier. Such oconsent may, however,
be agsumed ir. case of fire or other disaster requiring prompt protective
action.

2. The diplomatic courier shall, to the extent practimble, inform the
authorities cf the receiving State of the transit State of the location
of his temporary accommodation.



3. The temporary accommodation of the diplomatic courier shall not be
subject to inspection or search, unless there are serious grounds for
believing that there are in it articles the possession, import or export
of which is prohibited by the law or oontrolled by the quarantine
regulations of the receiving State or the transit State. Such
inspection or search shall be conducted only in the presence of the
diplomatic ocourier and on condition that the inspection or search be
affacted without infringing the inviolability of the person of the
diplomatic courier ¢r the inviolability of the diplomatic bag carried by
him and will not cause unreascnable delays or impediments to the delivery
of the diplomatic bag.

Prticle _1_8_

Imnunity from jurisdiction

1. The diplomatic courier shall enjoy immunity from the criminal
‘urisdiction of the receiving State or, as the case may be, the transit
State in respect of all acts performed in the exercise of hie functions.

2. He shall also enjoy immunity from the civil and administrative
jurisdiction of the receiving St e or, as the case may be, the transit
State in 19spect of all acts per: rmed in the exarcise of his functions.
This immunity shall not extend to an action for damages arising from an
accident caused by a vehicle the use of which may have involved the
liability of the courier where those damages are not recoverable from
insuraace.

3. No measures of execution may be taken in raspect of tle diplomatic
courier, except in cases where he does not enj»y immunity under
paragraph 2 of this article and provided that *he measures concerned can
be taken without infringing the inviolability of his person, temporary
accommodation or the diplomatic bag entrusted to him.

4. The diplomatic courier is not obliged to give evidence as a witness
in cases involving the exercise of his functions. He may be required to
give evidence in other cases provided tuat this would not cause

unreasonable delays or impediments to the delivery of the diplomatic bag.

5 The immunity of the diplomatic courier trom the jurisdiction of the
recaiving State or the transit State does not exempt him from the
jurisdiction of the scnding State.

Article 19

Exemption from personal examination, customs
duties and inspection

1. The diplomatic courier shall be exempt from personal examinacion.

2. The receiving State or, as the case may be. the transit State shall,
in acocordance with such laws and requlations as it may adopt, permit
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entry of articles for the personal use of the diplomatic ocourier imported
in his personal baggage and shall grant exemption from all customs
duties, taxes and related charces on such articles other than charges
levied for specific services rendered.

3. The personal baggage of the diplomatic courier shall be exempt from
inspection, unless there are serlous grounde for believing that it
contains articles not for the personal use of the diplomatic courier or
articles the import or axport of which is prohibited by the law or
controlled by the gusrantine regulations of the recelving State or, as
the case may be, of the transit State. Such inspection shall be
conducted only in the presence of the diplomatic courier.

_Atticle 20

Exemption from dues and taxes

The diplomatic corwier shall, in the performance of his functions,
be exempt in the receiving State or, as the case may be, in the transit
State from all those dues and taxes, national, regional or municipal, for
which he might otherwise he liable, except fo. indirect taxes of a kind
which are normally incorporated in the price of goods or services and
charges levied for specific services rendered.

Article 21

puration of privileges and immunities

1. The diplomatic courier shall enjoy privileges and immunities from
the moment he enters the territory of the receiving State or, as the case
may be, the transit State in order to perform his functions, or, if he is
already in the territory of the receiving State, from the moment he
begins to exercise his Ffunctions. Such privileges and immun’ties shall
normally cease at the moment when the diplomatic courier leaves the
territory of the receiving State or the transit State. However, the
privileges and immunities of the diplomatic courier ad hoc shall cease at
the moment when the courier has delivered to the consignee the diplomatic
bag in his charge.

2. When the functions of the diplomatic courier come to an end in
accordance with article 11 (b), his privileges and immunities shall cease
at the moment when he leaveg the territory of the receiving State, or on
the expiry of a reasonable period in which to do so.

3. Notwithstanding the foregoing paragraphs, immunity shall continue to

subsist with respect to acts performed by the diplrrmatic courier in the
exercise of his functions.

- 64 -



Article 22

Waiver of immunities

1. The sending State may walve the immunities of the .iplomatic courier.

2. Waiver must always be expressed, except as provided in paragraph 3
of this article, and shall be communicated in writing.

3. The initiation of proceedings by the diplomatic courier shall
preclude him from invoking immunity from jurisdiction in respect of any
counter-claim directly connected with the principal claim.

4. Wwaiver of immunity from jurisdiction in respect of civil or
administrative proceedings shall not be held to imply waiver of immunity
in respect of the execution of the judgement for which a separate walver
shall be necessary.

5. If the sending State does not waive the immunity of the d., lomatic
courier in respect of a civil action, it shall use its best endeavours to
bring about a just settlement of the case.

Article 23

Status of the captain of a ship or aircraft entrusted
with the diplomatic bag

1. The captain of a ship or aircraft in commercial service which is
scheduled to arrive at an authorized port of entry muy be entrusted with
the diplomatic bag of the sending State or of a mission, consular post or
delegation of that State.

2. The captain shall be provided with an official document indicating
the number of packages constituting the bag entrusted to him, but he
shall not be considered to be a diplomatic courier.
3. The receiving State shall permit a member of a mission, consular
post or delegation of the sending State to have unimpeded access to the
ship or aircraft in order to take possession of the bag directly and
freely from the captain or to deliver the bag directly and freely to him.

PART ITI

STATUS OF THE DIPLOMATIC BAG
Article 24

Identification of the diplomatic bag

1. The packages congtituting the diplomatic bag shall bear visible
external marks of their character.
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2. The packages constituting the diplomatic bag, if unaccompanied by a
diplomatic courier, shall also bear a visible indication of their
destination and consignee.

Article 25

Content of the diplomatic bag

1. The diplomatic bag may contain only official correaspondence, and
documents or articles intended exclusively for official use.

2, The sending State shall take appropriate measures to prevent the
dispatch through its diplomatic bag of articles other than those refarr :d
to in paragraph 1.

Article 26

Trangmisgion of the diplomatic bag by postal service
or by any mode of transport

The conditions governing the use of the postal service or of any
mode of transport, established by the relevant international or national
rules, shall apply to the transmission of the packages constituting the
diplomatic bag.

Article 27

Facilities accorded to the diplomatic bag

The receiving State or, as the case may be, the transit State shall
provide the facilities necessary for the safe and rapid transmission or
delivery of the diplomatic bag.

Article 28

Protection of the diplomatic bag

1. The diplomatic bag shall (be inviolable wherever it may be, it
shall] not be opened or detained [and shall be exempt from examination
directly or through electronic or other techniml devices).

2. Nevertheless, if the competent authorities of the receiving [or the
tranait] State have serious reasons to believe that the [consular] bag
contains something other than the correspondence, documents or articles
referred to in article 25, they may requeat [that the bag be subjected to
examination through electronic or other technical devices. If such
examination does not satisfy the competent authorities of the raceiving
[or transit] State, they may further request] that the bag be opened in
their presence by an authorized representative of the sending State. 1If
{[either] [this] request is refused by the authorities of the sending
State, the competent authorities of the receiving [or the transit] State
may require that the bag be returned to its place of oriyin.
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Article 29

Exemption from customs duties, dues and taxes

The receiving State or, as the mse may ba, the tranasit State shall,
in acocordance with such lawa and regulations as it may adopt, permit the
entry, transit and departure of the diplomatic bag and shall exempt it
from customs duties and all national, regional or municipal dues and
taxes and related charges other than charges for storage, cartage and
similar services.

PART 1V
MISCELIANEOUS PROVIS IONS
Article 30

Protective measures in case of force ma jeure or other circumstances

1. In the event that, due to force majeure or other circumstances, the
diplomatic courier, or the captain of a ship or aircraft in commercial
service to whom the bag has been entrusted or any other member of the
crew ig no longer ablu to maintain custody of the diplomatic bag, the
receiving State or, as the case may be, the transit State shall take
appropriate measures to inform the sending State and to ensure the
integrity and safety of the diplomatic bag until the authorities of the
sending State take re-possession of it.

2. In the event that, due to force majeure, the diplomatic ocourier or
the diplomatic bag is present in the territory of a State which was not
initially foreseen as a transit State, that State shall accord protection
to the diplomatic courier and the diplomatic bag and shall extend to them
the facilities necessary to allow them to leave the terxitory.

Article 31

Non-recognition of States or Governments or
absence of diplomatic or consular relations

The facilities, privileges and immunities accorded to the diplomatic
courier and the diplomatic bag under the present articles shall not be
affected either by the non-recognition of the sending State or of its
Government or by the non-existence of diplomatic or consular relations.

Article 132

Relationship between the present articles and existing
bilateral and regional agreements

The provisions of the present articles shall not affect bilateral or
regional agreements in foroe as between States parties to them.
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Article _}_3_

Optional declaration

1. A State may, at the time of expressing its consent to be bound by
the present articles, or at any time thereafter, make a written
declaration specifying any oategory of diplomatic courier and
corresponding mtegory of diplomatic bag listed in paragraphs 1 and 2 of
article 3, %5 which it will not apply the present articles.

2. Any declaration made in accordance with paragraph 1 shall he
communicated to the depositary who shall circulate copies thereof to the
parties and to the States entitled to become parties to the present
articles. Any such declaration made by a contracting State shall take
ef fect upon the entry into force of the present articles for that State.
Any such declaration made by a party shall take effect upon the expiry of
a period of three months from the date upon which the depositary has
ciraulated copies of that declaration.

3. A State which has made a leclaration under paragraph 1 may at any
time withdraw it by a notifimtion in writing.

4. A State which has made a declaration under paragraph 1 shall not be
entitled to invoke the provisions relating to any mategory of diplomatic
conrier and diplomatic bag mentioned n tne declaration ag ~mainst
another party which has accepted the applimbility of those prcvisions to
that categn y of courier and bag.

2. Text of draft articles 28 to 33, with commentaries
thereto, provisionally adopted by the Commission at
its thirty-eighth session

brticle 28

Protection of the diplomatic bag

1. The diplomatic bag shall [be inviolable wherever it may bej, it
shall] not be opened or detained [and shall be exempt from examination
directly or through electronic or other technical devices]).

2. Navertheless, if the competent authorities of the receiving [or the
transit] State have serious reasons to believe that the [consular] bag
contains something other than the correspondence, documents or articles
referred to in article 25, they nay request [that the bag be subjected to
exanination through electronic or other techniml devices. 1If such
sxamination does not satisfy the competent avthorities of the receiving
for transic] Strte, they may further request] that the bag be opened in
their presence .y a) authorized representative of the sending State. If
[either] [this] request i8 retused by the authorities of the sendinq
State, the competenit authorities of the receiving [or the transit] State
may require that the bag he raeturned to 1ts place of origin.
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Commentary
(1) The text c“ dcaft article 26, which has been considered as a key
provigion withii the set of draft articles on the rntatus of tha diplomatic
ocourier and the Aiplomatic bag not accompanied by diplomatic courier has given
rise to lengthy dlacussion and differing points of view. Although several
areag of disigreement, which are raflectad by the bracketed portions of the
draft article, still remain unresolved, the Commission has decided to adopt
the text of drai’t article 28 in its present form, as tha observations and
suggestions tc e made by Governments may, at the time of the second reading
of the draft articles, help bridge the gap between present conflicting
positions.
Paragraph 1
(2) The unbracketed portion of paragrsph 1, nzmely, "the diplomatic bag shall
not be opened or detained”, 18 a reproduction of the relevant provisions
ocontained in thu four multilateral conventions on diplomatic and consular law,
namely. article 27, paragraph 3, ¢. the 1961 Visnna Convention on Diplomatic
Relations, article 35, paragraph 3, first sentence of th: 1963 Vienna
Convention on Consular Relations, arcticle 28, paragraph 4, of the 1969
Convention on Special Missions; article 27, paragraph 3, and article 57,
paragraph 4 of the 1975 Vienna Convention on the Representation of States in
their Relations with International Organizations of a Universal Character.
(3) The principle that the diplomatic bag shall not be opened or detained
coastitutes the most important aspect of this means of communication and haa
been upheld as a rule with wide-standing recoynition. The immunity from the
gsearch of the bag has been considered as the reflectio of the basic principle
of the inviolability of the archives and documents of the mission generally
recognized by customary international law.
(4) The first substantive element of the rule is that the bag caniot be
opened without the consent of the sending State. This duty of abstention on
the part of the receiving or transit State constitutes an essential component
for the protection of the bag and the respect for the confidential nature of
its content, which derives from the principle of confidentiality of diplomatic
correspondencsa.
(5) The other substantive element of the rule is related to the obligation of

the receiving or, as the cdse may be, the ‘ransit State, not to detain the
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diplomatic bag while on its territory. The detention ot the bag cunstitutes
an infringement of the freedom of communication by means of diplomatic
correspondence. Furthermore, the detention of the bag would mean that for
certain periods of time it would find itself under thea direct control of the
authorities of the tranait or the receiving State. This may give riss to a
suspicion that within this period the bag has undergone an unauthorized
examination incompatible with the requirements for thu obiervance of its
oconfidential character. 1t is obvious that any detention of the bag may upset
the initial time-schedule for its transportation, thus delaying its delivery.
Finally, the detention of the bag may compromise its safety as the receiving
or the transit State might not be at all times in a position to ensure 1its
integrity and guarantee the continuation of its journey.

(6) There was a discussion in the Commission as to whether the obli{gations
not to open or detain the bag should be mtegorized as "inviolability of the
diplomatic bag". Some members felt that thir was the correct concept to
designate legal protasction of the bag all cthe more so as the latter derived
from the principle of invi..lability of the archives and documents of the
misgion and of diplomatic correspondence. Other members did not think that
this concept wzs really necessaryy it had not been used in connection uwith
the bag in any of the above-mentioned multilateral conventions on diplowatic
and consular law and might introduce confusion with regi.rd to other parts of
the draft article. Furthermore, the concept of inviolability was not
consigtent with a fair balance between the interest of the sending State in
ensuring the confidentiality of its bags and the security interests of the
receiving and the transit States. As a result of this conflict of opinions in
the Commiasion, the words "be inviolable wherever it may be" appear between
brackets.

(7) The other bracketed element in paragraph 1 is che phrase "and shall be
exempt from examination directly o;r through electronic or other technicel
devices”. Some memtars of the Commission felt that the inclusion of this
phrase was necessary as the evolution of technology had c. saated very
~sophistlalted means of examination which may result in the violation of the
confidentiality of the bag, means which waere only at the disyr.sal of the most
developed States. Other members of the Commission, in-oking security

interests of the receiving or trangit States, and certain characteristics of
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today's internationsal relations felt that the possibility, in exceptional
msges, of subjecting the bag to security checks by means of scanning through
alactronic or other techmionl devices was of fundamental importance to ensure
the safety of international commuuimtions and to prevent abuses rugarding the
contents of diplomatic bags. In the view of those members the inclus on of
the phrase was incompatible with the balanced solutio. that paragraph 2 vas
intended to achieve. The point was also made that bags and other luggage
which were not scanned would not be accepted by many airlines.

Paragraph 2

(8) The unbracketed portion of paragraph 2 haa as source the second sentence
of article 35, paragraph 3, of the 1963 Vienna Convention on Consular
Relations. The paragraph intends to introduce a balance between the interests
of the sending State in ensuring the protection, safety and confidentiality of
the contents of its diplomatic bag and the security interests of the receiving
State. In this connection, contemporary international practice has witnessed
cases of the diplomatic bag being used or attempted to be used for the illicit
import or export of foreign currency, narcotic drugs, arms or other items and
aven for the transport of human beings which have violated the established
rules regarding the admissible contents of the bag and have adversely affected
the legitimate interest: of the receiving States. Although the protectiocn of
the diplomatic bag should be considered as a fundamental principle for the
normal functioning of official communiwations between States, the
implementation of that principle should not provide an opportunity for abuse
affecting the interests of the receiving State. This is why the draft
paragraph provides that if the competent authorities of the receiving State
have serious grounds to believe that the b. j contains something other than its
permissible content (draft article 25) they may request that the bag be opuned
in their presence by an authorized representative of the sending State. If
this request is refused by the authorities of the sending State, the competent
authnorities of the receiving State may require that the bag be returned to its
place of origin.

(9) Some members felt that a provision of this nature might give rise to
disputes as sending States may, in their “urn, claim that requests for opening
the diplomatic bag on presumption of unlawful content of the bag might be

motivated by an attempt to breach the confidentiality of the bag's cmtents.
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Other members felt that the principle of reciprocity would act as an effectiv
barrier against possible abuse of the receiving State in requesting the
opening of the bag.

(10) Tne word "consular™ appears between brackets bemuse there was no
agreement in the Commigsion as to whether the provision should apply to all
bags or only in the oase of consular bags. Some members found unacceptable
the intended extension of the régime of the consular bags to other types of
bags. Other members indimted that, s e the purpose of the draft articles
wag the uniformization of rules on couriers and bags, it wag unacoceptable to
confine paragraph 2 to the consular bag. Paragraph 2, applying to all bags,
was a bagic component of the acceptability of paragraph 1.

(11) The word “transit™ also appears in brackets becuse some members of the
Commission could not accept the extenaion to the transit State of the rights
acrorded by the draft paragraph to the reoeivingy State.

(12) There is a third bracketed portion in paragraph 2, namely, the words
"that the bag be subjected to examination through elactronic or other
technical devices. 1If such examination does not satisfy the competent
authorities of the recei .g [or tranait] State, they may further request”.
The inclusion of this bracketed portion of the draft paragraph responds to the
feeling of some members of the Commission that an intrruediate step should be
created giving an additional option to the receiving ..ate rather than request
from the outset the opening of the bag. It was made clear that it constituted
an option for the receiving State and not a necessary step before requesting
the opening of the bag, since the receiving State may request from the outset
that the bag be opened without using the intermediate step. Some members
tound this proposal illogiml and contrary to existing law, and questionable
in 8o far as it would involve a multiplicity of controls and make satisfaction
of the receiving State dependent on subjective criteria, and would, mor eover ,
not require autotmatic release of t:he‘baq for lack of evidence. One member of
the Commission was of the opinion that this provision was illogiml and absurd
as it d4:4 not in fact provide for an option for the receiving State but rather

for the exercise by that State of two measures of control one after another.
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Article 29

Exemption from customs duties, dues and taxes

The receiving State or, as the case may be, the transit State shall,
in accordance with such laws and regqulations as it may adopt, permit the
entry, transit and departure of tha diplomatic bag and shall exempt it
from customs duties and all national, regional or municipal dues aud
taxes and related charges other than charges for storage, cartage and
similar services.

Cammntarx

(1) There is no specific provision in the codifimation conventions on
diplomatic and consular law concerning the exemption from customs duties, dues
and taxes of the diplomatic bag. The present provision is based on the
oongideration that the bag and its contents are “"articles for official use”™ of
missions, consular posts and delegations sinoce, according to the definition
provided in Araft article 25, the diplomatic bag may rontain only official
correspondence and documents or articles intended exclusively for official
use. Taking the foregoing into acoount, the sourors for this provision are
article 36 of the 1961 Vienna Convention on Diplomatic Relations, article 50
of the 1963 Vianna Convention on Consular Relations, article 35 of the

1969 Convention on Special Missions and articles 35 and 65 of the 1975 Vienna
Convention on the Representation of States in Their Relations with
Tnternational Organizations of a Universal Character.

(2) The obligation for States to permit the entry, transit or departure of
the diplomatic bag has been waell-established in international law and State
practice, and constitutes an essential element of the principle of freedom of
communication enshrined in draft article 4, by making possible the safe,
unimpedsd ind expaditious delivery of the diplomatic message. 7t is also a
corollary of the ofi cial character o¢f the correspondenocs, documents or

art:l 1les contained in the diplomatic bag. The rules and regulations of thn
receiving or trangit State may set principles of orderly administration
stipulating, for instance, reqular points of entry or exit.

(3) As to the exemptions provided for in the draft article, they cover
customs and other fiscal dues and taxes levied by the transit or the receiving
State on the import or export of goods. The exemptions concern also related
charges for customs clearance or other formalities such as those necessary in

gome States to assure the free exempt sta*tus of a given object or article,
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The exemptions are granted in accordance with tha laws and requlations of the
States concerned. They may refer to natione1l, regional or municipal dues and
taxes, as provided for in che domeetic rules and regulations of the recaiving
or the tranasit State. However, the cxemptions from customs duties and related
charges, as well as other dues and taxes levied by the transit or the
receiving State, do not include the charges for storage, martage,
transportation, postage or similar gservices rendered in connection with the
transmission or delivery of the diplomatic bag. Some of these charges for
services, such as postage or transportation, could be waived but only on the
baais of reciproml arrangements between the gsending and the receiving or the

tranait State.

Article 30

Protective measures in cmse of force majeure or other circumstances

1. In the event that, due to foroe majeure or other circumstances, the
diplomatic ocourier, or the captain of a ship or aircraft in commercial
service to whom the bag has been entrusted or any other member of the
crew is no longer able to maintain custody of the diplomatic bag, the
receiving State or, as the case may be, the transit State shall take
appropriate meagures to inform the sending State and to ensure the
integrity and safety of the diplomatic bag until the authorities of the
sending State take re-possession of it.

2. In the event that, due to force ma jeure, the diplomatic courier or
the diplomatic bag is present in the territory of a State which was not
initislly foreseen as a transit State, that State shall accord protection
to the diplomatic courier and the diplomatic bag and shall extend to them
the facilities necessary to allow them to leave the territory.

Commmtarx
(1) The present draft articlas deals with certain obligations on the part of

the receiving or transit States, when force majeure or other circumstances.
(a) prevent the diplomatic courier or any person to whom the diplomatic bag
has been entrusted, under draft article 23, including any member of the crew
of a ship or aircraft in commercial service, from maintaining custody of the
bagy or (b) involve a diversion of the cou ier or the diplomatic bag from
tt;eir scheduled itinerary into the territory of an unforeseen transit State.
Paragraph 1

(2) Paragraph 1 refers to the case where force ma jeure or other

circumstinces, such as death, serious illness, or an accident, prevent the
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oourier, the captain of a ship or aircraft in commercial service to whom the
bag has been entrusted, or any other member of the crew from maintaining
custody of the diplomtic bag. The exceptional character of the circumstances
{nvolved and the significance of the protected interests warrant the adoption
on the part of the receiving or transit State of special msasures of
protection of the safaty of the diplomatic bag. This obligation must be
oconsidered as an expression of international oco-operation and solidarity of
States in the promotion of diplomatic commanioations and it derives from the
general principle of the freedom of communication contemplated in draft
article 4. It was made clear in the Commission that the paragraph was not
intended to cover the cagse of loss of or mishaps to the diplomatic bag
transmitted by postal service or by any mode of transport (draft article 26)
as in such cases it was for the relevant servioce charged with the transmission
to assume responsibility under the special cirocumstances contemplated in the
present paragraph.

(3) The actions to be undertaken by the receiving or the transit State in
these spacial circumstances include the -doption of appropriate measures to
protect the safety of the bag and its integrity. This requires the provision
of the necessary conditiona for the proper storage or custody of the bag. The
transit State or the receiving State must also inform the competent
authorities of the sending State that the bag dispatched by that State happens
to be in their custody, due to special circumstances. When the sending State
has its diplomatic mission or consular post ir rhe receiving or the transit
State this notification should be addressed to them. In the absence of such a
mission or consular post on their territory, the authorities of the receiving
or the transit State where the diplomatic bag was found, must notify either
the Ministry for Foreign Affairs of the send’'ng State or the mission of
another State on its territory which is in clarge of the protection of the
interests of the sending State.

(4) Two clarifimtions were made in the Commission with regard to the
conditions under which the above described obligations may arise for the
receiving and the transit State. Firstly, it is understood that such
obligations can only arise when the raceiving or the transit State has
knowledge of the existence of the spacial circumstances referred to in the

paragraph. Secondly, in the case of a bag entrusted to the captain of a ship
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or alrcraft, the obliqation would only arise for the receiving or the transit
State when there ia no one in the line of command, or no other member of the
crew, in a position to maintain custody of the bag.

Paragraph 2

(5) The source of the provision contained in paragraph 2 is to be found in
article 40, paragraph 4 of the 1961 Vienna Convention on Diplomatic Relations,
article 54, paragraph 4 of tho 1963 Vienna Convention on Consular Relations,
article 42, paragraph 5 of the 1969 Convention o Special Missions and
article 81, paragraph 5 of the 1975 Vienna Convention on the Representation of
States in Their Relations with International Organizations of a Universal
Character.

(6) As a rule, and in normal clrcumstances, the transit States through which
a diplomatic courier or an unaccompanied bag will pass on their way to their
tinal destination are well known in advance. However, there may be cases in
which the diplomatic ocourier or the unaccompanied bag are compelled to enter
into or stay for some time in the territory of a State which had not been
foreseen as part of the normal itinerary of the courier or bag. This may
happen in the occurrence of foroe ma jeure such as adverse weather conditions,
the forced landing of an aircraft, the breakdown of the means of transport, a
natural disaster or other events, beyond the control of the courier or the
carrier of the bag. Unlike the transit State known in advance, and which hasg
granted a transit visa, if so required, the State through which a bag transits
due to force majeure cannot be anticipated. Tt comes into the picture only in
extraordinary situatione. This ig precisely the situation contemplated in
paragraph 2 of the present draft article.

{7) The Vienna Convention on Diplomatic Relations wasg the first multilateral
treaty that established the rule of transit passage of the members of the
diplomatic mission and their families, as well as the diplomatic courier anq
the diplomatic bag whose presence in the territory cf the transit State is Que
to force majeure (article 40, paragraph 4). By analogy with this provision
the unforeseen trangit State is under an obligation to accord to the
‘diplomatic courier and the diplomatic bag in transit, the same inviolability
and protection as are accorded by the rec-iving State. Similar rules ara
contained in the other conventions on diplomatic and coasular law, listed in

paragraph (5) of the present commentary.
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{8) The obligations arising for an unforeseen transit State in a ocase of
foroce majeure fall into two main categories. First, and foremost, there is
the duty of protection, 8o as to ensure the inviolability of the courier ana
the safety and confidentiality of the bag. Secondly, the unforesaen transit
State should accord the courier or the bag all the facilities necessary "to
allow them to leave the territory™. It was made clear in the Commission that
this expression should be understood as giving the transit State the option to
allow the courier or bag to continue their journey to their deatination or to
faciiitate their return to the sending State. 1In this conmnection, the extent
of the facilities to be accorded should be dictated by the underlying purpose
of the provision, namely the protection of unimpeded communications between
States and the principle of good faith in the fulfilment of international
obligations and in the conduct of international relations.

Article 31

Non-recognition of States or Governments or
absence of diplomatic or consular relsations

The facilities, privileges and immunities accorded to the diplomatic
courier and the diplomatic bag under the present articles shall not be
affected either by the non-recognition of the sending State or of its
Government or by the non-existence of diplomatic or consular relations.

Commen tary
(1) Ixcept for some drafting adjustments the most direct source of the

present provision is article 82, paragraph 1, of the 1975 Vienna Convention on
the Representation of States in Their Relations with Internmational
Organizations of a Universal Character. The last part of the draft article
reqarding the non-existence of diplomatic or congular relations also has as
indirect sources article 45 of the 1961 Vienna Convention on Diplomatic
Relations, article 2, paragraph 3 of the 1963 Vienna Convention on Consular
Relations and article 7 of the 1969 Convention on Special Missions.

(2) The rules relating to the legal effect of the ncn-recognition of a State
or Government or the absence or severance of diplomatic or consular relations
wntained in the above-mentioned codifi mtion conventions adopted under the
auspices of the United Mations are applicable to the status of the diplomatic
owurier and the diplomatic bag. The importance and significmance of the

functions of the oourier and the purpose of the bag as practical means for the
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operation of official communictions of States deserve special protection and
treatment irrespective of problems of recognition of States or Governments or
of the existence or absence of diplomatic or consular relations. The proper
functioning of official communication- is in the interest of the maintenance
of international oo-operation and understanding and should, therefore, be
facilitated even in the exceptional circumstances contemplated in the draft
article. The draft article refers woth tu "non-recognition” and to the
"non-existence «f diplomatic or consular relations” bemuse recognition,
whether of States or Governments, does not necesgarily imply the establishment
of diplomatic or oonsular relationsa. 64/

(3) The wording of the draft article speaks of "non-recognition of the
sending State” although it does not spell out by whom, ard it refers to "the
non-existence of diplomatic or consular relationas” without specifying between
whom. Several alternmative formulations were considered in the Commiggion,
which, briefly stated, connected the two above-mentioned expressions to a
relationship between sending State and "receiving State", or between sending
State and “host State", or between sending State and both "receiving State ana
host sState”. The question of the relationship between sending State and
transit State was also considered. In the end, for reagons related both to
the need to obtain a consensus on the formulation and +o achiaeve economy of
drafting and oconsistency throughout the draft, the Commission opted for the
wording contained in the draft article with the proviso that the commentary
thereto would elaborate on its actual scope.

(4) Firstly, the draft article refers to the non-recognition of the se ling
State by the State in whose territory an international conferemce is held or
the headguarters of an internmational organizat on is established, and to the
non-existence (absence, suspension or interruption) of relations between
them. It is thus designed to prm{ide for the legal protaction of the
diplomatic courier and the diplomatic bag in official communications between
the sending State and its permanent missions or observer missions to

international organizations and its delegations to international meetings,

64/ See Official Records of the United Mations Conference on the
Representation of States in Their Relations with Internmational Organizations,
Vol. II, p. 52. Commentary to draft article 79, paragraph (7).
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whether conferences or organs of international organizations. Secondly, the
draft article also covers the protection of couriers and bags between the
gending State and a special mission it may send to another State with the
purpose of establishing diplomatic or consular relations. Several members of
the Commission were of the view that the draft article also purports to afford
grotection to oouriers and bags passing through a transit State which does not
recognize a sending State or its Government or which does not maintain
diplomatic or consular relations with the sending State. Soume members of the
Commission, however, had reservations about extending the scope of the draft
article to the transit State when the latter Aid not reoognize the sending
State or its Government.

(5) Some members of the Commiasion felt strongly that the draft article, as
presently worded, might provoke doubts as to its real scope and might convey
the wrong impression that, even in the absence of recognition or the
non-existence of diplomatic or consular relations between two States, the
latter were still bouna to accept the sending of couriers and bags in the

co of their bilateral relations. It might also give the impression that
it was referring to the de facto effects of the non-recognition or absence of
diplomatic or consular relations, which was not the case. It was felt by
these members that the explanatory remarks contained in the preceding
paragraphs of the present comnentary, which remarks confine the scope of the
provision and express the real intentions of the Commission, should have found
their way into the text of the draft article itself. It was hoped by these
member s £Mt re-examination during the second reading of the draft articles
might lead to a wording better reflecting the intentions of the Commission.
(6) The Commigsion was unanimously of the view that the graanting of
facilities, privileges and immunities referred to in the present draft article
did not by itself imply recognition of the sending State or of its Government
by the States granting them. A fortlori, it did not imply either recognition
by the sending State of the States granting those facilities, privileges and

immunities.
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Article 32

Relationship between the present articles and existing
bllatera: and regiomal agreements

The provisions of the present articles shall not affe ot bilateral or
regional agreements in force as bstween States parties to them,

Commentarx

(1) The most immediate pracedent for a provision of this nature may be found
in article 73, paragraph 1 of the 1963 Convention on Consular Relations and
article 4, paragraph (a) of the 1975 Convention on the Representation of
States in the Their Relations with International Orqanizations of a Univeraal
Charact.er.

(2) he purpose of the present provisjion is to reserve the position of
existing bilateral or regionai agreements regulating the sams subject matter
as -he draft articles and should ba interpreted in the light of article 30,
paragraph 2 of the 1969 Vienna Convention on the law of Treaties. By means of
this legal connection a safeguard clause is established in respect of the
richts and obligations of States, deriving from those agreements. It was made
clear in the Commigsaion that the word "regional” ghould not be understood in a
puraly geographical sense, and was really intended to denote any non-bilateral
treaty on the same subject matter other than the four multilateral conventions
on diplomatic and consular law adopted under the aegis of the United Mations.
(3) as to the relationship of the present draft articles to tlie
above-ment.oned four multilateral convantions, it should be notad that the
main purpese of the elaboration of the present draft articles has been the
establishment of a coherent and uni form ré gime governing the status of the
ourier and the bag. Therefore, the present draft articles shall complement
the prcovisions on the ocourier and the bag contained in the 1961 Vienna
Cmvention on Diplomatic Relations, the 1963 Vienna Convention on Consular
Relations, the 1969 Vienna Convention on Spacial Missions and the 1975 Vienna
Convention on the Representation of States in Their Relations ~ith
International Organizations of a Universal Character. The desired
hharmonization and uniformity of the rules govarning the legsl régime of
official communications through diplomatic courier and diplomatic bag is
sought by means of the codifimtion and proyressive development of additional
spacific provisions further regulating the matter. The pregsent draft articles
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do not purport to codify or amend the above-mentioned multilateral
conventions. But at least in the view of some members of the Commission the
application of some of the provisions of those conventions may be affected by
virtue of the complementary character of the present draft articles, which
harmonize and develop the rules dealing with the legal régime of couriers and
bags . .

{4) One member of the Commission stated that the wording of the draft article
was unacceptable for two reasonss (a) it gave to the words "regional
agreements ™ a connotation beyond its natural interpretationy and (b) it might
be construed as meaning that the text of the four multilateral conventions on
diplomatic and consular law was being affected or modified by the draft
articles.

(5) There was a consensus in the Commission to the effect that the provision
contained in draft article 6, paragraph 2 (b) of the present draft articles
made it possible to dispense with the adoption of an additional paragraph to
cover the relationship between the present draft articles and future
agreements relating to the same subject matter, particularly if account was
taken of article 41 of the 1969 Vienna Convention on the ILaw of Treaties. It
should, therefore, be understood that in accordance with draft article 6,
paragraph 2 (b), nothing in the present draft articles shall preclude States
from concluding international agreements relating to the status of the
diplomatic courier and the diplomatic bag, confirming or supplementing or
extending or amplifying the provisions thereof provided that such new
provisions are not incompatible with the object and purpose of the present

articles and do not affect the enjoyment of the rights or the performance of
the oblications of third States.

Article 33

Optional dgclaration

1. A State may, at the time of expressing its consent to be bound by
the present articles, or at any time thereafter, make a written
declaration specifying any category of diplomatic courier and
corresponding mtegory of diplomatic bag listed in paragraphs 1 and 2 of
article 3, to which it will not apply the present articles. '

2. Ary declaration made in accordance with paragraph 1 shall be

commun tca ted to the depositary who shall circulate copies thereof to the
parties and to the States entitled to become parties to the present
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articlea. Any such declaration made by a contracting State shall take
effect upon the entry into foros of the present articles for that Stats.
Any wuch daclaration made by a party shall take effact upon the expiry of
a perlod of three monthe from the date upon which the depositary has
circulated copies of that declaration.

3. A State which has made a declaration under paragraph 1 may at any
time withdraw it by a notifimtion in writing.

4. A State which has made a declaration under paragraph 1 shall not be

entitled to invcke the provisions relating to any category of diplomatic

ourier and diplomatic bag mentioned in the declaration as agqainat

another party which has acospted the applicability of those provisions to

that oategory of courier and bag.

Commentary

(1) Notwithstandi.g the main purpose of the elaboration of the present draft
articles pointed out in paragraph (3) of the commentary to draft article 32
above, namely, the establislment of a coherent and uniform régime governing
the status of the courier and the bag, a number of viuws expressed by members
of the Commission and delegations in the Sixth Committees led the Commission to
introduce scne flexibility in the draft which would permit States to designate
the mtegories of couriers and bags to which they & not intend the erticles
to apply. As already indimted in paraqraphs 3 and 9 of the commentary to
draft article 3, the detailed listing of the different kinds of couriers and
bags covered by the concepts of 'diplomatic ocourier” and "diplomatic bag"”
defined in draft article 3, purported to show clearly that a State, throcugh an
appropriate declaration could reduce the extent of the obliga tion it assumes
by limiting the sphere of apnlimtion of the draft articles to only ceruain
categories of couriears and bags. It was felt that States should be given a
clear choice to apply the future articles to those categories of ocouriers and
corresponding bags they deemed appropriate. Furthermore, as pointed out in
paragraph 2 of the commentary to Araft article 1, many States are not parties
to all four of the multilateral conventions on diplomatic and consular law
adopted under the auspices of the United Mations and one of the conventions
has not yet entered into foros, namely the 1975 Vienna Convention on the
Representation of Statas in Their Relations with International Oorganizations
of a Universal Character. (he foregoing reasons have led * = Commission to

include the present article in the draft articles, on the lins3s of article 298
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of the United Matlons Convention on the law of the Sea. It is hoped that the
inclusion f this provision would later facilitate the acceptance of the draft
articles on the part of States.

(2) It wap made clear in the Commission that the optional declaration
referred to i. the draft .rticle did not constitute a reservation, but was the
implement 1 tion of an agreed option, with respact to the various provisions, at
the dispcsal of States parties, or wishing to become parties, to the draft
articles. One member raised the question whether such a provision detracted
from the effort to harmonize the law in this area.

(3) One mamber of the Commission considered that the {ntroduction of draft
article 33 ocould open the way to States to modify in a unilateral manner the
legrl régimes establishad by the four diplomatic conventione to which they
were partles.

Paragraph 1

(4) Paragraph 1 deals with the form of the declaration, the time at which it
may be made and the object of such declaration. As to the timing, the
declaration may be made (a) at the time of a State expressing its consent to
be bound by tho articles, or (b) at any time thercafter. The phrase under (a)
above is used within the meaning of article 11, and the following articles of
the 1969 Convention on the law of Treaties (namely, aigmrature, exchange of
instruments constit'iting a treaty, ratifimtion, acceptance, approval or
accegsion, or by any other means if so agreed, as regulated by the relevant
articles of the 1969 Convention). The further option under (b) above, namely
"at any time thereafter™ has been provided so as to facilitate the decision of
Scates wishing to become parties to the draft articles. States may find it
easier to express their initial consent if given the chance to redice the
scope of their obligations under the articles at a later stags. The
distinction under ‘a) and (b) above is of the greatest importance with respeact
to the entry into force of the optional declaration under paragraph 2 of the
draft article.

(5) The form of a declaration made under paragraph 1 should be in writing and
it may refer to "any mtegory of diplomatic ocourier and corresponding mtegory
of diplomatic bag listed in paragraphs 1 and 2 of article 3". The foregoing
gets a double 1 i{tation as to the object o7 the declaration. On the one
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hand, the mtegories of ocouriers and bags referred to in the paragraph may not
be arbitrarily created by the State formulating the declaration. Those
ctegories refer only to couriers and bags within the meaning of each of the
multilateral conventions on diplomatic and consular law adopted under the
asgis of the United Mations, ramely, the 1961 Vienna Convention on Diplomatic
Relationsy the 1763 Vienna Cunvention on Cnonsular Relations; the

1969 Convention on Specis! Missions and the 1975 Vienna Convention on the
Representation of States in Their Relations with Internmational Orqanizations
of a Universal Character. On the other hand, tha declaration may refer to a
mtegory of courier and to the "corresponding” category of bag. This prevents
the splitting up of legal régimasy precluding, for instance, declarations
which might intend to make che present articles applimble to a consular
oourier but not to the consular bag or vice versa. Thus, the mtegories of
couriers and bags chosen for non-appliocability of the present articles muet
correspond with each other.

Paragraph 2

({6) Paragraph 2 of the draft article deals with the publicity and with the
entry into force of the optional declaration. The publicity of the
declaration is ensured by means of its comm aication to the depositar y of the
articles that will act in accordance with article 77, paragraph 1 (e) of the
1969 Vienna Convention on the law of Treaties. Therefore, coples of the
declaration will be circulated not only to partiea to the treaty but alao to
"Sta tes entitled to become parties to the draft articles". The above
procedure also fullws along the lines of paragraph 4 of article 7 of the
1978 Vienna Convention on Succession of States in Respect of Treaties
concerning declarations on temporal application of the Convention.

(7) Ac to the entry into force of the declaration, two situations may arise.
if the declaration is made at the time of expressing the consent to be bound
by the articles it will come into force at that moment or at the time of entry
into force of the articles, whichever is later. The second sentence of the
paragraph expresses this concept by means of the expression "Contracting
State” which, under article 2, paragraph 1 (f) of the 1969 Vienna Convention
on the Iaw of Treaties means "a State which has consented to be bound by the
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treaty, whether or not the treaty has entered into foroe". Therefore &
declaration made by a State, after the articles have entered into force, but
simul taneously with the expression of its consent to be bound by the articles,
will take effect for that State at the same time as the articles themselves.
1f the articles had not yet entered into force, the declaration will come into
affect at the time of cntry into force of the articles. Any other declaration
shall take effect upon the expiry of & pericd of three months from the date
upon which the depoaitary has circulated copies of i he declaration. The
seocond sentence of the paragraph refers to any other declaration as “any such
declaration made by a party™. The word "party" has been taken within the
meaning of article 2, paragraph 1 (g) of the 196 Vienna Convention on the law
of Tre.cims which defines it as “"a State which has consented to be bound by
the treaty and for which the treaty is in force”. It was felt in the
Commission that a period of three months was a reasonable time to be accorded
for the smooth functioning of the articles and to avoid affect ing situations
of couriers and bags whose mission or itinerary might be in progress at the
time of the declaration.

Paragraph 3

(8) Paragrapgh 3 of the dAraft article contemplates the withdrawal of a
declaration made under paragraphs 1 and 2, by means of a notifimtion in
writing addressed to the depositary of the articles. This may be done at any
time, Although informing the parties and the States entitled to become
parties to the article of such a notifimtion is well within the functions of
a deposi‘tary in accordance with article 77, paragraph 1 (e) of the

1969 Vienna Convention on the law cof Treaties, a withdraw.l takes effect
immediately upon notifimtion in writing, independently of its later
ciraulation and without any notice period being established. The Commission
was of the view that, since a withdrawal represents a return to the goal of
uniformization and systematiz.tion of the rules governing couriers and bags
pursued by the draft articles, there was an overriding interest in
facilitating its coming into effect.
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Paragraph 4
(9) Paragraph 4 seeks to establish a fair balance in the interplay of rights

and obligations ariaing from States parties from the joint applimtion of the
proviaions of the articles and the reatrictions contained in the eventual
declarations to be mde. Its legnl foundation is reciprocity, as, under the
paragraph, no Stata can invoke against another State an obligation relating to
some mtegory of courior and bay which the Invcking State is not prepared to
agsuma vis-d-vis the other St.tes partias.
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CHAPTER 1V
STATE RESPONSIBILITY
A. Introduction
34. The general plan adopted bv the Commisgion at its twenty-seventh session,
in 1975, for the draft articles on the topics “State responsibility”
envisaged the structure of the draft articles as followss Part One would
concern the origin of international responsibility, Part Two would concern
the content, forms and degrees of international responsibility, and a
possible Part Three, which the Commission might decide to include, could
coacern the question of the settlement of disputes and the implementation

(mise en oeuvre) of international responsibility. 65/

35. The Commission at its thirty-second session, in 1980, provisionally
adopted on first reading Part One of the draft articles, ooncerning "the

origin of international responsibility"”. 66/
36. The Commission, at its thirty-second session, also began the

consideration of Part Two of the draft articles on "the content, forms and

deqgrees of international responsibility".

37. The Commission, from its thirty-gsecond to its thirty-seventh session in
1985, received six reports from the Special Rapporteur,

Mr. Willem Riphagen, 91/ with reference to Part Two of the draft articles.

65/ Yearbook ... 1975, vol. II, pp. 55-59, dncument A/10010/Rev.1,

paras. 38-51.

66/ Yearbook ... 1980, vol. II (Part Two), pp. 26-63, document A/35/10,
chap. III.

67/ For the six reports of the Special Rapproteur, See Yearbook ... 1980,
vol. II (Part One), p. 107, document A/CN.4/320, Yearbook ... 1981, vol, II
(Part One), p. 79, document A/CN.4/334y VYearbook ... 1982, vol. II
(Part Oma), p. 22, document A/CN.4/354) Yearbook ... 1983, vol, II
(Part One), p. 3, document A/CN.4/366 and Add.ly Yearbook ... 1984, vol. I1I
(Part One), p. 1, document A/CN.4/380y and, for 1985, document A/CN.4/389 and
Corr.l and 2 (French only).
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38. As of the conclusion of its thirty-seventh session, in 1985, the
Commission had reached the following stage in its work on the preparation of
Part Two of the draft articles. The Commission hads provisionally adopted
draft articles 1 to 5 on first reading) 68/ referred draft articles 6 to 13 to
the Drafting Committee; and referred draft articles 14 to 16 to the

Drafting Committee on the understanding that any comments the

Drafting Committee might wish to make on draft articles 14 to 16 should be
taken into consideration by the Special Rapporteur in preparing his future
reports to the Commission. As of the conclusion of the thirty-seventh seasion
of the Commission, the Drafting Committee because of pressure of work had not
been able to give consideration to draft articles 6 to 16. 69/

39. The Commission, further, at its thirty-seventh session in 1985, on the
basis of the sixth report of the Special Rapporteur, began, with a preliminary
exchange of views, its consideration of Part Three of the draft articles

concerning "the implementation (mise en oeuvre) of international

responsibility and the settlement of disputes". The sixth report of the
Special Rapporteur to the thirty-seventh session of the Commisslon proposed a
general plan for Part Three of the draft articles. 70/

B, Consideration of the topic at the present session

40. At its present session the Commission had before it the seventh report of
the Special Papporteur (A/CN.4/397 and Corr.l (English and Spanish only),
Corr.2 and Corr.3 (Arabic, Chinese, French and Russian only) and Add.l and

68/ The draft articles 1 to 5 (provisionally adopted by the Commission
on ftirst reading) are set out below in section C of this chapter of the report.

69/ The draft articles 6 to 16 referred by the Commiscion to the
Drafting Committee are set out in the report of the Commission on its
thirty-seventh session (Official Records of the General Assembly, document
A/40/10, pp. 39-4Z) note 54).

70/ For a fuller statement of the historical background of this topic,
see Official Records of the General Assembly, Fortieth semsion, Supplement
No. 10, document A/40/10, paras. 102-163.
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Corr.l). The report contained two parts: the draft articles, with
commentaries, of Part Three of the topicy 71/ and the first section (which was

Zl/ These draft articles read as follows:
Article 1

A State which wishes to invoke article 6 of Part Two of the present
articles must notify the State alleged to have committed the
internationally wrongful act of its claim. The notification shall
indicate the measures recuired to be taken and the reasons therefor.

Article 2

1. If, after the expiry of a period which, except in cases of
special urgency, shall not be less than three months after the receipt of
the notification prescribed in a ticle 1, the claimant State wishes to
invoke article 8 or article 9 of Part Two of the present articles, it
must notify the State alleged to have committed the internationally
wrongful act, of its intention to suspend the performance of its
obligations towards that State. The notificatior shall indicate the
measures intended to be taken.

2. If the obligations, the performance of which is to be
suspended, are stipulated in a multilateral treaty, the notification,
prescribed in paragraph 1 shall be communicated to all States parties to
that multilateral treaty.

3. The fact that a State has not previously mude the notification
prescribed .n article 1, shall not prevent it from making the
notification, prescribed in the prescnt article in answer to another
State claiming performance of the obligations covered by that
notification.

Article 3

1. If objection has been raised against measures taken or intended
to be taken, under article 8 or article 9 of Part Two of the present
articles, by the State alleged to have committed the internationally
wrongful act, or by ancthar State claiming to be an injured State in
respect of the suspens f the performance of the relevant obligations,
the States concerned sha seek a solution through tle means indicated in
Articl~ 33 of the Charter of the United Nations.

2. Nothing in the foregoing paragvaph shall affect the rights andq
obligations of States under any provisions in force binding those States
with regard to the settlement of disputes.

Article 4

If under paragraph 1 of article 3, no solution has been reached
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neither introduced nor discussed at the present session) of the preparation

within a period of 12 months following the date on which the objection
was raised, the following procedures shall be followed:

(a) Any one of the parties to a dispute concerning the application
or the interpretation of article 12 (b) of Part Two of the present
articles may, by a written application, submit it to the International
Court of Justice for a decision)

(b) Any one of the parties to a dispute concerning the additional
rights and obligations referred to in article 14 of Part Two of the
present articles may, by a written application, submit it to the
International Court of Justice for a decisions

(c) Any one of the parties to a dispute concerning the application
or the interpretation of articles 8 to 13 of Part Two of the present
articles, may set in motion the procedure specified in the annex to
Part Three of the present articles by submitting a request to that effect
to the Secretary-General of the United Nations.

Article 5

No reservations are allowed to the provisions of Part Three of the
present articles, except a reservation excluding the application of
article 4 (c) to disputes concerning measures taken or intended to be
taken under article 9 of Part Two of the present articles by an alleged
injured State, where the right allegedly infringed by such measure arises
gsolely from a treaty concluded before the entry into force of the present
articles, Such reservation shall not affect the rights and obligations
of States under such treaties or under any provigions in force, other
than the present articles, binding those States with regard to the
settlement of disputes.

Annex

1. A list of conciliators consisting of qualified jurists shall be
drawn up and maintained by the Secretary~-General of the United Nations.
To this end, every State which is a Member of the United Nations or a
party to the present articles shall be invited to nominate two
conciliators, and the names of the persons so nominated shall constitute
the list. The term of a conciliator, including that of any conciliator
nominated to fill a casual vacancy, shall be five years and may be
renewed. A conciliator whose term expires shall continue to fulfil any
function for which he shall have been chosen under the following
paragraph.

2. When a request has been made to the Secretary-General under
article 4 (c) of Part Three of the present articles, the Secretary-General
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for the second reading of Part One of the draft articles, concerning the

written comments of governments on ten of the draft articles of Par. One.

shall bring the dispute before a conciliation commission constituted as
follows:

The State or States constituting one of the parties to the
dispute shall appoirts

(a) One conciliator of the nationality of that State or of one
of those States, who may or may not be chosen from the list referred
to in paragraph 1, and

(b) One conciliator not of the nationality of that State or of
any of those States, who shall be chogen from the list.

The State or States constituting the other party to the dispute
¢ +11 appoint two conciliators in the same way. The four
¢ :iliators chosen by the parties to the dispute shall be appointed
within sixty days following the date on which the Secretary-General
receives the request.

The four conciliators shall, within sixty days following the
date of the last of their own appointments, appoint a fitth
concillator chosen from the list, who shall be chairman.

If the appointment of the chairman or of any of the other
conciliators has not been made within the period prescribed above
for such appointment, it shall be made by the Secretary-General
within sixty days following the :xpiry of that pe.iod. The
appointment of the chairman may be made by the Secretary-General
either from the list or from the membership of the International Isw
Commission. Any of the periods within which appointments must be
made may be extended by agreement between the parties to the dispute.

Any vacancy shall be filled in the manner prescribed for :he
initial appointment.

3. The failure of a party or parties to submit to conciliation
shall not constitute a bar to the proceadings.

4. A disagreement as to whether a conciliation commission acting
under this annex has competence shall be decided by the commission.

5. The Conciliation Commission shall decide its own procedure.
The Commission, with the consent of the parties to the dispute, may
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41. 1In presenting the first part of hi: seventh repor¢, ths
Spe *ial Rapporteur, referring in general to his sixth report, stressed the
interrelationship between the three Parts of the draft articles on State

responsibility, and, moreover, the interrelationship between (1) the acuroce
and content of the "prims+~ " rules, (2) the "secondary”™ rules f State
responsiblility, (3) ‘“he machinery for implementation, and (4) the actual
"force"” of the machinery, as alements of one "system” of law.

42. The Special Rapporteur also emphasized the residual character of the
draft articles on State responsibility. 1In his view, States remain free to
establish "soft law" between them, just as the international community of
States as a whole resmains free to establish jus cogens. This was already
reflected in druft articles 2 and 4, of the draft articles of Part Two,
provisloially adopted by the Commission on firat reading.

43. Draft articles 6 to 16, of the draft articles of Part Two, which had been
referred to the Drafting Committee, enumerated a number of urilsteral
reactions to an internationally wrongful act alleged to have been committed.

These unilateral reactions ranged from a demand for reparation lato sensu

invite any State tc submit to it its views orally or in writina.
Decisions and recommendations of the Commission shall be made by 1
majority vote of the five members.

6. The Commission may draw the attention of the parties to the
dispute to any measures which might facilitate an amicable settlement.

7. The Commission shali hear the parties, examine the claims and

objections, and make proposals to the parties with a view to reaching an
amicable settlement of the dispute.

8. The Commission 3hall report within twelve months of its
constitution. 1Its report shall be deposited with the Secretary-Gemeral
and transmitted to the parties to the dispute. The repert of the
Cormission, including any conclusions stated therein .egarding the facts
or questions of law, shall not be binding upon the partics and it ahall
have no other character than that of recommendations subnitted for the
consideration of the parties in order to facilitata an amimble
settlement of the dispute.

9, The ‘ses and expenses of the Commission suall be borrne by che
parties to thu dispute.
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(draft articles 6 and 7), through measures by way of reciprocity (draft
articte 8) and measures by way of rep-isal (draft article 9), to "additional
rights and cbiligations” (Araft articles 14 and 15). Such unilateral reactions
wuld involve an increasing number of States. The reactions were all
vdisruptive™ in thte sense that, in themselves, they tended to involve
intervantion in the internal and external affairs of the other State, to

deviate from the cule of puct: sunt servanda, and to set aside other rules of

friendly relations and co-operation between States. Thoir justifimtion lay
in the veracity of the allegation that an internationally wrongful act had
been committed, and the degree to which such an act was itself "disruptive” in
raspact of the system invulved.

44. Part Two also contained provisions limiting such unilateral reactions
both by substantive rules (such as drafr ~rticles 9 (2), 11 (1) and 12) and by
procedural provisions (such es draft articles 10, 11 (2) and 14 (3)). The
procedural limitations presuppose the existence of a machinery for
implementation relating to the obligations alleged to have been breached. The
substantive Limitations were centred around the concept of "proportionality®.
45. 1If such machinery for implementation does not exist (or is not applied)
and if the substantive limitation £ "proportionality” is subject to divergent
interpretations (or i8 perhaps not even strictly applicmble), and in
particular {f the allegation of an internattonally wrongful act having been
conmitted is {tself disputed, the first unilateral reaction could in turn lead
to a wounter-reaction, thereby entailing a danger of escalation.

46. 1In order to limit that danger Part Three proposed a minimum of
organizational arrangeme:ts in connection with the substantive rules of State
responsibility. The draft articles 1 to 5 and the Arnex in Part Three closely
followed the relevant provisions of the 1969 Vienna Conventinn on the Law of
Treaties, the 1982 United Nations Convention on the law of the 5ea and the
1986 Vienna Convent ‘ion on this Law of Treaties between Status and International
Organizations or becween International Organiz-.tions.

47. The Commission considersd the Special Rapporteur's proposals for

Part Thrwe of the draft articles at ity 1952nd to 1956th meetings.

43. Some members of the Commission were of the view that it was not certain
that providing for obligatory reference of the dispute to the International

Court of Justice, even in the particular cases referred to in draft article 4,
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subparagraphs (a) and \b), of Part III, was acocaptablae. 1In this connectiom,
it was remlled that a certain numher of States had not accepted as obligatory
the jurisdiction of the International Court of Justice. These members
raferred to the principle of the freedom of choice by the parties of the means
of gettlement of their dispute.

49. Gther members polntad out that the draft articlea proposed by the

Spncial Rapporteur for Part Three had a limited sonpey compulsory
conciliation was only provided for in the situatio~ in which countermeasures
‘ad been taken and thus the danger of escmalation arosey, the compulsory
turisdiction of the International Court »f Justice was limited to cases in
which a Stata alleged that a measure of raciprocity or reprisal over-stepped
the limits posed by a rule of Jus cogens, and cases in which "additional
rights and obligations” entailed by the alleged commitment of an international
crime were invoked. Those members considerad the compulsory -haracter of the
dispute settlement procedures ir. these limited onses a neacessary corollary of
Part Two, providing for unilateral reactions, and anticipated that most States
would be willing to accept such procedures as part of a convention on State
rosponsibility.

50. Still »ther members preferred a wider scope for the provisiona on

com _ulsory conciliation so as 1. cover cnses of dispute with respec. to all
the legal consequences of an (alleged) internationally wrongful anct, including
cages in which no resort to oountermeasures was intended. It was pointed out,
however, that such a scope would in fact meant that all international
obligations would be provided with a compulsory means ~f gettlement in case of
Aisputes relating to their interpretation and applimtion.

5i. As regards the specific draft articles and the Annex of Part Threae, some
members stated that it should be made clear that draft articles 1 and . did
not exclude cther communications between States in respec:t of an alleged or
threatening breach of an international obligation, prior to the notifimtions
mantioned in these draft articles,

52, Some members doubted the necessity of two sep.rate notificmtions, as
proviled fc. In draft article 1 and draft article 2 fi). Other membars
polntnd out that the alluged author State should be put on notice as regarde
the measures rejquired of i+ by the injured States, since draft irticle 6 of
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Fart Two, as proposed, envisaged several measures. It was also pointed cut
that in particular "in cases of special urgency”, the two notifimtions could
be embodied in one and the same communimtion to the allegad author State.
53. In the same connection some members thought it useful that some
indimtion should be given as to what would constitute “cases of special
urgency”.
54. Several members preferred to replace the word "wishes”, in draft
article 1 and draft article 2 (1), by some stronger expression such as
"decides” or "intends",
55. A8 regards draft article 3 (1), it was observed that the obligation to
gettle a dispute through the peaceful means indiocmted in Article 33 of the
Charter of the United Mations obviously would arise before any couitermeasures
were congidered or notified. On the other hand, this obligation did not
suspend the right of the injured State to take countermeasures, subject to
draft article 10 of Part Two.
56. Some members suggested that the draft articles of Part Three should deal
with the questioin of "prescription" of the rights of the injured State, as
indimted in paragraph 101 of the preliminary report submitted by the
Special Rapporteur to the thirty-second session of the Commission. 72/ One
member voiced the opposing view.
57. RAs regaras draft article 3 (2) the view was expressed that it could be
clarified, so as to exclude resort to the procedures envisaged In
draft article 4 in case the dispute as a whole, including the interpretation
and applimtion of the "primary" rules involved could, "under any provisions
n foroa™ (e.g. on the basis of a mutuslly binding optional clause
daclaration) be subuitted to the International Court of Juatice.
58. As to the introductory words of draft article 4, it was observed that, if
the "solution®, raferred to therein covered a "solution™ consisting of an
agreemer.t between the States concerned to epply a particular means of peaceful
settlement, the period of (2 months woul? zaom too long. If, however, the
final solution of the dispute itself was meant, the pariod could waell be too

short.

1%/ Yearbook ... 1980, vol. Il (Part One), p. 107, document A/CN.4/330.
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59. It was generally recognized that in the course of any dispute settlement
procedure under draft article 4 the "third party® would have to deal not oaly
with the question of interpretation and applimtion of the particular
articles, of Part Two, mentioned {.. draft article 4, but also with
“incidental” questions neocessarily arising in such procedures with respect to
other articles of Part Two, the articles of Part One, the applimtion or the
interpretation of the "primary” rules involved, and indeed, questions of
fact. Some members suggested that this should ba clarified in the text itsaelf
of draft article 4.

60. Several members drew attention to the necessity, at some stage, of
harmon iz ing the envisaged dispute settlement procedures with the
implementation procedures, to be adopted within the framework of the two
related topics, namely the "Draft Code of Offences against the psace and
security of Mankind”, and "International liability for injurious consequences
arising out of acts not prohibited by international law".

61. Some members preferred the wording of article 66 of the 1969 Vienna
Convention on the law of Treaties to be followed more closely in Part Three)
particularly by inserting in the introductory words of draft article 4 the
words "unless the parties by common comsent agree to submit the dispute to
arbitration™, and in the Annex. It was pointed out that the possibility of
arbitration by common agreement was always present, if only by application of
&raft article 3 and that the deviations in the Anner were inspired by the
rlevant Annex to the 1982 United Mations Convention on the Iaw of the Sea.
62. As regards draft article 5 one member oconsicdered the exception to the
non-admigsibility of reservations too broadly worded. Some other members
oongidered the text acceptable and even necessary while still other members
preferrad the quastions of admissibility or non-admissibility of reservations
to be left to an eventual diplomatic conference on the draft articles.

63. The Comuission, at the conclusion of its discussion, decided to refer
draft articles 1 to 5 of Part Three and its annex to the Drafting Committee.
64. However, due to the exceptional shortening of the session of the
Commission, the Drafting Committee was not able to give consideration to the
draft articles 1 to 5 of Part III and its Annex.

65. At the 1980th meeting of the Commission, on 2 July 1986, the Chairman of

the Drafting Committee repovted to th. Commission on the progress of work in
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the Drafting Committee on the draft articles on State responsibility. The
Drafting Committee had devoted five meetings at the present session to draft
article 6 of Part Two of the draft articles, but, for lack of sufficient time,
it was not possible for the Drafting Committee to succes:ifully conclude its
work on that draft article. 73/

C. Draft articles on State responasibility
(Part Two of the draft articles)

Text of the adraft articles provisionally
adopted so far by the Commisgion 74/

Article __}_

The international responsibility of a State which, pursuant to the
provisions of Part One, arises from an internationally wrongful act
committed by that State, entails legal consequences as set out in the
present Part.

73/ However, progress had been mad. in ths Drafting Committee's
congideration of draft article 6 (for the text of article A, see report of the
Commission on its thirty-seventh session (Official Record of the
General Assembly, document A/40/10, pp. 39-42, footno.e 54)). Consengus had
been raached on the introductory words of prragraph 1 of draft article 6 ("The
injured State is entitled to requive the Sta‘:e which has committed an
[internationally wrongful act] [intarmational delict] to ..."); on the
opening words of subparagraph (a) ("discontinue the act ..."); and a large
measure of congsensus had been reached on a revised version of
subparagraphs (c) ("Subject to paragraph 2 [and to article 7], re-establlah
the situation as it existed before the act") and (d) ("take appropriate
reasures designed to avoid repetition of the act”). There had been no
congensus, however, on a revised version for subparagraph (b) ("take
appropriate measures of a disciplinary or penal character against the pursons
who have perpetrated the act, as provided for in its internal law™): nor on a
revised version for the con luding words of subparagraph (a) ("adopt
appropriate measures in order to reduce the continuing effacts of the act®).
There had been a large meaaure of consansus with raspect to paragraph 2 of the
draft article.

74/ As .. resulc of the provisional adoption of draft article 5 at the
thirty-seventh session, the Commiasion adopted consequential modificationa to
certain draft articles provisionally adopted at its thirty-fifth session (see
Report of the International Law Commission on the work of its thirty-seventh
session, Official Records of the General Assembly, Fortieth Sesgsicn, Supplement
No. 10 (A/40/10), Chapter 111, 3ection A.1, para. 106). Those modifications
were as followe: in dratt articles 2 and 3, the reterences to "articles [4]
and 5" were changed to "articles 4 and (12|"; and draft article "5" was
re-numbered dratt article "4".
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Article 2

Without prejudice to the proviasions of articles 4 and (12], the
provisions of this Part govern the legai consequences of any
internationally wrongful act of a State, except where ana to the extent
that those leqal consequences have bmen determined ' y other rules of
international law relating specifiamlly to the internationally wrongful
act in question.

Article 3

Without prejudice to the proviesions of articles 4 and [12], the
rules of customary internaticual law shall continue to govern the legal
consequences of an internmationally wrongfui act of a State not set out in
the provisions of the present Part.

Article 4

T.2 legal consequences of an intecnationally wrongful act of a State
set out in the provisions of the present Part are subject, as
appropriate, to the provisions and procedures of the Charter of the
United Mationa relating t~ the maintenance of international peace and
security.

Article 5

1. For the purposes of the present articles, "injured State" moans ary
State & right of which is infringed by the act of another State, if that
act constitutes, in accordance with Part One of the presAant articlas, an
internationally wrongful act of that State.

2. In particular, "injured State” means

(n) 1f the right infringed by the act ( f a State arises from a
bilateral treaty, the other State party to the treaty)

ib) 1if the right infringed by the act of a Svate arises from &a
judgement or other binding dispute settlememnt decision of an
international court or tribural, the o her Stats or States parties to the
dispute and entitled to the benafit of that right,

(¢) Lf the right infringed by the act of a State arises from a
binding decision of an international organ other than an international
court or tribunal, the State or States which, in accordance with the
congtituant instrument of the internmational orqanizattion concerned, are
entitled to the benefit of that right,

(4) 1if the right Infringed by the act of a State arises from a
treaty proviec ion for a third State, that third state,

{e) 1if the right Infringed by the act of a State ariges from a
multilateral treaty or from a rula of customary {nternational law, any
other State p:rty to the multilateral treaty or bound by the relevant
rula of customary intarnational law, if it is established thats
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(1) the right has been created or is established in its favoury

(i1) the infringement of the right by the act of a State necessarily
affacts the enjoyment of the rights or the performance of the
obligations of the other States parties to the multilateral
treaty or bound by the rule of customary international law, or

(11i) the right has been created or is established for the protection
of human rights and fundamental freedoms)

(f) 1if the right infringed by the act of a State arises from a
multilateral treaty, any other State party to the multilateral treaty, if
i1t ig establishad that the rvight hag been expressly stipulated in th.t
treaty for the raction of the collective interests of the States
parties thereto.

3. In addition, "injured State” means. if the internmationally wrongful

acl constitues an international crime [and in the context of the rights
and obligations of States under articles 14 and 15], all other States.
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CHAPTER V
DRAFT CODE OF OFFENCES AGAINST THE PEACE AND SECURITY OF MANKIND
A. Introduction

66. The General Assembly in resolution 177 (I1) of 21 November 1947 directed
the Comnission tos (a) formulate the principles of intaernational law
recognized in the Charter of the Nurnberg Tribunal and in the Judgment of the
Tribunal) and (b) prepare a draft code of offences against the peace and
security of mankind, indicating clearly the place to be accorded to the
principles mentioned in (a) above. The Commisgion, at its first session, in
1949, appointed Mr. uean Spiropoulos Special Rapporteur.
67. On the basis of the reports of the Special Rapporteur, the Commission;
(a) at its second sesslion in 1950, adopted a formulation of the principles of
international law recognized in ths Chartar of the Nilrnberg Tribunal and in
the Juigment of the Tribunal and submitted these principles, with
commentaries, to the Genural Assembly; and (b) at its sixth session in 1954,
submitted a dr .t Code of Offences against the Peace and Security of Mankind,
with commentaries, to the General Assembly. 75/
68. The Geneial Assembly, in resolution 897 (IX) of 4 December 1954,
considering that the draft Ccde of Offences against the Peace and Security of
M nkind as formulate.l by the Commission, raised problems closely related to
that of the definition of agyr.ssion, and that the Genercl Assembly had
entrusted a Spacizl Committee with the task of preparing a report on a draft
definition of aggressloan, decided to postpone consideration of the draft Code
until the Special Committee had submitted its report.
69. The General Assembly in rasolution 3314 (XXIX) of 14 Di;cember 1974
adopted by consensus the Definition of Aggression.
70. On 10 December 1941, the General Assembly in resolution 36/106 invited
the Commissiion to resume its work with a view to elaborating the draft Code

of Offances aqainst the Peace and Security of Mankin (, and to examine it with

75/ Yasarbxok ... 1950, vol. 1T, pp. 374-378, document A/1316.
Yearbook ... 1954, vol. II, pp. 150-152, document A/2673.
For the text of the principles and the araft Code, see also Report of tne
International law Commission on the work of its thirty-seventh sesslon,
Cfficial Reoorde of the Goneral Agsembly, Fortieth Session, Supplament No. 10
(A/40/10), chapter II, parns. if and 45.
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the required priority in order to review it, taking duly into account the
results achieved by the process of the progressive development of
international law.

71. The Commission, at its thirty-fourth gsession in 1982, appointed

Mr., Doudou Thiam Special Rapporteur for the topic. The Comnission, from its
thirty-fifth session in 1983 to its thirty-seventh seasion in 1985, received
three reports from the Special Rapporteur. 76/

72. The stage reached by the Commission in its work on the topic by the end
of its thirty-seventh session, in 1985, was as follows. The Commission was of
the opinion that the draft Code should cover only the most serious
international offences. These offences would be determined by reference tou a
general criterion and also to the relevant conventions and declarations
pertaining to the subject. As to the subjects of law to which internatiomal
criminal responsibility could be attributed, the Commission wished to have the
views of the General Assembly on that point, bacause of the politiocal nature
of the problem, of the international criminal responsibility of States. As to
the implementation of the Code, since some members considered that a Code
unaccomranied by penalties and by a competent criminal jurisdiction would bhe
inef fective, the Commission requested the General Assembly to indicate whether
the Commission's mandate extended to the preparation of the statute of a
competent internmational criminal jurisdiction for individuals. 77/ The

Gen wral Assembly was raquested to indimte whether such jurisdiction should be
competent with respect to States. 78/

76/ Documents A/CN.4/364) A/N.4/377 and Corr.l, A/CN.4/378 and Corr.l
and 2 (Spanish only).

71/ On the question of an international criminal jurisdiction, see Report
of the International law Commission on the work of its thirty-seventi session,
Of ficial Records of the General Assembly, Fortieth Sesaion, Supplement No.1l0
(A/40/10), para. 19 ani notes 15 and 16.

78/ Report of the International law Commission on the ~ork of its
thirty-fifth sesslon, Official Records of the Ganeral Assembly, Thirty-eighth
Sesasion, Supplement No. 10 (A/38/10, para. 69)
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73. Moreover, the Commission had stated that it was its intention that the
content ratione personae of the draft Code should be limited at that stage to

the criminal responsibility of individuals, without prejudice to subsequent
consideration of the possible application to States of the notion of
international criminal responsibility, in the light of the opinions exp. essed
by Governments. As to the first stage nf the Commission's work on the draft
Code, and in the ight of General RAssembly resolution 38/132 of

19 December 1983, the Commission intended to begin by drawing up a provisional
liat of offences, while bearing in mind the drafting of an introduction
summarizing the general principles of international criminal law relating to
offences against the peace and security of mankind.

74. As regqards the content ratione materiaa of the draft Code, the Commission

intended to include the ofiences covered by the 1954 draft Code, with
appropriate modifications of form and substance to be considered by the
Cormisgion at a later stage. BAs of the thirty-sixth session of the
Commission, in 1234, a gemeral trend had emerged in the Commission in favour
of including, in the draft Code, colonialism, apartheid, and, possibly,
serious damage to the human environment and economic aggression, if
appropriate legal formulations could be found. The notios of economic
aggression had been further discussed at the thirty~sever.th seasion of the
Commission, in 1985, but no dafinite conclusions were reached. As regards the
use of atomic weapons, the Commission had discussed the problem at length, bhut
intended to examine the matter in greater depth in the light of any views
exprusgsed in the Gemeral Assembly. with regard o wurceuarism, the Commission
onsidered that, in so far as the practice was used to infr inge State
sovereignty, undermine the 3stability of Governments or oppose national
liberation movements, it constituted an offence against the peace and sescurity
of mankind. The Commission considered, howeve , that it would be desirable to
take account Of the work of the A4 Hoc Comittee on the Drafting of an
International Convention aainst the Racruitient, 'ge, Financing and Training
. Of Mercenaries. As regards the taking of hostaye3, violence against per.ions
enjoying diplomatic privileges and immunities, etc. and the hijacking of
aircraft, the Commission considered that these practices had aspects which
ocould be regarded as relating to the phenomenon of international terrorism and

should be approached from that angle. With regard to piracy, the Commission
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recognized it as an international crime under customary international law. It
none the less doubted whether, in the present international community, the
offance could be such as to constitute a threat to the peace and secarity of
mankind. 12/

75. At its thirty-seventh session, in 1985, the Commission consldered the
Special Rapporteur's third report, which s8)acified the category of individuals
to be covered by the draft Code and defined an offence against the peace and
security of mankind. The report examinded the offences mentioned in

article 2, paragraphs (1) to (9), of the 1954 draft Code and possible
additions to those paragraphs. The report also proposed a number of draft
articles: namely, "Scope of the present articles™ (article 1)y "Persons
covered by the present articles™ (article 2); "Dsfinition of an offence
against the peace and security of mankind" (article 3); and “Acts
constituting an offence against the peace and security of mankind™

(article 4). 80/

76. The Commission, at its thirty-seventh session, referred draft article 1,
draft article 2 (first alternative) and draft article 3 (bcth altermatives) to
the Drafting Committee. It also referred section A of draft article 4 (both
alternatives), entitled "The commission [by the authorities of a State] of an
act of aggresrion” to the Drafting Committee, on the understanding that the
Drafting Committee would consider it only if time permitted and that, if the
Drafting Committee agreed on a text for draft article 4, section A, it would

be for the purpose of assisting the Spescial Rapporteur in the preparation of

79/ Report of the international Iaw Commission on the work of its
thirty-sixth session, Offizial Records of the Gemeral Asgembly, Thirty-ninth
Seasion, Supplement No. 10 (A/39/10), para. 65.

80/ For the text, see the Report of the International law Commission on
the work of its . nirty-seventh session, Official Rascords of the
Ganieral Assembly, Foriieth Session, Supplement Mo. 10 (A/40/10), notes 28, 34
and 35.
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his fourth report. 81/ Owing to lack of time, the Drafting Committee was not
able to take up the draft articles refarred to it by the Commission. 82/
B. Consideration of the topic at the present gession

77. At the present session, the Commission had before it the

Spacial Rapporteur's fourth report on the topic (A/CN.4/398 and Corr.l-71).
The Special Rapporteur divided his fourth report into five parts, namely,

I. Crimes against humanity, II. War crimes, III. Other offences (related
offences), IV. General principles) and V. Draft article..

78. The Commission considered the topic at its 1957th to 1969th meetings and
discussed the first four parts of the Special Rapporteur's report. The result
of the diacussion is reflected at the end of this chapter under the heading
"Conclusions™

79. The set of draft articles submitted by the Special Rapporteur in part Vv
of the report contains a recasting of draft articles submitted at the
thirty-seventh session of the Commission 83/ and a number of new draft
articles. Eﬁ/ The Commission decided to postpone detailed consideration of

the draft articles to its next session.

81/ Ibid., paras. 34-41.

82/ For a fuller gtatement of the historical background of this topic,
gee Official Records of the General Asgembly, Fortieth Session,
Supplement No.l10 (A/40/10) paras. 11 to 10l.

83/ See note 80 above.
B84/ The set of draft articles submitted by the Special Rapporteur read as
followss
CHAPTER I
INTRODUCTION

Part I ~ Definition and characterization

Article 1 - Definition

‘The crimes under international lav defined in this draft code
constitute offences against the peace and security of mankind.

Article =z - Characterization

The characterization of an act as an offence against the peace and
security of mankind, under international law, is inJder:endent of the
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internal order. The fact that an action orx qion {8 or is not
prosecuted under internal iaw does not affe. a8 characterization.

part II - General principles

Article 3 - Responsibility and penalty

Any perscn who commits an offence against the peace and security of
mankind is responsible therefor and liable to punishment.

Article 4 - Universal offence

1. An offence against the peace and security of mankind is a universal
offence. Rvery State has the duty to try or extradite any perpetrator of
an offence against thu peace and security of mankind arrested 1. its
territory.

2. The provision in paragraph 1 above does not prejudge the question of
the existence of an international criminal jurisdiction.

Article 5 - Non-applicability of statutory limitations

No statutory limitation shall apply to offences against the peace
and security of mankind, because of their nature.

Article 6 ~ Jurisdictional gquarantees

Aany person charged with an offence against the peace and security of
mankind is entitled to the guarantees extended to all human beings and
particularly to a fair trail on the law and facts.

Article 7 - Non-retroactivity

1. No person shall be convicted of an action or cmission which, at the
time of commission, 4id not constitute an offence against the peace and
security of mankind.

2. The above provision does not, however, preclude the trial or
punishment of a person guilty of an action or omission which, at the time
of commission, was criminal according to the general principles of
international law.

Article 8 - Fxceptions to the principle of responsibility

1. Apart from self-defence in cases of aggression, no exception may in
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principle be invoked by a person who commits an offence against the peace
and sacurity of mankind. As a consequence:

(a) The official position of the perpetrator, and particularly the
fact that he i8 a Head of State or Government, does not relieve him of
criminal responsibility,

(b) Coercion, state of nacesaity or foroe majeure do not reliave
the perpetrator of criminal responsibility, unl:ss he acted under the
threat of a grave, imminient and irremediabla peril,

(c) The order of a Government or of a superior does not relieve the
perpetrator of criminal responsibility, unless he acted under th: threat
of a grave, imminent and lirremediable peril,

(1) An error of law or of fact does not relieve the perpetrator of
criminal responsibility unless, in the circumstances in which it was
committed, it was unavoldable for him,

(e) In any case, none of the exceptions in subparagraphs (b), (c)
and (d) eliminates the offence 1if,

(1) The fact invoked in his defence by the perpetrator is a
breach of a peremptory rule of international law,

(i) The fact invoked in his defence by the perpetrator
originated in a fault on his part,

(Li1) The interest sacrificed is higher than the interest
protected.

Article 9 - Regpongibility of the superior

The fact that an offence was committed by # subordinate dnes not
relleve his superiors of their criminal responsibility, if they knew or
possessed information enabling them to conclude, in the clrcumstances
then existing, that the subordinate was committing or was going to commit
such an of fence and Lf they did not take all the practically feasible
measures in their power to prevent or suppress the offence.

CHAPTER TT
OFFENCES AGAINST THE PEACE AND SECURITY OF MANKIND

Article 10 - Categories of offences against the peace and
seaurity of mankind

Of fances aga inst the peace and security of mankind comprise thrae
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mtegories, crimes agalinst peace, crimes agninst humanity and war crimes
or [crimes committed on the ccoasion of an armed conflict].

Part I - Crimes against peace

Article 11 - Acts constituting crimes against peace

The following constitute crimes against peace:

1. The commission by the autliorities of a State of an act of aggression.

(a)

(1)

(i1)

(b)

Defini*ion of aggression

Aggression is the use of armed force by a State against the
sovereignty, territorial integrity or political independence of
another State, or in any other manner inconsistent with the
Charter of the United NMations, as set out in this definition,

Explanatory note - In this definition, the term "State":

(a) 18 used without prejudice to questions of recognition or
to whether a State is a Member ~f the United Nations)

{b) Includes the concept of "group cf States" where
appropriate.

Acts constituting aggresgion

Any of the following acts, regardless of a declaration of war, shall
qualify as an act of aggression, without this enumeration being
exhaustive,

(1)

(1)

(1i1)

(v)

The lnvasion or attack by the armed furoces of a State of the
terri“ory of another State, or any military occupation,
however , temporary, resulting from such invasion or attack, or
any annexation by the use of for. of the territory of another
State or part thereof,

Bombar iment by the armed foroas of a State against the
territory of another State or the use of any weapons by a State
against the territory of another State,

The blockade of the ports or coasts of a State by the armed
foroces of another State,

An attack by the armed forces of a State on the land, sea or
air forces, or marine and a.c fleets of another State,
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(v) The ure of armed foroes of one State which are within the
territory of another State with tha agresement of the receiving
State, in contravention of the conditions provided for in the

reement or any extension of their presence in such territory
beyond the termination of the agreement)

(vi) The action of a State in allowing its territory, which it has
placed at the disposal of another State, vo be used by that
other State for perpetrating an act of aggression against a
third State,

(vii) The sending by or on behalf of a State of armed bands, groups,
irregulars or mercenaries, which carry out acts of armed foroce
againgt another State of such gravity as to amount to the acts
listed above, or itas substantial involvement therein.

(¢} Scope of :this definition

(1) Nothing in this definition shall be construed as in any way
enlarging or diminishing the scope of the Charter, including
its provisiona concerning cases in which the use of force is
lawful,

(i{) Nothing in this definition, and in particular paragraph (b),
could in any way prejudice the right to self-determination,
treadom and independence, as derived from the Chavter, of
peoples forcibly deprived of that right and referred to in the
Declaration on Principles of International lav concerning
Friendly Relations and Co-operation among Staces in accordance
with the Charter of the United MNations, particilarly peoples
under colonial and racist réyimes or other forms of alien
dominationy nor the right of these peoples *o gtruggle to that
and and to seek and receive support, in accordance with the
principles of the Charter and in conformity with the
above-mentioned Daclaration.

2. Recourse by the authorities of a State to the thrasat of aggression
against another State.

3. Inter ference by the authorities of a State in the internal or
external affairs of another State, includings

(a) Fomenting or tolerating, in the territory of a State, the

fomenting of civil strife or any other form of internal disturbance or
unrest in another State)
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(b) Exerting pressure, taking or threatening to take ocoercive
measures of an economic or politicl nature against another State in order
to obtain advantages of any kind.

4. The undertaking, assisting or encouragement by the authorities of a
State of terrorist acts in another State, or the toleration hy these
authorities of activities orqanized for the purpose of carrylng out
terrorist acts in another State.

(a) Definition of terrorist acts

The term "terrorist acts” means criminal acts directed against
¢nother State or the populatjon of a State and calculated to create a
state of terror in the minds of public figures, or a group of persons or
the general public.

(b) Terrorigt actc

The following conatitute terrorist acts:

(1) Any act causing death or grievous bodil' harm or loss of
freedom to a head of State, persons excrcising thu prerogatives
of the head of State, the herediatry or designated succesgsors
to a head of State, the spouses of such persons, or persons
charged with public functions or holding public positions when
the act is directed againsgt them in their puk lc o pacityy

(11) Acts malculatad to destroy or damage public property ox
property devoted to a public purpose;

(111) Any act calculated to endanger the lives of members of the
public through fear of a comnon dange:, in particular the
seizure of aircraft, the taking of hostages and any other form
of violence directed against parosns who enjoy international
protection or diplomatic immunity)

{iv) The manufacture, obtaining, possession or supplying of arms,
ammunition, explosives or hirmful substances with a view to the
comnission of a terrorist act.

S. A breach of obligations incumbent on a State under a treaty which is
designed to ensure international peace and security, particularly by

means of

(1) Prohibition of armaments, disarmament, restrictions or
limitations on armaments)
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(11) Restrictions on military preparations or on strategic
structures or any other restrictions of the same kind.

6. A breach of obligations incumbent on a State under a treaty
prohibiting the deployment or testing of weapons, particularly niclear
weapons, in certain territories or in space.

7. The forcible astablishment or maintenance of colonial domination.

8. The recruitment, organization, eguipment and training of mercenaries
or the provision to them of means of undermiing the independence or
gsecurity of Statues or of obstructing naticral liberation sacruggles.

A mercenary is any person whoi

(1) 1s specially recruited loaally or abroad in order to fight in
an armed conflicty

(11) DIoes, in fact, take a direct part in the hosgtilities,

(1i1) 1Is motivit«Ad to take part in the hostilities essentially by the
desire for private gain and, in fact, is promised, by or on
behalf of a party to the conflict, material cowpensation
substantially in excess of that promised or paid to combatants
of similar ranks and functions in the armed forces of that
party,

(iv) 18 neither a naticnal or a party to the conflict nor a resident
of territory controlled by a party to the conflict,

{(v) 18 not a member of the armed foroes of a party to the conflict)

(vi; Has not been sent by a State which is not a party to the
conflict on officsal duty as a member of its armed forces.

Part II ~ Crimes against humanity

Article 12 ~ Acts constituting crimes against humanity

The following constitute crimes against humanity.
1. Ganocide, in other worde any act committed with intent to destroy,
in whole or in part, = matiomal ethnic, racial or religious group as
such, including.

(1) Killing members of the group;
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(11) Causing serious bodily or mental harm to members of the group,
(Ltii) Deliberately inflicting on the group conditions of life
cmlculated to bring about its physiml destruction in whole or
in part,
(iv) TImposing measures intended to prevent births within the group,
(v, Forcibly transferring children from one group to another group.

2. First alternative

Apartheid, in other words the acts defined in article II of the
1973 International Convention on the Suppression and Punishment of the
Crime of Apartheid and, in general, the institution of any system of
government based on racial, ethnic or religious discrimination.

2, Second alternative

Apartheid, which includeg similar policies and practices of racial
segreption and discriminatin as practised in southern Afrioa, shall
apply t¢ the following inhuman act committed for the purpose of
establishing and maintaining domination by one racial group of persons
over any other racial group of persons and systematimlly oppressing thems

(a) Denial to a member or members of a racial group or growps of
the right to life and liberty of person:

(i) By murder of members of a racial group or groups;

(i1) By the infliction upon the members of a racial group or groups
of serious bodily or mental harm, by the infringement of thetir
freedom or dignity, or by subjecting them to torture or to
cruel, inhuman or degrading treatment or punishment,

(1ii) By arbitrary arrest and illegal imprisonment of the members of
a racial group or groups)

(b) Deliberate imposition on a racial group or groups of living
conditions calculated to cause its or their physical deatruction in whole
or in part)

(c} Any legislative measures and other measures calculated to
prevent a racial group or groups from participation in the politioml,
social, economic and cultural life of the country and the deliberate
creation of conditions preventing the full development of such a group or
groups, in particular by denying to members of a racial group or groups
basic human rights and freedoms, including the right to work, the right
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to form recognized trade unions, the right to edumtion, the right tn
leave and to return to their country, the right to a nationality, the
right to freedom of movement and residence, the right to freedom of
opinion and expression, and the right to freedom of peacsful assembly and
associationy

(d) Any measures, including legislative measures, designed to
divide the population alung racial lines by the creation of separate
reserves and ghettos for the members of a racial group or groups, the
prohibition of mixed marriages amor.g members of various racial groups,
the expropriation of landed property belonging to a racial group or
groups or to members thereof,

(e) Exploitation of the labour of the members of a racial group or
groups, in particular by submitting them to forced labour,

(f) Persecution of organizations and persons, by depriving thenm of
fundamental rights and freedoms, because they oppose apartheid.

3. Inhuman acts which include, but are rot limited to, murder,
extermination, enslavement, deportation or persecutions, committed
against elements of a populatirn on sccial, political, racial, religic
or cultural grounds.

4. Any serious breach of an international obligation of essential
importance for the safeguarding and preservation of the human environment.

Part III - war Crimea

Article 13 - Definition of war crimes

Pirst alternative

(a) Any serious violation of the laws or customs of war constitutes
a war crime.

(b) Within the meaning of the present draft Code, the term “"war®"
means any international or non-international armed conflict as defined in
article 2 ocommon to the Geneva Conventions of 12 August 1949 and in
article 1, paragraph 4, of Additional Protoool I of 10 June 1977 to those
Conventions.

Second alternative

(a) Definition of war crimes

Any serious violation of the conventions, ruies and customs
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applicable to international or non-international armed conflicts
congtitutes a war crime.

(b) Acts constituting war crimes

The following acts, in particular, constitute war crimes:

(1) Serious attacks on persons and property, including intentional
homicide, torture, inhuman treatment, including biologiml
exporiments, the intentional infliction of great suffering orof
serious harm to physiml integrity or health, the destruction
or appropriation of property not justified by mil’itary
necessity and effected on a large scmle in an unlawful or
arbitrary manner)

(1i) The unlawful use of weapons, and particularly of weapons which
by their nature strike indiscriminately at military and
non-military targets, of weapons with uncontrollable effects
and of weapons of mass destruction (in particular first use of
atonic weapons).

Part IV - Other offences

Article 14

The following also constitute offences against the peace and
gsecurity of mankinds

A. First alternative

Conspiracy [complot] to commit an offence against the peace and
sacurity of mankind,

A. Second alternative

Participation in an agreement with a view to the commission of an
offence against the peace and security of mankind.

B. (a) Complicity in the commission of an offence against the peace
1124 security of mankind.

(b) Complicity wsans any act of participation prior or subsequent
to the offence, intended either to provoke or facilitate it or to
obatruct the prosecution of the perpetrators.

e Attempts to commit any of the offences defined in the prasent Coda.
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80. The paragraphs that follow contain, first, the main obsarvationsg and
oconclusions submitted by the Special Rapporteur in his fourth report in
connection with the points discussed in each - f the first four parts of the
raport, and second, the main trends of opirion expressed in the Commisaion on
those points.

I. Crimes against humanity

81. 1In his report, the Spscial Rapporteur examined the concept of a crime
against humanity before the 1954 draft Code was elaborated, and than as the
concept was siewed in the 1954 Araft. He also want on to consider other
offences not covered by the 1954 draft.

L. NDafinition of a crime against humanity and the 1954 draft Cod3s genocids
and inhuman acts

82. 1In his report the Special Rapporteur first sought to define or clarify
certain conoapts.

83. The Special Rapporteur considered that the term "humanity” could be
viewed from three different perspectives: that of culture by reference to
humanism, that of philanthropy and beneficence, and that of human dignity.
The Special Rapporteur‘s opinion i{s that none of t-ese elements can be
axcluded from the content of crimw.s against humanity. The destruction of
human culture, cruelty directed against human existonce, the degradation of
human dignity are various aspects of one and the same offences a crime
againgt humanity. The Special Rapporteur also considered whether a crime
against humanity should include a mass element or whether, on the other hand,
any grave attack directed at one single individual is a crime against
humanity. He pointed out that the mass eleament seemed to be the one selected
most often. Nevertheless, for some offences, it was not the mass elemant but

rather the perpetrator's special intention that had to be borna in mind. For

exampls, in the mse of the crime of genocide, any act committed against an
individual fcr the purpose of destroying an ethnic group, in whole or in part,
constitutes that crime. Generally spesaking, however some mass element was
required for an offence to be characterized as a crime against humanity.

84. In connection with the meaning of the word "crime”, the

Special Rapporteur pointed to an evoiution in the substance of the term in the
expression “"crime against humanity®. 1In the Charter of the NUrnberg Tribunmal,
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for example it had not necessarily covered the most serious acts. It had been
a general expression covering all categorias of criminal acts and had been
gynonymous with an of fence. 1In most ocases the acts had been crimes, but
sometimes the term had covered lasser offaences or even petty offences. For
ex.mple, law No. 10 of the Allied Control Council (article II (1) (c)) had
dafined crimes against humanity as being atrocitias and offences. From this

standpnint, the draft Code submitted by the Spacial Rapporteur narrows the
sxope of the Code by covering solely the most serious offences, those found at
tha top of the socalae.

85. With reference to the meaning and content of the expression “"crime

against humanity”, the Spscial Rapyorteur took the view that none of the

definitions was sufficiently comprehensive to ~over the entire ocontent of the
expression. Some definitions emphasjized the character of the crime
(barbarity, atrocity, cruelty)) others emphasized its humiliating or

degrading aspect, numely the outrage upon personal dignitys others stressed
the infringement of a right (fundamental rights)y yet others stressed its
mass nature (extermination, enslavement, and so on). Ilastly, others

emphasized the leqal personality of the perpetrator, a crime against humanity

being an act of State sovereignty whereby a State attacks the sovereignty of a

State, the personality of a people, and so on.

86. 1In the Special Rapporteur's view, the only element which seems to he
unanimously accepted is motive. All writers, all resolutions, all judicial
decisions agree that what characterizes a crime against humanity is the
motive, that is, the intention to harm a persor or group of pnrsons bhemuse of
raca, nationaiity, religion or politioml opinions. The Charter of the
Niirnberg Tribunal, the Charter of the Internmational Military Tribunal for the
Far Fast and law WNo. 10 of the Allied Control Council all emphasize this
agpact.

87. The Special Rapporteur then went on to consider the content of a crime
aganinst humanity in the 1954 draft. il pointcd out that there were two
characteristics in the case of the 1954 draft:s it rendered the oconcept of a
crime against humanity autonomous by detaching it from the conocept of
belligerence. Next, it was possible to distinguish two oategories: gmnocide
(article 2 (10)) and other "inh: an acts" (article 2 (1l1)). Whereas a crime
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against humanity under the Charter of the Nirnberg Tribunal could be committed
only on the ocoasion of an armed conflict, the 1954 draft Code, by eliminating
the element of belligerence, had conasiderably broadened the scope of the
concept of a crime againet humanity. The second characteristic might seem
questionable, since genocide formed part of "inhuman acts® and it could well
be asked why it should be assigned a separate place. The Special Rapporteur ‘s
view was that the authora of the 1954 draft Code had wished to emphasize the
special jintention underlying this crime. The approach seemed to be well
founded and the Spscial Rapporteur therefore proposed that the 1954 text
should be retained,

88. The definition of a crime against humanity and the constituent .iaments
of the crime were ccnsidered by the Commission. Several members were of the
opinion that an effort should be made to distinguish this category of crimas
from certain common crimes that could resemble it. The fact that a heinous
crime, however inhuman, was dirmscted against an individual or a number of
individuals, was not enough to characterize it as a crime against humanity.

It should, in addition, form part of a systematic plan to perpetrate acts
directed against a human group or a people on grounds of, for instance, racial
or religious hatred. It fcllowed that motive was essential for the
characterization of the act as a crime againast humanity.

89. Other members of the Commission axpressed reservations about. including
the "systematic design” element or the "mass"” element in the definition of a
~rime against humanity. They thought that the inclusion of this type of
element could be detrimental to the effectiveness of the draft Code and that
some flexibility should be maintained 8o thut certain acts committed against
individuals ocould also be covered.

90. Although they agreed, generally gpeaking, on the distinction between
"genocide” and "inhuman acts", some members of the Commission were of the view
that it would be better to speak of "other inhuman acts” and place this
mmtegory at the end of the enumeration of crimes against humanity.

91. Some members of the Tommission arqued that crimes against humanity should
not De confined solely to those based on ethnic, racial, religious or
politioml considerations; othex oconsiderations could also be involved,

including private gain. Many crimes committed by private individuals were
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based on private gain and groups of individuals, particalarly if such groups
ware powerful in terms of numbers or means, could commit criminal acts of such
a character that the acts could be ranked ag crimes against humanity.

92. Some membars doubted whether "interference by the authorities of a State
in the internal or exte nal alfiars of another State" conatituted in all cases
a crime against humanity.

2. Crimes against humanity not covered by the 1954 draft Codes apartheid,
serious damage to the environmenty other crimes

93. 1In his report, the Special Rapporteur proposed that, since the various
international instruments declaring apartheid to be an offence had already
been listed in an earlier report, 85/ apartheid should be expressly referred
to in the draft Code. The Special Rapporteur's view was that apartheid's
spacific aspects, the particular form it took and the fact that it was based
on a constitution and a gystem of government made it a crime which had
particular features and should be dealt with as such in the draft Code. The
definition of apartheid proposed by the Special Rapporteur consisted of .wo
alternatives: one merely referred to article I1 of the 1973 International
Convention on the Suppression and Punishment of the Crime of Apartheid and the
other fully reproduced the provisions of that article.

94. Different views were expressed ‘n the Commission on the inclusion o.
apartheid in the draft Code. Although the condemnation of that practice does
not give rise to any reservations and was generally endorsed by the
Commission, some members expressed doubts with respect to the way in which the
definition of tiut crime should be formulated. Some members who wera not in
favour of a definition containing a mere renvoi said that the body of the
article should, in so far as possible, include the definitions contained in
the relevant conventions and provisions. Other members did not regard
conventions to which there had been few accessions as an acceptable basis,
stating that the Commission had to draft an instrument on which broader

agreement could be reached. It was also maintaine.. that, even though certain

85/ Second report by the Special Rapporteur (A/CN.4/377 and Corr.l) and
Report of the International Law Commision on the work of its
thirty-sixth session, Official Records of the General Assmebly, Thirty-ninth
Session, Supplement No. 10 (A/39/10), para. 50 (14) and footnotes 36 and 37.
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acts committed in pursuance of the policy of aparthei{d were inhuman enough to
be refarred to in the draft Code, there might be some overlapping with
genocide and inhuman acts. It would therefore be necessary to identify the
acts committed in pursuance of the policy of apartheid which were specific to
that policy and which were not already includad in the category of inhuman
acts. Some wambers of the Commisasion took the viaw that the provision on
apartheid had to be worded in such a way as to refer only to the country which
instigated that policy, while other members thought that the wordinjy should be
general enocugh to refer to such an institution wherever it existed. One
member of the Commission suggested that the accomplices of the :rime of
apartheid should include the authorities of a foreign State who, on the
grounds of economic interests, supported the State which practised it.

95. 1In his report, the Special Rapporteur suggested that crimes against
humanity should include any serious breach of an international obligation of
essential importance for the safeguarding and preservation of the human
environment.

96. The comments made in tha Comiission in that regard stressed the fact that
account had to be taken of the sariousness of damage to the environment and of
the element of intent. It was pointed out that any pro-ision relating to such
an offence had to be extremely precise because less serious damage to the
environment was not necessarily a crime against humanity. Some members were
of the opinion that the draft Code should refer ¢nly to serious damage to the
environment resulti j from a breach of the relevant treaties and conventions.
Other members expressaed doubts about the criminal nature of damage to the
environment.

97. During the Commiggsion's discussions, reference was made to the place to
be assigned to certain offences in the draft Code.

98. 1In that connection, some meabers of the Commission pointed out that
terrorism was a typlonl example of an offence belonging to two categories of
crimes. It had to be regarded as a crime against peace when it was instigated
and perpetratad by a Stata ~2gainst another State, but it could and should be
regarded a3 a crime agajast humanity when terroriast acts were committed by
private individuals on their own behalf, aven Lf their purpose was politicml.
39. Some members expressed reservations with respect to the qualifiomtion of

terrorism as a crime aga.nst humanity.
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100. A few members of the Commission were also of the view that drug
trafficking should be regarded as a crime against humanity, while others
considered that that would constitute an unwarranted extension of the concept
of a “crime against humanity®. According to the latter drug trafficking was,
of course, an international crime, but it was not, for all that, an offence
against the peace and security of mankind.
101. Some members of the Commission indicated that the draft Code should
expressly and specifically condemn, as a crime against humanity, any acts
committed, with or without support from abroad, in order to subject a people
to a régime not in keeping with the right of peoples to self-determination and
to deprive such people of human rights and fundamental freedoms.
102. Some members proposed the inclusion, in the Draft Code, of trafficking in
children and women, and slavery, as offences.

II. War crimes
103. In his report, the Special Rapporteur set forth the problems raised by
the concept of war crimes and divided them into the three categories,
terminology problems; substantive problems and problems of methodology.
Reference was made to that division during the Commission's discussions.

1, Terminology problems

104. The Special Rapporteur said that problems arose primarily in connection
with the term "laws and customs of war". War is no longer lawful. Reference,
thus, could not be made to the "laws and customs of war" or to “war crimes”™,
for war itself was a crime. In the traditional sense, war pitted State
against State. It was an act of State sovereignty. At present it could pit
State entities against non-State entities, such as national liberation
movements. 1In view of that aspect of the problem, draft article 13 as
proposed by the Special Rapporteur consisted of two alternatives: one used
the word "war", but gave a new definition of that termy and the other
replaced the word "war™ by the words "international or non-international armed
conflict®, as defined by the 1949 Geneva Conventions and the Additional
Protocols of 1977 thereto.

105. Several members o7 the Commission took the view that the traditional
terms “war crimes"™ and “"violation of the laws and customs of war" should bé
retained even if war had become a wrongful act under international law. They

were commonly used terms, and wars continued to exist even though they were
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prohibited. Furthermore, they pointed out that not all the laws and customs
of war had been codified. Hence the need for a law relating to war and to the
problams it still involved.

106. Other members of the Cummission said that they were in favour of using
the term “armed conflict" in order to refer to cases which were not ccvered by
the concept of war stricto sensgu.

107. Still other members sald that, while they were in favour of the
traditional terminology, they supported the idea of a new definition of the
concept of war, which would he synonymous with any armed conflict, not only
with an armed conflict betweun States.

2. Substantive problens

108. Under this heading, the Spscial Rapporteur indiocated that it was not
always easy to draw a distinction between a war crime and a crime against
humanity, since there was no claar-cut dividing line between the two
concepts. The same act cuuvld, at the same time, constitute a war crime and a
crime against humanity. Volu tary homicide and murder committed in time of
peace could constitute a crime against humanity if they cams within the
definition of that crime. If they were committad in time of war, thay could
also constitute a war crime. <The Spacial Rapporteur pointed out that the
advantage of that dual characterizaticn was that it had in fact been possible
to punish acta that might otherwise have gone unpunished during the

Second World War. He also pointed out that concurrent offences were,
moreover , not a phenomenon characteristic only of the topic under
conaideration, but also existed in internal law, although that did not prevent
those offences from being classified in separate categories.

109. As stated above, the Commigsion generally agreed that the overlapping of
concepts was farily common bath in internal law and in international law.

3. Problems of methodology

110. With regard to the problems dealt with under this heading, the

Special Rapporteur raisea tha question whether the dafinition of war crimes
should be of a general natiwe, such as that used in the 1954 draft Code, which
referred to "acts in violation of the laws and customs of war"y whether there
should be an enumeration, which might be incomplete; or whether use should be
made of an intermediate mathod consisting of a general definition illustrated

by a non-exhaustive enumeration. 1In the Special Rapporteur's view, any one of
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those methods was poegsible, but the last two ra!sed a problem because the law
of war was based not only on existing conventions, but aluo on "the principles
of international law derived from established custom, from the principles of
humanity and from dictates of public consclience”., This was the wording of
article 1, paragraph 2 of the 1977 Additional Protocol I to the

1949 Geneva Conventions, and it was only a reformulation of the Martens
Provision contained in the preamble to the 1907 Hague Convention and stating
that the law of war is not confined to written law, but is also based on
principles, customs and considerations of humanity.

111. In the opinion of gome menbers of the Commission, the definition of war
crimes should list all the grave breaches referred to in the 1940 Geneva
Conventions and reproduce the relevant provisions thereof.

112, Other members cxpressed reservations about a definition which would be
too enumerative and which might freeze international law and hamper the
codification of new rules and now offences. In their view, a more general or
combined definition would be preferable,

113. The question of nuclear weapons was raised in that context., RAccording to
some members of the Commission, the use of nuclear weapons had to be banned,
even in the absence of any convention, because it was contrary to "the
principles of humanity" and to the "dictates of public conscience". As far as
the protection of mankind was concerned, no treaty obligation of a State could
take precedence over a peremptory norm of international law. Other wembers of
the Commigsion, nevertheless, took the view that the deterrent nature of guch
weapons should be taken into account because they had spared mankind a new
world war. 1In the view of still other members, what should be outlawed was
not the first use, but, rather, any use at all of nuclear weapons, as well asg
their manufacture and possession. Those members stated that the prohibition
of first use would be meaningless because that hypothesis was already covered
by aggression. Even from the standpoint of self-defence, moreover, second use
would be difficult to assess in terms of the time when it took placa, the
effects it would have and the question of the very existence of self-defence
in the circumstances of the particular case. In addition, there was no
difference between first use and second use as far as their barmful and

destructive effects on all of mankind were concerned.
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114. Lastly, other wmembers of the Commigsion took the vie. that the guestion
of nuclear weapons was one to be left to the political bodies r-ow discussing
it and that its inclusion in the draft Code at the ocurrent stage might be
countaer-productive in termgs of the acceptability of the draft.

I1I. Other offences againat the peace and security of mankind

115, Having considered the main acts constituting offences against the peace
and security of mankind, the Special Rapporteur then went on, in his report,
to study acts, such as complicity, conspiracy and attempt, which may, in some
circumstances, become offenceé against the peace and security of mankind
because of possible links with such offences.
1. Complicity
116. The Special Rapporteur stressed that the problem arising in international
law in connection with the concept of complicity was that of its content,
which was not necessarily the same as in internal law. The report therefore
dealt with the following two aspects:

(a) Complicity in internal law, and

(b) Complicity in international law.
117. (a) Complicity in internal law. The Special Rapporteur noted that, in

internal laws of couatries, the content of complicity varied in scope. The
laws of some countries limited complicity to acts committed prior to or
concomitantly with the principal act, whereas the laws of other countries

extended complicity to include acts committed after the principal act
(concealment of the perpetrator or of property, non-denunciation, concealment
of evidence, etc.).

118, (b) Complicity in international law. The Special Rapporteur also
pointed out that complicity could have a limited or an extended meaning in

international law as well. Examples of extended complicity included
concealment and the responsibility of military leaders. The
Special Rapporteur drew attention to cases such ass the Funk Trial 86/ in

86/ H. Meyrowitz, la répression par les tribunaux allemands des crimes
contxre 1l'humanité et de l'appartenance 4 une organisation oriminelle, thesis,
Paris, Librairie générale de droit et de jurisprudence, 1360, p. 377.
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which the accused was Minister of Economdic Affairs and President of the
Reichabank, which received deposgits consisting of valuables rewoved frow
prisoners and victims. The Tfribunal stated that Funk "elther had knowledgo of
what the Reichsbank received or deliberately closed his eyes to what was
happening”. 1In the Pohl case, 87/, moreover, the Tribunal stated that "The
fact that Pohl himgelf did not actually transport the astolen goods to the
Reich ... doues not exculpate him. This was a broad criwminal programme
requiring the co~operation of many persons ... Having knowledge of the illegal
purposes of the 'Action' and of the crimes which accompanied it, his active
participation even in the after phases of the 'Action' make him

particeps criminis in the whole affair".

119. The Special Rapporteur noted that the complicity of wilitary lecaders was
also referred to in the Yamaghita case. 88/ According to the United States
Suprema Court, "The question ... is whether the Law of War imposes on an arwmy

commander a duty to take such appropriate measures as arc within his power to

control the troops under his command for the prevention of the specifioed acts
which are violations of the Law of War and which are likely to attend the
occupation of hostile territory by an uncontrolled soldiery, and whether he
may be charged with personal responsibility for his failure to take measures
when violations result". The answer to that question was affirmative. The
Tokyo Tribunal delivered a similar judgments 89/ "It is the duty of all those
on whom responsibility rests to secure proper treatment of prigoners and to
prevent their ill treatment". Furthermore, in the Hostages case, 90/ it was
stated that "a corps commander must be held responsible for the acts of hiu
subordinate commanders in carrying out his orders and for acts which the corps
commander knew or vught to have known about".

87/ H. Meyrowitz, op.cit., pp. 377 and 378,

88/ law Reports of Trials of War Criminalsg, Vvol. II, p. 70,

89/ Ibid:, Vol. XV, pp. 72 and 73.

90/ Ibid., p. 70.
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120. In the light of those judicial decisions, complicity could, in the viaow
of the Special Rapporteur, be oxtended to include concealment, as well as acts
for which a superior in rank could be held responsible for failing to exercise
supervision and control, The Special Rapporteur nevertheless pointed out
that, although complicity might have an extended content, it also had to have
limits and, accordingly, the Charters of the International Military Tribwmals
distinguished between the following separate offencess (a) participation in a
common plan or enterprise involving the commission of an offence against the
peace and security of mankind, (b) membership of any organization or group
connected with the commission of an offencey and (¢) with reference to crimes
against peace, the fact of holding a high political, civil or military
position or a high position in financial, industrial or economic life. The
Special Rapporteur then questioned whether those hypotheses should be covered
by the general theory of complicity or whether, as stated above, they should
be treated as separate offences, as was the case in the Charters of the
International Tribunals mentioned above.

121. Complicity of tha superior was included as a separate offence in

article 9 of ta. draft articles contained in the sPecial Rapporteur's report.
122, Different opinions were exprassed in the Commission on the problem of
complicity. Some members of the Commission stated that account should be
taken of the extended content of complicity in international law and that the
concept should include concealment, as well as membership of an organization
and partiicipation in a common plan, Other members of the Commission drew
attention to possible elements that might characterize complicity, including
ingtigation, aiding, abetting, ordering and taking a consenting part.

Although those members were prepared to accapt the idea of extended complicity
in international law, they had difficulty in agreeing that complicity could
include acts committed after the principal act. Some members of the
Commigssion said that they objected to any automatic extension of complicity to
a superior in rank on the basis of a mere presumption. 1In order to determine
whether a superior in rank was responsible, it first had to be decided whether
he had knowledge ot the criminal acts committed by his subordinates and if sgo,
whether he was in a position to prevent such acts or to use his authority for

tha* purpose.
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2. Complot. and conaplracy

123, In his vceport, the Special Rapportowr explained that cowmplot could have
two weanlings. On the one hand, it could be limited, as in gome intornal laws,
to acts affecting the authority of the State or the liatogrity of national'
territory (article 87 of the French Penal Code, for example) and, on the
other, it could also mean any commor plan against individuals or qroups of
individuals and could imply the idea of collective rospongibility, as in the
cige of "congpiracy", according to which any act cummitted by a participant in
a complot is attributable to all the others, quite apart from the
regpon3ibility of each one for hig own acts.

124, wWith vegard to the question whether tho concept of complot should apply
only to craumes against the Stato or also to crimes against other entities,
some menbers of the Commisison were in €favour of extending that concept to
crimes against ethnic groups and peoplaes as such.

125. As to the question whether the concept of complot could entail collective
responsibillity - something that would bring it close to the concept of
congpiracy ~ the Special Rapporteur pointed out in his report that the
spacific nature of the offences in question might warrant a special régime
outside the usual rules of law, particularly since the enforcement of
penalties would thus be more effective. The offences in question were not
ordinary ones and such a spacial rGgime was already applied in cases such as
that of the rule of imprescriptibility. The Spocial Rapporteur also noted
that collective responsibility for such offences, which nearly always involved
collective participation or a group phenomenon, offered the advantage of
making penalties more effaective., The Nurnberg Tribunal restricted the
application of collective responsibility to crimes against peace and rejected
it for war crimes and crimes against humanity.

126, On the basis of that distinction, some members of the Commission took the
view that the concepts of complicity and conspiracy in the broad sensc shonld
apply only to crimes against peace and, possibly, to crimes against humanity
(depending on the list of crimes that would be drawn up for those two

ca togories), but nct necessarily to war crimes, for which there must, in

principle, be a more restrictive concept.
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127. Other mombers of the Commisslon expressed serious misgivings with roespooct
to the idea of collective responsibility, even if it were restrictaod only to
crimes against peace, such as aggression. They were of tha opinion that each
member of a governwent was regponsibla only for his own acte.
3. Attanpt
128. In his report, the Spocial Rapporteur also dealt with problams relating
to the content of attempt and, in particular, with the question whether that
concept should include preparatory acts or whether it was linked only to the
commencement of executlon. BSome merbers of the Commission expreadsed the viow
that it was difficult to characterize preparation for aggression beause
preparation was an awbiguous concept which could be interpreted either as
proparation for an attack or as the organization of a defenca. If preparation
wag not to be regarded ag an elaement of aggression, attampted aggression could
algo not involve preparatory acts.
129, Other members of the Commission took a more goneral approach to the
problem and also referraed to offences other than aggrasgion, Their view was
that the concept of attempt had to be intaerpreted as tha commencement of the
execution of an act defined as an offence by the draft Code, the act itself
having been prevented as a result of circumstances beyond the perpetrator's
control., According to those members, mere preparation should not be regarded
48 a criminal act.
130. Members of the Commission also made gencral comments on the othar
offences referred to by the Spuscial Rapporteur in hig repore.
131. some members supported the Spacial Rapporteur's approach that conspiracy,
complicity and attempt should be included as separate offences in the draft
Code.
132, Other members were of the opinion that these concepts should be included
in thu part of the draft Code relating to general principles.

IV, Genaral principles

133, After the ove.all account of acts which may congtitute offences againat

the peace and seaurity of mankind, the Special Rapporteur took up the general
principles. He pointed out that it is not evident, -t Ffirst sight, that all
the principles apply with equal force to all the mases, ani that that could be
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verified by a study of the gemeral principles. The Special Rapporteur
boliaved that the principles could be divided into asaeveral categories
according to whether they relate to

= 'Tho juridical nature of the offence)

- The official position of the offender)

- The application of the oriminal law in time)

~ The application of the oriminal law in spaca)

- Tho determination and extant of responaibility) g_]_./

- &xcoptions to criminal responsibility.
1. Principles relating to the juridical nature of the offence
134. In his report, the Special Rapporteur pointed out that since an offence
against the peace and security of mankind was a corime under international law,

it wag conceptually autonomous and had ‘ts own régime, and that the
characterization of a wrongful act as an offence against the peace and
gecurity of mankind was independent of the internal order. This principle
had already beon enunciated by the Charter of the Niirnberg Tribunal and by the
General Assembly and the Special Rapporteur embodied it in article 2 of his
draft articles.

135, Although they were in general agreement with that principle, some members
of the Commissmion emphasized that it was important not to confuse orimes under
internal law with offences under the Code and that an individual must not be
exposed tc the risk of being prosecuted twice for the same act (non bis in
Adem)., ‘

136. With regard to the dofinition of an offence against the peace ani
gsecurity of mankind, some members observed that it should contain a reference
to the element of seriousness, which has already been adopted by the
Commission,

91/ Although the question of exculpatory pleas and extenuvating
circumstances, which is inextricably linked to the determination and extent of
responsibility and at the same time to exceptions to vriminal responsibility,
wag referred to in the fourth report by the Special Rapporteur under this
heading (paras. 177 to 184), it was not discussed in detail within the
Commigslon. Those nbservations tmade by menbers of the Commisgion on this
aspact are summarized in paragraph 182 of this report. The Special Rapporteur
and the Commission will revert to the question of aexculpatory pleas and
extenuating circumstances at a later stage in thelr work on this topic.
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2. Principles relating to the official position of tho offendar

13/, The Spocial Rappcrteur pointed out that the principles coming under this
heading are, first, the principle of oriminal responsibility, that 18 to say
the attributability of a criminal act to a particular individual considered to
be its author (ombodied in article 3 of the draft articles)y next; since the
offender is also a human being, the principle relating to the jurisdictional
guaranteces to which he has a right when answering boefore any court for the
acts of which he is accusced (articie 6 of the draft articles).

138, Several wmembors of the Commission maintained that it was necessary to
spacify the jurisdiotional guaranteos in greater dotail, Article 11 of the
Universal Declaration of Human Rights and article 14 oi the International
Covenant on Civil and Political Rights were mentioned as oxamples to be
followed in the draft Code,

3. Principles relating to the applimtion of the criminal law in time

139, The Spocial Rapporteur examined successively, in his report, the rule of
non-roetroactivity and the rule of prescription.

140. Referring to the non-retroactivity of criminal law, the Special
Rapporteur dealt wi.. the scope of the rule nullum crimen sine lege in
intermational law. He pointed out that according to one view, that rule is
not applicable in international law, but according to another it is. The

Special Rapporteur observed that the controversy betwoen commentators on the
law of Nirnberyg has now diod down. Article 11, paragraph 2 of the Universal
Declaration of Human Rights provides that "No one shall be held guilty of any
penal offence on account of any act or omission which did not constitute a
penal offence, under national or intermational law, at the time when it was
committed", Furthermorc, the Kuropean Convention on Human Rights, which
reprodaces approximately the same formulaticn, adds (article 7, paragraph 2)
that "This Article shall not prejudice the trial and punishment of any person
for any act or omission which at the timo when it was committed, was criminal
according to the genaral principles of the law ...". The Spacial Rapporteur

therefore belioves that the rule nullum crimen sine lege is now accepted in

international law and applies to both treaty law and general international
law, It is tho subject of article 7 of his draft articles.
141. Sowe members of the Commission supported the considerations put forward

by the Special Rapporteur concerning the principle o? non-retroactivity.
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142. Other members expressed some roservations with respect to introducing the
notion of "general principles of international law" or "established customs"
ap sources of international criminal law. In their opinion positive law
ghould be the basis for characterizing an act as an international oriwe.

143. With regard to iwprescriptibility, the Special Rapporteur, after pointing
out that prescription was neither a goneral nor an absolute rule in internal
law, traced the higtory of the rule of imprescriptibility of offences against
the poace and security of mankind, which is the subject of artlcle 5 of his
draft articles.

144. Soveral members of the Commission expressed their support for the rule.
Some memwbers were also in favour of including a provision specifying that the
offences in queation are not political crimes for the purposes of extradition
and right of asylum.

145. Other wembers expressed doubt about the general applicability of the
rule. Their doubts were based, among other congiderations, on the small
number of accessions to the Convention on the Non-Applicability of Statatory
Limitations, and on the difficulty of obtaining evidence many years after an
alleged offence has been committed.

4. Principles relating to the application of the criminal law in space

146. Referring to the principles relating o the application of the oriminal
law in space, the Special Rapporteur described the different systems known in
internal laws tho system of territoriality of the criminal law, which gives

jurisdiction to the courts of the place of the crimes; the system of
Eg_rsorialitx of the criminal law, which is based on nationality rather than the
place of the crimejy the universal system, which gives jurisdiction to the
oourt of any place where the offender is arrestedy and finally, the system of
international riminal jurisdiction. The draft article 4 submitted by the

Special Rapporteur opts for universal jurisdiction in the absence of an
international criwminal jurisdiction, but reserves the possibility of
aestablishing an internmational criminal jurisdiction. _

147. Sowe members of the Commission expressed reservations regarding the
system of universal jurisdiction. It was pointed out that territoriality was
the rule and univarsality the exception. According to one member of the
Comnission the scope of the provigilons of the Conventions on genocide and

apartheid was limited to those crimis alone. Among the members doubting the
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general applicability of universal jurisdiction, some emphasized the
difficulties connected with extradition, means of obtaining evidencae,
contradictory judgemes:ts, etc. Other members who expressed doubts concerning
that gystem spoke in favour of the establishment of an international criminal
Jurisdiction as the most appropriate and most coherent system of implementing
the draft Code.

148. Other members of the Cammission spoke in favour of the system of
universal jurisdiction, as things stand at present. They considered that
genocide and apartheid are crimes against humanity like other such crimes, and
that nothing would justify an uxceptional régime for themy consequently, the
application to them of the principle of universality proves that that
principle should be the ordinary law for offences against the prace and
security of mankind. They also invoked practical reasons in favour of that
principle, adding that it is not necessarily in opposition to the
establishment of an international criminal jurisdiction.

5. Principles relating to exceptions to criminal responsibility

149. The Special Rapporteur also referred to the scope of criminal
re3ponsibility. He pointed out that though every wrongful act engaged the
criminal responsibility of its author in principle, there could be exceptions
to this rule. There are circumstances which relieve an act of its character
as a criminal offence. These are circumstances which, in certain legal
systems, are known as "justifying facts",

150. The Special Rapporteur explained that in some legal systems the
exceptions to criminal responsibility could have two sources: a leqaul source

and a source in judicial practice. A distinction was made betwean justifying

facts based on law and cauges of non-attributability deriving from judicial

decigions. Since the rule was that there must be a legal basis for every
offence, by virtue of the principle nullum crimen sine lege, any exception to

this rule must likewise have a legal basis. In those systems which depend on
written law, the rigidity of the rule led legal writers and judicial organs to

¢ beyond the narrow confines thus defined, and seek solutions better suited

"tn the complex rslities of criminal responsihility. There were situations

for which the law made no provision, in which convicting a person would be an
injustice, even Lf such conviction appsared irreproachable in the strictly
lenl sense. Consequently, legal writers and judicial organs had elaborated,
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within these legal systems, a whole theory of penal justifiomtion, invoking
the concepts of will, good faith and the legal capacity of the author.
151i. The Special Rapporteur indicated that in other lagal systems less
attached to written law, that distinction was not of great importanos, since
the legal elament in the definition of an offence was not necessarily based on
written law. Written law did not play a preponderant part and the judge,
having more freedom of action, himself creates the law according to the
circumetances and the needs of society. 1In the Special Rapporteur's opinion
these systems come close, in their mathod, to the process of developing
international law, in which written law does not predominate. Moreover, the
exceptions to criminal responsibility in international law had a purely
jurisprudential origin. These exceptions were as follows:

- Coercion, state of necessity and force majeure)

- Error)y

- Superior ordery

- Official position of the perpetrator of the offence)

~ 8Self-defence and reprisals,
152, (a) Coercion, state of necessity and force majeure. The

Special Rapporteur explained in his report that these concepts had differences
and points in common in internal law. Under certain systems, the distinction
between coercion and state of necassity depended on the fact that necessity,
unlike coercion, gave the author of the act, which constituted a crime, a
choica. He was not inexorably bound to commit the act, and he committed the
act to avoid committing another act, which he considered more dangerous or
more harmful to himgalf or others.

153. As to foroce majeure, it was closer to coercion, in that it consisted in
the intervention of a foroe external tc the author of the act, from which he
could only escape by committing the act. 1In both cases - force majeure and
coercion - the author mad no other choice, whereas, as had been pointed out,
the state of necessity did leave him a choice.

154. The Special Rapporteur added, however, that these distinctions were not
recognized in other legal systems. Moreover, whatever the conceptual
differences between these notions may be, they were subject to the same basic

conditions. According to the Spscial Rapporteur there must be:s
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(1) A grave and immineat peril from which the author oould only escape
by committing the act which constituted the crime,
(2) No act attributable to the author which contributed to the emergence
of this peril,
(3) No disproportion between the interest sacrificed and the interest
protected.
155. After stating these conditions, the Special Rapporteur refarred to the
following judicial decisions on which they were based. The Einsatzgruppen

cse. 92/ According to the judgement "there is no law which requires that an
innocent man must forfeit his llfe or suffer serious harm in order to avoid
committing a crime which he condemns ... No court will punish a man who, with
a loaded pistol at his head, 1s compelled to pull a lethal lever”. In other
words, as the Special Rapporteur pointed out, coercion can be accepted if
there is a grave and imminent peril for life or physical integrity.

The I.G. Farben case. 93/ 1In this case it was gtated that "The excuse of

necessity cannot be admitted when the accused who invokes it has himgelf been
responsible for the existence or the execution of an order or decree, cr when
his participation has exceeded that which was required of him or was the
result of his own initiative".

156. Similarly, defendants who had not only obeyed instructions, but who, on
their own initiative, had requested an abnormal increase in the number of
workers assigned to them were found quilty. 94/

157. The Special Rapporteur concluded that fault on the part of the defendant
thus removed all justifioation.

158. Referring to the condition of proportionality, the Special Rapporteur
observed that it lad been formulated in the Krupp cases 95/ "“... in all

92/ law Reports of Trials of War Criminals, vol. VIII, p. 91.

_?_:j_/ American Military 7Tribunals, Case VI, vol. VIII, p. 1179, quoted in
Meyrowitz, op. cit., p. 404,

2_1/ Ibid., Case V, vol, VI, p. 1200, et seq., quoted ibid.

95/ 1bid., Case X, vol. IX, pp. 1439 et seq., quoted ibid., pp. 404-405.
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fairness it must be said that on any view of the evidenoce the defendants, in a
ooncentration camp, would not have been in a worse plight than the thousands
of helpless victims whom they dally exposed to danger of death, great bodily
harm from starvation, and the relentless air raids upon the armament plants,
to say nothing of involuntary servitude and the other indignities which they
suffered. The disparity in the number of the actual and potential victims is
also thought provoking”.

159. Some members of the Commission were in general agreement: with the
distinction drawn above by the Special Rapporteur. ©One member suggested that
in the context of coercion it should be specified that the author of the crime
must have had no other means of escaping from the peril in question. Some
member s established and analysed relations between coercion and superior order.
160. In regard to force majeurs, another member thought that that exoception
had no place in the draft Code. An individual cannot bs charged under
criminal law with the consequences of a case of force majeura.

161, (b) Error. The Special Rapporteur then raised the queation whether
error could be included in the mtegory of justifying facts. He pointed out
that there could be two kinds of error: error of law, which consisted in
misrepresentation of a rule of lawy and error of fact, which consisted in
misrepresenta tion of a matarial fact.

162, The Special Rapporteur considered that error based on misrepresentation
of a rule of law would be difficult to reject in international law, owing to
the nature of the rules of international law and their sources. 1In the

High Command Case, 96/ it was said that a "military commander may not be

considared to be criminally responsible as a result of a simple error of
judgement regarding controverasial legal problems”. Aand in the
I.G. Farben case 97/ the Tribunal stated that: "As custom is a source of

international law, customs and practices may change and find such gemneral
acceptance in the community of civilized nations as to alter the substantive

content of certain of its principles ,..".

2_6_/ The Iaw Reports of Trials of War Criminals, vol., I, p. 70.

97/ 1Ibid., vol. XV, p. 185.
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163. One member of the Commission considered that error should not even be
included in the mse of war crimes, since the Code was intended to punish the
wat gerious offences. Another member thought that error of law remained
admissible, especially in customary international law, which was not precisely
codifiedy that should also be the case for jus cogens which applied to
inter-State relations and could not be invoked in criminal law. Another
member considered that in many cases .rror of fact removed the seriousness of
an offence.

164. (c) Ssuperior order. The Special Rapporteur then raised the question

whether superior order constituted an autonomous justifying fact. He noted
that superior order sometimes merged with coarcion, in which case it was not
the order but the coercion accompanying it which constituted the Justifying
facty and sometimes compliance with the order merged with complicity if the
order was manifestly illegal. Finally, an order might be obeyed in good faith
becuse its wrongfulness was no: manifest. In the last case the Justifying
fact was not the order itself, but error.

165. The Special Rapporteur added that in regard to relations between superior
order and coercion, the Mirnberg Tribunal had stated that "The criterion for
criminal responsibility, as found in one form or another in the criminal law
of most countries, bears no relation to the order which hag been received.

It lies in moral freedom, in the perpetrator's ability to choose with respect
to the act of which he is accused."

166. The relationship between the order and error was evoked in the
Field-Marshall List Case: 98/ "Whoever transmits, gives or executes . criminal

order becomes a criminal if he has recognized, or should have recognized, the
criminal nature of the order".

167. similarly, in the Field-Marshall Von Leeb Case: 99/ it was stated that

"It is necessary to determine not only whether the order in question was, in

itself, criminal, but also whether its criminal nature was evident".

9_8/ American military tribunals, case VII, vol. XI, p. 1271 quoted in
Meyrowitz op.cit, p. 398,

99/ 1bid., Case XII, vol. XI, p. 512, quoted Ibid., pp. 398-399.
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168. The Special Fapporteur concluded from these findings that superior order
is not in itself a justifying fact. Compliance with a wrongful order ocan only
eliminate responsibility if it is due to error or ooercion.

169. Some members of the Commission stressed the difficulty of establishing
the moment when compliance with an order given by a superior ceased to be
lawful. This is a very delicate question because disobedience is itself an
offence under military law. Nevertheless, they agreed that compliance with a
manifestly wrongful order can engage criminal responsibility. One membar
wondered whether the threat of a grave, imminent and irremediable peril
deriving from the order received did not vary according to whether the
traditional discipline in the environment considered was more or Jess
rigorous. 1In the case of a junior officer, freedom of choice would be
extremely limited and the rigidity of discipline could be an extenuating
circumstance.

170. (d) The official position of the perpetrator. 1In his report, the

Special Rapporteur emphasized that this exception is not acocepied and need not
commented on at length. He pointed out that the Charter of the Nirnberg
Tribunal had already rejected the official position of the perpetrator of an
offence against the peace and security of mankind, not only as a justifying
fact, but even as an exculpatory plea or extenuating circumstance. In some
respects it should even be an aggravating circumstance, in so far as it could
be regarded as an abuse of power.
171. (e) Self-dafence. In the Special Rapporteur's view, this exception,
provided for in Article 51 of the Charter of the United Nations, applied only

in the case of aggression. Its sphere was jus ad bellum. 1In jus in bello,

attack was as legitimate as defence, pruvided the conditions of the law of war
were respected.

172, With reference to self-defence, several members of the Commission
emphasized that a careful distinction should be drawn between gelf-defence by
the State and self-defence by the individual. 1In the opinion of some members,
the only self-defence applicable could be self~defence by the individual,
since the subjects of the draft Code were individuals. Other members pointed
out that self-defence in the mse of aggression did not always constitute an
exception to the principle of the criminal responsibility of individuals. Aan
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individual, whether a military serviceman or a civilian, could quite easily
violate the laws of war or commit inhuman acts even though the State was
acting in accordance with it:. right of self-def: nce.

173. For his part, the Special Rapporteur pointed out that, in tha case of
aggression, the responsibility of the State did not preclude the criminal
respong ibility of individuals acting in the name or on behalf o® the State,
and such responaibility could be ruled out only in a mse of properly
astablished self-defence.

174. (f) Means of defence based on reprisals. 1In the Special Rapporteuar's

opinion, reprisals may take place in peacetime or in wartime. In peacetime,
defence based on armed reprisals is not admissi™le. In wartime, defenca based
on reprisals is not admissible if the reprisals are carried out in vioi.tion
cof the laws and customs o, war.,

175. These cases of inadmiassibility resulted from the fact that reprisals
merged sometimes with aggression Lf they ware carried out in peacetime, and
sometimes with a war crime if they took place in the course of an armed
conflict and were carried out in violation of the laws and customs of war.
176. In short, the Special Rapporteur's view was that the prohibition of
reprisals, since it was not general in jus in bello, meant that reprisals
oould be justified in all instances in which they are not proaibiteua. Yet the
prohibition of reprisals, in the framework of Additional Protocol I of 1977,
is only sectoral in nature; it applies solely to reprisals directed against
the sick and the wounded, civilian populations, p:isonars of war. and civilian
or cultural objects.

177. One member of the Comnission thought that the draft Code should expressly
stipulate that armed reprisals are contrary to internationai law.

178. Summarizing his statement on the scope of justifying facts, the

Special Rapporteur came to tha corclusion that they were not all the same in
scope. In his view, the scope varied, depending on the nature of the offence
in question. Accordinglys

(1) sSelf-defence could be invoked only in the case of aggression)

(2) No jvitifying fact seemed to be admissible with regard to crimes
against humanity, because of the motives which inspired such crimes and from
which they wera inseparable (racial, et'mic, national, religious or politiml
motives). In addition, the requirement of proportionality hetween the act
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commic.ed and the situation which the perpetrator was seeking to escape from,
ag difficult to fulfil in the mse of a crima against humanity, in view of
ne mass nature of such crimes, their systematic character, their
reprt.itiveness or their continuity)

(3) Justifying .acts could be invoked with respect to a war nrime,
provided, of course, that the war crime in question does not at the same time
constirute a crime «gainst humanity.

179. The comments of the members of the Commission have been set out under
each exoception considered. With regard to the formulation of these exceptions
in the Draft Code, some membera emphasized that the ralevant provision should
be drafted positively and clearly indimte the circumstances in which the
exception applies.
180. As +o the responsibility of a superior, a few members of the Commission
jexe of the opinion that the guestion could be gettled by applying the conocept
of complicity and a separate article was not required.
181. Other members, however, thougut . 1t the question of the responsibility
of a superior ocould aot be assimilated to that of complicity. They failed tn
see how complicity could be applied to acts by a superior, particularly when
it was the conduct of organa of the St:ate that was involved.
182, One member f the Commission would have liked the draft Code to deal also
with « mcurren. offences, extenuatinyg circumstance: »nd exculpatory pleas.
Iastly, other members wondered whether mental disorde. or minority oould not
also constituce justifying facts. 1In regard to extenuating circumstances and
excuipatory pleas, one mamber of the Commission shared the Special
Rapporteur's view that, since the criminal consequences of a crimo against
paace had not yet been considered, the time had not yeaet come to deal with such
questions. In addition, he had doubts regarding the applicability of internal
criminal laws to offences under international law.

V. Dratt articles
183. The Specicl Rapporteur, in introducing his report, stated that the draft
articles covered the whola of the topic and draft articles L, 2 and 3,
submitted at the previous session, had been reworded to take account of the
comments theraon. He also stated that a definiticn was no longer proposed for
an offence against the peace and security of mankind, in view of the

oontrovergy to which the dafinition had given rise. Only an enumeration of
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the acts constituting such an offence was given. The new draft article 1,
therefore, was based on that method. Similarly, any reference to politioal
organs and any element that would encroach on the domain of the judge had been
removed from the dafinition of aggression proposed in the firat draft. 1In
addition, the definitiong of offences were, as far as possibla, established on
the basis of existing conventions, thc texts of which vere somatimes
reproduced in full. A more general alternative was also proposed, however, so
as to enable the Commission to chouse between or combine provigions. The
general principles had emerged either from existing instruments (Universal
Declaration of Human Rights, Convention on the Non-Applicability of Sta tutory
Limitations to War Crimes and Crimes Against Humanity, Niirnberg Principlas,
etc, ) or from tiie judicial precedents of internmational courts. Some
principles appliad to some offences more than to others, but they were

none the less formulated in a quite general fashion in the report.

184, Some general opinions were expressed on the draft articles in the course
of the discussion in the Commission. Certain specific suggestions regarding
the drairt articles were also provisionally made. Some members were of the
view that the title of the topic, in the English version, should speak of
“crimes” instead of "offences”, as do the French and Spanish versiona. The
tripartite division into crimes against peace, crimes against humanity and war
crimes was supported by most members, for historiml reasons, even though, in
some instances, overlappiny between the thres categories was possible., It was
emphasized that, as far as possibla, the draft Code should be very precise,
particularly with regard to the char.cterization of the offences.

Conclusions

185. The Commission, after engaging in an in-depth ganeral discussion of
parts I to IV of the Spscial Rapporteur's fourth -eport, concerning the
offences and the general principlus, decided to daiar consideration of the
draft articles to future sessions. Meanwhile, the Special Rapporteur could
recmst the draft articles in the light of the opinions expressed and the
proposals made this year by the members of the Commission, reflected in the

) gummary records of the present session, and the views that would be expressaed

in the Sixth Committee ot the Gemeral Assembly at its forty-first session.
The Commission. discussed, again, the problem of the implemeitation of the
Code, when it considered the principles relating to thu 2ppl. cation of
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criminal law in space. It woald examine carefully any guidance that may be
furnished on the various options set out in paragraphs 146-148 of this
report. 1In this regard, it would remind the General Assembly of the
conclusions contained in paragraph 69 (c¢) (i) of the Commission's report on

the work of its thir y-fifth session, in 1982 (A/38/10,. 100/

100/ Paragraph &3 (c) (i) of the Commission's raport on its
thirty-fifth session, in 1983, read as rollows.

"(c) with regard to the implementation of the Code:

(1) Since some members consider that a code unaccompanied by penalties
and by a competent criminal jurisdiction would be ineffective, the
Commisaion asks the General Assembly to indicate whether the
Commission's mandate extends to the praparation of the statute of a
competent international criminal jurisdiction for individuals,”.
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CHAPTER VI

INTERNATIONAL LIABILITY FOR INJURIOUS OONSEQUENCES ARISING
OQUT OF ACTS NOT PROHIBITED BY INTERNATIONAL LAW

A. Introauction
186. The Commission, at its thirtieth mession in 1978, included the topic
“International liability for injurious consequences arising out of acts not
prohibited by international law” in its programme of work and appointaed
Mr. Robert Q. Quentin-Baxter Special Rapporteur for the topic.
187. The Commission, from its thirty-second to its thirty-sixth session in
1984, received and considerad five reports from the Special Rappo-teur. 101/
The reports sought to develop a conocsptual basis and schematic outline for the
topic and contained proposals for five draft articles. The schematic outline
was set out in the Special Rapporteur's third report to the
thirty-fourth sessior. of the Cammiassion in 1982. The five draft articles were
proposed in the Special Rapporteur's fifth report to the thirty-sixth sesasion
of the Ccmmission in 1984. They were considered by the Commission, but no
decision was taken to refer them to the Draf.ing Comnnittee.
188. The Commission, at its thirty-sixth session, in 1984, also had before it
the following materials: the replies tc a questionnaire addressed in 1983 by
the Legal Counsel of the United Mations to 16 selected international
organizations to ascertain whether, amongst other matters, obligations which
States owe to each other and discharge as members of international
organizations may, to that extent, fulfil or replace some of the procedures
referred to in the schematic outline (A/(N.4/378); 102/ and a study prepared
by the Secretariat namely "Survey of State practice relevant to international
liability for injurious consequences arising out of acts not prohibited by
international law” (ST/LEG/15). 103/

101/ For the five reports of the Special Rapporteur, see Yearbook ...
1980, vol. II (Part One), p. 247, document A.CN.4/334 and Add.l and 2y
Yearbook ... 1981, vol. II (Part One), p. 103, document A/CN.4/346 and Add.l
and 2y Yearbook ... 1982, vol. II (Part One), p. 51, document A/CN. 4/360,
Yearbook ... 1983, vol. II (Part One), p. 201, document A/CN.4/373)

Yearbook ... 1984, vol. II (Part One), p. 155, document A/CN.4/383 and Add.l.

102/ Reproduced in Yearbook ... 1984, vol. II (Part One), p. 129.

103/ later issued as dcument A/CN.4/384.
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189. The Commisasion, at its thirty-seventh session, in 1985, appoirted
Mr. Julio Barboza Special Rapporteur following the death of
Mr. Quentin-Baxter. The Commission received a preliminary report from the
Special Rapporteur (A/CN.4/394), but was unable to discuss the report at its
thirty-seventh session. E{/ The Commission expressed the hope that the
Special Rapporteur might wish o present a new report to the Commission at its
thirty-eighth session, to he discussed together with his preliminary
report. 105/

B. Consideration of the topic at the present session
190. The Commission had before it the preliminary report (A/CN.4/394) and the
second report (A/CN.4/402 and Corr.l, Corr.2 (English only), Corr.3 (Spanish

only) and Corr.4) of the Special Rapporteur. The two reports were introduced
together, sinoe the Special Rapporteur was unable to introduce his preliminary
report at the thirty-seventh session of the Commission in 1985, and were
considered by the Commission at its 1972nd, 1973rg, 1974th, 1975th and

1976th meetings. As the preliminary report was intended only to analyse what
had been done prior to its submission, in 1985, and to explain what the
Special Rapporteur intended to do in his second report to the Commission,
discussion at the present seasion of the Commission focused almost exclusively
on the seocond report of the Special Rapporteur.

191, The Special Rapporteur had indicated his intention of taking the
schematic outline, 106/ together with the amendments introduced in the

fourth report 107/ by Mr. Quentin-Baxter, as the raw material for his work,
since the outline had met with sufficiently broad acceptance both in the
Commission and in the General Assembly. However, uwiig to the shortening of

its present session, the Commission was able to allocate only a few meetings

104/ Official Records of the General Assembly, Fortieth Session,
Supplement No. 10 (A/40/10), paras. 291 and 292,

105/ For a fuller statement of the historiocal background of this topic,
see Official Records of the General Assembly, Thirty-ninth Session,
Supplement No., 10 (A/39/10), pp. 215-257.

106/ Yearbook ... 1982, vol, II (Part Two), p. 83.

107/ fearbook ... 1983, vol. II (Part One), p. 201, document A/CN.4/373.
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to consideration of the topicy and many members were unable to make
statements, so that the opinions expressed are only a partial reflection of
the Commission's views.

192. The Special Rapporteur was of the opinion that a number of points needed
to be reconsidered in order to remove some of the ambiguities of the topic and
lay the foundations for its uninterrupted development. These points were
referred to in the second report of the Special Rapporteur, which contained a
reviaw aad critical analysie ¢f the schematic outline and, in particular, of
its Aynamics. 1In his second report, the Spscial Rapporteur also tried to find
anawers to the questions arising out of such ambiquitiesz as well as to some of
his other concerns.

193, The first question related to the unity of the topic, which, bemuse it
had two components, namely, prevention and reparation, appsared to be two
separate topics. The reports preceding those of the present

Special Rapporteur, attempted to establish the unity of the topic by linking
prevention and reparation, which constituted a "continuum®, From a formal
standpoint, it was thu emphasized that both aspects of the topic fell within
the domain of primary rules. Although the second raeport did not rule out that
idea, it found that the concept of "injury in the sense of material harm
oconstituted the cement of that "continuum” - injury in this sense, whether as
injury which had already occurred or as potential injury, which was the
equivalent of risk, was the focus of the entire topic.

194. In order to counteract the idea that prevention had nothing to do with
liability and did not really form part of the topic, the Special Rapporteur
had, on the basis of the discussion of the meaning of the English terms
"responsibility”™ and "liability", reached tue conclusion that, since the
Spanish term "responsabilidad"™ and the French term "responsabilité", meant the

same thing as the two English terms, they could be used to refer to the duties
incumbent on any person living in society. He therefore, concluded that these
terms refer not only to the secondary obligation arising out of a breach of a
primary obligation, but also to the latter obligation itself, with the result
that obligations of prevention would be within the scops of the topic.

195. Another concern of the Special Rapporteur in hias second report wag to
define the scope of the topic, even provisionally. The point of departure of
the Special Rapporteur was that the topic related primarily to the duties of
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the source State to avoid, minimize or repair any appreciable or tangible
physical transboundary loss or injury caused by an activity involving risk.
The Spscial Rapporteur did not rule out the possibility that changes could, if
necessary, be made in the scopes of the topic.

196, It waas observed in the second report that obligations were an important
elament of the dynamics of the schematic outline. 1In that connection, a
critioml znalysis was made to identify all the interrelated obligations
referred to in the schematic outline. It had then to be detoarmined whether
those obligations, or some of them, were, in nature, part of what was known as
"soft law", or whether they wers imperfect meruly bemuse, according to the
schematic outline, they did not give rise to any right of action. The
analysis drew attention to "combined" obliga tions which would lead to the
establishment of a régime and contribute to prevention, to obligations which
would lead to ropufatlon, as well as to a pure obligation of prevention
(section 2, paragraph 8, and section 3, paragraph 4, of the schematic outline).
197. In the view of the Special Rapporteur, it was also necessary to consider
the operation of the obligation of reparation and its basis in international
law. The investigation inevitably led to liability for risk, known .a English
as "strict liability", From what the present Special Rapporteur had been abln
to gather from earlier work, the basis for the obligation of reparation was
multifaceteds on the one hand, it had the same basis as obligations of
prevention, since considerable efforts had been made to define both concepts)
on the other, further efforts had been made, perhaps without actually saying
80, to base it on the quasi-contractual and quasi-customary aspects of shared
expactations. But ultimately, in the view of t-~a Spscial Rapporteur, it could
not be denied that its main basis was simply "strict" liability. The
operation of the obligation of reparation was subject to two conditionss: the
existence of shared expectations, which indicated its derivationy and
negotiation, which involved a nunber of factors leading to a balancing of
interests,; including the reasonable nature of the oconduct of the source State,
the means available to it to prevent injury, the expenses incurred for that
pucrpose and the usefulness of the activity in question to the affected State.
The amount payable by way of compensation might thus be smaller than that paid

in similar circumstances as a result of the commission of a wrongful act.

- 143 -



That was, moreover, in keeping with international practice, which often set a
limit on amounts payable in such circumstnncgs, and also with what was
provided in internal law in such mses.

198, still with regard to the operation of the obligation of reparation, the
present Special Rapporteur had found that the idea of bringing into play
factors mitigating the automatic opemt:ion~ of strict liability was bapgically
wrrect, since the aim was to establish a general régime. He had proposed
changes in respact of "shared expectations” in order to retain some of the
objective elements of their definition and thus avoid the problems to which
their characterization would give rise. He had, also, suggested that other
mitigating factors, such as a régime of exceptions, might be included in the
system.

199, As to the basis for the obligation, the Special Rapporteur oconsidered
that a clarifimmtiun should be mada:s it was not logical to base the

obliga tion of reparation both on its identity with prevention and on strict
liability. Although there had been objections to strict liability, it had
bean astated in support of it that it was not a monolithic concept, since it
involved different degrees of strictness, and, when combined with the
above-mentioned mitigating factors, become a sufficiently flexible instrument,
and that it was not certain that it did not have a basis in international

law. Failure to provide compensation for transboundary injury amused by a
hazardous activity in the territory of a State could be based only on a theory
of sovereignty which did not take account of the interdependence that was
becouwing more and more characteristic of international life and which would be
contrary to the principle of the sovereign equality of States bemuse it would
overlook the other aspsct of State sovereignty, namely, that every State was
entitled to use its own territory without any vutside interference.

200. The Special Rapporteur considered that the most important principle
contained in the schematic outline was that enunciated in section 5,
paragraph 1, which was based on principle 21 of the Declaration of the

United NMations Conference on the Human Environment and was intended to ensire
that all activities in the territory of a State are conducted with as much
freedom as was compatible with the interests of other States. Two equally
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important principles, which were closely associated with the first, were that
ol preve:tion (section 5, paragraph 2) and that of reparation (section 5,
paragraph 3).

201. In his second report, the Special Rapporteur set a limits he would work
only on the basis of the amended version of the schematic outline contained in
Mr. Quentin-Baxter's fourth report. This meant that none of the innovations
contained in the five articles submitted in Mr. Quentin-Baxter's fifth report
would be considered at the present seasion and the dicussion thus would not
deal with such important questions as whether the topic covered "situations"
as well as "activities". It also meant that the afgments put forward were
necegsarily of a very general nature,.

202. The discussion of the above-mentioned points in the Commission can be
sumarized as follows.

203. With regard to tha unity of the topic, there was some express acceptance
of, and no formal objection to, the view expressed in the second report of the
Special Rapporteur that injury in the sense of material harm is the topic's
real unifying link. Some members regarded prevention as an essential part of
the topic and as being even more important than reparation itself.

204. The discussion appeared to lend support to the idea that the focus of the
topic should be activities involving risk. Some members suggested that a
decision shou 4 be taken on the activities to be referred to in the future
draft articles. The view was expressed that the topic should be confined to
ultrahazardous activities (low probability of an accident that might cause

o tastrophic damage), but that view was not shared by other members, one of
whom said that it was difficult to define such activities, that it was not
clear what distinguished them from other activities involving risk and that
activities which were regarded as ultrahazardous at an early stage of their
development - as had been ' -itially the cnse with the driving of automobiles
on the public highway — mu . cease to become 80 and vice versa. The

Special Aapporteur sees ro convincing reason to make principles as important
as those on which the topic is based, such as the principle that an innocent
victim should not be left to bear his loss or injury, applicable exclusively
to activities that are as uncertain as "ultrahazardous" activities.

205. Onae member of the Commission, who would prefer that the topic concentrate
on such activities, spscifically suggested that account should not be taken of
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many activities, such as those giving rise to pollution, in particular where
the source State is aware, or should be aware, of the nature of such
activities and of means of preventing their harmful effects. Allowing such
activities to cause injury in or to other States would be directly wrongful
and would thus fall within the topic of State responsibility. Since that jidea
did not attract much support, the Special Rapporteur pointed out that he would
continue to work on the basis that the topic should cover all activities
involving risk.

206. Some members of the Commission suggested that the topic should be
extended to include injury caused in areas beyond national jurisdiction,
mentioning .he pollution of outer space, which some consider to be part of the
natural human environment. Another speaker raferred, in this context, to
areas forming part of the common heritage of mankind according to contemporary
international law. As regards the scope of the topic, and the obligations to
inform and negotiate, it was found necessary to explain that in the opinion of
the Special Rapporteur the term "transboundary® 4id not refer only to injury
caused in neighbouring countries, but also covered any injury caused beyond
national frontiers, whether the source State and the affected State were
contiguous or not.

207. Referring to the obligations to inform and to negotiate, the question was
raised by one member as to who should be informed by a State in whose
territory an ultrahazardous activity was beginning - such activities being the
only ones he considered worth taking into account, since they could affect
all mankind. With whom should the State negotiate in such circumstances? And
whare the activities of ships under the control of a certain State ware
concerned, who should be informed of the riske they might entail. What should
be negotiated with whom? The Special Rapporteur pointed out that such cases
are, in reality, infrequent and marg’ \al. The countries that might be
affected would not be very difficult to identify; they would be those in the
same region as the source State. Depending on the nature of the activity
concerned, a State might sometimes relieve itself of the obligation to inform
and negotiate by convening an international conference or by taking very
general measures, although a source State might perhaps not be relieved of its
obligations to neighbouring States, since the measures usually adopted by such

conferences are simply basic measures. The situation would be rather like
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that in internal law where dangerous activitiea by an industrial plant, for
example, may requiras an operating licence, which is granted only if certain
precautions are takeny but that does not preclude liability if injury is
caused.

208. Mcreover, in the view of the Special Rapporteur, the lomtion of the
activity in question is bound to be of decisive importance. 1If it is near the
frontier of another country, there is no doubt that the souroe State should
inform that country of its intention to begin the activity in question and
negotiate, with such country, everything concerning a régime of prevention and
possibly of reparation. The Special Rapporteur dreéw attuntion to three cases
cited in footnote 31 to his second reports a nuclear plant for the generation
of elactricity in Dukovany ((zechoslovakis) situated 35 km from the Austrian
bordery a plant of the same type in Ruthi in the upper Rhine valley,

(SWwitze 'and) near the Austrian bordery and a refinery in Belgium near the
Netherla. i8 border. 7T~ all three cases there had been negotiations regarding
the safety of those plants, and in the ocase of Belglum and the Netherlands it
was mentioned that it was an accepted principle in BEurope that before
initiating any activity which might oause injury to neighbouring States, the
gsource State must negotliate with them.

209. As regarde shipe, the Special Rapporteur was of the view that the
countries which may be affected by their operation must be informed and the
corresponding régimes must be naegotiat: 4 with them. There were many

examples. The nuclear-powered vessels Savannah and Otto Hahn had been the
gsource of many bilateral agreements between, on the one hand, the

United States and the Federal Republic of Germany, and on the other hand, the
countries whose ports the vessels required to enter. Tue major conv ntions on
the marine transport of oil and on liability for objects launched into space
are also good examples. lastly, when certain States made miclear tests in the
atmosphere, they gave public warning of the risks involved, estaklishe. safety
zones, warned shipping and, in one case, the United States had made an

ex gratia payment where injuries had been sustained by the crew of the
Fukuriu Maru. The relevant agreement finally put an end to these tasts by
prohibiting them, so that in the end the source States provided information
and negotiated a égime of prohibition.

- 147 -



210. As regards the obligation to negotiate, which in the schematic outline
114 not give rise to any right of action when breached, the solution proposed
by the Special Rapporteur was simply to delete the relevant provision, sc that
the possible conssequences of a breach would be subject to the provisions of
general international 1.~. A few spsakers said they would prefer that
obligation not be made into “strict™ <bligation. Others, on the other hand,
were in favour of providing sanctions in the corresponding articles. &inos,
as explained in paragraph 191, above, the opinions expressed zre only a
partlal reflection of the Commission's view, the matter should be further
conasidered.

211. various memoers referred to the role of international organizations in
the co~.paration necessary for the mechanisms proposed in the schematic
outline. 2 few members even beliaved that the role of international
orgunizations should nct only be examined from this point of view but zlso in
light of the fact that they might bacome subiect to rights and obligations.
The Special Rapporteur agreed to continue this line of invastiqation, which
had been deliberately held over for later stages of the work. The Commission
decided that the questionnaire sent to certiin intergovernmental oi ,anizationa
should be reviewed to see whether it was necessary to bring it up to date and
send it out agmin to he same organizations and to a selection of others.

212, A few members drew attention to the fact that somes States, particularly
among tne developing countries, are not in a position to know everything that
is going on .in their territories, which are sometimes enormous, and suggyested
that the Commission should therefore reconsider the question of assigning
liability to such States for the activities of individuals of which they may
be unaware. It was asked, in that comnection, whether it would not be
appropriate to revert to the concapt ol tha "acting State" instead of the
"source State". Tt was statad that to provide excaptions tn the obligatinon to
make r. pa-ation was inappropriate bemuse, in the schematic outline, that
obligation was already subject to tco many conditiuns. Purthermore, it was
suggestad that the appor tionment of the costs of prevention was unfair bemuse
the affected State gained nothing but rather lost throv th the activities with
which the topic is zoncerned.

213, A number of speakers asked that in the future elabaration of the topic
gspacial account should be taken of thu naeds of the devaloping countries and
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what suited them. I% was said that they ware somecimes unable to control the
activitias of powerful foreign .. mpanies established in their tarritory and
that oconsequently, s0 lcng as power was in the hands of sich entities, {i
would bo dangerous to assign responsibility for transboundry injury to those
Stater. It was also said that a study should be made of the liability of
countries exporting activities involving a high degree of tachnology to
countries of the third orld, whose internal law often doag not impose the
necessary measiire.’ and precutions or the responsibilities inherent in the
har.dling of dangercus things and in injury ocaused by such things.

2]14. Onea Bpesker suggested preparing a new draft containing manda tory
provisions on fact-finding machinery and the settlement of disputes. Another
expressed opposition to the idea put forward in the second report that
compensation should depend on the e :istencs of a principle of compensation in
the internal law of both cuntries - the souroce country and the affected
ocountry - because many developing countries did not have such principles in
their nztional legislation. He thought it would be sufficient for the
principle to be contained in the law of the gsouros State, even if it was not
to be found in that of the affacted State.

215. The Special Rapporteur, without expressing any opinion on the specific
solucions suggested,. noted that they coincided with the common concern of the
spaikerss namely, that very spscial acoount should be taken of the needs of
the developing countries and what would suit them, and of the fact that they
ran the greatest riek of heing affected by technclogical ‘nnovations, which
were an element of danger in many modern activities. Moreover, that was t:he
view expresgsed by che Spscial Rapporteur in his preliminary report and he is
gtill of that view.

216. A number of speaksrs supported the Spacial Rapporteur's proposal that at
some stage in the study of the topic it should be suggested to the

General Asse bly that the word “acts", in the title of the topic, should be
raplacad by "activities™, so that all the language versions would bes aligned
with the French version; there was no opposition to this proposal or to the
basic reasoning by which the Spacial Rapporteur justified the changs,

217. with requrd to the obliwation to make reparation and the basie for it,
there were various expressions of suprort. One membar expressed opposition to

the idea of an obligation to make reparation based upon strict liability.
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Another member referr.ng to the very extansive and o tastrophic damags that
could be caused by certain activities which in his opinion night affect the
whoie of mankind, appeared % take the view that such dAiffiocult o ses belong
rather to the sphere of co-operation between the States as members of the
international community than to that of liability, so that tte obligation to
make reparation might be set side.

218. In summing up the discussion, the Special Rapporteur noted one aspact to
which he attached the greatest importanoce: name),, that the objections raised
by some members to the solutions proposed in the second report, especially
those relating to the obligations to pravide information and to negotiate,
were not di‘ected amainst the underlying principles, but related to the
accompanying procedural difficulties.

219. Finally, altho:=gh the short time assigned to the topic was not sufficient
for a full debate, it was considered appropriate to begin, in the next report,
the drafting of articles developing the ideas put forward.



CHAPTRR VII
THE LA4 OF THE NON-NAVIGATIONAL USES OF INTERNATIONAL WATERCOURSES
A. Introduction
220. The Commission included the topic "The law of the non-navigational usea
of international watercourses™ in its programme of work at its twenty-third
session, in 1971, in response to the recommendation of the General Assembly in
resolution 2669 (XXV) of 8 December 1970, At its twenty-sixth session, in
1974, the Commission had before it a supplementary report on legal problems
relating to the non-naviga tional uses of int rnaticnal watercourses prepared
by the Secretariat. 108/ At that session, the Coumission set up a
Sub-Committee on the law of the Non-Navigational Uses of International
Watercoursec, which submitted a report proposing the subnission of a
guestionnaire to States. The Commission adopted the report of the
Sub~-Committee Jduring the same session and appointed Mr. Richard D. Kearney as
Special Rapporteur for the topic.
221, At its twenty-eighth session, in 1976, the Commission had before it
replies from tim Governaments of 21 Member States 109/ to the
questionnaire 110/ which had been circulated to Member States by the
Secretary-General, as well as a report submitted by ti.
Special Rapporteur. 111/ The Cammission's consideration of the topic at that

108/ Yearbook ... 1974, vol. II (Rart Two), p. 265, document A/CN.4/274.

109/ Yearbook ... 1976, vol. II (Part One), p. 147, document A/CN. 4/294
and Ad4.l. At subsejuent sessions, the Commission had before it replias
submitted from the Governments of an additional 11 Member States,

Yearbook ... 1978, vol. II (Part One), p. 253, dooument A/CN.4/314,
Yearbook ... 1979, vol. II (Part One), p. 178, document A/CM.4/324,
Yearbook ... 1980, vol II (Part One), p. 153, doocument A/CN.4/329 and Add.l,
and Yearbock ... 1982, vol. II (Part OGne), p. 192, document A/CN.4/352 and
rd4d.l.

110/ The final text of the questionnaire as communioated to Member
States, ls set Jorth in Yearbook ... 196, vol. II (Part One), p. 150,
dooument A/N.4/294 and AdA.l, para. 6.

111/ 1bii., p. 184, document A/CN.4/°95.
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session led to general agreement that the question of determining the scope of
the term "internmational watercourser" ned not be pursued at the outset of the
work. 112/

222. At its twenty-ninth session, in 1977, the Commission appointed

Mr. Stephen M. Schwebel Special Rapporteur to succeed Mr. Kearney, who had not
stood for re-election to the Commission. The Special Rapporteur,

Mr. Schwebel, made a statement to the Commission in 1978 and at the
thirty-first session of the Commigsion in 1979 presented his first report. 113/
223. The Special Rapporteur submitted a seocond report containing six draft
articles at the Commission's thirty-second session in 1980. H}_/ At that
gsession, the aix articles were referred to the Drafting Committee aftar
discussion of the rerort by the Commission. On the recommendation of the
Drafting Committee, the Commission at the same session provisionally adopted
draft articles 1 to 5 and article X, which read as follows,

Article 1

Scope of the present articles

1. The pregsent articles apply to uses of international watercourse
systems and of their waters for rarposas other than navigation and to
measures of conservation related to the uses of those watarcourse systems
and their waters.

2. The use of the waters of international watercourse systems for
navigation is not within the scope of the present articles except in so
far as other uses of the waters affaect navigation or are affected by
nevigation.

Article 2

System States

For the purposes of the present articles, a State in whoso territory
part of the waters of an international watercourse system axists 1s a
system State.

112/ 1Ibid., vol. II (Part Two), p. 162, document A/31/10, para. 164.

113/ Yearbook ... 1979, vol. II (Part One), p. 143, dcument A/CN.4/320.

114/ Yearbook ... 1980, vol. IT (part One), p. 159, document A/CN.4/332
and Add. L.



Article 3

Sys tem agreements

1. A system agreement is an agreement between two or more system States
which applias and adjusts the provisions of the present articles to the
characteristics and uses of a particular international watercourse system
or part thereof. :

2, A system agreement shall define the waters to which it applies. It
may be entered into with regspect to an entire international waterocourse
s/atem, or with respact to any part thereof or particular project,
programme or use provided that the use by one or more other gsystem States
of the waters of an intermational watercourse system is rnot, to an
appreciable extent, affected adversely.

3. In no far as the uses of an international watercourse system may
require, system States shall negotiate in good faith for the purpose of
oconcluding one or more system agreements.

Article 4

Parties to the negotiation and oconclusion of systam agreements

1. Every system State of an international watercourse system is
entitlad to participate in the rnegotiation of and tu become & pa.ty to
any system agreement that applies to that international watercourse
system as a whole.

2, A system State whose use of the waters of an international
watercourse system may be affected to an appreciable extant by the
implemanta tion of a propo ed system agreement that applies only to a part
of the system or to a particular project, programme or use is entitled to
participate in the negotlation of such an agreemsnt, to the extent that
its use is thereby affacted, pursuant to article 3 of the present
articles.

Article 5

Usa of watl .xr8 which constitute a shared natural resource

1. To the extent that the use of waters of an international watercourse
system in the territory of one system State affects tha use of waters of
that system in the territory of ancther system State, the wators are, for
the purposes of the present articles, a shared natural resouroce.

2, Waters of an international watercourse system which constitute a

shared natural resource shall be used by a system State in accordanoce
with the present articles.
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Article X

Relationship between the present articles and
other treaties in foroe

Wwithout prejudice to paragraph 3 of article 3, the provisions of the
present article do not affect treaties in foroce reiating to a partiocular
international watercourse system or any part thereof or particular
project, programme Or use.

224. As further recommended by the Drafting Committee, the Commission, at its
thirty-second session in 1980, acocepted a provisional working hypothesis as to
what was meant by the tarm “international watercourse system'. The hypothesis
was contained in a note which read as followss
“A watercourase system is formed of hydrographic components such as
rivers, lakes, canals, glaciers and groundw:ter constituting by virtue of

their physical ralationship a unitary wholey thus, any use affecting
waters in one part of the system may affact waters in another part.

An ‘international watercourse system' is a waterocourse systom,
components of which are situated in two or more States.

To the extant that parts of the waters in one State are not afrected
by or do not affect uses of waters in another State, they shall not be
treated as being included in the international watercuvurse system. Thus,
to the extent that the uses of the waters of the system have an effect on
one another, to that exteant the system is internmational, but only to that
extenty accordingly, there is not an absolute, but a relitive,
international character of the watorcourse."

225. The Commisaion did not consider the topic at its thirty-third session in
1981 due + the resignation from the Commission of M. Schwabel as

Spacial Rapporteur upon his election to the International Cowrt of Justioce.
At its thirty-fourth session, in 1982, the Commission appointed

Mr. Jens Evensen Spacial Rapporteur for the topic. Also at that sesslon the
third veport 115/ of the former Special Rapporteur, Mr. Schwebel, was
Arculated.

226. At its thirty-fifth seassion, in 1983, the Comnission had before it the

first report submitted by the Special Rupporteur, Mr. Evensen. 116/ It

oontained a tentative Jraft convention, the purposae of which wes to serve as a

115/ Yearbook ... 1982, vol. 11 (Part One), p. 65, document A/CN.4/348.

116/ Yearbook ... 1983, vol. II (Part One), p. 155, document A/CN. 4/367.
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basis of Aiscussion, consisting of 39 articles arranged in six chapters. At
that sesaion, the Commission discuased the report as a whole, focusing in
particular on the guestion of the definition of the term “international
watercourse system” and that of an international watercourse system as a
sh.red natural resouroces.

227. At the thirty-sixth session, in 1984, the Commisgion had before it the
3econd report submitted by the Special Rapporteur. 117/ It contained a
revised draft of a convention, on the law of the non-navigational uses of
international watey tses, ~ongisting of 41 draft articles arranged in

8ix chapters. The Commission focused its discuassion on draft

articles 1 to 9 _]._J.F_l/ and questions related thereto. The Commission decided to
rufer to the Drafting Committee draft articles 1 to 9, for oconsideration in
the light cf the debate. 119/ Due to lack of time, the Drafting Committee was
unable to consider thone articies at the 1984 session.

222. At the thi.cy-seventh session, in 1985, the Commission appointed

Mr. Stephen C. McCaffrey as Special Rappurteur for the topic, following the
resignation from the Commrission oY Mr. Evensen upon his election to the
International Court of Justice. The Comrission requested the

Special Rapporteur to prepare a preliminary report indicating the status of
the topic to dite and lines of turther action.

117/ Yearbook ... 1984, vol. I1 (Part One), p. 101, document A/CN.4/381.

118/ Articles 1 to 9 were entitled as followss Chapter I. Introductory
articles: article 1ls Explanation (definition) of the term "international
watercourse™ as applied by the present (draft) conventiony article 2:« Scope
of the present articlesy article 3: Watercourse Statesy article 4,
Watercourse agreemantsy article 51 Parties to the negotiation and conclusion
of waterocourse agreements; Chapter II. Generul principles, rights and duties
of watercourae Statess artic.e 6: General principles concerning the sharing
of the waters of an international waterooursey article 7¢ Equitable sharing
in the uses of the waters of an international watercoursey article 8.
Destermination of reasonablus and ejuitable usey article 9: Prohibition
against activities with regard to an intermational watarcourse causing
appreciable harm to other watercourse States. 1Ibicdl.

}_lg/ It was understood that the Drafting Committee would also have
available the text of the provisional working hypothesis accepted by the
Commission at its 1980 sesslon (see para. 224, above), the tex: of articles 1
to 5 and X provisionally adopted by the Commission at the same session (sea
para. 223, above) as well as the text of articles 1 to 9 proposed by the
Spacial Rapporteur in his first report.
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229. The Special Rapporteur accordingly s bmitted a preliminary report to the
Commission, at its thirty~seventh session, (A/CN.4/393) which reviewed the
Commission's work on the topic to date and indicated his preliminary views as
to the gunersl lines clong which the Commission's work on the topic could
proceed. The Special Rapporteur's recommendations in relation to further work
on the topic weres first, that draft articles 1 to 9 which had been referred
to the Drafting Committee in 1984, and which che Draft ing Committee had been
unable to consider at the 1985 session, be taken up by that Committee at the
1986 session and rot be subjected to another general debate in plenary
sesglony and second that the Special Rapporteur follow the general
organizational gtructura provided by the outline proposed by the previous
Special Rapporteur in elaborating further draft articles on the topic.

230. The Commission considered the preliminary report of the

Special Rapporteur at its thirty-severth session. There was general agreement
with the Special apporteur's proposals concerning the manner in which the
Commission mighi. proceed. Emphasis was placed on the importance of continuing
with the work on the topic with minimum loss of momentum, in light of the need
to complete the work on the topic in “he shortest time possible. It was
recognized that the Comaission .ust make every effort to reach acceptable
solutions, especially in view of the urgency of the problems of fresh water,
which were among the most serlous confronting mankind. At the same time, it
was recognized that the subject was a difficult and sensitive one and that the
Commission's task was to find solutions that were fair to 11l interests and
thus generally acceptable. Attention was drawn to the fact thiat no consensus
had been reached in 1984 on goma of the major issues ralsed py articles 1 to 9
which had been referred to the Drafting Committee in that year and that
further discussion on them was needed. 1In that connection it was noted that
the Special Rapportaur had iandicated his intention to »rovide, in hig next
report, a concise statemant of his views on the major issues raised by
articles 1 to 9, and that members of the Commission would, of course, e free

to comment on those views. 120/

120/ For a fullar statement of the historical background of this topic,
see Officlal Records of the Genaral Assembly, P‘ortteth_&_;_osston,
Supplement No. 10 (A/40/10), paras. 268-290.
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B. Consideration of the topic at the present seasion

231. At the present session the Commission had before it the second report on
the topic submitted by the Special Rapporteur (A/CN.4/399 and Adds. 1 and 2).
232. In his second report the Special Rapporteur, after reviewing the status
of the Commiasion's work on the topic, provided a statement of his views on
articles 1 to 9 as proposed by the previous Special Rapporteur 121/ and
prusertly before the Drafting Committee, 12./ as well aa a review of the legml
authority supporting those views. The report also cuontained a set of five
draft articles concerning procedural rules applimble ir ocases involving
proposed new uses. 123/

233. The Commission, at its present session, considered the second report of
the Special Rapporteur at its 1976th to 1980th meetings.

234. In presenting his second report to the Commission, the Special Rapporteur
drew attention to four points concerning articles 1 to 9 that he had raiged in
the report, and on which he considered the Commission could profitably focus
during the limited time it had at its disposal for the consideration of the
topic. These four points were as followss whether the Commission could, for
the time being at least, defer the matter of attumpting to define the term
"jnternational watercourse” and base its work on the provisional working
hypothesis accepted by the Commisasion in 1980 (see paragraph 224 above))
whether the term "shared natural resource” should be employed in the te.t of
the draft articles, whsther an article concerning the determination of
reagonable and ecquitable use should contain a list of factors, or whether the
factors to be taken into account in making such a determination should be
raefarraod to in the commentaryy and whether the relationship between the
obligation to refrain

from causing appreciable harm to other States using the internmational

_111;/ See note 118, above.

122/ At the presunt session, there was insufficient time for the
Drafting Committee to take up these articles.

123/ Those five articles were entitled as follows: article 10
(Notification concerning proposed uses )y article 11 (Period for reply to
notificmtion)y article 12 (Reply to notifimtion, consultaticn and
neyotiation concerning proposed uses); article 13 (Effect of failure to
comply with artlcles 10 to 12)y article 14 (Proposaed uses of utmost urgency).
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waterocourse, on the one hand, and the principle of equitable utilization, on
the other, should be mades clear in the text of an article, In addition, the
Spacial Rapporteur invited the Commission's general comments on the draft
articles contained in his second report, recognizing that there was
insufficient time for them to be given thorough consideration at the present
gession.

235, Due to lack of time not all members of the Commigssio:: were able to
comment on the gecond report of the Spacial Rapporteur.

236, With reqard to the question of defining the tarm "international
wacerocourge", most members who addressed the lssue favoured deferring such a
definition until a later stage of the work on the topic. Some of these
manbers expressed a specific preference for the "syatem" approach or inaicated
that the possilbility of using such an approach should not be excluded at this
stage of the work on the topic, while other members were of the view that the
concept of “"intavnational watercourges" would be satisfactory. Some members
pointed out that the working hypothesis adopted by the Commission in 1980 was
bagsad on acceptance of the gystem concept proposed by Mr. Schwebel and that,
i1f the hypothesis was now accepted as valid for the pur;»ce of guiding work on
the tonic, it signified acceptance of the hypothesis as a whole and with the
same content ag wasg given to it in 1980. Some members stated that they were
not in favour of the “"system™ approach. The Speclal Fapporteur concluded that
the Commission should, for the time being, dafer the matter of defining the
term "international waterocourse”.

237. Members of the Coummission who addressad the issue were divided on whether
the term "shared natural resource” s,ould be utilized in the text of the draft
articies. Some members were of the view that it was a progressive cuncept
that aptly deacribed hydrologic reality and .e legal implications to be
derived therefrom, and that it should b3 included in the text; whila others
balieved that the term had become too controvermial to be a constructive and
generally acceptable component of the draft Many members on both sid:«s of
the issus recognized, however, that effect ocould be given to the legal
pi-mctpla- underlying the concept without using the term itself in the text of
the araft articles., The Special Rapporteur expressed the view that, in the
1ight of the discussion of the issue, the latter might prove to be the wisest

course for the Commission to follow.
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238, There was also a division of views on the question of whether there
should be set forth, in the text of a draft article, a list oy factors to be
taken into conasideration in Qetermining what amounts to a reasonable and
equitable use of an international watercourse. Some members were of the view
that the obligation to utilize the waters of an international watercourse in a
reagonable and equitabie manner would be devoid of content without an
indication of its meaning in the form of an indimtive list of factors. Other
member 3 believed that the factors did not reflect legal rulas and therefore
should not have a place in the text of a draft article. Still other menbers
oongidered that if the factors were to be included, they should be arranged in
order of priority or that an indimtion should be provided as to how to
resolve conflicts between them.

239, The Special Rappnrteur concluded that this question would have to be
given careful consideration but supported the suggestions of some members that
the Commission should strive for a flexible solution, which might take the
form of confining the factors to & limited, indimtive, list of more genaeral
criteria.

240, The final point on which the Special Rapporteur particularly solicited
the viewa of the Commisasion concerned the relationship between the obligation
to refrain from causing appreciable harm to other States using an
international watercourse, on the one hand, and the principle of equitable
utilization, on the other. According to the Special Rapporteur, as explained
in his second report, the problem here was that an equitable allomtion of tho
uses and benefits of the waters of an international watercourse m.ght eni {1
some factual "harm®, in the sense of urmet needs, in respact of one or more
States using the watercourse, but not entail a legal "injury" or “e otherwise
wrongful, This was due to the fact that an international watercourse might
not always be capable of satisfying fully the compating claims of all of the
States conicerned. The obiect of an equitable allomtion was to maximize the
benefits, while minimiz ing cthe harm, to the States concerned. Thua, whera
there was, e.g., insufficient water in a watercourse to satisfy the exprassed
neads or claims of the concerned States, an equitable alluoamtion woula
inevitably result in their needs or claims not being fully satisfied. 1In this
sense, they could be said to be "harmed" by an allom tion nf the uses and

benefits of the watercourse that was, in fact, equitable.
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241. Members of the Commission who addressed this point recognized the
relationship between the two principles in queation, but were Adivided on how
to express it in the Araft articles. Some members praferrod a simple
reference to the obligation not to cause appreciable harm while others
supported a formulation which would provide that such harm may not be oausad
unless it is allowable pursuant to the equitable utilization of the
watercourse in question. Still others preferred to use the term “harm”
without qualifimtion. The Spacial Rapporteur concluded taat, as the
Commigsion seemed to be in basic agreement on the manner in which the two
principles were interrelated, the task of the Drafting C“ommittee would be to
find an appropriate and generally acceptable means of erxpressing that
interrelationship.

242, In the course of their comments on the Special Rapporteur's report, some
menbers of the Comnission expressed views concerning the form which the
Commission's work on the topic was to take. With the exception of one member,
who doubted the utility of the Commission's present approach to the topic,
those members who addressed this subject supported the “"framework agreement™
approach that had previously been endorsed both by the Commission and in the
Sixth Committee. The thrust of thias approach is to elaborate draft articles
setting forth the general principles and rules governing the non-navigational
usas of international watercourses, in the absance of agreement among the
States concerned, and to provide guidelines for the management of
international watercourses and for the nagotiation of future agreements. The
Spscial Rapporteur indioated that, in nia view, it would be appropriate to
proceed first with the formulation of draft articles setting forth leagnl
principles and rulesy the Commission could turn next to the congidaration of
a possible set of guldelines concerning institutional mechanismg and other
agspacts of iatermational watercourse management that are not strictly required
by international law, but which are highly desirabie components of an overall
régime governing the non-navigational uses of international watercourses.
243, Finally, thoee members of the Commission who spoke on the topic commented

~generally on the five draft articles contained in the report of the
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Spectal Rapporteur. These Araft articles ocontained rules applicable in cases
in which a State contemplates a new use, incl) ing an addition to or
alterations of an existing use, of an intern 1 watercourse, where such
new use may cause appreciable harm tc other States using the watercourse. The
Special Rapporteur indicated his intention to give the articles furthar
consideration in the light of the constructive comments made by members of the

Commission.
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CHAPTER VIII
OTHER DECISIONS AND CCNCLUSIONS OF THE COMMISSION

A. Relations between States and international organirations
(second part of the topic)

244. The Speciai Rapporteur, Mr. Leonardo Dfaz-Gonz&lez, submitted his
third report on the topics "“Relations between States and international
nrganizations (second part of the topic)" to the Commission (A/CN.4/401).
The Commission, however, was unfortunately unable, because of lack of time,
to give any consideration to the tupic at the present session.

B. Programme and methods of work of the Commission

245. The Planning Group of the Enlarged Bureau of the Commission was
established py the Commission at its 1945th meeting on 14 May 1986, .o raview
the programme and methods of work of the Commission.

246. The Planning Group was composed of Mr. Julio Barboza (Chairman),

Mr. Riyadh Al-Qaysi, Mr. Gaetano Arangio-Ruiz, Mr. Mikuin Leliel Balanda,

Mr. Leonardo Diaz-Gonz&lez, Mr. Khalafalla El Rasheed Mohamed-Ahmed,

Mr. Constantin Flitan, Mr. Laurel B. Francis, Mr. Satya Pal Jagota,

Mr. Andreas J. Jacovides, Mr. Ahmed Mahiou, Mr. Chafic Malek, Mr. Motoo Ogiso,
Mr. Paul Reuter, Mr. Emmanuel J. Roukounas, Sir Ian Sinclair and

Mr. Christian Tomuschat. Members of the Commission not members of the Group
were invited to attend and a number of them participated in the meetings.

247. The Planning Group held three meetings on 15 May, 20 June and 2 July 1986
and considered questions relating to the organization of the work of the
session of the Commission, the Drafting Committee, documentation and other
matters.

248. The Enlarged Bureau considered the report of the Planning Group on

3 July 1986. On the basis of the proposals made by the Planning Group, the
Enlarged Bureau recommended to the Commission that paragraphs 249 to 261 below
be included in the report of the Commission to the General Assembly. This
recommendation was adopted by the Commission at its 1982nd meeting

~n 7 July 1986.

249. Organization of work. The Commission, at the beginning of ite present

sessior, noting the recommendations of the General Assembly in paragrapn 3 of
its resolution 40/75 of 11 December 1985, organized its work in such a manner
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as to allow for the complation on first readirg of the draft articles on the
two topicss "Jurisdictional immunities of States and their property" and
“Sta tus of the diplomatic ocourier and the diplomatic bag not accompanied by
diplomatic ocourier®”.

250. The Commission recognizes that, at its thirty-ninth session, in 1987 -
the first session within the term of office ot the members of the Commission
elacted by the General Assembly at its forty-first session, in 1986 - the
Commission will undoubtedly consider the question of the organization of its
work for the coming sessions, in the light of genaeral objectives and
priorities at tha+ time, taking into account relevant General Assembly
resolutions. In particular, it may be anticipated that at its

hirty-ninth session, in 1987, the Commission will deal with the matter of how
available time could best be allocted as betwesn the topics on its current
programme of work, with a view to concentrating its attention on those topica
on which most progress could be achieved before the oconclusion of the term of
office of the members of tnc Commission.

251. The Commission also felt that it would be useful if it were to reaffirm
its decision, recorded in its earlier reports, that a Special Rapporteur of a
topic who is r. -elected a member of the Commission by the Genaral Assembly
should cuntinue as Special Rapporteur of the topic unless and until the
Commission, as newly constituted, should uecide otherwise.

252, Duration of the session. While fully recognizing the serious fimancial

circumstances which led to the usual 12-week session of the Commission being
rediced, this year, to a l0-week session, the Commission felt that it should
emphagize that the nature of its work, in the codifimtion and progressive
development of international law as envisawd in the Charter, as well as the
magnitude and complexity of the subjacts on its agenda, made it essential that
its annual sessions be of, at least, ths usual l2-week duration. It was not
poasible for the Commission at its p: esent session, due to lack of time, to
make egignificant progress on the topic "State responsibility” nor to give
adegquate consideration to the topic "International liability for injurious
consequences arising out of acts not prohibited by international law", nor to
the topic "Thu law of the non-navigp tional uses of international
watercourses”. FPFurthermore, it was not possible for the Commission to give

any consideration to the topic "Relaticns between States and international
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organizations (second part of the tupic)™. Also, Aue to lack of time, several
members of the Commigsion who wished to address the topics that were in fact
discussed by the Commission, had to renounce the floor and were, thus. unable
to make their ~mments with a view to assisting the Special Rapporteurs in
their work. Finally, the Cammission faced serious difficulty in examination
of draft articles. The Commission was not in a position fully to examine the
substance of draft articles proposed by a Special Rapporteur, prior to their
transmission to the Drafting Committee) nor was the Commission in a position
fully to examine draft articles reported back by the Draftingy Committee to the
Commission. In view of these time constraints, the Commission is fearful that
in the future, unless the full duration of the session of the Commission is
restored, significant headway will only be made Lf some concentration of its
eftorts takes place. This could entail the consequence that not every one of
the topics on the agenéa of the Commission would ba considered at any one
session.

253. Summary record. The Commission wishes to reaffirm the fundamental

importance of the continmance of the present system of summary records, which
oonstitutes an essential requirement for the procedures and methods of work of
the Commission and for the process of codifimtion and progressive development
of international law. The work performed by the Commission congists
esgentially in eliaborating dratts of international lagal no»ms on various
topics of intermational law, which often serve as the basis for the
preparation of internmational conventions at international conferences of
plenipotentiaries convened by the General Assembly. The formulation of such
drafta is, in most oases, the result of detailed, thorough and analytical
discussions in tl.e Commission. It is often on.y after atudying the
discussions in the Commission, which as a whole represents the principal lagal
systems of the world, that a particular formulation can be properly understood
or interpreted, its origin traced and it= interrelationship with other rules
of laternational law ascertained. Prom this follows the importance of

. continuing the present gsystem of summary records. It is not without
signifioance that the summary records of each session of the Commission are
eventually published in the edited form in the Yeurbook of the Commission,
thus comprising an integral part of the documentation of the Commission. The

records of the Coimission constitute the travaux préparatoires of the relevant
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provisions of a convention, the basic proposal for which was prepared by the
Commission. The summary records of the Commission have also their utility for
intermational adjudimtions and settlement. The International Court of
Justice has, in fact, referred to them on a number of occasions, while
applying and interpreting international conventions concluded on the basis of
draft articles prepared by the Commission.

254. Draft’ng Committee. At this session the Drafting Committes was

established, and held its first meeting as early as the second day of the
session. The Committee held a total of 36 meetings, a record number
congidering the two week reduction in the length of the session. This made it
posaible for the Commission to complete its f'rat reading of the two topics:
"Jurisdictional immunitias ot States and their property™ and “Status of the
diplomatic courlier and the diplomatic bag not accompanied by diplomitic
courier”. The Commission felt, as it did last yesar, that it would be useful
to reaffirm the desirability of the establishment and meeting of the Drafting
Committee as early as possible at each session, to erable the Drafting
Coimmittee to deal with draft articles referred to i . at the particular session
as well as any others left pending.

255. Documentation. While appreciating the afforts made by the

Special Rapporteurs to complete their reports to the Comm ision as early as
possible, and the efforts made by the Secretariat to have these reports
distributed in time, the Commission wished to reiterate the continuing
importance of the early submission of the reports of the Spacial Rapporteurs
and the distribution of all pre-gession documentation &8s far in advance of the
beginning of each session as possible.

256. The Commission noted with satisfaction that, due to the diligence of the
Secretariat, including in particular the Department of Conference Services,
the summary records of discussions in the Sixth Committee of the

General Assembly in 1985 relating to the report of the Commission had been
issued as early as possible. This had enabled the Codification Division of
the Office of lsgal Affairs to prepare and make available to menbers of the
Commission the topical summary of such discussions at an early date. The
Commission wishes to emphasize the importance of such a practice being
maintained in the future, both with a view to facilitating the work of the
Special Rapporteurs as well as from the point of view of enabling all members

- 165 -



of the Commission to undertake necessary studies prior to the corvening of a
session of the Commission.

257. The Commission expressed its appreciation to the Secretariat, and in
particular to the Department of Conference Services, for the efforts made to
expedite publioation of the Yearbook of the Interuational law Commission. As

noted in earlier reports of the Commission, the timely and regular publiuation
of the Yearbook was of importance, particularly as the summary records of
annual sessions of the Commission, the repcrts of the Special Rapporteurs, and
studies propared by the Secretariat, appear in final form in the Yearbook.

The Commission welcomed the assurance of the Secretariat that it would make
every effort to ensure that a satisfactory schedule of publimtion for the
Yearbook would be achieved and maintained in future yeacrs.

258. The Commission requested the Secretariat to ensure that the new, and
fowrth, edition of the publimtion The Work of the International law

Commicsion, at present being prepared by the Secretariat, would be published
in 1987. The up-date<i publimtion, which would contain brief histories of the
toplcs considered by the Commission, the texts of drafts prepared by the
Commission, and of conventions adopted on the basis of drafts prepared by the
Commission (including the recent Vienna Convention on Succession of States in
Respect of State Property, Archives and Debts (1983) and the more recent
Vienna Convention on the law of Treaties between States and Internatioanal
Organizations or between International Organizations (1986)) would be of great
value. .The publica tion is extensively used in the diplomatic and academic
fields as a basic work of reference,

259. Other matters. The Con.assion took note of, and rejuested the Chairman
of the Commission to reply in an appropriate manner to, a coomunimtion from
the Under -Secretary-General for Politiml and Security Council Affairs drawing
the attention of the Commission to General Assembly resolutions 40/3 and 40/10
of 30 October and 18 November 1985, entitled, respectively, "International
Year of Peace" and "Programme of the Internmational Year of Peace”.

260. The Commigssion also took note nf, and requested the Chairman of the
Commission to reply in an appropriate manner to, a communication dated

24 January 1986 from the Saecretary-General of the United Nations seeking
reductions in conference expenditures wherever possible and prudent, and a

ocommunica tion dated 28 February 1986 from the Chairman of the Committee on
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Conferences on necessary economies in documentation. The Commission is
mindful of tlLe importance of utilizing the confarence time and mervij made
availalle to the Commission as economically and as fully as possible, and has
put into effect certain measures of economy, inter alia, a reduction in the
length of the Commission's annual report, and certain changes in its times of
meetings to acoommodate present limitations in available conference services.
The Commission has always in the past endeavoured to make maximum use of the
conference time and services made available, and at present its session
virtually achieved this oal.
261. The Commission agreed that it 3hould continue -at future seasions to keep
on its agenda the review of the status of its programne and methods of work.
C. Co-operation with other bodies

262. The Commission was represented at the December 1985 session of the
Buropean Committes on Legal Co-operation, in Strasbourg, by Sir Ian Sinclair,
who attended the session as observer for the Commission and addressed the
Commi ttee on behalf of the Commission.

263, The Commission was represented at the January 1986 session of the
Inter~American Juridioal Committee, in Rio de Janeiro, by

Mr. Satya Pal Jagota, as Chairman of the Commission, who attended the session
as observer for the Commission and addressed the Committee on behalf cof the
Commission. The Inter-Ameriocan Juridicml Committee was represented at the
present session of the Commission by Dr. Seymour J. Rubin. Dr. Raubin
addrﬁssod the Commission at its 1980th meeting on 2 July 1986 and his
statement is rscorded in the summary record of that meeting.

264, The Commission was represanted at the February 1986 gession of the
Asian-Afrioan Legal Consultative Comrittee, in Arusha, by

Mr. El Rasheed Mohamed-Almed, who attended the session as observer for the
C.amission and addressed the Committee on behalf of the Commission. The
Asian-Afriocan legal Consultative Committee waos represented at the present
session of the Coomiasion by the Secretary-~General of the Committee,

Mr. B. Sen. Mr. Sen addressed the Commission at its 1956th meeting on

3 June 1986 and his statement is recorded in the summary record of that
meeting.
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D. Date and place of the thirty-ninth session
265. The Commission agreed that its next session, to be held at the

United Mations Office at Geneva, should begin on 4 May and conclude on
24 July 1987.

E. Representa tion at the forty-first session of
the General Assembly

266. The Comiission decided that it should be represented at the

forty-first session of the General Assembly by its Chairman, Mrx. Doudou Thiam.
F. International law Seminar

267. Pursuant to General Assembly resolution 40/75 of 11 Dscember 1985, the

United Nations Office at Geneva orqanired the twenty-second session of the

International law Seminar during the presen* session of the Commission. The
Seminar is intended for advanced students of international law and junior
profesaors or government officials who normally deal with questions of
international law in th . oourse of their work. Twenty-four andidates of
diffcrent nationalities and mostly from Aeveloping countries, selected by a
committee under the chairmanship of Mr. José M. Iacleta Madfor, as well .
three observers participated in this session of the Seminar,

265. The session of the Seminar was held at the Palais des Mations, from
20 May to 6 June 1986, under the direction of Mr. Philippe Giblain.

269, Durin., .ne trree weeks of the scssion, the participants in the Seminar
attended the meetinmm of the International law Comuission. In addition, a
nunber of lectures were given at the Seminar. Some of the lectures were
delivered by members of the International law Commission, namely:

Chief Akinjides "Mercenarisem and international law®; Mr. Francis:
"Enhancing the effectiveness of the principle of non-use of foros in
international relations®y; Mr. Jagotas "The work of the International law
Commission"y Mr. Koromas "leqal aispacts of the ILomé III Convention™y

Mr. Riphagen: "State responsibility"; Mr. Roukounas: "International
treaties whose entry into force and termination are uncertain™,

Mr. Sucharitkuls "Jurisdictionali immunities of States and their property™)
Mr. Tomuschats "The Human Rights Committee™; Mr. Yankovs "The status of the
diplomatic courier and the diplomatic bag not accompanied by diplomatic

courier”,
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270. The participants in the Seminar were also received at the headquarters of
the Internmational Committee of the Red Cross, following a lecture on
international humanitarian law and public internmational law.

271. At the end of the session of the Seminar, Mr. Doudou Thiam, Chairman of
the International Law Commission, gave participants a certifimte testifying
to participation in the twenty-seoond gession of the Seminar.

272. None of the costs of the Seminar were borne by the IMited Mations, which
is not asked to contribute to the travel or living expenses of the
participants. The Commission noted with appreciation that the Governments of
Austria, Denmark, Pinland and the Faderal Republic of Germany made fellowships
available to participants from developing countries. With the award of these
followships it was possible to achieve adequats geographicel diastribution of
participants and to bring from distant countri ‘s deserving candidates who
would have otherwise been prevented from participating in the session. This
year, fellowships were awarded to 10 participants. Of the 495 participants,
representing 115 nationalities, who have participated in the Seminar since it
begadn in 1964, lellowships have been awarded to 240,

273. The Commission wishes to stress the importance it attaches to the
segsions of {he Seminar, which enable young lawyers and espacially those from
developing countries to familiarize themselves with the work of the Commission
and the activities of the many internmational organizations which have their
headquarters in Geneva The Commission wishes to draw attention to the fact
that, due to a shorta e of fuad., Lf adequate contributions are not
forthooming, the holding of the twenty-third session of the Internmational Iaw
Seminar in 1987 may be in doubt. The Commission, therefore, appeals to all
States to contribute, in order that the holding of the Seminar may continue.
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