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¥.m LABOUR LANS IN FORCE ITT CHILE 

(Trade union freedora and v o l i m t a r y c o l l e c t i v e "bargaininr) 

II^TRODUCTIOF 

The new p r o v i s i o n s ensuring f u l l t r a d e union freedom and reopeninp c o l l e c t i v e 
"barRaininifT i n t h e la b o u r sector became e f f e c t i v e i n the f i r s t v;eek o f J u l y 19T9-

Ihe l e f ^ i s l a t i o n was announced by Hr. Jose P i n e r a , t h e M i n i s t e r o f Labour, on 
2 January 1979, s h o r t l y a f t e r he assumed o f f i c e . At the t i m e , t h e M i n i s t e r s t a t e d 
t h a t the Government was seekin,'^ t o i n s t i t u t e , w i t h i n the s h o r t space o f s i x 
months, a body o f l e p ; i s l a t i v e p r o v i s i o n s t h a t would promote a b e t t e r understanding 
between labour and manaeement by means o f a harmonious and j u s t c o n s i d e r a t i o n 
o f t h e i r r e s p e c t i v e r i c h t s and by f o s t e r i n g t h e f r e e exercise o f t r a d e union r i g h t s ^ 
and a sustained improvement i n the c o n d i t i o n s o f workers and t h e Chilean economy. 

The purpose o f t h e new scheme i s t o create a f r e e , democratic and autonomous 
trade union movement and a c o l l e c t i v e b a r g a i n i n g system t h a t i s e f f e c t i v e , f a i r , 
t e c h n i c a l l y sound and r e s p o n s i b l e . 

There f o l l o w s a b r i e f review o f t h e e s s e n t i a l f e a t u r e s o f t h i s new 
l e g i s l a t i o n i n which r e f e r e n c e i s made t o the former p r o v i s i o n s , d a t i n g from t h e 
e a r l y decades o f t h i s c e n t u r y and now obso l e t e . I n each case, comments w i l l be 
made on t h e c h a r a c t e r i s t i c s o f Chilean labour t o which t h e new l e g a l p r o v i s i o n s 
are d i r e c t e d . 

ESSENTIAL FEATURES OF THE LEGISLATION 
ON TRADE UNION ORGA.NIZATIONS 

(Decree-Law Ho. 275^. p u b l i s h e d i n the 
O f f i c i a l Gazette, 3 J u l y 1979) 

A. Strenf^theninp: o f t h e t r a d e union movement 

One o f t h e most important components o f t h e new labour scheme i n f o r c e i s . 
a se r i e s o f p r o v i s i o n s whose purpose i s t o enable an i n c r e a s i n g nimber o f workers 
t o enjoy the exe r c i s e o f t r a d e vmion r i g h t s . 

The aim o f encouraging and promoting t h e t r a d e union movement can be seen 
i n f i v e key areas. 

1. Formation o f t r a d e union or/ranizations and a c q u i s i t i o n o f l e g a l p e r s o n a l i t y 
by means o f an "automatic" procedure 

Forming a t r a d e union o r g a n i z a t i o n no longer r e q u i r e s a u t h o r i z a t i o n from a 
p u b l i c a u t h o r i t y . 

/. 
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Lt-ml r<'rJ''Onalitv i s acquir-'l wr'-ly hy f i l i n r the rules and constitution c f 
the or.-'anizal.ion conct-nrKl vitli thr- roltrvant lalxsur inspection offictr. "^"r 
inspvctor eannoi withhold h i s conc-^nt. 

ArH-nc îH-nts to ih'- rultrs IT- rov<m'.-<^ ĥ*- th»- sane provision nnd 'lo not rr-quir-r 
thi' nnproval of a public authority. 

Tliis 'auiomalic' anf' nutonorrouc nrchanisr" for tritahlishin." anci r-forrinr 
t.ra<'> union orrnnixai ions i s beinr appli-r*! for the f i r s t tine in Chile Vrcause; 
vhil.- niin'i«'.'<' for in th..- p o l i t i c a l Const itution and in ft sn*-eial lav. i * ha-̂  nc* 
cotu- into uci- owinr to th^- fact that previous Oovc-rnEents had not issutd the 
nquisit.r rc-rulations. Thus, a l l the procedures for fominr trade union 
orranirations ri.-rendt-d to a larr.e extent on thrr discr^'tion of the T:xec\r'.iv- Branch, 
and tlin+ n.-nnt a bureaucratic d-.-lay of three or nore y-ars befor*? le*^.! personality 
could b- acduir-d. Th»-- forr>cr concent of rrantinr l e r a l personality i s ncv 
r«rnlac'.-̂  by that of autoratic acquisition' of such str.tus. 

Short.ly followinT adoption of the lav, the effectiveness of the svsten vss 
evidenced bv th'.- establishment, of the Confederation of nitrate l.'orJ:ers. -which cane 
to th- att»̂ ntion of the authorities vhen the Trorkers" council f i l e d tho ccnstitutior. 
and rules. Other exacples could be cited of unions of ccnranies in the rsrivat- and 
public st-ctors- nany of vhicli had been atterptinr t c acquire l e r a l Persenalitv for 
years. 

Tradtr unions w i l l also benefit fron the rrovisicn enPOTyerinf Xhtr. to invite & 
notary »mblic to attest their Tcst inrcrtant acts, instead of the lay^tnr insrectcr, 
as was cowpulsorily required before. V/hereas under the fcrrer svster such an act 
had to be 'ritncssed by a labour inspector*, today this i s no lon'*er neeessar-,'. 

2. Possibility of fominr trrde unions in ccr.panies ermloyinr fever thar 
25 workers 

Oencrally scoakinr:, the formation of a tm.de lAion requires &t leas* 25 persons . 
as \ms the case before. 

Povever. the netr legislation allov's persons w r k i n r in sr:all corranies-, nan-elr, 
those ennloyinr fever than 25 •vorlters, to fom a tradr^ union • rsrovided that at 
l=ast ei'-ht of the 'rorkers loin i t . 

This possibility, vhich was ncn-c::istent teforr-, should not tr. ccnsrrued as a 
device to prr.mot.- the forriation of small trade unions. "Hie -"ror'-ers in. theso 
conpanies arc ablt to choose botvreen this type of union and a larger one fcrr/r^ i r . 
association vith '.rarhers of other conpanies (inter-corranv trade laiicr .K 

Turther-'ucre, l i k e other tratk unions ̂  the unicn of a s r a l l ccrxan- ra^- .;!oin 
a federation or confederation. 

3. niwinntjon of the arte rei->uir»'r(?nt vith r-:-sPect tn union rrerbershir 

Tlio lav provides that rinors nnci T a r r i e d '̂omen nr-d no authcriratirr. vhat server 
to loin a union. 
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Tliis provision supersedes the former rule r e s t r i c t i n r union p.e»ii>ership to 
persons iC years of ajre and over. 

Under Cliilean lav. younr uersons are perraitted to contract th-»ir se-rvices ct 
15 vears of afe, snd thus union membership i s nov open to a l l cinors, nho tcforc 
had to mrait their eirhteenth birthday. (T'inors betveen 15 and lO years of a^e 
require parental authorization in order to vork but not i n order to Join a tradf-
union). 

I*. FenrJLties for discrieinatior a"-ainst trade unions 

The le.^islation cate.rjorically stipulates that enrlcqrsent of a worter rust not 
be linJced idth nembershin or non nenbershit) of a trade union or!mniz3tic»». and i t 
proliibits atte'^ts to T>revent or inpede nartershiu i n a union or to d i s u s s a rerson 
or pre.ludice hin in an^ ̂ ?av on the grovjid of trade union neribership or particire.tien 
in union a c t i v i t i e s . 

Furtherrore: this le»dsla+ion incoroorates the concept of -xafifair practictrs"^. 
by tJhich i s neant the use of pressure-, disnissal> threats, etc. to ̂ rfe-vcnt the 
formation of a trade union • or the itrantin^r of ST>ecial benefits • c r discricinatorv 
action to ddscoi^arajre the fon»>ation of a union or rseribershiu i n i t * or interference-
by the eriplcyer i n union a c t i v i t i e s . 

Unfair practices are penalised irith fines tfhich, i n •ae rare serious ecses^ 
nay be as nueh as the equivalent of 09 •'53'i. 

5. rorzaation c f unions i n both nrivate and -State entemrises 

The test of a r t i c l e 1 of Decree-Lav Po. 2756 rea *3 as fcllc-..'s-

Vorkers i n the private sector and vork«;rs i n F.z&te- enterprises» rsrardl««s of 
the ler ^ a status of such enterprises, s h a l l entitle<» *c fom; -rftho'Jt r r i o r 
authorization, any trade union orftanizatior. they dee^ apviwriate. su'b.lect 
only to the lav and the rules of the orfwdzation concerned . 

B. Trade_union freedor 

1. F u l l rir:ht to. not/'iripositipn _ of, trade union ce-tbershic 

In accordance with the principle of freedon of association the lav establishes 
the ri.Tht of vorhers to forr.. Join and withdratr fron trade unions-, fed-=rations and 
confederations. I t prohibits any discrirlnation,, rsressur^. coercion* r e s t r i c t i o n 
or iroedinent nffectinc the rir^ht of a person to en<Tare i n trade union a c t i v i t i e s . 

This rule has resulted, at lonfj l a s t , i n the reconniticn of the ftet that a l l 
'.workers have the r i ^ . t to equal treatnent tmder the Ivr. The forrer Code 
diseririnated between intellectual ^rorkers (' emlct-es , such as office vork-srs. 
sunervisors: drivers, fcrenen-. etc.) and r^nual 'rorkers ('lako'jrers » such as 

/.. 
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stevedores and blue- c o l l a r workers i n general) by r e c o g n i z i n g the r i g h f o f the 
former t o ,ioin a t r a d e union-, vrhile 'compelling'' the l a t t e r t o do so; inasr.uch as 
workers, unon being employed by a company, were a u t o m a t i c a l l y r e g i s t e r e d as mfrrnbers 
o f , and vreri- o b l i g e d t o p a r t i c i p a t e i n , the o n l y trade union. 

The above r u l e was i n c l e a r c o n f l i c t w i t h ILO Convention IIo. 37. which 
safeguards th'-- r i g h t t o organize and form trc.de union o r g a n i z a t i o n s . Tha- r i r h t . i s 
impaired and -ven non- e x i s t e n t whenever the law imposes p a r t i c i p a t i o n ,in only one 
union. To n. great extent t h i s explains why C h i l e d i d not r a t i f y t h e afor-;r.entioned 
Convention adonted by ILO 31 years ago. Since t h a t t i p e f i v e Covernments hav- held 
power- p r i o r Ko the e x i s t i n g one. 

I n 1976 _ the nresent Governr.'.ent enacted Decree-Law No. 2200, on i n d i v i d u - i l 
labour contrac^-.r.; i/hich e l i m i n a t e d a l l d i s t i n c t i o n s between i n t e l l e c t u a l and rranual 
workers and ';;ave the l a t t e r r i g h t s on a par \ r i t h the former. The Decree-La-'..'-
designated a l l sim.ply as ""workers"'., •'.fith i d e n t i c a l r i g h t s , thus follo-'.dng the. 
g u i d e l i n e s o f ILO. 

Nevertheless, two m.atters remain pending: the se-oarate s o c i a l s e c u r i t y system, 
a question which v ; i l l be solved vrhen the contemplated reform.s-. nov at an advanced 
stage o f study, are enacted i n t o law e a r l y next year;, and the d i f f e r e n t treatment 
accorded i n the area o f t r a d e union r i g h t s . 

2. Every type o f t r a d e union s t r u c t u r e i s -provided f o r 

A r t i c l e 5 o f Decree-LaTr No. 2755 s t a t e s ; 'Trade union o r g a n i z a t i o n s s h a l l be 
formed and s h a l l be designated, having regard t o the workers concerned., as f o l l o w s •-

••(a) Company brade union-, being a union r e s t r i c t e d t o workers o f ̂  s i n g l e 
company 

•(b) Intercompany t r a d e u n i o n , being a union o f workers o f a t l e a s t three 
separate comipanies; 

•'(c) ' Independent .workers • t r a d e . u n i o n , being a union o f self-employed ; 
workers- and 

•(d). C o n s t r u c t i o n workers' t r a d e u n i o n , being a union o f worV.ers i n the 
c o n s t r u c t i o n sector,, the s p e c i a l o b j e c t i v e of.which s h a l l be t o provide jobs 

. • f o r i t r ; present and f u t u r e members on terms p e r v i o u s l y agreed unon w i t h 'the 
respective'.employers. •• 

A r t i c l e 2 provides t h a t : ''Trade union, o r g a n i z a t i o n s s h a l l have the ri^Tht t o 
e s t a b l i s h or j o i n f e d e r a t i o n s and confederations and t o a f f i l i a t e w i t h i n t e r n a t i o n a l 
workers' o r g a n i z a t i o n s i n accordance ' j i t h the law and t h e i r i n t e r n a l r u l e s ' -

Furthermore; a r t i c l e s 57 and 58 s t a t e : "A f e d e r a t i o n i s a c o a l i t i o n o f more 
than three and. fevrer than 20 trade unions, o r r a n i z e d i n accordance w i t h t h i s law 
f o r the purpose o f co-operating i n the a c t i v i t i e s o f t h e gra s s - r o o t s a s s o c i a t i o n s . 

http://trc.de
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especially throuch: (a) technical assistance for the attainment of union goals-, 
(h) promotion of vorkers' education in trade union and technical matters: and 
(c) develoranent of objectives of a mutual and s o c i a l security nature" and a 
confederation i s a coalition of 20 or more trade unions or federations, without 
distinction, organized in accordance vith the lav to achieve the objectives set 
forth in the preceding a r t i c l e " . 

C. Democracy and trade union autonomy 

Trade unions are free to draw up their own rules, to administer thenselves and 
to decide on their own a c t i v i t i e s . 

Adoption of the rules and amendments to the rules reaiiires the affirmative 
Tctc of more than half the members. 

Administration of the organization i s the responsibility of the Council, whose 
cenbers enjoy inmtinity from Jurisdiction (fuero). The number of trade union 
o f f i c i a l s on the councils of unions with 1,000 or more has increased fror five (as 
was permitted under the former Code) to seven-, these o f f i c i a l s enjoy immunity ftroE 
Jurisdiction. 

The law now pendts o f f i c i a l s to perform their duties during working hours, 
vtich was not the case under the former Code. 

Members cf the council are appointed bv secret ballot in the assosbly and oust 
be voted for fay more than half the members. The o f f i c i a l s hold office for two 
years and ca;.* be re-elected. They may be censured br a cajon'tr of the nsibers., i s 
vfcich case a new election i s held after due notice has been given to the workers. 

Trade unions are financed by dues agreed upon by the members. I f the Beaters 
so agree, the dues are withheld from their pay. 

In order to increase trade union autononQr and to avoid bxareaucratic 
procedures, certain important innovations have been introduced. For exarmle, the 
obligation to main imion funds on deposit i n the State Bank has been replaced by 
the right to deposit funds in a current account i n any local bank? (the President, 
tc.^ether with the Treasurer, i s authorized to draw on such accounts). In addition, 
the obligation to draw up and sutrdt annual balance-sheets in the care c f trade 
unions with fevrer than 250 members has been eliminated and instead such unions are 
merely required to lieep an income and expenditure ledger and an inventory record. 

The systen for dissolving trade union organizations has undergone radical 
change. The main difference i s that the role formerly ^jiayed by the Executive 
3ranch has ncr been transferred to the law courts. 

The grounds for dissolution provided for by law are- (a) a decision c f the 
rer.bers- ( t ) a ?ro'.-isicn to that effect drawn up by the members in the internal 
rules; (c) when the nianber c f cenbers f a l l s below the minimum required for forming 
the organization and stays at that le v e l for a period of six months: (d) cessation 
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of functions for tore than cne year: (e) i n the case of comoany unions, the 
extinction of the coapany to vhich the luiion belonced; and ( f ) serious breach of 
lefral or statutory orcyisions. 

In the laot c f these cases, a decision on the outcome rests v i t h a Judce of 
the laj» court with Jurisdiction in the l o c a l i t y in vhich the union i s dcraciled-
the Judfre mist hold a hearinr with the trade vjiion o f f i c i a l s of the or,ranization 
concerned. 

The afcovc saferuard, which entrusts the authority to decide on a dissolution 
to the courts, instead of the Govemnent, constitutes an important adjustnent cf 
Chilean lav to international labour norr.s (ILO Convention Ho. o7). In the e a r l i e r 
Code, dissolution vas decided upon and enforced by the President of the Rcrublic. 

In the case of dissolution, the assets of the union are disTXjsed of as 
prescribed i n the internal rules. Should no nrcvision have been nade to this end, 
the assets «-o to a non-prcfit legel entity and, i f possible, benefit •'.he vorhers 
c r inhabitants of the place i n vhich the tinicn vas located. 

ECSEnnAL FEJ^lUfilB 07 TH*: FROYISIC'TC CK CCLLECTIVE BAPCAinillG 
(Cecree-Iaw IIo. 275C. pxiblished in the O f f i c i a l Gazette, C July 1579) 

1. I n i t i a t i o n c f the tareaininr; 

The lav acXnovled^es that collective tarcainini^ i s the r i / * t of a l l vorkers, 
whether the? are crranized cr net. Tnus, i f there are workers vho have s t i l l net 
forced a union or dc net b*lonG to the e x i s t i n " union cr unions, they should fom 
a barsjaininr rrour. To dc sc requires no na.1or formalities. 

The nev provisions established iC Aurrust 19T9 as the date cn-vhieh trade 
unions and crouns c f workers in each ccrcary should start to subrdt t h e i r draft 
ccllecti-re contracts. 

In crder to establish an orranirational nechanisr, a provisional t i r e - t a b l e 
vas dravn uc. I t contains different dates for the sub.'nission of draft collective 
contracts durint the period 1<̂  Aurust 1079-' -'av lOCc, the sequence derendinr on 
the l e t * er with which the cccran'"'s nace berins. 

As soon as they becaae acquainted vith the details of the ner rroiTsicns, the 
workers and ccployors cf the thousands of companies i n Chile beran tc exredite the 
studies under vav and intensified prerarations for sutcittinr; the nov draft 
collective contracts and therel.y r^o:v-i-Ir. - free barrainin^. 

The provisional tine-taMe for the f i r s t round of berrainin- ends on 
6 \'£y 192o and fSnon that date onwards the remanent Procedure w i l l a r r l y . This 
procedure consists in s u t c i t t i n r the draft collective contrnct nc nore than 
^3 days and cc fever than ^0 days prior tc the date on vhich the current c c i l e c t i v e 
contract emires. 
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However, the tine-table referred to above does not prevent the parties froc 
cnterinp. into collective barraininp by mutual consent on dates other than those 
established in the tine-table. 

2. Companies in which tarnaininr i s feasible 

r-argaininr i s a r i r h t held by workers of companies in the private sector and 
vcrk?rs of companies in which the State has interests, participation or 
rer^resentation. 

Collective barcainin'-, may not take place in public or private institutions 
t.-hich have been financed in the l a s t two calendar years by the State or through 
taxes. As a rule, '"^tate enterprises in Chile are self-supoorting and have been 
earning profits since 197fl: thus they are now shouldering the heavy burden ^ i c h 
in the past was borne by consumers, vho had to absorb the i r heavy losses by payment 
of taxes. 

3. I'^tters sublect to collective bargaining ^ 

The law fully acknowledges the right to deal i n collective bargaining with 
a l l natters relating to remuneration and other monetary benefits and any conditions 
norrally deriving fron labour contracts. 

k. Procedure for collective barraininr 

(a) r:;.i:c:rtivo Inrg-rinfng i s i n i t i a t e d when a "drnft oollc-otiv- ccr.tract" i s 
submitted to the eK-nlcyer. A copy of the draft collective contract, dtily signed 
I t the eET-.ioyer, i s sent to the relevant labour inspection o f f i c e . 

I f the negotiating party i s a trade union, the bargaining coraaittee consists 
of the union o f f i c i a l s . I f a negotiation i s beinr conducted by workers who are 
net tfccbers of a union, they are required to designate, by secret ballot, a 
bargaining ccmnittee consisting of at least three members. 

The employer must respond in 'writing, within 10 days, to the worters"* 
prcrosal. I f he f a i l s to replv within the time-limit, the workers' proposal i s 
to te regarded as acccrtc-d. 

(b) At least the sane purchasing povrer i s guaranteed. In any event, the 
er.rloyc-r's replv must not contain proposal:! which, taken as a whole, would result 
in remuneration and allowances - expressed in currency of the sane purchasin-' 
rcwer as that of the latest legal wage increase - lorer than those stipulated in 
current labour contracts. 

Tlie law thus guarantees that regardless of the particular situation of the 
ccr.rany, the \;crkers nav not be offered remuneration at lower than the prevailing 
rates, duly adjxisted bv 100 per cent of the r i s e in the cost of l i v i n g during the 
period since the l a s t ad»<ustrcent. 
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This i s a preat improvement inasmuch as Chilean le<!islation has never before 
provided this guarantee to v o r k T S . I'oreover, often in the past, even after a 
prolon-red s t r i k e , vorkers vere unable to obtain an increase corresTxandinp to the 
loss in p-iirchasine power of their vaces. 

Furthermore, the enployer's reply should, as a niniman, provide for an annual 
adjustment svstei"., applicable throu^out the term of the collective contract, 
vhereby the wa.'̂ es ajrreed upon vill be adjusted in exact nrorortion to variations 
i n the cost-of-livinr index. This rule i s another major improvement- up to ncr 
automatic increases irere not compulsory and existed in only a few larrre companies, 
under collective contracts acreed upon after i^any vears of strivinrri 

( c) The parties barcain directly. I t was decided to eliminate the permanent 
boaurds of conciliation and arbitration, which were State organizations, since they 
proved to be clumsy and bureaucratic and compovinded problems rather than solvinp 
then. Arbitration was never resorted to owinc to deficiencies in the l e g i s l a t i o n . 

Should the parties so desire, they mav, by mutual consent, appoint a mediator, 
who has 10 days i n which to discharge his mandate. 

I f the mediator f a i l s to achieve his roa l , the parties nay freely and 
vol\intarily submit their differences to arbitration. 

A l l o f the above i s without prejudice to the cov/er of the I'crkers' barrrainin^ 
committee to denand, at any time, that a new collective contract be drawn up and 
signed, incorporatinc their current conditions, adjiisted by 100 per cent of the 
change in the e o s t - o f - l i v i n r index: the aaployer cannot r e f u s e t h e i r demand. 

The riprht to adjustatents eqtiivalent to 100 per cent of the change i n the 
c o s t - o f - l i v i n r index deserves emphasis, since i t means that the workers barf^ain on 
the basis of what they are currently receivinp, adjusted by 100 per cent of any 
change i n the cost-of-living index. This new system represents a benefit for the 
workers lAich i s not granted under other l e c i s l a t i o n s . 

I f , when the current collective contract expires, the narties have net reached 
an ai-^reenent as to the new conditions which w i l l apnly, and i f they have not agreed 
to submit the barf^aininf: to voluntary arbitration, the workers may declare a 
s t r i k e , that i s to say, thev may exercise their r i f h t to stop wor3:inr. The st r i k e 
must be a«^eed to by a rajorit'/^ of the workers involved in the barraininr (more 
than 50 per cent of those nerotiatin.T). The i/orkers enjoy imnunitv during: the 
f i r s t 6o days of the actual s t r i k e , which means that they can strike I'or two months 
without beinc disrissed. I t should be stated that the h i s t o r i c a l average duratitn 
of strikes i n Chile i s 21 days. 

Only after the strike has befun may the ennloyer declare a lock-cut or, in 
effect, an employer's strike or temporary close-doim of the conranv; that i s , the 
r i r h t of the employer to temporarily prevent access to the company of a l l workers 
involved in the s t r i k e . Tliis richt may be exercised only i f nore than 50 per cent 
of a l l the workers in the establishment are on s t r i k e , or i f the s t r i l i e should 
result in the paralysation c f a c t i v i t i e s essential to the functioninr of the 
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estahliuhcent. Th«- loch-out cannot extend beyond 30 davs from the i n i t i a t i o n of 
the s t r i k e . 

5. The idea cf ccr-rulzcry arbitration as a rule of general application was 
ro.lecteJ 

I t i s worth noting that proposals to institute compulsory arbitration as a 
general reans of solvinrt bargaining nrcblems were rejected in favour of direct 
agreenent, includin- the possibility of strike and voluntarv arbitration a^^ed 
upon by the pv-rties. 

The reasons leading to this decision include the fact that compvilsory 
arbitration sonetices pleases neither the workers nor the employers. I t i s 
d i f f i c u l t to reach an agreement on the a^npointnent cf an arbitrator (and this holds 
up a settlenent). Besides, arbitration net agreed upon by the parties concerned 
rears the intervention of a person unconnected with the conflicting interests, ̂ o . 
Try favoiirinr the position of one of the parties, w i l l displease the other, and, 
consequently, his decision may give r i s e to further serious d i f f i c u l t i e s after the 
n i l i n r has been given. The adoption of the voluntary arbitration system i s i n 
keeping vitk the standards established by the international instrtiments of ILO, 
especially PeccrEendation IIo. 92, of I'^Sl, concerning Voluntary Conciliation and 
Arbitration. 

At the sano tine, ILO recognizes that the right to strike may be restricted or 
even prohibited when i t would affect essential services or companies which 
constitute a v i t a l sector of a ccuntrv's a c t i v i t i e s . The ILO Committee on Freedom 
cf Association has made i t clear, however, that there shotild be no confusion vben 
determining vi:ich are the authentically v i t a l State services or agencies, the 
raralysaticn of which sould cause a public nuisance, and those which are not v i t a l 
accordinr to that criterion. 2/ 

In such situations care nust be taken not t** imnair the ric h t to barfcain^^ 
collectively. 

Chilean legislation, with due regard for these international principles, 
recognizes that, i n certain exceptional cases, arbitration i s the most appropriate 
procedure when services v i t a l tc the country''s population and economy are at stake. 
For this reason, i t has established compulsory arbitration i n respect of bargaining 
in cont'onics: (a) -that render services of public utility;', or (b) "the 
raralysaticn of which would cause grave damage to the health or supply of the 
T;cpulation, or to the countrv's economy or national security". The law further 
establishes that "for subpararraph (b) to be effective, i t i s necessary that the 
cor:nany in question should represent a significant part of the respective a c t i v i t y 
of the countr", or that i t s riaralvsation would mean that there was absolutely no 
ro s s i b i l i t v of a sement c^ the population receiving a service' . The 
cla s s i f i c a t i o n of companies fa l l i n g into this category zatist be made in July every 

2/ Frt-occr. cf as'^ociation. Direst of Decisions of the Freedom cf Association 
Ccrr.ittcc of the Governing 3odv of the ILO (Oeneva, International Labour Office, 

/.. 
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year by a joint resolution of the Ministries of the Economy, Defence and Labour. 
This resolution has already been adopted for the period July 1?79-July lO^'O, and 
i t includes only one of the four copper mining f i e l d s , three telephone companies, 
the telecommunications company, the National Explosives Coccany, the State Ilass 
Transport Company, the Railway Company, the Haxional Ai r l i n e , the State Bank, two 
sanitation companies (Santieigo and Valparafso), the ITational E l e c t r i c i t y Comnan:/-
and 10 other electricity-producing companies, the National Petroleum Company, the 
gas companies of Santiago, Valparafso and Concencidn and the Lo Ca s t i l l o Drinlting-
Water Company. 

In a l l the aforementioned companies, the bargaining must be done dire c t l y . 
The parties may appoint mediators and, as a l a s t resort, may submit their 
differences to an arbitrator, whose ruling may be appealed before an arbitration 
tribunal composed of three members. The arbitrators must be appointed by an 
arbitration body, whose monbers are appointed i n the same way as the judges of the 
judiciary. 

In issuing their ruling, the arbitrators must take into account, inter a l i a , 
the following: 

(a) The existing wage levels for the various posts or Jobs submitted to 
negotiationJ 

(b) The degree of snecialization and experience of the vorkers, irtiich may 
enable the company to achieve greater productivity i n relation to other companies 
in the same sector or a similar one: 

(c) The increases i n productivity achieved by different groups c f vorkers* 

(d) The le v e l of employment i n the company a c t i v i t y subject to arbitration. 

6. Duration of contracts ^ ^ 

The duration of collective contracts should be that agreed upon by the 
partiesi hovever, i n no case may i t be less than two years. Collective contracts 
must provide for a system for adjusting wages at least once a year during the l i f e 
of the contract on the basis of the cost-of-living index. 

7. y?ew collective bargaining 

Collective bargaining i n this new stage w i l l no longer be able to resort to 
the types of pressure that were common u n t i l September 1973- Such pressure 
included: interference of outsiders in purely labour matters, indiscriminate 
intervention of the State, and irresponsible charging of the cost of the 
bargaining to sectors not connected with i t , such as unemployed persons and 
consianers, thereby directlv affecting the national economy. 


