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MEW LABOUR LAWS IN FORCE IM CHILE

(Trade union freedom and voluntary collective bargaining)

i

- INTRODUCTIOH

The new provisions ensuring full trade union freedom and reopening collective
bargaining in the labour sector became effective in the first week of July 1979.

The legislation was anpounced by Mr. José Pifiera, the Minister of Labour, on-
2 January 1079, shortly after he assumed office. At the time, the Minister stated
that the Covernment was seekins to institute, within the short space of six
months, a body of lesislative provisions that would promote a better understanding
between labour and management by means of a harmonious and just consideration
of their respective rights and by fostering the free exercise of trade union rights—
and a sustained improvement in the conditions of workers and the Chilean economy.

The purpose of the nevw scheme is to create a free, democratic and autonomous
trade union movement and a collective bargaining system that is effective, fair,
technically sound and responsible.

There follows a brief review of the essential features of this new
legislation in which reference is made to the former provisions, dating from the
early decades of this century and now obsolete. 1In each case, comments will be
made on the characterlst1cs of Chllean labour to which the nev legal provisions
are directed.

ESSENTIAL FEATURES OF THE LEGISLATION
- ON TRADE UNION ORGAMIZATIOWS

(Decree-lawv Ho. 2755, published in the
Off1c1a1 Gazette, 3 July 1979)

PR O

“A. Strenpthenlnp of the trade unlon movement

" One of the most important comDonents of the new labour scheme in force is-. .
a series of provisions whose purpose is to enable an increasing number of workers-
to enJov the exerc1se of trade union rights.

The aim of encouraglng and Dromotlng the trade unlon rovement can be seen
in five key areas.

1. Formatlon of trade unlon orﬂanlzatlons and acoulsltlon of legal nersonalltv
by _means of an “automatic’ procedure

Formlnp a trade union organlzatlon no longer requires avthorization from a
publi¢ authority. :

/...
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Le~al personality is acquired merely by filins the rules and cons*1‘ut10n cf
the oryanization concerncd with the relevant latour insvection offlc«. he:
insm-ctor cannot. withhold his cons:nt.

Arendivents to the rules ar- roverned hv 1hn same nrovision and do not reauire
the- anproval of a public authority. :

This ‘automatic’ an® autonorous rechanism for estaklichine and r-forrinrm
trad.. unicn orranizations is being arpli-d for the first time in Chils becaus«,
while provided for in the nolitical Censtitution and in a snecial lav, i+ hald nc*
col: into use owing to the fact that nrevious fovernments had not ISohtd the
requisite ropulations. Thus, all the procedurcs for forminr trade unicn
orranizations denended to a larre extent on th- discretion. of the Txecutive Eranch,
_and that meant a burcaucratic d<layv of three or rore v-ars bufore lernl versonalixy
could b~ acauired. The formcr concent of rrant1nr leral nersonalz.v is ncw
" peplac-d by that of “autoratic ncauisition' of such st=atus.

Shkortly followinc adovtion of the low, the effectiveness of the nev svsiern wzs
evidenced b the establishment of the Confederation of Nitrate Yorlers, whick came
to th- attention of the authoritics vhen the werkers® ccuncil filed the ecnstisuticr
and rules. Other examrles could be cited of unions of companies in the wrivat- znd
rublic scctors. many of vhich had been atterntinr to acouire lerel verscrall*“ ’or
yoears.

Trade unions will also benefiti from the rrovisicn emroverin~ ther <o ianvite &
notary mrublic to attest their west imrertant acts, ins*ead of the latcur insrectcr,
as was comrulsorily required befcre. ‘hereas under the fcrrer svs'er such an act
had to be witnessed by a labour insnectcrs, today this is no lenrer necessary.

2. TFossibility of fq;g;nr trade_unions in ccrmanies emplovins fewer ther
22.29!5&25

Generallv sccakinm, the formation of a trade union reocuircs a4t léas* 25 rerscrs .
as vas the casc before.

Hovever the new lepislation allovs nersons werkins in small corranies. namel-r
those emmloyins ferrer than 25 vorkers, to form a trade- union. nrovided the: at
lzast cirht.of the "orkers join it.

Th1s ross1b111fv vhich was nen-cxistent before, shculd no* Y= ccustrusd as a
device to mremote the formotion of small trade unicns. The vorters in these
cormanies are able to choose between this type of union and a larger cns form=3 in .
assoczat1on with vorkers of other corvenics (inter-corranv trede unicn). s

Turthrrmcre like other trado unions; the unicn of a snell ccmpan" ra~ foin
a federstion or ccnfederation. ‘

3. © Bliminntion of—the are. rnnuirvﬁent with resnect to union mermberskin

s
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The lav provides that ninora and marricd vom=n ne-3d no authcricaticn vhe
to 1oin a union. - ‘
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This provision supersedes the former rule restrictins unior membership to
nersons 10 vears of age and over.

Under Chilean law . youn: persons are permitted to contract th2ir scrvices et
15 vears of are, =nd thus union membershin is nov open to all rinors, who btefore
had to nmwait their eirhteenth birthday. (I‘inors between 15 and 13 years of are
require varental authorization in order to work but not in order to join » trade
union).
L. Fennlties for discriminatior arainst trade unions

The lemislation catesorically stipuletes that ermmlcy=ent of a worker rust not
be lin%ed vith membershin or non-mermbershin of & trade union ormanizzticn. and i*
rroiibits attem™ts to nrevent or impede merbershiv in a union or to dismiss a rerson
or vrejudice hir in anv wav on the ground of trade union mcrbership or rarticiration
in unior activities.

Furtherrore. this lerislation incorverates the concept of “unfair vractices’,
by vhich is meant the use of pressure, dismissal, threats, etc. to rrevent the
formation of a trade union® or the grantine of snecial ben=fi:s- cr discriminatorv
action to discoyrage the formation of a union or merbershic in it- or mterferance
by the euv:lcyer in union activities.

Unfair nractices are venaliz ed \'lth fmes vhich, in *)2 rore seriocus cu:es
mevy be as ruch as the equivalent of 0 .53L.

5. = Tormation cf unions in both oprivate and State entecprises

The text of erticle 1 of Decree-lav Fo. 2756 rea’3 as fclicwrs

"Vorkers in the private sector anc. workers in State enterrrises, rerardless of
the lemml status of such enterprises, shall e entitled *c form. without wrior
authorizetion, asny trade union orgznizatior thev d=em ayuromrizta, subject '
only to the law and the ru.les of the orpa—ization concerned .

~B. Trade union freedor

1. Full rirht to. mot ’imrosition’ of, trade uniom pezbershin

In accordance with the principle of freedom of associatior <the lar esteblishes
the richt of workers to fornm, join and withdrav from trad: unions, fed=rations and
confederations. It prohibits anv discrimination, wressur-, cosrcion, restriction
or irpedinent affectinr the rirht of a person to enrare in trade unick activities.

This rule has resulted. et lonfm last, in the recorniticn of the fac* that all
wrorkers heves the right to equal treatment under the lar. The forrer Code
discririnated petween intellectual workers ( ermlovees , such as office workers.
sunervisors. drivers. fcreren. etc.) and rmenual workers (' latour<rs , such as

’L»I... .
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stevedores nnd blue- collar workers in feneral) by recognizinz the risht” of the
former to join a trade union, while ‘compelling™ the latter to do so. inasmuch as
workers . unon being emploved by a company . were automatically registersd as mambers
of . and were obliged to participate in. the only trade union. :

The above rule was in clear conflict with ILO Convention Ho. 87. which
saferuards the risht to orranize and form trade union organizations. That rirchf is
impaired and <ven non-.existent vhenever the law imnoses particirvatiorn in only on=
union. To o praat sxtent this cxplains why Chile did not ratiflv the aforzmsnticned
Convention adonted Tty ILO 31 vea ars ago. Since that time five Covernmz=nts have held
power  prior Lo the existing one. '

In 1978 +he nresant Governnsni enacted Decree-Lawv Ho. 2200, on individun
labour contracts. which ¢liminatsd all distinctions betwesen intellrctual and manual
workers and ~“ave the latter rights on a par vith the former. The Decree-Lav
desionated all simnly as ~workers’. with identical rights, thus followins ths.
guidelines of ‘ITO.

Nevertiieless, two matters remain rending: the separate social securitv cystem
a cuestion whic¢h will be solved when the contemplated reforms. nov at an advanced
stare of Jbud/, are enacted into law early next vear: and the different treatmsnt
accorded in the areca of trade union rights

2. Every type of trade union structure is vprovided for

»

Article 5 of Decree--Law lo. 2755 states: “Trade union orranizations shall be
formed and shall be desipnated> havinz regard to the workers concerned, as fcllowus:

“(a) Company trade union. beins a unicn restricted to workers of 2 sinrle
company -

“(v) Intercompany trade unlon belng a union of workers of at lsast three
separate connanles

e) 'Indépendgnt.workers’ trade.union, beins a union of self--employed .
‘workers- and : ‘ - ‘
~(d). Construction workers' trade union, being a union of worers in the

construction sector, the srecial objective of which shall be to nrovide ]obs
“for .its present and future memb°rs on terms perv1ou°lv arreed unon with the

resDcctlvn employsrs. ™

Article 2 provides that: “Trade union orranizations shall have the rigsht to ,
establish or join federations and confederations and to affiliate with international.
workers' orranizations in accordance with the law and their internal rules’.

Furthermore. articles 57 and 53 state: ~A federation is a coalition of rore

than three and fever than 20 trade unions, orranized in accordance with this law
for the purnose of co-overating in the activities of the prass-rocts associations,

/...


http://trc.de
file:///rith

®/1078/G/Add .26
Inrlish
Fage 6

esnecially through: (a) technical assistance for the attainment of union goals-
(b) promotion of workers' education in trade union and technical matters: -and
(c) develorment of cbjectives of a mutual and social security nature' and ‘‘a
confederaticn is a coalition of 20 or more trade unions or federations, without
distinetion, organlzed in accordance with the lav to achieve the objectives set
forth in the vreceding article®.

C. Democracy and trade union autonomy

Trade unions are free to draw up their own rules, to admlnzster themselves and
to decide on their own activities. .

Adortion of the rules and amendments to the rules requires the affirmative
vcte of more than half the members. '

Administration of the orzanization is the restonsibility of the Council, whose
zenbers enjoy irmunity frem jurisdiction (fuero). The number of trade umicn
cfficials on the councils of unions with 1,000 or more has increased fror five (as
was permitted under the former Code) to seven: these officials enjov irmunity froz
Jarisdiction. - . ’

The law nocw nermits officials to rerform their duties during working hours,
wtich was not the case under the former Code. :

iiembers of the council are aprcinted tv secret ballot in the asserbly and must
te vcted for by more than half the members. The officials hold office for two
veers and ra)” te re-elected. They rmay be censured br a majority of the merters., iz
wtich case a nev election is held after due notice has been given to the workers.

Trade unicns are financed by dues agreed upon by the members.‘ If the memters
sc agree tke dues are withheld fror their pay. .

In order to increase trade uniom autonomy and to avoid bureaucratic
Frccedures, certain imvortant innovations have been introduced. For exarmle, the
ctligation to meain union funds on deposit in the State Bank has been renlaced bty
tke right to devcsit funds in a current account in any local benk:; (the Fresident,
+cmether with the Treasurer, is authorized to draw on such accounts). In addition,
the cblipation to draw ur and subrnit annusl balance-sheets in the cere c¢f trade

-~ urions with fewer than 250 merbers has been eliminated and instead such unicns are . .

- merely renulred to keer an income and expenditure ledger end an inventory record

The svstem fer dzssolv1n~ trade union crﬂanlzatlons has undergone radical
chanre. The rain difference is thet the role formerly nlayed ty the Executive
-ranch has ncw teen transferred to the law courts. .

. The grcunds fcr dzssoluzion nrov1ded fcr by lav are- “{a) a decision c¢f the
=ebers (b) e ?ro“zsicn to that effect drawn up bv the members in the internal
r:les: (c) when the number cf rmembers falls belcw the minimum required for forming
‘e orvanzza°icn and stays at that level fcr a period of six mcnths; (d) cessation

"oo-b .
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of functions fcr morc than cne year: (e) in the case of company unions, the
extinction cof the compeny to vhich the union telonged; and (f) serious breach of
leral or statutory orovisicns.

In tke last cf these cases, a decision on the outcome rests with & judge of
the lav court with jurisdicticn in the locality in which the union is dericiled:
the judre must hold a hearing vith the trade unxon officials of the organization
concerned.

The akove saferuard, vhich entrusts the authority to decide on a dissoluticn
‘to the courts, instead of the Government, constitutes an imnortant adjustment of
Chilean lav to intermational lstour mocrrs (ILO Convention llo. 67). Ir the earlier
Code, dissclution was decided upon and enfcrced by the Fresident of the Rewublic.

In the case of dissolution, the assets of the union are disnosed of as
prescribed in the internal rules. Shculd no vrcvision have been made to this end,
the assets so to 2 non-nrcfit legel entity and, if possible, benefit “he workers
cr inkatitonts of the place in whick the unicn was located.

ESSCTTIAL FEATURSS OT THT FROVISICTS I CCLLECTIVE BAFGAINING
(Pecree-lav Ic. 2758, vublished in the Officisl Gazette, & July 1°079)

1. Imitiaticn cf the Larraininre

The lav acknovledres that collective targainines is the rirht of all workers,
vhether tker are crranized c¢r not. Thus, if there are vcrkers whko have still nct
formed a unicn or dc nct telons to the existins union cr unicns, they shculd form
‘& bargainine rrour. 7To dc s¢ requires no melor formalities.

The mew rrovisions esteblished 1€ Aurust 1972 as the date ¢nvwhieh trade
unions and rFrocuns of workers in each ccrmany shculd start to sutmit their draft .
ccllective contracts.

In crder to establish an orranicational mechanisrm, a rrovisional tize-table
vas dreva ur. It contains different dates fcr the subtmission of draft ccllective
- contrects durinc the rericd 16 August 1070 lav ’“\b, t:e sequence derendlnf on
the let-cr v1th vhxch the ccmranv's npare berln ‘ B

. " As soom Ps ej becane acnaaznted vith the detalls of the new rrov151,ps, the
vorkers and ernloyers of the thousands of companies in Chile teran tc exredite the
studies under wav and intensified pre“aratlons for sutrl*tlnﬂ tre necv draft .

' The nrovisxonal txme-tafle for tte first round of bar~a1n1r° ends orn .
6 tay 1920 and fron that dote onwards the mermancent rrocedure will arrly. This
rrocedure ccnsists in sutmittineg the draft collective contract nc ~ore tharn
L5 days and nc fewer than L0 days prior tc the date on which the current c-;lectxv
contract exnires. . .

/00.'
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However, the time-table referred to above does not nrevent the verties fror
entering intc collective bar~aining by mutual consent on dates other than thcuse
estatlished in the time-table.

2. Companies in which tarpaininge is feasible

Rarpainine is a rirht held by workers of conmpanies in the private sector and
wvcrkars of companies in which the State has interests, participation or
rerresentation.

Ccllective bargainin~ may nct take place in public or private imstitutions
vhich have been financed in the last two calendar years by the State or:throush
taxes. As a rule, State enternrises in Chile are self-suprortin~ and have been
earnxnr rrofits sirce 1078 thus they are now shouldering the heavy burden which
in the vast was borne by ccnsumers, who had to absorb their heavy losses by payment
-of taxes.

3. thters subject to collective tarraining .

The law fully acknowledres the right to deal in collective bargaining with
all matters relatinc to remuneration and other monetarv benefits and any condltxons
norrally der1v1nr fron labour contracts.

L, Frocedure for collective barraininrs

(2) 2sl1lcxtive tarr-in‘ne is initiated when a "drwft coileotis- ccniract” is
sutzitted to the emnlcyer. A copy of the draft collective contract, duly signed
bty the emnloyer, is sent to the relevant labour inspection office.

if the nerotiating partvy is a trade union, the tarpainins cornittee consists
of the union cfficials. If a negotiation is beinr conducted by vorlkers who ere
nct rerbers of & union, thevy are required to designate, by secret ballot, a
bar~aining committee consistine of at least three members.

The employer must réSUund in writing, within 10 days, to the workers”
nrcrosal. If he fails tc replv within the time-limit, the vorPers nrorosal is
tv ke regarded as accceried.

(t) At least the sane vurchasinr nover is muaranteed. In any event, the
errlcyuer's replv must not contain proposal: which, taken as a whole, would result
.in reruneration and.allowences - exnressed in currency of the same purchasin~
rcwer as that of the latest lecal wame increase - lover than those stxnulated in

current labour contracts. - : o

~The lav thus nuarantees that recardless of the particular situation of the
ecrirany, the werkers nov nct be cffered remuneration at lower than the vrevailing
rates, duly adjusted bv 100 per cent cf the rise in the cost of livine durlnﬁ the
neriod since the last adJustment. .

I...
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This is a preat improvement inasmuch as Chilesn lesislation has never before
nrovided this guarantee to workers. licreover, often in the past, even after a
prolonted strike, workers vere unable to obtain an increase corresnonding to the
loss in rurchasing nover of their wages.

Furthermore, the emnlover’s reply should, as a minimum, provide for an annual
adjustment svstem, arplicable throushout the term of the collective contract,
whereby the wases arreed upon wvill be adjusted in exact prorcrtion tc variations
in the cost-of-livinrs index. This rule is another major imprcvement: up to nov
autonmatic increases vere not comnulsorv and existed in onlv a few larﬂe ccmnanles,
vnder collective contracts agreed uron after many vears of strivine,

. {c) The parties barga1n directlv. It was dec:ded to el;mznate the rermanent
boards of conciliation and arbitration, which were State orzanizations, since they
rroved to be clursy and burezucratic and corrounded problems rather than solving
then. Arbitration was never rescrted to cwing tc deficiencies in the lepislation.

Should the parties so desire, thev mav, bty mutual consent, apncint a medlator,
who has 10 days in vhich to discharge his mandate. .

If the nediator fails to achieve his roal, the nartzes may freely and
vecluntarily submit their differences to arbitraticn.

) All of the atove is without prejudice tc the tower of the wcrkers' barraining
cormittee to demand, at any time, that a new collective contract be drawn up and
signed, incorporating their current conditions, adjusted by 100 ner cent of the
change in the cost-of-livins index: the emrloyer cannot refuse their demand.

The right to adjustments equivalent to 100 per cent of the chanfe in the
cost-of-living index deserves emphasis, since it reans that the wcrkers barsain on
the basis of what they are currently receiving, adjusted bv 100 ver cent of anv
change in the cost-of-living index., This new system rerresents a benefit for the
workers vwhich is not granted under other legislations. .

If, when the current collective contract expires, the varties have nct reached
en agreement as to the nevw conditions which will aonly, and if they have nct agreed
to subnit the barsaining to voluntary arbitration, the workers may declare =
strike, that is to say, thev may exercise their right to stop workinr. The strike

_must be anreed to by a majority of the workers involved in the barpainine (more

~ than 50 per cent of those nerotiatinz). The workers enjov irmunitv durins the
first 60 days of the actual strike, which means that they can strike for two months

without beins disrissed. It should be stated that the hlstorlcal averare dureticn

of strlkes in Chile is 21 davs. . . .

Only after the strike has berun mey the employer declare a lock-cut or, in
effect, an emplover's strike or temporary close-dovn of the comranv: .that is, the -
rirht of the empnloyer to temnorarily prevent access to the comnany of all workers
involved in the strike. This richt may be exerciscd only if nore than 50 rer cent
of all the workers. in the establishment are on strike, or if the strile should
result in the paralysation cf activities essential to the functionins of the

loer
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ectatlichrent, The lock-out cannot extend bevond 35 davs from the initiation of
the_strikg.

S Tne idea ct eccmnulsery arbitration as a rule of general annlzcat1on was
rclected

Tt is werth notin~ that nrovosals to institute compulsory arbitration as a
reneral reans of sclvinr barraining preblems were rejected in favour of direct
arreerent, includin- the rOSSlbllltV of strike and voluntarv arbitration aereed
uron ty the purties.

Tre reasons leadins to this decision include the fact that compulsory
arbitraticn sometirmes pleases neither the workers nor the employers. It is
difficult to reack an arreement on the anpointment cf an arbitrator (and this holds
un 2 settlement). Desides, arbitration nct agreed urcn by the parties concerned
reans the intervention of a person unccnnected with the conflictinr interests, who,
ty tavourin~ the rosition of one of the parties, will disnlease the other, and,
consequently, his decision may give rise to further serious difficulties after the
rulin/ has teen riven. The adoption of the voluntarr arbitration svstem is in
keepinyr with the standards established by the intermational instruments of ILO,
esrecially Peccrrendation lto. 92, of 1951, concernine Voluntary Conciliation and
Arbitraticn.

At the same time, ILO recognizes that the rirhit to strike may be restricted or
even prohitited when it would affect essential services or companies which
constitute 2 vital sector of a ccuntrv's activities. The ILO Committee on Freedcm
cf Association hzas mude it clear, however, that there should be no confusion when
deterninins vhich are the authentically vital State services or agencies, the
raralysaticn of which 2ould cause a public nuisance, and those which are not v1ta1
accordin~ to that criterion. 2/

In such situations care must. be taken not t= imnair the right to bareaxn_
collectxvel :

Chilean lerislation, with due regard for these internmational principles,
recosnizes that, iu certain exceptiocnal cases, arbitration is the most appropriate
trocedure when services vital tc the country's vovulation and economy are at stake.
Tor this reason, it has estatlished compulsory arbitration in respect of bargaining
in comranies: .(2) “that render services of public utility”, or (b) “the.
~caralysation of vhich would cause frave damage to the health or supply of the
ncnulation, or to the countrv’s economy or national security”. The law further
establishes that “for sutpararrarh (b) to be effective, it is necessary that the
cernany in aquestion should renresent a significant part of the respective activity
of the countrr, or that its maralysation would mean that there was absolutely no
rossibility cf a serment of the ponulation receivinr a service'. The
clas axfxcatxon cf comranzeo falling 1nto this cetecory must be made in July every

°/ ’rggc-~ c? ase001at1on. NDirest of Decisions of the Freedom of Assoczatxon
Cur"lttcc of the Governin~ 3cév of the ILO (Geneva, International Labour Office,
10T,

/oo
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year by a jJoint resolution of the Ministries of the Lconomv, Defence and Labour.
This resolution has already been adopted for the period July 1279-July 1980, and

it includes only one of the four copper mining fields, three telephone companies,
the telecormunications company, the National Explosives Ccrmany, the State idass
Transport Company, the Railway Company, the Mational Airline, the State Bank, two
sanitation companies (Santiago and Valparafso), the iTational Electricity Company
and 10 other electricity-producing companies. the llational Fetroleum Ccmpany, the
gas commanies of Santiago, Valparafso and Concepcién and the Io Castillc Drinking-
Water Company.

. In all the aforementioned companies, the bargaining must be done directly.
The parties may appoint mediators and, as a last resort, may submit their
differences to an arbitrator, whose ruling may be appealed tefore an arbitration
tribunal composed of three members. The arbitrators must be appointed by an
arbitration body, vhose members are app01nted in the same way as the judges of the

Judiciary. -

In issuing thexr ruling, the arbztraxors must take into account, inter alia,
the following:

(a) The existing wvage levels fbr the various posts or Jobs submitted to
negotiation;

(b) The degree of smecialization and experienée of the ﬁorkers vhich may
enable the company to achieve greater productivity in relation to other companles
in the same sector or a similar one:

b(c) The increases in productivity achieved by different groups of workers:-

(d) The level of emplovment in the company actzv:ty sub?ect to arbitration.

6. Duration of contracts N | ‘ . s

The duration of collective contracts should be that egreed uvon by the
parties; however, in no case may it be less than two years. Collective contracts
must prov1de for a system for adjusting wages at least once a year during the life
of the contract on the bas1s of the cost-of-11v1ng index.

7. "ew collectlve baraalnlnp

) Collectxve barpa1n1ng in this new stage will no longer be able to resort to
the types of pressure that were cormon until September 1973. Such pressure
included: interference of outsiders in purely labour matters, indiscriminate
intervention of the State, and irresponsible charging of the cost of the
bargaining to sectors not connected with it, such as unemnluyed persons and
consumers, thereby directlv affecting the national economy.



