ADM NI STRATI VE TRI BUNAL

Judgenent No. 498

Case No. 504: ZI NNA Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conmposed of M. Jerone Ackerman, Vice-President, presiding;
M. Samar Sen; M. Arnold Kean;

Whereas, at the request of Eduardo Zinna, a staff nenber of
the United Nations, the President of the Tribunal, with the
agreenent of the Respondent, successively extended to 30 Septenber
and 30 Decenber 1988 and 31 March 1989, the time-limt for the
filing of an application to the Tri bunal;

Whereas, on 31 March 1989, the Applicant filed an
application, containing the follow ng pl eas:

“I'l. PLEAS

The Applicant respectfully requests the Tribunal to
order the foll ow ng neasures:

(a) To declare itself conpetent to hear the Applicant's
case in first instance and accordingly to invite the
Applicant to submt a full statement concerning the substance
of his application;

(b) Aternatively, to order the case remanded for
institution of the required procedure and, in particular, to
order the Joint Appeals Board to consider his appeal on its
nerits; and



(c) In either case, to order the Respondent to pay the
Applicant the equivalent of three nonths' net base salary as
conpensation for the |oss caused the latter by the procedural
delay resulting fromthe Respondent's failure to protect the
Applicant's rights under staff regulation 11.1 and ot her
pertinent regulations and rules.”

Wereas the Respondent filed his answer on 22 Septenber 1989;

Whereas, on 5 January 1990, the Applicant requested the
Tribunal to order the production by the Respondent of two docunents
concerni ng his case;

Whereas the Applicant filed witten observations on 30 March
1990;

Wereas the Applicant submtted an additional docunent on
27 July 1990;

Wereas the facts in the case are as fol |l ows:

Eduardo Zinna, a national of Argentina, entered the service
of the United Nations on 11 Cctober 1969, as a Transl ator Trai nee at
t he Departnent of Conference Services. He served initially on a
probati onary appointnent at the P-2, step | level, and then from
1 Cctober 1971, on a pernmanent appoi ntnent as a Translator at the
P-3 | evel

On 26 Novenber 1973, the Liaison Oficer for the United
Nat i ons Envi ronnent Progranme (UNEP) sought the O fice of Personnel
Services' (OPS) assistance in transferring the Applicant to the UNEP
Li aison Ofice at Headquarters, as Assistant Liaison Oficer, a post
at the P-4 level. After interviewng the Applicant, in a menorandum
dated 3 Decenber 1973, a Senior Personnel Oficer, OPS, recomended
to the Chief of Staff Services, OPS, against the Applicant's
transfer, "in view of [the Applicant's] nationality and rel ative
merit" and only in the event there were "no other better qualified
candi dates". In a note dated 10 Decenber 1973, M. Victor
El i ssejev, who at the tine exercised the functions of Deputy Chief



of Staff Services, OPS, recommended that UNEP s request for the
Applicant's transfer

be deni ed, on the ground that the nunber of nationals of Argentina
enpl oyed in the Secretariat "exceed[ed] the upper limt of the
geographi cal quota (17)" and consequently, "[the Applicant's]
transfer froma non-geographical to a geographical post [woul d]
further aggravate the over-representation of [Argentina] in the
Secretariat".

The nmenorandum of 3 Decenber 1973, fromthe Seni or
Personnel O ficer, OPS, to the Chief of Staff Services, OPS,
containing M. Elissejev's recommendation, was filed in the
Applicant's confidential personnel file and was never shown to
hi m

On 13 Decenber 1973, the Chief of Staff Services, OPS,
proposed to the UNEP Liaison Oficer two further candi dates for
t he UNEP post, noting that OPS was "not certain that [the
Applicant was] particularly qualified for such an assignnment ..."
in viewof his "lack of relevant experience and of his relatively
short service with the UN...". The Applicant was not
transferred to UNEP.

On 3 June 1974, the Applicant was transferred to the
Departnment for Political Affairs, Trusteeship and Decol oni zation
as a Political Affairs Oficer and on 1 August 1977, to the
Division for Policy Co-ordination, Planning and | nformation
Section, OPS. On 1 April 1978, he was pronoted to the P-4 |evel.

On 1 January 1981, the Applicant's functional title was
changed to Acting Chief, Planning and Information Section,
Division for Policy Co-ordination. At the tinme, M. Victor
El i ssejev was Acting Director of that D vision.

On 28 April 1982, the then Assistant Secretary-General for
Personnel Services announced to the staff in information circular
ST/1C 82/ 23, the 1982 Senior Oficer (P-5) Pronotion Register,



containing the nanes of staff at the P-4 |level, whose inclusion
in the Register, the Secretary-General had approved, upon the
recomendati on of the Appointnment and Pronotion Board. The
Applicant's name was not included therein. On 24 May 1982, he
instituted a recourse procedure before the Board, but was
unsuccessful in this regard.

On 16 Novenber 1982, the Applicant wote to the formner
Assi stant Secretary-Ceneral for Personnel Services, asking him
why he had not endorsed a recommendation by his Director to
pronote himto the P-5 level, during the 1982 Pronotion Review
Exercise. The Applicant argued that since he had never worked
directly for the Assistant Secretary-CGeneral, he was "inclined to
feel that notives extraneous to [the Applicant's] performnce may
have i nfluenced [the Assistant Secretary-Ceneral's] decision".
In a reply dated 24 Novenber 1982, the fornmer Assistant
Secretary-Ceneral for Personnel Services explained that at a
meeting of all Directors of his fornmer office, when
recomendations fromall Sections were di scussed, objections had
been made to the recommendation by the Applicant's Director to
pronote the Applicant on an accelerated basis, in view of the
fact that "no concrete evidence was given that [his] performance
was exceptional enough to warrant a recomendation for
accel erated pronotion". Accordingly, the Assistant Secretary-
General had supported "the collegial decision not to recomend
[the Applicant] on an accelerated basis". The Applicant was
subsequently pronoted to the P-5 I evel in connection with the
1983 Pronoti on Revi ew Exerci se.

On 22 August 1984, the Applicant asked the Chief,
Personnel Records Unit, OPS, to nmake the necessary arrangenents
to exam ne his personnel file, noting that he had "never before
t aken advantage of the possibility of inspecting the declassified
confidential file". The Applicant contends that when he exam ned



his file, he saw for the first tine the nenorandum of 3 Decenber
1973, containing M. Elissejev's note objecting to his transfer
to UNEP, as well as the exchange of correspondence wth the
former Assistant Secretary-General, OPS, concerning his
pronmotion. On 11 July 1985, he wote to the Director, Division
of Personnel Adm nistration (DPA), asking that the exchange of
correspondence between hinself and the fornmer Assistant
Secretary-CGeneral, OPS, be renoved fromhis official status file.
In a reply dated 18 July 1985, the Director, DPA, rejected the
Applicant's request on the ground that the exchange of
correspondence relating to his pronotion, as well as nenoranda
relating to applications for different posts, were considered "to
be of an official nature" and even assum ng they were "marked
"confidential'", after the abolition of confidential files, were
now pl aced in official status files.

On 3 June 1986, the Applicant wote to the then Assistant
Secretary-Ceneral for Personnel Services, asking himto "restore
[his] reputation and career to what they woul d have been w t hout
M. Elissejev's direct and damaging interventions..." to disrupt
his career. 1In a further communi cation dated 22 August 1986, to
the then Assistant Secretary-General for Personnel Services, the
Appl i cant expressed his "objections to the designation of ... as
Oficer-in-Charge of the Division for Policy Co-ordination during
t he absence of the Director and Deputy Director”. He argued that
"to junmp ... over [his] head on a regular basis [was] yet
anot her act of petty discrimnation designed further to harm
[ his] professional reputation and prejudice [his] future career".
He further stated that "M . Elissejev's pattern of behavi our,
seen in the light of past prejudice, as proved by evidence
al ready submtted, [showed] clearly the existence of present,
conti nuous and harnful discrimnation and warrant[ed] imedi ate
and decisive action by the Ofice of Personnel Services". On the



sane date, the Applicant wote to the Secretary-CGeneral
requesting review, under Chapter Xl of the Staff Rules, of the
"specific actions and decisions" referred in his letters of

3 June and 22 August 1986 and the "general violation of [his]
terms of appointnment” resulting from"actual, continuous and

present discrimnation against [him by ... M. Victor F
Eli ssejev". The Applicant also asked for direct subm ssion of
his appeal to the Tribunal. 1In a reply dated 9 Decenber 1986,

t he then Under-Secretary-General for Adm nistration and
Managenent informed the Applicant that since he had not
chal l enged any particular adm nistrative decision, he could not
conduct the adm nistrative review envisaged by Staff

Rul e 111.2(a) and since he had "not stated a cause of action
within the ternms of Staff Regulation 11.1 and Staff Rule 111.2",
his request for direct subm ssion of his appeal to the Tribunal
could not be entertained. On 21 Novenber 1986, the Applicant

| odged an appeal with the Joint Appeals Board (JAB) requesting
the Board to endorse his request to submt the case directly to
the Adm nistrative Tribunal. On 22 January 1987, the Applicant
submtted a supplenentary statenent of appeal to the JAB. The
Board adopted its report on 19 Novenber 1987. Its

consi derations, conclusion and decision read as foll ows:

"Consi der ati ons

7. The Panel noted that the appellant has not indicated
inall his subm ssions to the Board a specific cause of
action against which he is appealing wthin the context of
staff regulation 11.1 and staff rule 111.2. It was
arguabl e whet her any of the instances of admnistrative
action or inaction nentioned by the appellant could
reasonably be construed to be adm ni strative deci sions

wi thin the neaning of staff rule 111.2.

8. In the Panel's view the expression 'admnistrative
decision' in the context of staff regulation 11.1 refers
specifically to a decision on an action taken by the



Adm ni stration which violates the terns and conditions of
a staff nenber's 'appointnent including all pertinent

regul ations and rules' in force, or which anbunts to the
non- observance of the said terns of appointnent, including
all the relevant regulations and rules in force at the

time of the alleged non-observance. |In the Panel's
opi nion, contentions (a), (b) and (c) quoted by the
appel lant, i.e. unsubstantiated all egati ons of

discrimnatory treatnment on grounds of nationality in
1973, lack of his supervisor's support in 1981 and 1982
and harassnent in 1981 through 1986, could not reasonably
be construed as decisions or actions for the purposes of
staff regulation 11.1 and could not be entertained by the
Panel. Contention (d), nanely the appellant's request to
remove harnful material fromhis official status file is
I i kewi se not receivable before the Panel, having taken

pl ace four years prior to the appellant's initiation of

t he appeal s process under staff rule 111.2.

Concl usi on _and deci si on

9. Accordingly, pursuant to its staff rule 111.2(j)
mandat e, the Panel decides that it is not conpetent to
entertain this appeal since contentions (a), (b) and (c)
do not relate to a specific cause of action appeal abl e
under that rule and contention (d) is tinme-barred and
consequently not receivable by the Panel."

On 9 March 1988, the Under-Secretary-General for
Adm ni stration and Managenent inforned the Applicant that the
Secretary-CGeneral had taken note of the Board's decision, taken
under paragraphs (e) and (j) of staff rule 111.2 not to entertain
hi s appeal. He added:

"... Notwi thstanding the Board' s authority under
staff rule 111.2 to decide on its conpetence and to wai ve
the tinme-limts under staff rule 111.2(a) and (b), in
exceptional circunmstances, the Secretary-Ceneral has
decided, in an attenpt to settle your case and to resolve
the matter satisfactorily:

(a) To renove fromyour official status file the
referred letter of 24 Novenber 1982, containing
adverse material in personnel records, and



(b) To nonitor carefully your career in the
Organi zation to ensure that it is not prejudiced
by the events that gave rise to this proceeding
and that you receive the fair treatnent to which
you are entitled.

In this connection, | should |ike to assure you that
you will be duly considered for any career opportunity
that may arise pursuant to the relevant rules and
procedures. "

On 31 March 1989, the Applicant filed with the Tri bunal
the application referred to earlier.

Wereas the Applicant's principal contentions are:

1. The decision to refuse to effect the Applicant's
transfer to UNEP in 1973 was based exclusively on the Applicant's
nationality and thus constituted an act of discrimnation, in
violation of the Charter.

2. The Applicant's subsequent career was prejudi ced and
harmed by further acts of discrimnation and harassnment by the
sane official who had recomended agai nst his transfer in 1973
and who becane the Applicant's supervisor in 1982.

3. A nunber of actions by the Respondent constitute
adm ni strative decisions and the JAB shoul d have entertained the
appeal .

Wer eas the Respondent's principal contentions are:

1. The JAB correctly decided that it was not conpetent
to entertain the Applicant's contentions.

2. The JAB correctly decided that part of the appeal was
time-barred.

3. The Applicant's claimfor financial conpensation for
procedural delay is not well-founded.



The Tribunal, having deliberated from 17 Cctober to
8 Novenber 1990, now pronounces the foll ow ng judgenent:

| . Early in his application, the Applicant states that he

proposes "to limt his exposition ... to those facts which appear
essential to determ ne the question of receivability". There are
several references to what he describes as "substantial" issues

coupled with nunerous offers to produce detail ed evidence, should
the Tribunal decide to exam ne the case on its nerits. However,
all the facts and argunents presented to the Tribunal by both the
Appl i cant and the Respondent are adequate, in the view of the
Tribunal, to assess the basic problemraised by the Applicant and
t o pronounce upon it.

1. The Applicant w shed that a nenorandum of 3 February 1988
fromthe Legal Counsel to the Under-Secretary-Ceneral for

Adm ni stration and Managenent, together wth a copy of the

Under - Secr et ary- Ceneral 's response, should be produced by the
Respondent for exam nation by the Tribunal, but the Respondent

pl eaded that these docunents were privileged, and declined to
supply them There is no need in this case to pass on the
guestion of privileged docunents. The Tribunal denies the
Applicant's request since it considers that the docunents
requested could not add to or detract fromthe issues before it,
even if they contained material which ran counter to sonme of the
argunment s now advanced by the Respondent.

L1l Simlarly, the various |egal opinions cited by the
Applicant are of little assistance in the disposal of the
guestion of receivability. This issue has to be determ ned by
the provisions of article 7 of the Tribunal's Statute. The
Applicant exhorts the Tribunal to interpret its power w dely



rather than narrowy, but the Tribunal cannot broaden its
interpretation to a point where the basic concepts of its Statute
are changed.

| V. I n essence, the Applicant pleads that he has been a victim
of long, elaborate and continuous discrimnation and prejudice,
and as a result, has been denied pronotion and subjected to

hum liation and distress of one kind or another. Thus, he cites
the refusal of the Ofice of Personnel Services (OPS) to rel ease
himfor service in 1973 with the United Nations Environnment
Programme (UNEP), the refusal by his supervisors to recommend him
for pronotion, the | ack of adequate support and assistance in his
daily work, and finally the appointnment, for five days, of a
staff nmenber junior to himto be in charge of the Division for
Policy Co-ordination, OPS, when M. Victor Elissejev, its
Director, proceeded on hone | eave, as exanples formng a pattern
of systematic invidious discrimnation. The resulting alleged
infjury to the Applicant's interests and legal rights is the basis
for the relief he considers hinself entitled to.

V. The Tribunal has exam ned all these allegations and
concl uded that none of themcan be treated as an adm nistrative
decision within the nmeaning of the Tribunal's Statute. However
widely article 7 of the Tribunal's Statute nmay be interpreted,
the Tribunal's main focus should be on the undesirability of
having ol d, sonetines very old, clains presented either to a
Joint Appeals Board (JAB) or to the Tribunal. No justification
can be found for an Applicant, who thinks he is being victimzed,
to wait for years and years before resorting to the proper
procedural steps. The Tribunal made this point in Judgenent

No. 475, Martorano (1990). |In the Tribunal's view, the various
time-limts provided in the Staff Rules are to ensure that



remedi es are sought fromcontested adm nistrative decisions in a
tinmely and proper manner.

VI . When, on 22 August 1986, the Applicant wote to the
Assi stant Secretary-General, OPS, about his grievances, he
received a reply which stated, inter alia:

"Since you have not chall enged any particul ar
adm nistrative decision, it is not possible to conduct the
adm ni strative review envi saged by staff rule 111.2(a)".

Simlarly, when the JAB Secretariat pointed out that no

adm ni strative decision had been identified against which an
appeal could have been | odged, the Applicant repeated his general
conplaint of discrimnation, and could do no better than state
that his colleague, with | ess seniority, being put in charge of
the office for five days was the "specific cause for action".
Apart fromthe very mnor nature of this conplaint and the
Applicant's own realization "that this decision, if taken by
itself, mght fail to convey the extent of the injury to his
reputation and career suffered by the Applicant”, the fact
remai ns that in day-to-day managenent, the Staff Regul ati ons and
Rul es enmpower the Secretary-Ceneral to nmake such arrangenents as
he consi ders appropri ate.

VII. The main thrust of the Applicant's conplaint is that he
has been subjected to discrimnation over the years (since 1973)

| eading to various setbacks and irritations, but he has failed to
gi ve any reason why anyone shoul d adopt a discrimnatory and
prejudi ced attitude towards him- even on the part of M. Victor
El i ssejev who, in 1986 was the Director of the Division for

Pol icy Co-ordination, OPS, and the Applicant's supervisor nost of



the tinme, and who, the Applicant alleges has been vehenently and
systematically opposed to him.

VIIl. The Applicant's failure to be inducted to UNEP at the P-4
| evel , which he expected, when he had been a staff nenber at the
P-3 level for about two years was, he alleges, due to

M. Elissejev's casual or even cavalier attitude about the
Applicant's suitability for the new job, but the record shows
that the reluctance of OPS to release himfor the new job could
have been for a nunber of different reasons. |In this context,

t he Applicant questions the criterion of geographical
distribution cited by several officials, and states that the
principle is "applicable only to the recruitnent of staff and is
therefore not relevant to the transfer or pronotion of staff
menbers already in service". However, in this instance, the
guestion was of a staff nmenber noving froma post that was not
subj ect to geographical distribution to a post that was. In any
event, the Applicant knew of the denial of OPS to release himfor
UNEP, and there is nothing to show that he sought or questioned
such reasons as may have pronpted the decision of OPS. On the

ot her hand, the evidence shows that despite the Applicant's utter
di ssatisfaction with M. Elissejev's attitude, he did in fact, as
t he Applicant hinself states, reconmend the Applicant for
pronotion, which, however, was denied on recourse to the
Appoi nt mrent and Pronoti on Board.

| X. The Applicant states, at different stages, that he had
exhausted all avenues of relief before filing his appeal to the
JAB and then to the Tribunal. Yet, as late as 30 March 1990, in
response to the Respondent's argunent, he states that he could
have taken his conplaints to the Panel on Discrimnation and

O her Gievances (the Panel on Discrimnation) and recogni zes



that these two avenues, the Panel on Discrimnation and the JAB,
open to staff nenbers, are not nutually exclusive. Not only did
the Applicant fail to go to the Panel on Discrimnation, he
omtted to respond to the letter dated 24 Novenber 1982 from

M. Janmes Jonah, who was the former Assistant Secretary-Genera
for Personnel Services and who took "strong exception to the
unwarranted remark"” nade by the Applicant.

X. The Tribunal also notes that the Applicant w shed to make
a direct reference to the Tribunal rather than proceed through
the JAB as he felt that "the role played in the present case by
the Ofice of Personnel Services and the Division for Policy
Co-ordination mght involve a conflict of interest”. The
inplication of this attitude is far fromjustified. The JAB,
bei ng an advi sory body to the Respondent, could al ways be open to
an accusation, however unjust, that it was |iable to be

i nfluenced by the Administration. Yet it is the recognized and
accept ed channel through which appeal s against admi nistrative
deci sions are to be considered before they can cone to the
Tribunal. 1In any event, despite his reservation, when the
Applicant's request for direct reference to the Tribunal was
refused, he did, in fact, go to the JAB.

Xl . Meanwhi | e, the Respondent has renpoved fromthe Applicant's
personnel file the letter of 24 Novenber 1982, which the
Applicant clainms was included in his record at the instance of

M. Elissejev, and the Respondent has undertaken "to nonitor
carefully [his] career in the Organization to ensure that it is
not prejudiced by the events that [gave] rise to this proceeding
and that [he] receive[s] the fair treatnment to which [he is]
entitled". There is a further assurance that "[he] will be duly
considered for any career opportunity that may ari se pursuant to



the relevant rules and procedures”. Nonethel ess, the Applicant
conpl ained, as late as 27 July 1990, that he had been shunted to
some non-existent or inconsequential duties. The Applicant
suspects that this has been done out of the Respondent's

di ssatisfaction with the Applicant for having invoked the help of
the Tribunal. A forumfor such a grievance, can be, in the
opinion of the Tribunal, the Panel on Discrimnation.

X, In view of all these considerations, and particularly in
t he absence of any appeal nade before the JAB agai nst any
specific admnistrative decision within the tine-limts
prescribed in the relevant Staff Rules, the Tribunal cannot
conclude that the JAB acted erroneously or illegally in any
manner. The Tribunal cannot therefore remand the case to the
JAB, under article 9, para. 2 of its Statute, and far |ess
adjudicate it under article 7 of its Statute.

Xil1. Accordingly, the application is rejected in its entirety.

( Si gnat ures)

Jer one ACKERMAN
Vi ce- President, presiding

Samar SEN
Menmber

Arnol d KEAN
Menmber

New Yor k, 8 Novenber 1990 R Maria VICl EN-M LBURN
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