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XI. RECOMMENDATIONS 

382. The conclusions of the S p e c i a l Rapporteur are s t a t e d and discussed i n the 
re l e v a n t s e c t i o n s of the study and are not reproduced or summarized i n t h i s 
chapter. The conclusions and the d i s c u s s i o n l e a d i n g to them suggest what ought 
and needs to be done, i n what manner and by whom. Those conclusions are themselves 
recommendations meant f o r and addressed to a u t h o r i t i e s a t d i f f e r e n t l e v e l s and to 
o r g a n i z a t i o n s and i n d i v i d u a l s whose d e d i c a t i o n and commitment w i l l provide the 
motive f o r c e f o r b u i l d i n g up a world movement to t r a n s l a t e the b a s i c norms of 
the independence of j u s t i c e i n t o a l i v i n g r e a l i t y i n every s o c i e t y . One and a l l 
must act i n concert to achieve that noble o b j e c t i v e . 

383. The S p e c i a l Rapporteur submits f o r the c o n s i d e r a t i o n of the Sub-Commission 
a d r a f t body of b a s i c p r i n c i p l e s on the independence of j u s t i c e with a d r a f t 
preamble. 1_/ These ba s i c p i n c i p l e s are at present put i n the form of a 
D e c l a r a t i o n . I f necessary, the S p e c i a l Rapporteur's d r a f t can be r e c a s t i n the 
form of an i n t e r n a t i o n a l convention. 

384. The d r a f t of the proposed U n i v e r s a l D e c l a r a t i o n on the Independence of J u s t i c e 
i s based on the f o r m u l a t i o n reached at s e v e r a l successive i n t e r n a t i o n a l meetings, 
many of which were e s p e c i a l l y held to a s s i s t the S p e c i a l Rapporteur i n the 
preparation of the d r a f t to be submitted to the Sub-Commission. A l a r g e number of 
non-governmental o r g a n i z a t i o n s were represented a t many of these meetings. 
Diverse l e g a l systems were represented and experiences of the working of d i f f e r e n t 
systems were brought to bear on the f o r m u l a t i o n o f the p r i n c i p l e s . The U n i v e r s a l 
D e c l a r a t i o n on the Independence of J u s t i c e adopted at the World Conference i n 
Montreal on 10 June 1985 represented i n a r e a l sense the cu l m i n a t i o n of world-wide 
e f f o r t s t o prepare a u n i v e r s a l l y acceptable set of p r i n c i p l e s covering the e n t i r e 
mandate of the S p e c i a l Rapporteur. Before the proceedings of the World Conference 
a t Montreal, a meeting of experts was held i n P a r i s which s y s t e m a t i c a l l y t a b u l a t e d , 
compared and pooled the p r i n c i p l e s prepared i n d i f f e r e n t forms at Syracusa, Noto, 
Tokyo, Jerusalem and New D e l h i . Delegates from f i v e continents and over 20 
i n t e r n a t i o n a l o r g a n i z a t i o n s and p r o f e s s i o n a l bodies i n c l u d i n g the I n t e r n a t i o n a l 
Court of J u s t i c e attended the Conference which had f i v e commissions, each d e a l i n g 
w i t h i n t e r n a t i o n a l judges, n a t i o n a l judges, lawyers, j u r o r s and assessors. 

385. I t may be sta t e d here t h a t soon a f t e r the S p e c i a l Rapporteur commenced the 
present study and presented h i s p r e l i m i n a r y r e p o r t , another va l u a b l e input i n 
the formu l a t i o n o f b a s i c p r i n c i p l e s was provided by the Centre f o r S o c i a l 
Development and Humanitarian A f f a i r s pursuant t o r e s o l u t i o n 16 of the S i x t h 
United Nations Congress on the Prevention of Crime and Treatment of Offenders and 
Economic and S o c i a l Council d e c i s i o n 1984/155. The d r a f t g u i d e l i n e s on the 
independence of the j u d i c i a r y formulated by the Committee on Crime Prevention and 
Cont r o l were f i n a l i z e d a t the I n t e r r e g i o n a l Preparatory Meeting of the Seventh 
United Nations Congress on the Prevention of Crime and the Treatment of Offenders. 

386. The S p e c i a l Rapporteur was c l o s e l y a s s o c i a t e d w i t h the meeting a t Syracusa, 
Noto, New D e l h i , P a r i s , Montreal and Varenna. The b a s i c p r i n c i p l e s contained i n 
the U n i v e r s a l D e c l a r a t i o n on the Independence of J u s t i c e adopted at Montreal i n 
June 1983 and those embodied i n the g u i d e l i n e s on the independence of the j u d i c i a r y 
f i n a l i z e d a t the i n t e r r e g i o n a l preparatory meeting at Varenna are s u b s t a n t i a l l y 
analogous. The S p e c i a l Rapporteur has endeavoured to put them together w i t h a 
view to ensure t h a t nothing m a t e r i a l or s i g n i f i c a n t i s l e f t out. 

1̂ / See annex I I . 
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387. The responses to the S p e c i a l Rapporteur's questionnaire and h i s own 
independent research and study o f the subj e c t f u l l y support and confirm the 
p r i n c i p l e s s e t f o r t h i n the d r a f t annexed to t h i s study. These p r i n c i p l e s 
represent respect f o r d i f f e r e n t l e g a l systems and an approach of moderation and 
r e s t r a i n t . A comparative approach to the c o n s t i t u t i o n s o f the world and the b a s i c 
norms acceptable to or a r t i c u l a t e d i n d i f f e r e n t l e g a l systems are r e f l e c t e d i n 
the p r i n c i p l e s . A balance has a l s o been s t r u c k between excessive d e t a i l and 
extreme b r e v i t y . 

388. The S p e c i a l Rapporteur suggests t h a t a U n i v e r s a l D e c l a r a t i o n on the 
Independence of J u s t i c e or p r e f e r a b l y an I n t e r n a t i o n a l Convention on the 
Independence o f J u s t i c e should be adopted by the United Nations. With the 
adoption of a d e c l a r a t i o n or a Convention, the main dimensions o f the p r i n c i p l e s 
o f i m p a r t i a l i t y and independence would be more d i r e c t l y and e f f e c t i v e l y r e f l e c t e d 
i n the work o f d i f f e r e n t bodies o f the united Nations. A Convention would 
ob v i o u s l y have gre a t e r e f f i c a c y . 

589. The purpose of t h i s study was to a s s i s t i n the task of standard s e t t i n g . 
I t s framework was e s s e n t i a l l y conceptual, based on h i s t o r y , comparative 
c o n s t i t u t i o n a l law and a c e r t a i n measure of e m p i r i c a l and behavioural a n a l y s i s 
and e v a l u a t i o n . Country p r o f i l e s i n cluded i n t h i s study are not meant t o i n v e s t i g a t e 
country r e p o r t s on the s t a t e of the j u d i c i a r y or the j u s t i c e system i n d i f f e r e n t 
c o u n t r i e s probing l a p s e s , or f i n d i n g f a u l t s . The pe r s p e c t i v e of r e a l i s t i c a p p r a i s a l 
of the system as i t operated i s v i t a l to a study such as t h i s , but i t had to be 
kept i n the background i n a cave of anonymity l e s t the o b j e c t i v e to a s s i s t i n 
standard s e t t i n g and the formula t i o n of p r i n c i p l e s should be l o s t i n the w e l t e r 
of disputed f a c t s and emotive defences. The S p e c i a l Rapporteur recommends th a t 
s p e c i f i c i n v e s t i g a t i v e s t u d i e s on the v i o l a t i o n s of the independence of j u s t i c e 
should be undertaken from time to time so th a t the bas i c human r i g h t of 
"independent j u s t i c e " guaranteed i n a r t i c l e 10 of the U n i v e r s a l D e c l a r a t i o n of 
Human Rights may be protected more e f f e c t i v e l y and c o n s i s t e n t l y . 

390. The subject of independence of j u s t i c e i s at present d e a l t w i t h i n the Sub-
Commission under the agenda item c a l l e d "The a d m i n i s t r a t i o n o f j u s t i c e and the 
human r i g h t s of detainees". The S p e c i a l Rapporteur suggests t h a t i t should be 
taken as a d i s t i n c t agenda item. I t i s tru e t h a t the e c l i p s e o f or i n t e r f e r e n c e 
w i t h , the independence of j u s t i c e i n e v i t a b l y leads to the problem o f i n v o l u n t a r y 
d e t e n t i o n , but detentions and imprisonment do not and cannot cover the e n t i r e 
range o f problems which a r i s e when the independence o f judges and lawyers i s 
undermined or impaired. I t i s a subj e c t which stands by i t s e l f and would lend 
i t s e l f to more comprehensive s c r u t i n y i f i t i s d e a l t with s e p a r a t e l y and not 
merely as an adjunct o f a r e l a t e d phenomenon. 

391. Another recommendation which the S p e c i a l Rapporteur would l i k e to make 
r e l a t e s to a term of reference added by the Sub-Commission i n 1983 to the o r i g i n a l 
mandate f o r t h i s study. I t a l s o a r i s e s out of the study i t s e l f , being a fundamental 
matter of approach. The recommendation which the S p e c i a l Rapporteur would l i k e to 
make, i s i n respect o f a r e g u l a r long-term t e c h n i c a l a s s i s t a n c e package programme 
i n the United Nations system, s p e c i f i c a l l y w i t h the twin o b j e c t i v e s o f (a) 
a s s i s t i n g i n the development of l e g a l and j u d i c i a l i n s t i t u t i o n s and (b) c r e a t i n g 
world-wide awareness and s o l i d a r i t y i n respect of human r i g h t s and fundamental 
freedoms. The S p e c i a l Rapporteur i s of the view t h a t a massive e f f o r t i s re q u i r e d 
f o r the f u l f i l m e n t o f these two o b j e c t i v e s i f a new world order responsive to 
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human r i g h t s i s to be created. R e l a t i v e l y l i t t l e has been done i n t h i s matter 
of supreme importance although i t i s axiomatic t h a t the u l t i m a t e safeguard f o r 
human r i g h t s and fundamental freedoms i s not merely to be found i n formal 
d e c l a r a t i o n s or i n l e g a l instruments; that safeguard i s to be created i n the 
minds of men and i n the sinews of the i n s t i t u t i o n a l framework i n each country. 

392. Obviously, the new i n t e r n a t i o n a l economic order should accord a high p r i o r i t y 
to human r i g h t s and should provide f o r b i l a t e r a l and m u l t i l a t e r a l programmes of 
ass i s t a n c e f o r the development of l e g a l i n s t i t u t i o n s w i t h a view to promoting 
s o c i a l as w e l l as economic development with a human face and a humane outlook. 
I t i s now g e n e r a l l y accepted that development i s an i n c l u s i v e process with many 
fa c e t s which i n t e r a c t and c r o s s - f e r t i l i z e ; and th a t i t i s not merely a matter 
of p h y s i c a l t a r g e t s i n terms of gross n a t i o n a l product. Legal i n s t i t u t i o n s are 
a part of the i n f r a s t r u c t u r e necessary f o r economic development. I t i s important 
t h a t the l a r g e r o b j e c t i v e s which l e g a l i n s t i t u t i o n s are meant to serve are not 
l o s t s i g h t o f . I t i s a l s o w e l l to remember t h a t the growth and development of 
l e g a l i n s t i t u t i o n s has a l o g i c of i t s own which i n e x o r a b l y helps i n c r e a t i n g 
a c l i m a t e c o n c l u s i v e of human r i g h t s and which creates perceptions of human 
d i g n i t y and defences of human r i g h t s i n the minds of men and women who have imbibed 
the ethos of l e g a l education and the c u l t u r e of law and l e g a l i n s t i t u t i o n s . 

393. The proposed package programme of t e c h n i c a l a s s i s t a n c e f o r the development 
of l e g a l i n s t i t u t i o n s should c a t e r to the d i v e r s e needs o f d i f f e r e n t l e g a l systems. 
In some c o u n t r i e s , there are no bas i c i n f r a s t r u c t u r a l f a c i l i t i e s f o r l e g a l 
education; i n others the e x i s t i n g f a c i l i t i e s are inadequate, or need to be 
augmented or upgraded. This i s an i n f r a s t r u c t u r a l f a c i l i t y o f the most ba s i c 
importance. Countries where there are no law schools should be a s s i s t e d 
b i l a t e r a l l y or by the United Nations to e s t a b l i s h and maintain them so as to 
b r i n g about indigenous l e g a l development and to broaden the access to l e g a l 
education which i s v i t a l to the independence of j u s t i c e . U n i v e r s i t i e s i n the 
t h i r d world c o u n t r i e s and i n the more developed c o u n t r i e s should o f f e r s p e c i a l 
programmes f o r the t r a n s i t i o n a l period f o r students from c o u n t r i e s where no such 
f a c i l i t i e s are at present a v a i l a b l e . The United Nations U n i v e r s i t y and the 
UNESCO should a l s o address themselves to the problems o f l e g a l education i n the 
l e s s developed c o u n t r i e s of the world and to the question of human r i g h t s content 
i n e d u c a t i o n a l c u r r i c u l a g e n e r a l l y and i n the cu r r i c u l u m of l e g a l education i n 
p a r t i c u l a r . 

394. To disseminate human r i g h t s education and research, there should be centres 
of human r i g h t s education i n u n i v e r s i t i e s , s c h o o l s , a d u l t education i n s t i t u t i o n s 
and Bar a s s o c i a t i o n s and centres of p r o f e s s i o n a l l e g a l education. These should 
be encouraged i n a l l parts of the world. Human Rights i n s t i t u t e s should be 
e s t a b l i s h e d on n a t i o n a l and r e g i o n a l b a s i s - with the a s s i s t a n c e of the 
United Nations, i n c l u d i n g the co-operative involvement of United Nations U n i v e r s i t y 
and UNESCO. Such an i n s t i t u t e f o r A s i a and f o r A f r i c a would be of immense value. 
P a r t i c u l a r a t t e n t i o n should be paid to the development o f p r o f e s s i o n a l competence 
i n the f i e l d of l e g i s l a t i v e d r a f t i n g , advocacy, j u d i c i a l a d m i n i s t r a t i o n and law 
reform. The package programme should aim at imparting p r o f e s s i o n a l s k i l l s , 
improving the l e v e l s of excellence and i n c u l c a t i n g a deeper awareness o f the r o l e 
of judges and lawyers and of t h e i r p r o f e s s i o n a l e t h i c s and s o c i a l r e s p o n s i b i l i t i e s . 
I n t e r n a t i o n a l and n a t i o n a l p r o f e s s i o n a l o r g a n i z a t i o n s should sponsor these 
programmes which should a l s o be organized on a b i l a t e r a l and m u l t i l a t e r a l b a s i s . 
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395- N a t i o n a l , r e g i o n a l and i n t e r n a t i o n a l seminars and exchange programmes f o r 
lawyers, judges, draftsmen, law o f f i c e r s and members and s t a f f o f law reform 
commissions on a sustained b a s i s w i t h a composite approach i n c l u s i v e of the twin 
o b j e c t i v e s of the t e c h n i c a l a s s i s t a n c e plan proposed by the S p e c i a l Rapporteur 
would be h i g h l y b e n e f i c i a l i n a v a r i e t y of ways. The S p e c i a l Rapporteur 
suggests a Five-Year Integrated Plan f o r the Development o f Legal I n s t i t u t i o n s 
and Promotion of Human Rights as a part of development process. 

396. The S p e c i a l Rapporteur i s of the view t h a t non-governmental o r g a n i z a t i o n s 
can make the most fundamental and f a r - r e a c h i n g c o n t r i b u t i o n i n c o l l e c t i n g , 
a n a l y s i n g , i n t e r p r e t i n g and e v a l u a t i n g i n f o r m a t i o n from d i f f e r e n t c o u n t r i e s i n 
terms of i n s t i t u t i o n a l and o p e r a t i o n a l developments and i n b r i n g i n g them t o the 
a t t e n t i o n of the i n t e r n a t i o n a l community. Documents prepared and submitted by 
non-governmental o r g a n i z a t i o n s provide a v a l u a b l e basis f o r a c l i n i c a l 
understanding of the maladies of human r i g h t s v i o l a t i o n s . They are imbued with 
a concern f o r human r i g h t s ; they have a c e r t a i n e x p e r t i s e and c o n t i n u i t y i n the 
f i e l d of t h e i r s p e c i a l i n t e r e s t . They have an opportunity to e x p l a i n and advocate 
t h e i r point of view. Many of them have had a s p e c i a l i n t e r e s t i n the working of 
j u d i c i a l and l e g a l i n s t i t u t i o n s and i n the p r o t e c t i o n and defence of personal 
l i b e r t y . Some of them are e s s e n t i a l l y lawyers' o r g a n i z a t i o n s . Between them they 
represent a l l the major geographical regions and i d e o l o g i c a l shades as w e l l as a 
wide range of human r i g h t s concerns. One of them, the I n t e r n a t i o n a l Commission 
of J u r i s t s has created the Centre f o r the Independence of Judges and Lawyers. 
These d i f f e r e n t non-governmental o r g a n i z a t i o n s i n c o n s u l t a t i v e s t a t u s can play 
an important r o l e i n d i s s e m i n a t i n g an awareness of the b a s i c p r i n c i p l e s of the 
independence o f j u s t i c e , throughout the world, by e s t a b l i s h i n g or encouraging 
t h e i r a f f i l i a t e s i n d i f f e r e n t c o u n t r i e s to take up the cause of the independence 
of judges, j u r o r s , assessors and lawyers, as a part of the human r i g h t s movement. 
Many more n a t i o n a l and i n t e r n a t i o n a l non-governmental o r g a n i z a t i o n s s p e c i a l l y 
i n t e r e s t e d i n the independence of j u s t i c e should come forward f o r c o n s u l t a t i v e 
s t a t u s . These non-governmental o r g a n i z a t i o n s should prepare country s t u d i e s and 
i n v e s t i g a t i v e r e p o r t s i n respect of events and occurrences i n d i f f e r e n t l e g a l 
systems. 

397. There i s need f o r a r e p r e s e n t a t i v e world o r g a n i z a t i o n s p e c i a l l y wedded to the 
cause of independence of j u s t i c e . Such an o r g a n i z a t i o n would have a s p e c i a l r o l e 
i n promoting and p r o t e c t i n g the independence of judges, j u r o r s , assessors and 
lawyers and i n c r e a t i n g world-wide s o l i d a r i t y and may not only provide a c l e a r i n g 
house of i n f o r m a t i o n and a s p e c i a l i z e d i n s t i t u t e o f education and research on the 
subject of independence of j u s t i c e but a l s o a r a l l y i n g p o i n t f o r the p r i n c i p l e 
of independence of j u s t i c e as a f i g h t i n g f a i t h . 


