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V. THE CONCEPT OP IMPART l i L IT Y AND INDEPEKDENCE 

74. The contemporary i n t e r n a t i o n a l order i s premised on the i n t r i n s i c and 
u l t i m a t e i n d i v i s i b i l i t y o f freedom, j u s t i c e and peace. I t i s c l e a r that i n the 
world i n which we l i v e , there can be no peace without j u s t i c e , there can be no 
j u s t i c e without freedom and there can be no freedom without human r i g h t s . Human 
r i g h t s have economic, s o c i a l and c u l t u r a l as w e l l as c i v i l and p o l i t i c a l 
dimensions. A l l these dimensions are i n t i m a t e l y i n t e r t w i n e d . The observance of 
human r i g h t s i n an organized s o c i e t y p o s t u l a t e s a humane l e g a l system and an 
e f f i c a c i o u s remedial framework. Rights may sometimes e x i s t without e f f e c t i v e 
l e g a l remedies but there i s an i nexorable process i n every system to produce and 
p e r f e c t a remedy where i t recognizes a r i g h t . Ubi jus i b i remedium. Where a 
r i g h t i s matched by an e f f i c a c i o u s remedy, and a supportive s o c i a l and p o l i t i c a l 
c u l t u r e , the system of law and j u s t i c e i n s p i r e s confidence and becomes an 
instrument of freedom, human d i g n i t y and peace. Viewed i n a p r a c t i c a l and 
concrete p e r s p e c t i v e , r i g h t s are defined and r e a l i z e d through the remedial 
process. The remedial process i s thus p i v o t a l to any system of r i g h t s . The 
twin p r i n c i p l e s of i m p a r t i a l i t y and independence i n the a d m i n i s t r a t i o n of 
j u s t i c e give to the remedial process i t s c h a r a c t e r , c r e d i b i l i t y , i n t e g r i t y and 
e f f i c a c y . 

75- H i s t o r i c a l a n a l y s i s and contemporary p r o f i l e s of the j u d i c i a l f u n c t i o n s and 
the machinery of j u s t i c e shows the world-wide r e c o g n i t i o n of the d i s t i n c t i v e r o l e 
of the j u d i c i a r y . The p r i n c i p l e s of i m p a r t i a l i t y and independence are the 
hallmarks of the r a t i o n a l e and the l e g i t i m a c y of the j u d i c i a l f u n c t i o n i n every 
State. The concepts of the i m p a r t i a l i t y and independence of the j u d i c i a r y 
postulate i n d i v i d u a l a t t r i b u t e s as w e l l as i n s t i t u t i o n a l c o n d i t i o n s . These are 
not mere vague nebulous ideas but f a i r l y p r e c i s e concepts i n municipal and 
i n t e r n a t i o n a l law. Their absence leads to a d e n i a l of j u s t i c e and makes the 
c r e d i b i l i t y of the j u d i c i a l process dubious. I t needs to be s t r e s s e d that 
i m p a r t i a l i t y and independence of the j u d i c i a r y i s more a human r i g h t of the 
consumers of j u s t i c e than a p r i v i l e g e of the j u d i c i a r y f o r i t s own sake. 

76. Judges must be i m p a r t i a l and independent and f r e e from any r e s t r i c t i o n s , 
i n f l u e n c e , inducements, pressures, t h r e a t s or i n t e r f e r e n c e , d i r e c t or i n d i r e c t , 
and they should have the q u a l i t i e s of conscientiousness, equipoise, courage, 
o b j e c t i v i t y , understanding, humanity and l e a r n i n g , because those are the 
p r e r e q u i s i t e s of a f a i r t r i a l and c r e d i b l e and r e l i a b l e a d j u d i c a t i o n . In the 
discharge of t h e i r j u d i c i a l f u n c t i o n s , judges should be independent not only 
of the Executive and the L e g i s l a t u r e but a l s o of t h e i r j u d i c i a l colleagues and 
s u p e r i o r s . No doubt judges may d i s c u s s and d e l i b e r a t e among themselves when 
they s i t i n f u l l court or as a bench and may i n f l u e n c e each other. E q u a l l y , 
judges s i n g l y and as benches or i n f u l l court may be bound by the a c t u a l 
d e c i s i o n s or the i n t e r p r e t a t i o n s of law pronounced by Superior Courts i n the 
j u d i c i a l h i e r a r c h y , but a judge or a bench of judges or the court cannot be 
c a l l e d upon to pronounce a p a r t i c u l a r judgement. A judge has a r i g h t and an 
o b l i g a t i o n to adjudicate f a i r l y and i n accordance with law as he sees i t . He 
must t h i n k f a i r l y and see reasonably- Law i s h i s master. He i s subject t o the 
d i s c i p l i n e of law. He i s open to c o r r e c t i o n and h i s view of law may be reversed 
or dissented from by a co-ordinate forum or a forum of higher rank. J u d i c i a l , 
d e c i s i o n s are a l s o open to p r o f e s s i o n a l and p u b l i c c r i t i c i s m . In c l e a r cases of 
misbehaviour, judges may even,be' impeached, removed or r e c a l l e d on s p e c i f i e d 
grounds and i n accordance with established, procedures. In some j u r i s d i c t i o n s they 
may be made l i a b l e i n c i v i l and c r i m i n a l law but not so as to impair or undermine 
the i m p a r t i a l i t y and independence of the j u d i c i a r y . 
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77. The primary nature of the j u d i c i a l f u n c t i o n i n a l l j u r i s d i c t i o n s i s to 
adjudicate according to law. In c e r t a i n systems, the j u d i c i a r y may review 
l e g i s l a t i o n to t e s t i t s v a l i d i t y but t h a t i s a power, more a p p r o p r i a t e l y a 
f u n c t i o n , entrusted to the j u d i c i a r y by the organic or c o n s t i t u t i o n a l laws of 
those systems. In the discharge of i t s primary j u d i c i a l " f u n c t i o n , the' j u d i c i a r y • 
may r e s o r t to s t r i c t or l i b e r a l c o n s t r u c t i o n , depending on what the system 
accepts or what the exigencies of the case demand. This i s a matter of technique 
or t r a d i t i o n and sometimes of i n d i v i d u a l p r e d i l e c t i o n . What we are fundamentally 
concerned with i n t h i s study i s the p r i n c i p l e of i m p a r t i a l i t y and independence-of 
the j u d i c i a r y as a u n i v e r s a l p r i n c i p l e which i s broadly accepted and acknowledged 
by a l l l e g a l systems. The p r i n c i p l e of i m p a r t i a l i t y and independence of the 
j u d i c i a r y does not depend on the existence of a p a r t i c u l a r k ind or manner or 
breadth of j u d i c i a l review; i t i s a c h a r a c t e r i s t i c of the j u d i c i a l f u n c t i o n and 
i t depends on c e r t a i n b a s i c i n s t i t u t i o n a l and s t r u c t u r a l c o n d i t i o n s , on the • 
c u l t u r e and ethos of s o c i e t y and i t s l e g a l system, and on the c h a r a c t e r , 
temperament and a b i l i t y of the i n d i v i d u a l judge and of the J u d i c i a r y as" a whole. 

78. Independence and i m p a r t i a l i t y are, i n the u l t i m a t e a n a l y s i s , personal 
v i r t u e s and a matter of mental a t t i t u d e and temperament, but they are a l s o norms' 
of i n s t i t u t i o n a l as w e l l as p r o f e s s i o n a l eithos which nurture and sustain'them. 
The i n t i m a t e conscience of the judge, the Kantian "moral law w i t h i n and the s t a r r y 
Heaven above us" i s a part of the p r o f e s s i o n a l and s o c i a l c u l t u r e of law and 
a d m i n i s t r a t i o n of j u s t i c e . 

79. The concept of i m p a r t i ' a l i t y i s i n a sense d i s t i n c t from'the concept of 
independence. I m p a r t i a l i t y i m p l i e s freedom from b i a s , p r e j u d i c e and p a r t i s a n s h i p ; 
i t means not f a v o u r i n g one more'than another; i t connotes o b j e c t i v i t y and an 
absence of a f f e c t i o n or i l l - w i l l - To be i m p a r t i a l as a judge i s to hold the 
s c a l e s even and to ad j u d i c a t e without f e a r or favour i n order to do r i g h t . 
I m p a r t i a l i t y of judges i s a hoary concept. The concept of independence i s of 
l a t e r , more modern o r i g i n . Independence p o s t u l a t e s not only freedom from 
dependence, but a l s o a p o s i t i v e a t t i t u d e of independence. In a l i t e r a l sense, 
independence means absence of e x t e r n a l c o n t r o l or support. A d i c t i o n a r y 
d e f i n i t i o n a s c r i b e s to i t the s t a t e of being "not dependent on another f o r 
support or s u p p l i e s . " An independent organ should not be i n a p o s i t i o n of 
subordination to another organ or branch. I t should be autonomous and s e l f -
governing and should be f r e e to discharge i t s d u t i e s and f u n c t i o n s without l e t 
or hindrance. An independent' j u d i c i a r y has to be f r e e from the c o n t r o l and 
subordination of the Executive as w e l l as the l e g i s l a t u r e . However, the concept 
of independence i s r e l a t i v e and i s g e n e r a l l y a p p l i e d i n f u n c t i o n a l terms. The 
degree of autonomy and independence and the form and manner of dependence v a r i e s 
from country t o country. So does the q u a l i t y of independence i n f u n c t i o n a l and 
operative terms. 

80. I m p a r t i a l i t y i s the core concept. I t i s p r i m a r i l y personal, but o p e r a t i o n a l l y 
i t runs i n t o and coalesces with the concept of independence. In the contemporary 
understanding of the concept, the two concepts are i n s e p a r a b l e . Thus f o r example 
when a Canadian judge was inducted to a seat on the Supreme Court of Canada, he 
t o l d h i s colleagues and others t h a t : (a) he had no expectations to l i v e up t o , 
save those he placed upon himself ; (b) he had no constituency to serve, save the 
realm of reason; (c) he had no i n f l u e n c e to d i s p e l unless there was a t h r e a t t o 
t h i s i n t e l l e c t u a l d i s i n t e r e s t e d n e s s ; and (d) he had no one to answer t o , save h i s 
own conscience and h i s personal standards of i n t e g r i t y . The bold statement of the 
judge sought to i n c l u d e both the concepts of independence and i m p a r t i a l i t y from 
the personal angle of a judge and the i n s t i t u t i o n a l p o s i t i o n o f the j u d i c i a r y . 
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Though the judge observed l a t e r t hat the euphoria of the occasion was an excuse 
f o r a touch of hyperbole i n h i s statement, he was e s s e n t i a l l y and p e r s o n a l l y as 
a r e l a t i v e p r o p o s i t i o n r a t h e r than as an absolute expression encased i n r i g i d and 
c a t e g o r i c a l terms. A judge or a l e g a l system i s not and cannot be an i s l a n d . 
The i d e a l of j u d i c i a l independence i s not that a judge should be i s o l a t e d , 
unrelated or unconnected. I t i m p l i e s an i n t r i n s i c q u a l i t y of the freedom and 
d i s c i p l i n e to act i n accordance w i t h standards of moral, p r o f e s s i o n a l and 
i n s t i t u t i o n a l conduct. The independence of the j u d i c i a r y i s a p a r t of the 
d i s c i p l i n e of law and of the ecosystem of a c o n s t i t u t i o n a l S t a t e . The 
r e s p o n s i b i l i t y of a judge to c o n s t i t u t i o n a l and l e g a l norms forms the foundation 
and the r e a l r a t i o n a l e of j u d i c i a l independence. 

81. In the Conclusions of the I n t e r n a t i o n a l Congress of J u r i s t s on the Role of 
Law i n a Free S o c i e t y l_l i t was noted t h a t the independence of the j u d i c i a r y 
" i m p l i e s freedom from i n t e r f e r e n c e by the Executive or L e g i s l a t i v e w i t h the 
e x e r c i s e of the j u d i c i a l f u n c t i o n s , but does not mean th a t the judge i s e n t i t l e d 
to act i n an a r b i t r a r y manner. His duty i s to i n t e r p r e t the law sind the 
fundamental p r i n c i p l e s and assumptions t h a t u n d e r l i n e i t . " The d u t i e s of a 
j u r o r and an assessor and those of a lawyer are q u i t e d i f f e r e n t but t h e i r 
independence e q u a l l y i m p l i e s freedom from i n t e r f e r e n c e by the Executive or 
L e g i s l a t i v e or even by the j u d i c i a r y as w e l l as by others i n the f e a r l e s s and 
conscientious discharge of t h e i r d u t i e s i n the e x e r c i s e of t h e i r f u n c t i o n s . Each 
one of them has an a l l o t t e d and accepted r o l e and a body of r u l e s and conventions 
to guide him. Jurors and assessors, l i k e judges, are required to be i m p a r t i a l as 
w e l l as independent. A lawyer, however, i s not expected to be i m p a r t i a l i n the 
manner of a judge, j u r o r or assessor, but he has to be f r e e from e x t e r n a l 
pressures and i n t e r f e r e n c e . His duty i s to represent h i s c l i e n t s and t h e i r cases, 
and to defend t h e i r r i g h t s and l e g i t i m a t e i n t e r e s t s , and i n the performance of 
t h a t duty, he has to be independent i n order t h a t l i t i g a n t s may have t r u s t and 
confidence i n lawyers r e p r e s e n t i n g them and lawyers as a c l a s s may have the 
capacity to withstand pressure and i n t e r f e r e n c e . 

82. The independence of the l e g a l p r o f e s s i o n o f t e n s u s t a i n s and supports the 
independence and i m p a r t i a l i t y of judges, j u r o r s and assessors because the l e g a l 
p r o f e s s i o n has a knowledgeable understanding of the operating r e a l i t i e s of the 
a d m i n i s t r a t i o n o f j u s t i c e and t h e i r v i g i l a n c e i s w e l l - a d v i s e d and meaningful. 
A lawyer i s of course not l i c e n s e d to act i n any manner he l i k e s but he i s bound 
to and i s e n t i t l e d to do the best he can f o r h i s c l i e n t w i t h i n the framework of 
law and h i s p r o f e s s i o n a l e t h i c s and e t i q u e t t e . Independence means i n a primary 
sense f u n c t i o n a l autonomy, accompanied by forms of a c c o u n t a b i l i t y designed t o 
p r o t e c t t h a t independence. 

1̂ / I n t e r n a t i o n a l Commission of J u r i s t s , Role of Law i n a Free S o c i e t y , 
(New D e l h i , 1959). 
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VI. IN DEFENCE OF THE CONCEPT OF IMPARTIALITY AND INDEPENDENCE 

85. In h i s P r e l i m i n a r y Report, the S p e c i a l Rapporteur had noted moreover t h a t 
the very concept of independence had been questioned from t h e o r e t i c a l , i d e o l o g i c a l 
and e m p i r i c a l standpoints i n order to demonstrate i t s l i m i t a t i o n s . Such 
questioning i s based on assumptions and conclusions to the e f f e c t t h a t the j u d i c i a r y e 
i s an e l i t e i n s t i t u t i o n , t h a t i t i s a part of the power s t r u c t u r e o f the State, 
that law and the j u d i c i a r y are merely s u p e r s t r u c t u r a l and have no autonomy of 
t h e i r own, and that the courts have g e n e r a l l y supported the s t a t u s quo and the 
establishment. These assumptions and conclusions should not n e c e s s a r i l y be taken 
as wholesale attempts to deny or denigrate the concept of i m p a r t i a l i t y or the 
p r i n c i p l e o f the independence of the j u d i c i a r y . Many of these conclusions a r i s e 
from v i g i l a n t a n a l y s i s and may help to br i n g about true and r e a l independence o f 
the j u d i c i a r y . T h e o r e t i c a l c o n s t r a i n t s , i d e o l o g i c a l complaints and e m p i r i c a l 
conclusions which question the r e a l i t y of independence give us not only the 
counsel of ca u t i o n but a l s o provide p r o f i l e s of p r e d i l e c t i o n s which i n j u d i c i a l 
behaviour have the propensity and the p o t e n t i a l t o degenerate i n t o p a r t i a l i t y , 
b i a s , and u n w i t t i n g a t t i t u d i n a l lapses of p r e j u d i c e . , 

84. Studies of p o l i t i c a l j u s t i c e !_/ and of law and p o l i t i c s i n j u d i c i a l 
appointments and the a t t i t u d e s of judges 2_/, c r i t i c a l surveys and c l a s s i f i c a t i o n s 
of j u d i c i a l behaviour, and searching probes i n the p o l i t i c s of the j u d i c i a r y 3./ 
are i n v a l u a b l e and welcome a i d s to the p r i n c i p l e s of i m p a r t i a l i t y and 
independence of the j u d i c i a r y . They e s t a b l i s h t h a t the independence of j u d i c i a r y 
i s not an absolute concept, t h a t n e i t h e r f a n a t i c a l iconoclasm nor b l i n d i d o l a t r y 
are a p p r o p r i a t e , that the j u d i c i a r y i s a part of the e s t a b l i s h e d order and has 
oft e n t o render j u s t i c e according to law, t h a t j u d i c i a l independence and 
i m p a r t i a l i t y i s , not a f i n a l f i n i s h e d product of standard s p e c i f i c a t i o n s , t h a t 
there i s room f o r improvement i n d i f f e r e n t d i r e c t i o n s , and tha t d e s p i t e t h e i r 
l i m i t a t i o n s , the p r i n c i p l e s of i m p a r t i a l i t y and independence are axiomatic, 
e s s e n t i a l and i n d i s p e n s a b l e . 

85. P o l i t i c a l j u s t i c e i s an expression o f double meaning. In one sense, i t means 
j u s t i c e i n the p o l i t i c a l order or i n the body p o l i t i c . I t means the assurance 
of e q u a l i t y and the avoidance of p o l i t i c a l d i s c r i m i n a t i o n or d e p r i v a t i o n . In 
another sense, p o l i t i c a l j u s t i c e has a p e j o r a t i v e connotation. I t means i n th a t 
sense the e x t e r n a l and sub o r d i n a t i n g i n f l u e n c e of p o l i t i c s upon j u s t i c e , or the 1 
dominance of p o l i t i c a l or p a r t i s a n c o n s i d e r a t i o n s i n the a d m i n i s t r a t i o n of j u s t i c e . 
I t i s o f t e n a dubious v a r i e t y of j u s t i c e of which instances are not unknown to 
any l e g a l system. The Dreyfus case, o f t e n regarded as the cause célèbre o f 
" p o l i t i c a l " j u s t i c e , was only one of the many i n s t a n c e s . In f a c t , the genus of 
p o l i t i c a l j u s t i c e abounds i n a v a r i e t y of species and t h e i r i n c i d e n c e i s 
widespread and numerous. Law and p o l i t i c s are i n e v i t a b l y and i n e x t r i c a b l y 
i n t e r t w i n e d but " p o l i t i c a l j u s t i c e " i n i t s dubious sense i s not the r u l e . Law 
oft e n f o l l o w s p o l i t i c s , although i n t u r n i t a l s o c o n t r o l s , r e g u l a t e s and monitors 

y See, e.g.. Otto Kirchheiraer, P o l i t i c a l J u s t i c e (The Use of Legal 
Procedures f o r P o l i t i c a l Ends), P r i n c e t o n , 196I, p. 452. 

2/ Robert Stevens, Law and P o l i t i c s (The House of Lords as a J u d i c i a l Body, 
1800-1976), Weindenfeld and Nico l s o n , London, 1979, P- 701. 

3/ J.A.G. G r i f f i t h , The P o l i t i c s of the J u d i c i a r y . 
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p o l i t i c s and p o l i t i c i a n s . Judges a d j u d i c a t e p o l i t i c a l disputes i n the l i g h t of 
the law. L e g i s l a t i v e power i s obviously p o l i t i c a l i n nature. In a wider sense, 
a l l powers are n e c e s s a r i l y p o l i t i c a l . However, the premises on which l e g i s l a t i v e , 
executive and j u d i c i a l powers and f u n c t i o n s are granted and e x e r c i s e d d i f f e r e n t i a t e s 
them. 

86. J u d i c i a l power i s separate and d i s t i n c t i n respect of i t s premises, technique 
and s t y l e . The j u d i c i a r y i s g e n e r a l l y speaking a d i s t i n c t organ of every p o l i t y , 
i r r e s p e c t i v e of the extent to which the p r i n c i p l e of s e p a r a t i o n of powers i s 
accepted i n that system. When judges or, the j u d i c i a r y become obsequious pawns 
i n the game of p o l i t i c s , when they are. b e r e f t of independence and i m p a r t i a l i t y , 
and when they are employed to,subserve the f i a t s of the executive or the 
l e g i s l a t u r e i r r e s p e c t i v e of law, what they administer i s p o l i t i c a l j u s t i c e . . That 
would be u n i v e r s a l l y regarded as an abuse of law and a mockery of j u s t i c e . I t 
i s w e l l to remember that judges and the j u d i c i a l process enjoy a r e p u t a t i o n f o r 
independence and i m p a r t i a l i t y and f o r c o n s c i e n t i o u s and courageous a p p l i c a t i o n of 
law without any h o s t i l i t y or rancour, and.that i s why p o l i t i c a l régimes tend to 
r e s o r t to them f o r a u t h e n t i c a t i n g and l e g i t i m i z i n g what they do. 

87- P o l i t i c a l j u s t i c e operates not only i n crude, c l e a r - c u t ways but a l s o i n 
grey areas ; but i t i s impermissible to look askance a t every admixture of law 
and p o l i t i c s and to condemn such an admixture as nothing but p o l i t i c a l j u s t i c e 
i n the p e j o r a t i v e sense. A f t e r a l l , judges are creatures of the time .and the 
s o c i e t y i n which they l i v e . The j u d i c i a r y i s not immune to a v a r i e t y of ' 
i n f l u e n c e s . Dr. Robson s a i d that " P u b l i c p o l i c y i s nothing more or l e s s than 
the expression of c e r t a i n s o c i a l sympathies and antagonisms of judges, c e r t a i n 
e t h i c a l i d e a l s which have taken d e f i n i t e form i n p a r t i c u l a r d e c i s i o n s , and i n t h a t 
way become c r y s t a l l i z e d i n t o s t a b l e d o c t r i n e s " 4./. An E n g l i s h judge who has 
been accused of p r e j u d i c e against trade unions denies the charge and says: " I f 
you.know your h i s t o r y you w i l l know th a t i n t h i s f i e l d f o r 100 years law and 
p o l i t i c s have been mixed up together. P o l i t i c s have i n f l u e n c e d the law, arid the 
law has i n f l u e n c e d p o l i t i c s . Many of the cases that come before the courts , 
are fraught w i t h p o l i t i c a l consequences. The very d e c i s i o n o f them becomes 
the subject of p o l i t i c a l c ontroversy. The columnists comment on them. Pressure 
groups press f o r l e g i s l a t i o n to o v e r r u l e them. A l l t h i s i s unavoidable. But 
none of i t means that the judges themselves are p o l i t i c a l . " 5./ The judge t e l l s 
h i s readers: " I f you should look i n t o the cases i n which I have taken part,.you 
w i l l see that sometimes the judgements have been i n favour of trade unions; and 
sometimes against them. In every case I have decided i n accordance w i t h the 
law as I b e l i e v e i t to be." No judge can do b e t t e r . However, what a judge 
b e l i e v e s to be the law, and how he comes to that b e l i e f are r e l a t e d to h i s 
t r a i n i n g and l e g a l c u l t u r e , h i s personal, s o c i a l and p r o f e s s i o n a l background, 
h i s unconscious and subterranean p r e d i l e c t i o n s , and h i s conscious commitment to 
be f a i r , o b j e c t i v e , i m p a r t i a l and independent. To monitor these f a c t o r s i s to 
be concerned and v i g i l a n t about the p r i n c i p l e s of independence and i m p a r t i a l i t y 
•in a c t i o n r a t h e r than to d i s c l a i m the p r i n c i p l e s . 

88. Long ago,H.J.Laski showed that i n the United Kingdom, between 1832 and 1906, 
out of 139 judges appointed, 80 were Members of the.House of Commons at the 
time of t h e i r nomination and 11 others had been candidates f o r Parliament; that 

4/ Robson, J u s t i c e and A d m i n i s t r a t i v e Law, p. 240 quoted by Slesher, 
o p . c i t . , p. 133. 

5./ The Rt. Hon. Lord Denning, The C l o s i n g Chapter, London, 1983,158. 
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of the 80, 63 were appointed by t h e i r own party while i n o f f i c e ; and 33 of them 
had been e i t h e r Attorneys-General or S o l i c i t o r s - G e n e r a l 6/. As L a s k i put i t : 
" I t i s not. necessary to suggest that there w i l l be conscious u n f a i r n e s s ; but ' 
i t i s , I submit, p o s s i b l e t h a t such judges w i l l , p a r t i c u l a r l y i n cases.where the' 
l i b e r t y of the subject i s concerned, f i n d themselves unconsciously biased through 
o v e r - a p p r e c i a t i o n or executive d i f f i c u l t y — Nothing i s more d i s a s t r o u s than 
that any s u s p i c i o n of the complete i m p a r t i a l i t y of the judges should be p o s s i b l e " . 

89- G r i f f i t h concedes t h a t today being a member of a p o l i t i c a l party seems to be 
n e i t h e r a q u a l i f i c a t i o n nor a d i s q u a l i f i c a t i o n f o r appointment. J J He, however, 
shows that i n h i s country, four out of f i v e f u l l time p r o f e s s i o n a l judges are 
products of p u b l i c schools and of Oxford br Cambridge 8̂ /. He j o i n s i s s u e w i t h 
Lord J u s t i c e Lawton who claimed g e n e r a l l y i n h i s Riddel Lecture, i n 1975, t h a t i t 
was a common misconception t h a t the j u d i c i a r y were drawn from the moneyed c l a s s e s 
and educated at l e a d i n g p u b l i c schools and at Oxford or Cambridge. 
Lord J u s t i c e Lawton claimed t h a t judges were a microcosm of s o c i e t y 9./. 

90. The controversy does not negate the value of j u d i c i a l i m p a r t i a l i t y and 
independence. I t leads us to conclude t h a t i t i s d e s i r a b l e to make an e f f o r t t o 
e q u a l i z e o p p o r t u n i t i e s of higher u n i v e r s i t y and p r o f e s s i o n a l education and o f 
recruitment to the Bar and the bench. Perhaps a c e r t a i n element of s u b j e c t i v e 
p r e j u d i c e might always c o l o u r the process of a d j u d i c a t i o n f o r "judges are human 
with human p r e j u d i c e s " . 10/ But a w e l l - t r a i n e d j u d i c i a r y i s expected t o overcome 
those p r e j u d i c e s t o the maximum extent p o s s i b l e and to provide an open and 
c r e d i b l e system which can provide more i m p a r t i a l and independent personnel and 
f a i r e r and more equal procedures than any other i n s t i t u t i o n . G r i f f i t h , however, 
adds another dimension t o the i s s u e of independence and i m p a r t i a l i t y . His 
t h e s i s i s t h a t the p r i n c i p a l f u n c t i o n of the j u d i c i a r y i s "to support the 
i n s t i t u t i o n s of government as e s t a b l i s h e d by law" 11/, that judges are concerned 
to preserve and to p r o t e c t the e x i s t i n g order 12/, t h a t " i n both c a p i t a l i s t and 
communist s o c i e t i e s , the j u d i c i a r y has n a t u r a l l y served the p r e v a i l i n g p o l i t i c a l 
and economic f o r c e s 13/. The b a s i c t r u t h of G r i f f i t h ' s t h e s i s i s undeniable. 
J u d i c i a l i n s t i t u t i o n s form a p a r t of the whole system. 

91. The j u d i c i a r y i s i n t e r r e l a t e d and interdépendant. I t draws sustenance from 
and g i v e s sustenance to other i n s t i t u t i o n s . It-upholds the law and the law 
upholds i t . I t represents'a s y n t h e s i s of s t a b i l i t y and change. In every 
s o c i e t y , the e x i s t i n g order of law and i n s t i t u t i o n s of government r e f l e c t s the 
p r e v a i l i n g p o l i t i c a l and economic f o r c e s . I t cannot be otherwise. At the 
same time i t i s inherent i n the d i a l e c t i c a l process of l i f e and law t h a t the o l d 

J.A.G. G r i f f i t h 

V I b i d . , p. 24. • 

I b i d . , p. 215. 

1 ' I b i d . , 214., 

10/ . I b i d . , p. 215 

11/ I b i d . , p. 28. 

12/ I b i d . , p. 29. 

13/ I b i d . , p. 31. 
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order changes y i e l d i n g place to the new. The change i s brought about by new 
perceptions, new alignments, new combinations of p o l i t i c a l and economic f o r c e s , 
new dilemmas, new quests, and new d e f i n i t i o n s of r i g h t and j u s t i c e . In the 
ebb and flow of ideas and i n s t i t u t i o n s , judges and lawyers do not stand s t i l l . 
They are not mere passive s p e c t a t o r s . They p a r t i c i p a t e i n the process and b r i n g 
to bear upon i t t h e i r s k i l l s and techniques and t h e i r commitment to the i d e a l 
of doing and o b t a i n i n g j u s t i c e f o r a l l manner of men. 

92. Judges and lawyers need to be independent to accomplish that mission, 
though they would always be l i m i t e d by the system and i t s b a s i c outlook. The 
j u d i c i a r y too cannot disown the system of which i t i s a part but can s t i l l be 
i m p a r t i a l and independent w i t h i n the l i m i t s imposed by the system. The 
fundamental f a c t remains that no other i n s t i t u t i o n except the j u d i c i a r y can o f f e r 
g r e a t e r hope or b r i g h t e r promise f o r the task of i m p a r t i a l and independent 
a d j u d i c a t i o n and dispute r e s o l u t i o n . 

95- No matter what judges do or f a i l to do, c o n t r o v e r s i e s on the question of 
" p o l i t i c i z a t i o n " of the j u d i c i a r y w i l l always remain because the j u d i c i a r y does 
not f u n c t i o n i n a vacuum. I t i s p o s s i b l e to increase p r o f e s s i o n a l i z a t i o n of 
the j u d i c i a r y and reduce i t s p o l i t i c i z a t i o n by changing methods and sources of 
recruitment and by p l a c i n g s e c u r i t y of tenure and prospects of promotion beyond 
the reach of any patronage by the executive and the l e g i s l a t u r e . But the modern 
j u d i c i a r y would s t i l l have to decide questions which are p o l i t i c a l i n nature, 
have p o l i t i c a l consequences and which i n e v i t a b l y b r i n g the judges w i t h i n the 
range of p o l i t i c a l f i r e . As H.W.R. Wade pointed out "Today no apology i s 
needed f o r t a l k i n g openly about j u d i c i a l p o l i c y . Twenty or 30 years ago judges 
questioned about a d m i n i s t r a t i v e law were prone to say that t h e i r f u n c t i o n was 
merely to give e f f e c t to the w i l l of Parliament and that they were not concerned 
with p o l i c y . In r e a l i t y they are up to t h e i r necks i n p o l i c y as they have been 
a l l through h i s t o r y , and nothing could i l l u s t r a t e t h i s more v i v i d l y i n our own 
time than the v i c i s s i t u d e s of a d m i n i s t r a t i v e law." 14/ When Lord Denning s a i d 
i n a speech i n the House of Lords that i f B r i t i s h judges were given power to 
overthrow Acts of Parliament, they would become p o l i t i c i z e d and r e f e r r e d to the 
somewhat f o r b i d d i n g examples of the c o n s t i t u t i o n s of the United States of America 
and India i n respect of c o n f l i c t s which a r i s e i n those c o u n t r i e s from time to 
time between the judges and the l e g i s l a t u r e . 

94. Lord Hailsham r e p l i e d to those who opposed powers of j u d i c i a l review to 
i n v a l i d a t e Parliamentary l e g i s l a t i o n i n words which are as t e l l i n g as they are 
g r a p h i c : "They are under the curious i l l u s i o n t hat the judges are not already 
i n p o l i t i c s . Lord Diplock, as one of the authors of the Anisminic d e c i s i o n , 
p r a c t i c a l l y abolished an Act of Parliament about the Foreign Compensation 
Commission. What about Gouriet? — What about the Laker dispute? How about 
the Tameside education dispute? What about the d e c i s i o n i n v a l i d a t i n g 
Mr. Roy Jenkins' p o l i c y on w i r e l e s s l i c e n c e s ? How about the various d e c i s i o n s 
of t h i s House and the Court of Appeal on the Race Re l a t i o n s Act? And what 
about t h e i r recent d e c i s i o n s on the trade union l e g i s l a t i o n ? ... I f they (the 
judges) assume j u r i s d i c t i o n they are i n p o l i t i c s ; i f they d e c l i n e j u r i s d i c t i o n 
they are i n p o l i t i c s . A l l they can hope to be i s i m p a r t i a l ...." 15/ 

14/ H.W.R. Wade, C o n s t i t u t i o n a l Fundamentals (The Hamlyn L e c t u r e s ) , 1980, 
pp. 6I-62. 

15/ I b i d . , pp. 76-77. 
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Э5- In greater or l e s s e r measure, the t e n s i o n between j u r i s d i c t i o and 
gubernaculum, and the problem of p o l i t i c s of the j u d i c i a r y i s u b i q u i t o u s . I t s s i z e 
and complexion v a r i e s , but so long as the f u n c t i o n s of the j u d i c i a r y i n v o l v e 
c o n f l i c t i n g claims and i n t e r e s t and co-ordinate i n s t i t u t i o n s o f government, the 
problem w i l l remain. We must t a c k l e i t as best as we can t o achieve an optimum 
measure of i m p a r t i a l i t y and independence of the j u d i c a i r y i n a balanced 
c o n s t i t u t i o n a l framework. 

96. Routes of s t a t u t o r y i n t e r p r e t a t i o n d i f f e r . J u d i c i a l techniques vary. The 
same words and t h e i r c o l l o c a t i o n may speak d i f f e r e n t l y to d i f f e r e n t judges. 
Some judges may apply the l i t e r a l r u l e s of i n t e r p r e t a t i o n and may be s t r i c t 
c o n s t r u c t i o n i s t s . Others may be l i b e r a l and may be w i l l i n g to leave gaps i n 
the l e g i s l a t i o n to reach a p r a c t i c a l or acceptable r e s u l t . Some others may be 
more purposeful i n t h e i r i n t e r p r e t a t i o n , and i n l o o k i n g f o r the i n t e n t i o n of the 
L e g i s l a t u r e and the s p i r i t of the l e g i s l a t i o n and of the times, they may overcome 
o b s c u r i t i e s and a m b i g u i t i e s i n t h e i r own way. In the armoury of law, there are 
d i v e r s e a i d s to c o n s t r u c t i o n i n every l e g a l system. 

97. The r o l e of the judge v a r i e s . C e r t a i n systems go by precedents and 
s t a r e d e c i s i s ; others lean more h e a v i l y on the words of the s t a t u t e . Yet 
others confide a great deal of power and d i s c r e t i o n to the judges themselves. 
In many systems judges may s t r i k e down a parliamentary s t a t u t e and i n f a c t they 
do. There are many others i n which such a power would be anathema. These 
d i f f e r e n c e s u n d e r l i n e d i f f e r e n t choices w i t h i n the system and as between d i f f e r e n t 
systems. These d i f f e r e n c e s do not n e c e s s a r i l y make j u s t i c e p o l i t i c a l i n the 
p e j o r a t i v e sense. These d i f f e r e n c e s only show th a t judges may approach the same 
matter d i f f e r e n t l y , and that there i s considerable play i n the j u d i c i a l j o i n t s . 

98. On the other hand, a judge may f i n d h i m s e l f h e l p l e s s i n the face of the 
unambiguous mandate of the l e g a l system or a p a r t i c u l a r body of laws. A judge 
i n South A f r i c a , howsoever l i b e r a l h i s views on race r e l a t i o n s and equal r i g h t s 
may be, may w e l l f i n d h i m s e l f a p r i s o n e r of the l e g a l system which seeks to 
perpetuate apartheid and r a c i a l d i s c r i m i n a t i o n and which subjugates and suppresses 
the m a j o r i t y o f the p o p u l a t i o n . A judge who serves an unworthy and unj u s t 
system s i t s on the horns of a dilemma. S i r Henry Slesher's s o l u t i o n was 
h e l p l e s s l y i n d i v i d u a l i s t i c : " ... i n the l a s t r e s o r t , there i s nothing to prevent 
a good judge being c a l l e d upon to i n t e r p r e t an e v i l law - i n such case, i f the 
l e g a l i s t i c unrighteousness become u n i v e r s a l , h i s only escape l i e s i n the 
r e s i g n a t i o n of h i s o f f i c e " 16/. 

99- The i m p a r t i a l i t y and the independence of the j u d i c i a r y may s o f t e n the 
r i g o u r s of i n j u s t i c e o c c a s i o n a l l y but they cannot transform and r e c t i f y an 
a l t o g e t h e r unjust s o c i a l or l e g a l system, the foundation of which i s the d e n i a l 
of j u s t i c e . We are concerned i n t h i s study with the p r i n c i p l e s o f j u d i c i a l 
i m p a r t i a l i t y and independence as working r u l e s and not as a panacea f o r abnormal 
d i s t o r t i o n s such as a p a r t h e i d , where a fundamental systemic change becomes 
necessary because the p o l i t i c a l i n j u s t i c e i s i n s t i t u t i o n a l i z e d i n the system, which 
has a r r o g a n t l y o b l i t e r a t e d the i n t r i n s i c i m p a r t i a l i t y , independence and humanity 
of the judges. I t i s safe to say t h a t the working r u l e s or the ground r u l e s of 

16/ Slesher, o p . c i t . , p. 149-
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j u d i c i a l i m p a r t i a l i t y and independence are s u b s t a n t i a l l y and i n v a r i a b l y 
endangered by the use of the j u d i c i a l forum f o r perpetuating p o l i t i c a l i n j u s t i c e 
or f o r p o l i t i c a l revenge f o r a premeditated or preordained r e s u l t by a hand-
picked j u d i c i a r y and without the safeguards of law and f a i r t r i a l by the raw use 
of State power. 

100. S i m i l a r l y , when judges or the j u d i c i a r y become persecutors, prosecutors or 
p e r p e t r a t o r s of p a r t i s a n propaganda, t h e i r i m p a r t i a l i t y and independence are 
i m p e r i l l e d and the p u b l i c confidence i n the j u d i c i a l process i s shaken and 
subverted. In c a p i t a l i s t systems, powerful c o r p o r a t i o n s , p o l i t i c a l patronage 
and power of money may pose a s e r i o u s t h r e a t to the p r i n c i p l e o f independence. 
The danger of the e c l i p s e o f the independence of the j u d i c i a r y i s o b v i o u s l y 
most acute i n c o u n t r i e s where there i s n e i t h e r democracy, nor r u l e of law, nor 
s o c i a l conscience and l e g a l i n s t i t u t i o n s l a c k s t r e n g t h and r e s i l i e n c e . Personal 
and m i l i t a r y d i c t a t o r s h i p s i n one-party States f i n d the independence of the 
j u d i c i a r y i n t o l e r a b l y irksome and inconvenient. 

101. In t h e o c r a t i c c o u n t r i e s , i t may be t h e o r e t i c a l l y p o s s i b l e to ensure the 
f u n c t i o n a l independence of the j u d i c i a r y but p a r t i c u l a r care has to be taken a t 
every step 17/ because centres of power are few and they tend to exert i n t o l e r a n t 
pressure on the j u d i c i a r y to compel compliance with t h e i r views. I f a system 
has no checks and balances w i t h i n , i f democracy and r u l e of law are not p r a c t i s e d , 
i f i n t o l e r a n c e and f a n a t i c i s m become the n a t i o n a l creed, i n such an environment, 
the independence of the j u d i c i a r y and the l e g a l p r o f e s s i o n cannot grow; i t 
i n e v i t a b l y languishes and i t soon becomes an endangered s p e c i e s . 

102. In democratic s o c i e t i e s , there i s f i r s t a s o c i a l philosophy to monitor l e g a l 
i n s t i t u t i o n s and to be monitored by the law of the l a n d . There i s freedom, 
d i s s e n t and c o n s i d e r a t i o n of l e g a l i t y . There i s above a l l a measure of open-
minded t o l e r a n c e . P u b l i c debates and d i s c u s s i o n , d i s s e m i n a t i o n and p r o j e c t i o n 
help to preserve the independence of the j u d i c i a r y . The press and the media as 
w e l l as p u b l i c o p i n i o n are important safeguards i n the modern world where j u s t i c e 
i s denied by p o l i t i c a l power or p o l i t i c a l c o n s i d e r a t i o n . On the other hand, 
there i s a l s o danger of rank p o l i t i c a l i n j u s t i c e because of media build-up or 
popular passions worked up to a p i t c h by newspapers and the media. P o l i t i c a l 
j u s t i c e may pose a danger to the independence of the j u d i c i a r y , i f judges s u f f e r 
from e l i t i s m , e x c l u s i v i s m or c l a s s b i a s and are i n f l u e n c e d by t h e i r s o c i a l o r i g i n . 
In c o u n t r i e s where there are r i c h and poor, educated and i l l i t e r a t e , the 
j u d i c i a r y has a great r e s p o n s i b i l i t y to p r o t e c t the r i g h t s of the u n d e r p r i v i l e g e d 
i r r e s p e c t i v e of t h e i r own s o c i a l o r i g i n , e d ucational attainments and s o c i a l 
s t a t u s . A system of government and the economic system p r e v a i l i n g i n the 
s o c i e t y do n a t u r a l l y i n f l u e n c e the j u d i c i a l mind, but i t i s necessary that 
the judges c u l t i v a t e an a t t i t u d e of o b j e c t i v i t y and show a c e r t a i n concern f o r 
the weaker s e c t i o n s of the s o c i e t y and t h e i r human r i g h t s , f o r compassion i n a 
judge i s not b i a s or p a r t i a l i t y . R e f l e c t i o n of s o c i a l p l u r a l i s m i n the 

17/ T e l f o r d Georges, Rule of Law i n One Party States (Speeches). 
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composition of the j u d i c i a r y may a l s o h e l p . But the most d e c i s i v e s i n g l e 
f a c t o r i s the moral s e n s i t i v i t y and i n t e l l e c t u a l honesty of the judge, and 
h i s determination to overcome both a f f e c t i o n and i l l w i l l . 

103. In t h i s connection, i t i s w e l l to remember the o l d adage of a b i d i n g wisdom 
tha t j u s t i c e should not only be done but i t should a l s o appear to have been 
done, f o r appearance, impression or b e l i e f i s a l s o part of s o c i a l and l e g a l 
r e a l i t y . What i s more, complacency about form and appearance of j u s t i c e 
may a l s o undermine the substance of j u s t i c e besides i m p a i r i n g p u b l i c confidence. 
Where law and p o l i t i c s i n t e r m i x v i s i b l y , both the form and the substance of 
j u s t i c e assume added s i g n i f i c a n c e . 
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VII. ШОЕРЁЖОЕИСЕ AMD IMPARTIALITY OP TBE JimiCIARY 

104.' C o n s t i t u t i o n s of a l l hues and colours e i t h e r e x p l i c i t l y d e c l a r e or 
i m p l i c i t l y recognize the p r i n c i p l e of the independence of the j u d i c i a r y . Their 
methods of securing the p r i n c i p l e of independence may vary, i n matters of 
d e t a i l , t h e i r m o d a l i t i e s may sometimes run counter t o the p r i n c i p l e ; but the 
object of the independence of the j u d i c i a r y i s , as i t were, a part of the 
u n i v e r s a l r e f r a i n of the anthem common to a l l c o n s t i t u t i o n a l documents. The 
p r i n c i p l e grew by h i s t o r i c a l e v o l u t i o n , became a c a t a l y s t i n the d i a l e c t i c s of 
power and i t s c o n t r o l , and i s today as ubiquitous as law i t s e l f as i s evident 
from a contemporary survey of c o n s t i t u t i o n s . What emerges from t h i s i s not 
merely a c o m p i l a t i o n of a q u a n t i t a t i v e consensus on the p r i n c i p l e s of the 
i m p a r t i a l i t y and independence of the j u d i c i a r y , i n c l u s i v e l y r e f e r r e d to as' 
independence. There i s i n f a c t a coherent world p r o f i l e of j u d i c i a l 
independence and i t i s not merely a matter of r i t u a l verbiage. Many 
c o n s t i t u t i o n s of modern States not only c o n t a i n d e c l a r a t i o n s on the independence 
of the j u d i c i a r y but a l s o embody s p e c i f i c machinery p r o v i s i o n s to safeguard that 
independence. Most others p o s t u l a t e the independence of the j u d i c i a r y as an 
i m p l i c i t c o n d i t i o n . These d e c l a r a t i o n s and i m p l i c i t premises on the 
independence of the j u d i c i a r y c o n s t i t u t e an i r r e f u t a b l e sheet-anchor argument 
f o r the c o n c l u s i o n t h a t there e x i s t s a world-wide agreement on the p r i n c i p l e o f 
independence. That argument has a q u a l i t a t i v e s i g n i f i c a n c e . I t i s true t h a t 
there a r e : d i v e r s i t i e s of i n s t i t u t i o n s and a wide v a r i a t i o n i n the a c t u a l 
s i t u a t i o n i n respect of the independence of the j u d i c i a r y , but t h a t does not 
d e t r a c t from, the f a c t that there i s v i r t u a l l y a g l o b a l chorus of homage to t h a t 
p r i n c i p l e . To i n t e r p r e t the s i g n i f i c a n c e of t h a t homage as mere c o n s t i t u t i o n a l 
cosmetics or hypocrisy i s to miss the point that a c o n s t i t u t i o n a l d e c l a r a t i o n 
i s not always a d e s c r i p t i o n of the e x i s t i n g s i t u a t i o n but i s a l s o an a r t i c u l a t i o n 
of an a s p i r a t i o n and a mandate th a t c o n s t i t u t i o n s and laws are meant to perform 
the f u n c t i o n of s t a n d a r d - s e t t i n g , and t h a t an o c c a s i o n a l lapse or even repeated 
t r a n s g r e s s i o n of an accepted standard i m p l i e d l y a f f i r m the standard i n 
p r i n c i p l e . A f a l l from an accepted community standard may have i t s reasons and 
explanations but i t does not n e c e s s a r i l y become the r u l e . There are many States 
i n which the norm i s enshrined i n t h e i r c o n s t i t u t i o n a l documents and there are 
p r o v i s i o n s of an i n s t i t u t i o n a l framework t o secure i t s observance, but the 
j u d i c i a r y i n those States i s not what i t should be. Can i t be s a i d that the 
norm i s not r e a l because the a c t u a l i t y i s not what the norm mandated? The 
l i v i n g c o n s t i t u t i o n i s always a mix of the i d e a l and the a c t u a l and both are a 
part of an i n t e r - a c t i n g r e a l i t y . I t would be sheer cynicism to condemn a 
c o n s t i t u t i o n a l document as a mere façade which cloaks p o l i t i c a l r e a l i t y . On the 
other hand, a b l i n d formal approach to the l e t t e r of the law without an 
understanding of the context i n which i t operates and the perversions which 
erode i t o p e r a t i o n a l l y , may lead to an e f f e t e n e s s or naive complacency. For the 
purpose of formulating standards, the accepted norms should be the primary 
b a s i s ; the de f a c t o lapse or a wholesale c o l l a p s e of the system can only provide 
notes of c a u t i o n and s i g n a l the need f o r v i g i l a n c e so t h a t c u r a t i v e measures are 
taken and the appropriate lessons are l e a r n t i n the f o r m u l a t i o n and 
implementation of standards. • The country p r o f i l e s , which w i l l be summarized i n 
an addendum to t h i s r e p o r t , u n d e r l i n e the analogous r a t i o n a l e and a l a r g e 
measure of the common denomination of b a s i c standards, norms and m o d a l i t i e s i n 
d i f f e r e n t c o n s t i t u t i o n a l documents. 
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105. A survey of the c o n s t i t u t i o n s of the world shows t h a t the j u d i c i a l f u n c t i o n 
i s u n i v e r s a l l y recognized as d i s t i n c t and separate i n the system of government. 
J u d i c i a r y i s a l s o described i n some c o n s t i t u t i o n a l systems as a separate and . _ 
equal branch or as a co-ordinate and co-equal organ of the government. The 
C o n s t i t u t i o n of the United States of America speaks of the j u d i c i a l power being 
v e s t e d , i n the Supreme Court and i n such i n f e r i o r courts as the Congress may 
ordain and e s t a b l i s h . In the 1958 C o n s t i t u t i o n of France, the j u d i c i a r y i s 
described as an a u t h o r i t y and not as a power (art.6 4 ) . Both i n the United States 
of America and France, the p r i n c i p l e o f sep a r a t i o n o f powers was a par t o f the. ; 
i n t e l l e c t u a l f a i t h o f t h e i r r e s p e c t i v e r e v o l u t i o n s . 

106. The p r i n c i p l e o f separation of powers has p a r t i c u l a r relevance to the 
p r i n c i p l e of independence, of the j u d i c i a r y . I t has had d i f f e r e n t h i s t o r i c a l 
antecedents and mani f e s t a t i o n s i n d i f f e r e n t c o u n t r i e s . The French Revolution 
proclaimed the i d e a l o f s t r i c t s e p a r a t i o n o f powers and compelled the Ordre 
j u d i c i a i r e to r e f r a i n from encroaching upon or interfering with legislative and 
a d m i n i s t r a t i v e a c t i o n . 1̂ / The Americans adopted the d o c t r i n e i n the form of . 
checks- and balances and r a i s e d i t to the s t a t u s of fundamental c o n s t i t u t i o n a l 
p r i n c i p l e , making the j u d i c i a r y the umpire of. the c o n s t i t u t i o n a l process. The 
e d i f i c e of an extensive j u d i c i a l review system has been b u i l t upon the foundation 
of s e p a r a t i o n of powers i n the United States o f America. 2J 

107. H i s t o r i c a l l y , s e p a r a t i o n of powers became necessary to the independence o f 
the j u d i c i a r y because t h a t was the way the f u n c t i o n a l i n t e g r i t y of the j u d i c i a l 
f u n c t i o n could be maintained. In due course, the two concepts of s e p a r a t i o n o f 
powers and independence o f the j u d i c i a r y became a l l i e s i n the new 
c o n s t i t u t i o n a l i s m of l i m i t a t i o n o f government by law 3./ and p r o t e c t i o n o f c i v i l 
and p o l i t i c a l r i g h t s . As Alexander Hamilton s a i d long ago: "...the complete 
independence o f the courts of j u s t i c e i s p e c u l i a r l y e s s e n t i a l i n a l i m i t e d 
c o n s t i t u t i o n ... without t h i s a l l the r e s e r v a t i o n s o f p a r t i c u l a r r i g h t s or 
p r i v i l e g e s would amount to nothing." Chief J u s t i c e M a r s h a l l pressed the d o c t r i n e 
of s e p a r a t i o n of powers i n t o s e r v i c e f o r l a y i n g the foundation f o r j u d i c i a l 
review and claimed t h a t i t was the province and duty of the j u d i c i a l department 
to say what the law i s , p a r t i c u l a r l y i f law be i n o p p o s i t i o n t o the 
C o n s t i t u t i o n . 4/ 

108. S t r i c t s e p a r a t i o n o f powers or extensive j u d i c i a l review are not, however, 
an i n v a r i a b l e i n s e p a r a b l e c o n d i t i o n of the p r i n c i p l e o f j u d i c i a l independence. 
Separation of powers i s found i n many c o u n t r i e s i n sharply drawn demarcations of 
power i n a c l a s s i c Montesquieusque form; 5./ i n many others i t i s found i n a 
r e s t r i c t e d form. In the l a t t e r there are mutual checks and balances. There i s 
a se p a r a t i o n of the executive, l e g i s l a t i v e and j u d i c i a l powers, but the 

!_/- See, e.g. S i r Otto ^ahn-Freund, "Common Law and C i v i l Law - Imaginary ... 
and Real Obstacles t o A s s i m i l a t i o n " , i n New P e r s p e c t i v e s , pp. 137-159. 

2 J See M. Shapiro, Law and P o l i t i c s i n the Supreme Court. 
3_/ See g e n e r a l l y , H. Mcllwain, C o n s t i t u t i o n a l i s m , Ancient and Modern, 1947. •' 

4/ Marbury V. Madison (1803) LCr. 137. 

¿/ See l ' E s p r i t des L o i x , VI, 6, e x t r a c t e d and quoted i n V i l e , 
C o n s t i t u t i o n a l i s m and Separation o f Powers (I967). 
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executive and the l e g i s l a t u r e are i n t e r t w i n e d as i n the case of Great B r i t a i n , 
which Montesquieu took as h i s model f o r h i s t h e s i s , though perhaps somewhat 
mistakenly. The j u d i c i a l f u n c t i o n i s , however, d i s t i n c t as w e l l as separate i n 
almost a l l the c o n s t i t u t i o n s of the world and the j u d i c i a r y i s meant to e x e r c i s e 
f u n c t i o n a l independence i n the task of judging. Many c o n s t i t u t i o n s show th a t i n 
p r i n c i p l e the j u d i c i a r y i s independent and subject only to the law. The d o c t r i n e 
of separation of powers i n r e l a t i o n to the p r i n c i p l e o f the independence of the 
j u d i c i a r y p o stulates broadly: (a) a degree of p r o f e s s i o n a l i s m i n the j u d i c i a l 
f u n c t i o n s ; (b) the i n s u l a t i o n of the j u d i c i a r y i n respect of appointment, 
promotion, p o s t i n g , t r a n s f e r , removal, emoluments and other c o n d i t i o n s of work 
and s e r v i c e from e x t e r n a l and extraneous i n f l u e n c e of the l e g i s l a t u r e and the 
executive; (c) the r e c o g n i t i o n of the autonomy of j u d i c i a l a d m i n i s t r a t i o n and 
norms of non-interference by the l e g i s l a t u r e and the executive i n the r o l e 
assigned and entrusted to the j u d i c i a r y ; (d) a c c o u n t a b i l i t y of the j u d i c i a r y 
tempered by the p r i n c i p l e of the independence of the j u d i c i a r y . 

109. J u d i c i a l and l e g a l p r o f e s s i o n a l i s m have c o n t r i b u t e d s u b s t a n t i a l l y t o the 
p r i n c i p l e of the independence of the j u d i c i a r y . The complexity of law and the . 
d i f f i c u l t task of i n t e r p r e t i n g , a p p lying or d e c l a r i n g the law have created a 
d i s t i n c t i v e educational curriculum and i n t e l l e c t u a l d i s c i p l i n e . The j u d i c i a r y 
as a c l a s s has come to acquire a d i s t i n c t i v e p r o f e s s i o n a l - e t h o s and c u l t u r e , to 
which the entrants to the j u d i c i a r y pledge t h e i r a l l e g i a n c e . The honour and the 
d i g n i t y of the j u d i c i a l o f f i c e and the s a n c t i t y of the j u d i c i a l f u n c t i o n 
r e f l e c t e d i n the j u d i c i a l oath become a r t i c l e s of f a i t h f o r the members of 
j u d i c i a r y . P r o f e s s i o n a l i s m s u s t a i n s a sense of community and c o n t i n u i t y and 
f o s t e r s a value system committed to i n t e g r i t y and e x c e l l e n c e . Legal education 
plays an important part i n the process of i n i t i a t i o n . S e l e c t i o n of i n d i v i d u a l s 
on the basis of t h e i r competence, and i n t e g r i t y emphasizes the p r o f e s s i o n a l 
dimension. The appointment of a judge and h i s sense of belonging to the 
i n s t i t u t i o n of j u d i c i a r y u n i t e d by a common p r o f e s s i o n a l creed completes the 
process of a c c u l t u r a t i o n i n the ethics of independence. Indeed l a y judges and 
magistrates are a l s o a s s i m i l a t e d to the e t h i c s of the p r o f e s s i o n a l j u d i c i a r y . 
There are d i f f e r e n t methods of recruitment to the j u d i c i a r y i n d i f f e r e n t 
c o u n t r i e s . Broadly speaking, there are four models of j u d i c i a l appointments: 
(a) appointments by d i r e c t s e l e c t i o n ( i n t e r a l i a , by means of competitive 
examinations) and promotions from the cadre of career j u d i c i a r y ; (b) appointments 
from the l e g a l p r o f e s s i o n ; (c) an admixture of (a) and (b); (d) e l e c t i o n s . 
Each method has i t s strong p o i n t s and shortcomings. A system of e l e c t i o n s puts 
a premium on democratic and p e r i o d i c a c c o u n t a b i l i t y but s u f f e r s from i n s e c u r i t y 
and u n c e r t a i n t y of tenure. A j u d i c i a r y c o n s t i t u t e d by p u b l i c examinations tends 
to be cast i n the mould of a c i v i l s e r v i c e a l o o f from the community of lawyers 
and without the outlook of an independent p r o f e s s i o n . A j u d i c i a r y drawn 
e x c l u s i v e l y from the p r a c t i s i n g Bar tends to be more accountable" to the Bar than 
any other segment of the s o c i e t y , although i t does help to ensure t h e i r 
(judges') independence of mind. 6_/ These d i f f e r e n t methods and models are 
mostly a product of h i s t o r y and h a b i t s of mind and cannot e a s i l y be replaced. 
The basic p r i n c i p l e ' which meets with u n i v e r s a l approval i s t h a t candidates" 
chosen f o r j u d i c i a l o f f i c e s h a l l be i n d i v i d u a l s of i n t e g r i t y , a b i l i t y and sound 
l e g a l t r a i n i n g . In the case of l a y judges and magistrates, however, l e g a l 
q u a l i f i c a t i o n s are not r e q u i r e d , although a course of i n s t r u c t i o n can be of 

- 6̂ / See N i a l l MacDermot, Safeguarding the Independence of Judges and 
Lawyers, I.C.J. A p r i l , 1980 (unpublished paper). 
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great value f o r them. I t i s axiomatic t h a t judges should be appointed or 
e l e c t e d on r e l e v a n t , proper and i n t r i n s i c c o n s i d e r a t i o n s . Nepotism, f a v o u r i t i s m 
and p a r t i s a n s h i p and i g n o r i n g p r o f e s s i o n a l merit i n the matter o f making 
j u d i c i a l appointments would undermine the p r o f e s s i o n a l ethos and morale of the 
j u d i c i a r y . By the same token, d i s c r i m i n a t i o n on the grounds of race, c o l o u r , 
sex, language, r e l i g i o n , p o l i t i c a l or other o p i n i o n , n a t i o n a l or s o c i a l o r i g i n , 
property, b i r t h or s t a t u s creates i n b u i l t imbalances i n the composition of the 
j u d i c i a r y and makes i t u n f i t as an independent and i m p a r t i a l instrument of 
j u s t i c e . Indeed, i n many c o u n t r i e s , i t i s necessary to go one step f a r t h e r . 
Years of past p r e j u d i c e and d i s c r i m i n a t i o n should be overcome by a conscious 
e f f o r t to c o r r e c t the imbalances i n the composition of the j u d i c i a r y by 
broadening access thereto f o r a l l s e c t i o n s of the s o c i e t y . The j u d i c i a r y should 
r e f l e c t the s o c i e t y i n a l l i t s aspects so f a r as p r a c t i c a b l e without l o s i n g i t s 
i d e n t i t y and p r o f e s s i o n a l c h a r a c t e r . I t cannot perhaps be a microcosm of the 
s o c i e t y i n a f u l l sense but i t should be and should not appear to be a l i g n e d 
e x c l u s i v e l y to any p a r t i c u l a r l i n g u i s t i c , g e ographical, r e l i g i o u s , e t h n i c or 
i d e o l o g i c a l group. Even i n one party States, the j u d i c i a r y should r e f l e c t 
d i f f e r e n t regions, backgrounds and i d e n t i t i e s . The j u d i c i a r y i s a human 
i n s t i t u t i o n and i t s composition and complexion i s a f a c t o r of c r u c i a l importance. 
A measure of r e p r e s e n t a t i v e d i v e r s i t y i s conducive not only to s o c i a l image and 
c r e d i b i l i t y of the j u d i c i a r y but a l s o to i t s r e a l independence and i m p a r t i a l i t y . 
An a f f i r m a t i v e approach i n moderation, p a r t i c u l a r l y i n favour of those who may 
have been excluded i n the past a l s o helps to grea t e r e q u a l i t y i n the 
a d m i n i s t r a t i o n of j u s t i c e . 

110. Another aspect which has a d i r e c t bearing on the independence of the 
j u d i c i a r y r e l a t e s to the a u t h o r i t y which e x e r c i s e s the power of appoi n t i n g 
judges. There are some c o u n t r i e s where judges are co-opted and appointed by or 
i n e f f e c t i v e " c o n s u l t a t i o n " with the j u d i c i a r y i t s e l f or by j u d i c i a l s e r v i c e 
commissions which c o n s i s t wholly or predominantly of judges and members of the 
l e g a l p r o f e s s i o n . In such cases there i s a minimum of outside i n t e r f e r e n c e . In 
most c o u n t r i e s , however, appointments are made by the executive or the 
l e g i s l a t u r e , a f t e r some c o n s u l t a t i o n with the j u d i c i a r y and sometimes 
a d d i t i o n a l l y with the l e g a l p r o f e s s i o n . In some co u n t r i e s such as I n d i a , 
recruitment to and promotions w i t h i n the j u d i c i a r y below the High Courts f a l l i n 
the domain of the High Courts, appointments to the High Courts and the Supreme 
Court are made on j u d i c i a l advice and i n c o n s u l t a t i o n with Chief J u s t i c e s , and 
the appointment to the o f f i c e of Chief J u s t i c e o r d i n a r i l y goes by s e n i o r i t y . 
The system i s so modelled as to maximize j u d i c i a l autonomy and non- i n t e r f e r e n c e ; 
i n p r a c t i c e , however, the executive does have a l a r g e say without always being 
able to have i t s way. The commonly accepted p r i n c i p l e which emerges on a 
world-wide basis i s that the executive or the l e g i s l a t u r e may p a r t i c i p a t e i n 
making j u d i c i a l appointments but there should always be an element of 
c o n s u l t a t i o n with and deference to the j u d i c i a r y and only those with the 
necessary p r o f e s s i o n a l q u a l i f i c a t i o n s and a t t r i b u t e s of i n t e g r i t y , a b i l i t y and 
independence should be appointed. These personal q u a l i t i e s c o n s t i t u t e the most 
durable safeguard of j u d i c i a l independence. I n s t i t u t i o n a l l y , i t i s a l s o 
necessary to ensure t h a t once a j u d i c i a l appointment i s made, the judge should 
not remain under the supervisory c o n t r o l of the executive or the l e g i s l a t u r e i n 
the discharge of h i s j u d i c i a l f u n c t i o n s . 

111. The case of l a y judges, magistrates, and j u s t i c e s of peace, e l e c t e d or 
appointed, stands on a f o o t i n g which i s n e c e s s a r i l y d i f f e r e n t from t h a t of the 
p r o f e s s i o n a l career judges or lawyers who are elevated to the j u d i c i a r y . No 
l e g a l q u a l i f i c a t i o n s are necessary f o r such l a y judges, magistrates and j u s t i c e s 
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of peace who make a s i g n i f i c a n t c o n t r i b u t i o n to the a d m i n i s t r a t i o n o f j u s t i c e . 
Non-lawyers and assessors a l s o play an important r o l e i n a d m i n i s t r a t i v e t r i b u n a l s 
and courts of s p e c i a l i z e d j u r i s d i c t i o n s . These l a y judges are a part of the 
j u d i c i a r y and belong to i t s h i e r a r c h y , e t h i c s and d i s c i p l i n e . . They discharge a 
q u a n t i t a t i v e l y s u b s t a n t i a l burden of a d j u d i c a t i o n and are c o n t r o l l e d by the 
j u d i c i a r y . There i s considerable débate on.the pros and cons of the l a y 
magistracy but there i s no doubt or .dispute that, the l a y magistracy should be 
given proper p r o f e s s i o n a l o r i e n t a t i o n , i n s t r u c t i o n and i n i t i a t i o n . As laymen, 
they b r i n g to bear upon t h e i r work a non-technical common sense approach to the 
a d m i n i s t r a t i o n of j u s t i c e , but i n doing so they r e q u i r e the same e t h i c s of 
i n t e g r i t y and independence which are es s e n t i a l ' . f o r a judge. They are not and 
need not.be lawyers but they are nevertheless judges and have to decide . . 
according to the r e l e v a n t evidence and the a p p l i c a b l e law. 

112. Among the non-conventional approaches both i n respect of a d j u d i c a t i o n and 
r e p r e s e n t a t i o n , I n d i a provides another example of l o c a l v i l l a g e j u s t i c e systems, 
the h i s t o r y of which goes back s e v e r a l thousand years ago to the Vedas. S i m i l a r 
i n s t i t u t i o n s f l o u r i s h e d i n other ancient c i v i l i z a t i o n s . T r a d i t i o n a l l y , they were 
; manned, by e l d e r s and by wise and learned members who functioned more as judges 
than as l e g i s l a t o r s . A f t e r the advent of independence, there has been a r e v i v a l , 
though somewhat h a l f - h e a r t e d , of the t r a d i t i o n a l i n s t i t u t i o n of Nyaya .Panchayat 
f o r the' d ispensation of j u s t i c e and amicable r e s o l u t i o n of disputes at the 
v i l l a g e l e v e l . In a l i m i t e d way, the Nyaya Panchayats have proved t h e i r u t i l i t y 
by reducing the l e v e l of l i t i g a t i o n , d i m i n i s h i n g the work of r e g u l a r courts and 
i n c u l c a t i n g an atmosphere of peace and harmony i n the r u r a l population.- .The 
p r i n c i p l e of i m p a r t i a l i t y and independence of the l a y judges of the. Nyaya 
Panchayats are not s t a t u t o r i l y recognized and protected, but these p r i n c i p l e s are 
a l s o f u l l y respected by t r a n s f e r r i n g cases, to r e g u l a r courts whenever there 
a r i s e s any apprehension or complaint. By and l a r g e , Nyaya Panchayats succeeded 
i n commanding the f a i t h and confidence of the disputants and the l a y judges who 
served as members of these bodies maintained t h e i r i m p a r t i a l i t y and i n t e g r i t y . 
A study showed .that disputants i n about 90 per cent- of the cases i n the d i s t r i c t 
which was studied were s a t i s f i e d with the:adjudication' of the Nyaya Panchayats 
and i n more than 50 per cent of the remaining 10 per cent i n which p a r t i e s 
sought r e v i s i o n , the judgements of the Nyaya Panchayats were upheld. The 
c r i t i c i s m that the Nyaya Panchayats had become t o o l s i n the hands of r i c h and 
i n f l u e n t i a l - , persons was not s u b s t a n t i a t e d . ]_/ Another study, with which the -
author of t h i s r eport was a s s o c i a t e d showed that.the system of consensual 
people's j u s t i c e i n p e r i o d i c assembly of the people l i v i n g i n a t r i b a l area guided 
by a Gandhian s o c i a l worker was q u i t e e f f e c t i v e i n the settlement of disputes,, 
thus a v o i d i n g a recourse to formal and time-consuming l e g a l proceedings i n 
r e g u l a r c o u r t s . 8̂ / Grassroots j u s t i c e through l o c a l and i n f o r m a l f o r a of 
a d j u d i c a t i o n and dispute r e s o l u t i o n , p a r t i c u l a r l y i n the r u r a l communities of the 
t h i r d world c o u n t r i e s , f o r small l o c a l claims and d i s p u t e s , both c i v i l and 
c r i m i n a l , have unique s i g n i f i c a n c e . They have the advantage of saving time and 
expense and avoiding the a r t i f i c e s of the formal l e g a l system. These advantages 
should be.viewed not with e l i t i s t condescension, but i n a p o s i t i v e s p i r i t and 
with respect f o r the basic goodness of the common people and t h e i r a b i l i t y to 

У See g e n e r a l l y , Dr. R. Kushawaha, Working of Nyaya Panchayat i n I n d i a 
(A case study of Varanasi D i s t r i c t , ICPS. 1977, and foreword to the book by 
Dr. L.M. S i n g h v i ) . 

'8_/ From Takrar to Karar (From Dispute to Settlement). A Study by 
Dr. Upendra Bakshi. 
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cope with a c e r t a i n range o f l e g a l problems. The problem i s t h a t l a y judges who 
are c a l l e d upon tb perform the j u d i c i a l f u n c t i o n s may n e i t h e r have much 
education nor enough t r a i n i n g , and they may be prone to be swayed by current 
l o c a l gossip or sentiment or other i n f l u e n c e s . 

113- At the same time, i t should not be f o r g o t t e n that many-of these l a y judges 
are deeply moved by t h e i r t r a d i t i o n a l e t h i c a l value system and regard the 
fu n c t i o n of judging as " d i v i n e " and i t s d u t i e s i n v i o l a b l e . There i s need to ' 
i n c u l c a t e and r e i n f o r c e i n them the p r i n c i p l e s of i m p a r t i a l i t y and independence 
and to impart a bas i c course of t r a i n i n g to them so tha t they may be f u l l y 
s o c i a l i z e d w i t h i n the j u d i c i a l system. 

114. As a consequence of t h e i r p r o f e s s i o n a l i d e n t i t y and f u n c t i o n a l independence, 
members of the j u d i c i a r y enjoy freedom of b e l i e f , thought, speech, expression, 
a s s o c i a t i o n , assembly and movement. These freedoms are guarantees o f ba s i c -
human r i g h t s and every i n d i v i d u a l i s e n t i t l e d to them as f a c e t s of human d i g n i t y . 
Judges are e n t i t l e d to these freedoms not only as i n d i v i d u a l s but a l s o as judges 
because these freedoms are e s s e n t i a l t o , or u s e f u l i n , the task of judging which 
n e c e s s a r i l y i n v o l v e s : (a) the freedom to t h i n k , c o n s i d e r , study, analyse, and 
be l i e v e (the freedom of thought and b e l i e f ) ; (b) the freedom t o speak, express 
and pronounce (the freedom of speech and ex p r e s s i o n ) ; (c) the freedom to a i d and 
a s s i s t i n the e f f e c t i v e enjoyment of the freedom of thought and b e l i e f and the 
freedom .of speech and expression as w e l l as to improve p r o f e s s i o n a l knowledge, 
s k i l l and a b i l i t i e s , to represent and defend i n d i v i d u a l and c o l l e c t i v e i n t e r e s t s 
and to pro t e c t and promote the p r i n c i p l e of j u d i c i a l independence from e r o s i o n , 
encroachment, or neglect (the freedom of a s s o c i a t i o n , the freedom of assembly, 
and the freedom of movement). 

115. Throughout the world these freedoms are declared as fundamental. Most 
c o n s t i t u t i o n s enshrine these freedoms as ba s i c guarantees i n express terms to a l l 
c i t i z e n s g e n e r a l l y . Nor i s there any d e n i a l i n any c o n s t i t u t i o n o f these 
freedoms to judges i n absolute or s p e c i f i c terms. Freedom i s however always 
r e l a t i v e and i s subject to reasonable s o c i a l r e g u l a t i o n , c o n t r o l and l i m i t a t i o n . 
In the case of judges, l i m i t a t i o n s on those freedoms a r i s e from the nature of 
t h e i r f u n c t i o n s and the s t a t u s , d i g n i t y and honour of t h e i r o f f i c e . 

116. The degree of j u d i c i a l freedom of speech and expression and the extent of 
t h e i r freedom of assembly, a s s o c i a t i o n and movement are sub j e c t to reasonable 
r e s t r i c t i o n s which are conditioned by t r a d i t i o n s , s o c i a l and c u l t u r a l a t t i t u d e s 
and p o l i t i c a l o r g a n i z a t i o n . 9./ There i s obviously a considerable gap i n these 
matters between, f o r example, a country where judges do hot e x e r c i s e t h e i r 
v o t i n g r i g h t s and a country where judges contest popular e l e c t i o n s f o r t h e i r 
j u d i c i a l o f f i c e . In many c o u n t r i e s the freedom of a s s o c i a t i o n of the members of 
the j u d i c i a r y does extend to a c t i v e membership "of p o l i t i c a l bodies and p o l i t i c a l 
a c t i v i t y except i n so f a r as there may be i n c o m p a t i b i l i t y or à c o n f l i c t of 
i n t e r e s t . In Sw i t z e r l a n d , as i n many other countries', membership"of a p o l i t i c a l 
party i s f r e q u e n t l y a c o n d i t i o n of c o n t i n u i n g i n o f f i c e . During the f o r m u l a t i o n 
of the West German Judges' Law i n the l a t e 1950s, the Canadian model of 
non-voting judges was exp r e s s l y r e j e c t e d , and proposed p r o h i b i t i o n s regarding 
p o l i t i c a l a c t i v i t y beyond v o t i n g and party membership were not adopted. In many 

9_/' See g e n e r a l l y , G. Mancini, P o l i t i c s and the Judges - The European 
P e r s p e c t i v e , (198O) 43 M.L.R.I. See a l s o H. P a t r i c k Glenn, L i m i t a t i o n s on 
J u d i c i a l Freedom of speech i n West Germany and Swit z e r l a n d (1985)34 I n t e r n a t i o n a l 
and Comparative Law Qua r t e r l y , pp.159-161. 
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c o u n t r i e s judges have t h e i r trade unions and even r i g h t s of c o l l e c t i v e 
bargaining whereas i n others trade union a c t i v i t y by judges would be regarded as 
a f a l l from the grace of j u d i c i a l o f f i c e . I t i s not p o s s i b l e to enact a u n i v e r s a l 
i n t e r n a t i o n a l p r i n c i p l e p e r m i t t i n g o r . p r o s c r i b i n g j u d i c i a l p a r t i c i p a t i o n i n trade 
union a c t i v i t y . On the other hand, a reasonable measure of the freedom of 
a s s o c i a t i o n guaranteed by international.norms-and conventions cannot be denied t o 
judges. I t i s u n i v e r s a l l y accepted.that judges may enjoy the" freedoms discussed.^ 
above, but subject to the o v e r r i d i n g c o n s i d e r a t i o n t h a t judges s h a l l always 
conduct themselves i n such a manner as to preserve the d i g n i t y of t h e i r o f f i c e 
and - t h e i r : i n d i v i d u a l as w e l l as i n s t i t u t i o n a l i m p a r t i a l i t y and independence. As 
a minimum standard, there i s no o b j e c t i o n to judges having the freedom t o form, 
and j o i n i n g (or not to j o i n ) a s s o c i a t i o n s of judges to improve t h e i r p r o f e s s i o n a l 
knowledge, s k i l l and a b i l i t i e s and to take c o l l e c t i v e a c t i o n to p r o t e c t t h e i r 
j u d i c i a l independence. 

117. J u d i c i a l freedom of speech and expression i s a l s o subject to s i m i l a r 
l i m i t a t i o n s . The o v e r r i d i n g p r i n c i p l e i s that.judges should always conduct • 
themselves i n such a manner as to preserve the d i g n i t y of t h e i r office and t h e i r 
i n d i v i d u a l as w e l l as i n s t i t u t i o n a l i m p a r t i a l i t y and independence. What i s 
becoming f o r a judge to say, whether i t d e t r a c t s from the d i g n i t y of j u d i c i a l 
o f f i c e or i t s independence are e s s e n t i a l l y matters of a t t i t u d e . a n d usage. In a 
recent d e c i s i o n , the Swiss Federal Court h e l d , i n 1982, t h a t the j u d i c i a l 
freedom of speech-does not permit a judge to enter i n t o p o l i t i c a l . c o n t r o v e r s y i n 
r e l a t i o n to concrete events (konkreten vorkommnissen). 10/ The West German 
Federal C o n s t i t u t i o n a l Court rendered a d e c i s i o n i n 1985 11/ h o l d i n g t h a t 
j u d i c i a l freedom of speech i s guaranteed only to the extent that i t s e x e r c i s e i s 
not incompatible with the o b l i g a t i o n o f r e s t r a i n t inherent i n j u d i c i a l o f f i c e as 
understood-by t r a d i t i o n a l p r i n c i p l e s . The West German d e c i s i o n r e s u l t e d from the 
s i g n i n g :by:'a Lower Saxony C i v i l Court judge of a p e t i t i o n published i n a 
newspaper i n support of a teacher who had been dismissed f o r p o l i t i c a l a c t i v i t i e s 
and whoseJcase f o r reinstatement was pending before a labour appeal c o u r t . The 
Swiss d e c i s i o n arose from the a c t i v i t i e s o f a l o c a l e l e c t e d Zurich judge who 
p a r t i c i p a t e d i n the d i s t r i b u t i o n o f p o l i t i c a l t r a c t s c a l l i n g f o r the suspension 
of c e r t a i n - l e g a l proceedings i n v o l v i n g a l a r g e number of young people. These 
two:.instances help to h i g h l i g h t the l i m i t s upon j u d i c i a l freedom of speech and 
expression i n two s i t u a t i o n s i n two European c o u n t r i e s . I t may be noted that 
c o n t i n e n t a l judges have g e n e r a l l y e x e r c i s e d greater i n d i v i d u a l p o l i t i c a l freedom-
than t h e i r common law counterparts, so t h a t such l i m i t s w i l l g o - f a r t h e r i n common 
law j u r i s d i c t i o n s where the Shakespearean counsel i s o f t e n more apposite : ''Give 
every man t h i n e ear, but few thy v o i c e " . Those few should be the brethren of 
the judges with whom of course there must be candid and honest communication and 
d e l i b e r a t i o n and the secrecy of those d e l i b e r a t i o n s of the conference of judges 
must always be s c r u p u l o u s l y preserved. Woodrow Wilson sketched i n I908 a 
v i g n e t t e of j u d i c i a l r e t i c e n c e and i t s r a t i o n a l e i n words which represent the 
e s s e n t i a l - p r i n c i p l e : "The most r e t i c e n t men i n Washington are the members of the 
Supreme Court of the United Sta t e s . I t would of course be a great breach on the 
p a r t - o f any member of t h a t Court t o d i s c u s s any question i n v o l v e d i n a pending 
case which the Court was c o n s i d e r i n g or was about to consider; but h i s o b l i g a t i o n 
of r e t i c e n c e goes much f u r t h e r than t h a t . Almost any piece of p u b l i c p o l i c y t h a t 

10/ See Glenn, supra. 
11/ I b i d . 
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touches the i n d i v i d u a l , though i t be never d i r e c t l y , may sooner or l a t e r come 
before the Supreme Court. Every member of the Court, t h e r e f o r e , f e e l s bound to 
keep h i s opinions upon such matters to him s e l f " . 12/ 

118. Among the t r a d i t i o n a l safeguards of j u d i c i a l independence, the most notable 
i s t hat of s e c u r i t y of tenure. I t means .that a judge has a guaranteed r i g h t t o 
reach the mandatory age of. retirement or u n t i l the e x p i r y of h i s term of o f f i c e 
and may not be removed except f o r i n c a p a c i t y or proved misbehaviour. I t also, 
means th a t the term of o f f i c e , emoluments and other c o n d i t i o n s of s e r v i c e of 
judges (such as, e.g. age of r e t i r e m e n t ) , s h a l l not be a l t e r e d t o t h e i r detriment. 
This i s an elementary safeguard and i s found i n most l e g a l systems. When:this 
elementary safeguard i s destroyed and judges are put on the sufferance of the 
executive or m i l i t a r y Governments, the independence of the j u d i c i a r y i s the f i r s t 
v i c t i m . -

119. The p r i n c i p l e of s e c u r i t y of tenure may appear to be an elementary safeguard 
of j u d i c i a l independence i n the world today, but i t i s w e l l to remember th a t i t • 
took many h i s t o r i c s t r u g g l e s to e s t a b l i s h i t on a f i r m f o o t i n g as the most 
fundamental of a l l the safeguards. An i l l u s t r a t i v e reference to B r i t i s h h i s t o r y 
would be i n s t r u c t i v e . ,L .- . 

120. In the. s i x t e e n t h and seventeenth c e n t u r i e s , the j u d i c i a r y i n England and 
Scotland was s u b s t a n t i a l l y a pa r t of the r o y a l establishment, though the j u d i c i a l 
f u n c t i o n s were.exercised e s s e n t i a l l y by judges or on t h e i r a dvice. Judges h e l d 
o f f i c e a t the King,'s or Queen's pleasure and could be removed vmceremoniously and 
without cause. They could ..also be suspended. The King sometimes merely forbade 
them to s i t i n c o u r t . In the landmark case of Commendams¿ S i r Edward Coke, 
Chief J u s t i c e and h i s companion judges were not prepared to accept the r o y a l 
d i r e c t i o n not to proceed t o judgement u n t i l they had conferred w i t h the King, 
whereupon they were summoned before King James I and a l l , t h e judges, except 
Coke, were coerced to.comply. In c e r t a i n cases, the King would c o n s u l t the 
judges i n advance on the l e g a l i t y of a p a r t i c u l a r a c t and the judges.would then. 
hear and decide the same matter,: though they might have rendered an e x t r a j u d i c i a l 
o p i n i o n e a r l i e r . Judges received t h e i r s a l a r i e s from the King out of r o y a l 
revenue and at the d i s c r e t i o n of the King. Their promotion was e n t i r e l y a t the -
pleasure of the Crown. They could a l s o be t r a n s f e r r e d from one j u d i c i a l o f f i c e 
to another as was S i r Edward Coke from the o f f i c e of Chief J u s t i c e o f the. 
Common Pleas to th a t o f . t h e - C h i e f J u s t i c e of the King's Bench i n I613.. But .the 
p r i n c i p l e of the independence o f t h e - j u d i c i a r y , Independent o f the favours and . 
the anger of the Crown, was t a k i n g hold of the p u b l i c mind and was beginning to 
assume the status, o f a moral norm. 

121. In the s t r u g g l e between the King and Parliament, judges became t a r g e t s and-
v i c t i m s but i n the.long,run the j u d i c i a r y b e n e f i t e d from t h a t , s t r u g g l e . As-
judges were under the r o y a l thumb, they i n c u r r e d parliamentary odium and t h e i r 
a c t i v i t i e s - w e r e l a b e l l e d by the Commons as " i l l e g a l " , , " c o n t r a r y to fundamental 
law", and "corrupt". The Chief J u s t i c e of the King's Bench was impeached i n • 
1680 by the House of Commons f o r having " t r a i t o r o u s l y and wickedly endeavoured 

12/ Woodrow Wilson, C o n s t i t u t i o n a l Government i n the United States, 1908, 
pp.122-123. 
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to subvert the fundamental laws", and though the House o f Lords d i d not impeach 
him, he was removed from the Bench. Impeachment proceedings were i n i t i a t e d 
a gainst the judges who held i n the Ship Money Case t h a t the King had power to 
levy i n d i r e c t t a x a t i o n i n respect of ships without the consent of Parliament. On 
the other hand, the House of Lords summoned Chief J u s t i c e Holt to account f o r h i s 
d e c i s i o n i n Rex v. K n o l l y s , h o l d i n g t h a t the court had the r i g h t to determine the 
existence of a p r i v i l e g e claimed by the House of Lords. In the event. 
Chief J u s t i c e Holt denied the demand made upon him by the Lords and c a t e g o r i c a l l y 
s t a t e d t h a t the Lords had no power to question him or the j u d i c i a l d e c i s i o n of 
the court except i n appeal. The House of Commons too questioned the cou r t s and 
even attempted t o win them t o t h e i r viewpoint. In l629, the House o f Commons 
sought to persuade the Barons of the Exchequer to change t h e i r minds and i t i s 
i n t e r e s t i n g that the King protested at t h i s attempt by the Commons t o i n t e r f e r e 
with the j u d i c i a r y , i n s i s t i n g that judges should not be so approached. Einbattled 
by r o y a l i n t e r f e r e n c e with the j u d i c i a l process and by known j u d i c i a l 
p r e d i s p o s i t i o n f o r the Crown, Parliament set out to remedy the balance of power 
and to provide i n s t i t u t i o n a l safeguards f o r the independence of the j u d i c i a r y . 
I t may be that Parliament was more anxious t o l i m i t and c u r t a i l r o y a l powers than 
to ensure j u d i c i a l independence. Be t h a t as i t may, parliamentary i n i t i a t i v e and 
i n s i s t e n c e on the p r i n c i p l e t h a t judges must be independent and i m p a r t i a l , and 
the moral sense of the community, r e f l e c t e d s y m b o l i c a l l y , f o r example, i n 
Lord Coke's defiance of r o y a l i n t e r f e r e n c e and the p u b l i c d i s a p p r o v a l of h i s 
d i s m i s s a l , brought about the l i b e r a t i o n of the judges from the compulsions of 
r o y a l concubinage. An Act of Parliament e s t a b l i s h e d the j u d i c i a l oath and 
provided that judges should swear that they s h a l l not re c e i v e any fee or present 
from a party to a case before them except t h e i r s a l a r i e s from the King. They 
were forbidden to give o p i n i o n or counsel when the King was a party and were 
placed under a s t a t u t o r y d i r e c t i o n not to regard any l e t t e r or message from the 
King on any point pending before them. Later i n the seventeenth century. 
Parliament i n England began to achieve the s e c u r i t y of j u d i c i a l tenure. In 
January I64O, the Lords presented a p e t i t i o n to the King i n June, the King agreed 
and informed the Parliament that "the judges h e r e a f t e r s h a l l hold t h e i r p l a ces, 
quam d i u se bene g e s s e r i n t . But i n I669 King Charles I I again made the tenure of 
judges dependent on r o y a l pleasure. So d i d James I I . In 167З, the Commons 
debated a b i l l p r o v i d i n g t h a t judges should hold o f f i c e during good behaviour but 
the b i l l was not enacted. In I68O, the Commons summoned judges who had been 
removed to inform themselves of the circumstances and motives of t h e i r removal. 
In 1691, "an Act f o r a s c e r t a i n i n g the commissions and s a l a r i e s of judges" was 
passed by both Houses, but i t d i d not re c e i v e the r o y a l assent. I t was f i n a l l y 
by the Act o f Settlement (170O) that the c o n s t i t u t i o n a l s t a t u s of an independent 
j u d i c i a r y was e s t a b l i s h e d by p r o v i d i n g t h a t "judges' commissions be made 
quam d i u se bene g e s s e r i n t and t h e i r s a l a r i e s be as c e r t a i n e d and e s t a b l i s h e d , but 
upon the address of both Houses of Parliament i t may be l a w f u l to remove them." 
I t i s by t h i s p r o v i s i o n i n the Act o f Settlement of 17OO t h a t a f i r m foundation 
was l a i d f o r the s e c u r i t y of j u d i c i a l tenure which was p r e v i o u s l y t r e a t e d as a 
pl a y t h i n g by successive kings and parliaments i n t h e i r contest f o r hegemony. In 
the f o l l o w i n g era, and more p a r t i c u l a r l y i n the modern age, the e d i f i c e of the 
independence of the j u d i c i a r y was r a i s e d on that secure foundation. 

122. Even a f t e r the Act of Settlement, the commissions o f judges ceased on the 
death of the r e i g n i n g k i n g and t h e i r s a l a r i e s were not properly a s c e r t a i n e d and 
es t a b l i s h e d . 15/ By an Act passed i n the r e i g n of Queen Anne i t was provided 

15/ Shetreet, o p . c i t . , p.10, quoting Lord Sankey, L.C., 90 House o f Lords 
Debates 77 (25 November, 1955). 
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t h a t the commissions of the judges would continue u n t i l s i x months a f t e r the 
death of the r e i g n i n g sovereign unless the succeeding sovereign chose to 
terminate the commission of a judge before the e x p i r y of t h a t period of 
s i x months. 14/ King George I I I on h i s accession suggested t h a t the commissions 
and s a l a r i e s of judges be b e t t e r safeguarded 15_/ and i t was i n 176O t h a t i t was 
provided t h a t judges should continue t o hold o f f i c e during good behaviour and 
notwithstanding the demise of the monarch, and t h a t t h e i r s a l a r i e s should be a 
permanent charge upon the C i v i l L i s t . Scandalous as i t may appear today, 
" j u d i c i a l s a l a r i e s were supplemented by a d d i t i o n a l sources of income such as 
j u d i c i a l f e e s , presents, p r o f i t s a r i s i n g out of the s a l e of o f f i c e s , allowances 
f o r robes and loaves of sugar," 16/ u n t i l s p e c i f i c l e g i s l a t i o n was enacted and 
a d d i t i o n a l supplemental sources of income were e l i m i n a t e d i n respect o f judges. 
The present p o s i t i o n i s t h a t " a l l the judges of the High Court and of the Court 
of Appeal, with the exception of the Lord Chancellor, s h a l l hold t h e i r o f f i c e s 
during good behaviour, s u b j e c t to a power of removal by His Majesty on an address 
to His Majesty by both Houses of Parliament", judges' s a l a r i e s are a s c e r t a i n e d 
and e s t a b l i s h e d by law and judges cannot engage i n any incompatible a c t i v i t y . 
Judges i n the United Kingdom are today among the highest paid p u b l i c o f f i c i a l s 
and the s a l a r i e s o f the higher j u d i c i a r y are adjusted according to the r i s e i n 
cost of l i v i n g along w i t h the r e c i p i e n t s o f top s a l a r i e s . The p r o f e s s i o n a l 
incomes of Queen's Counsel i n the highest income brackets are s t i l l c o n s i d e r a b l y 
higher than those of the judges, but j u d i c i a l o f f i c e c a r r i e s not only high 
a u t h o r i t y but great honour and p r e s t i g e and i s regarded as p u b l i c s e r v i c e of a 
high order. Judges i n the higher j u d i c i a r y are r e c r u i t e d from the l e g a l 
p r o f e s s i o n e x c l u s i v e l y and the j u d i c i a r y i n the United Kingdom i s t h e r e f o r e c l o s e 
to the p r o f e s s i o n . J u d i c i a l o f f i c e i s regarded as another phase i n the career of 
members of the p r o f e s s i o n . High j u d i c i a l o f f i c e i s not a matter of promotion f o r 
a career j u d i c i a r y . Many i n B r i t a i n regard t h a t as an important source of 
support f o r the p r i n c i p l e of independence. That may w e l l be so today but there 
was a time not so long ago when appointments to j u d i c i a l o f f i c e were mixed w i t h a 
v i s i b l e measure of p o l i t i c a l motive. The appointments are now made more and more 
on the b a s i s of p r o f e s s i o n a l merit and j u d i c i a l a b i l i t y . The Lord Chancellor who 
i s h i m s e l f a p o l i t i c i a n remains the key to the maintenance of the p r i n c i p l e o f 
independence i n Great B r i t a i n . The Lord Chancellor has extensive powers i n 
respect of j u d i c i a l appointments and removals. The o f f i c e remains a bundle of 
b a f f l i n g p e r p l e x i t i e s . The Lord Chancellor i s a t once the head of the j u d i c i a r y . 
Speaker of p r e s i d i n g o f f i c e r of the House of Lords and a member of the Cabinet. 
The p e r s o n a l i t y of the Lord Chancellor, h i s sense of independence and h i s s t y l e 
of f u n c t i o n i n g are v i t a l t o the independence of the j u d i c i a r y i n Great B r i t a i n . 

14/ I t i s noteworthy, as pointed out by h i s t o r i a n s and s c h o l a r s t h a t i n 
1714 and 1727, a number of judges f a i l e d t o be reappointed on the accession of 
George I and George I I and other judges were moved from o f f i c e before the 
s i x months had e x p i r e d . 

15/ These words were r e c i t e d i n the preamble to the Act of 176O, See 
28 Commons Journal 1094-

16/ Shetreet, o p . c i t . , p.11. 
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123. I t i s an o f f i c e o l d e r than Parliament and older than the Magna Carta. V]_l 
By the middle of the fourteenth century, the Lord Chancellor had become an important 
j u d i c i a l o f f i c e r but he had other f u n c t i o n s too. Thomas More, 18/ a layman 
t r a i n e d i n the common law and the son of a judge of the King's Bench i s g e n e r a l l y 
regarded as the f i r s t of a new breed of lawyer-Chancellors. The woolsack on which 
the Lord Chancellors sat was often s t u f f e d with p o l i t i c a l thorns. 19/ A 
Lord Chancellor noted that the o f f i c e represented an antiquated and i r r a t i o n a l 
accumulation of functi o n s and successive holders of the o f f i c e have declared that 
these f u n c t i o n s were beyond the work of any one man. 20/ He suggested that the 
Lord Chancellor should no longer act as a j u d i c i a l member of the House of Lords 
nor as i t s Speaker but should f u n c t i o n only as a M i n i s t e r of J u s t i c e . Another 
Lord Chancellor, Lord Birkenhead, however, argued t h a t only a man respected by 
hi s p r o f e s s i o n a l colleagues could properly r e c o n c i l e t h e i r i n t e r e s t s and those of 
Government. He put h i s j u s t i f i c a t i o n f o r the s u r v i v a l of the present s t r u c t u r e 
of the o f f i c e of Lord Chancellor, i n o p p o s i t i o n to the p r i n c i p l e of separation of 
powers as f o l l o w s : "In every democracy there a r i s e from time to time occasions of 
jealousy and d i f f i c u l t y between the j u d i c i a r y and the executive. Our present 
system, under which the head of the j u d i c i a r y i s a l s o a prominent member of the 
executive Government, has i t s disadvantages. But i t has t h i s great advantage -
that i t provides a l i n k between the two sets of i n s t i t u t i o n s ; i f they are t o t a l l y 
severed there w i l l disappear with them any c o n t r o l l i n g or suggestive force 
e x t e r i o r to the judges themselves, and i t i s d i f f i c u l t to b e l i e v e that there i s 
no n e c e s s i t y f o r the existence of such a p e r s o n a l i t y , imbued on the one hand with 
l e g a l ideas and h a b i t s of thought, and aware on the other of the problems which 
engage the a t t e n t i o n of the executive Government. In the absence of such a person 
the j u d i c i a r y and the executive are l i k e l y to d r i f t asunder to the point of a 
v i o l e n t s eparation, followed by a s t i l l more v i o l e n t and di s a s t r o u s c o l l i s i o n . " 211 
A former Lord Chancellor, Lord Elwyn-Jones, t e l l s us i n h i s autobiography 22/ that 
during the Second World War, the House of Lords began to meet at 2.3О p.m. instead 
of 4-30 p.m. and a f t e r t h i s the Lord Chancellor was only able to preside 
o c c a s i o n a l l y over the j u d i c i a l s i t t i n g s of the House of Lords and h i s r o l e as a 
judge was somewhat diminished. 23/ He emphasizes t h a t one of the fu n c t i o n s of the 

17/ Nicholas U n d e r b i l l , The Lord Chancellor. 1978. See Foreword by the 
Rt. Hon. the Lord Elwyn-Jones, Lord High Chancellor o f Great B r i t a i n . See a l s o 
R.F.V. Heuston, Lives of the Lord Chancellors and Keepers of the Great Seal 
(8 volumes); Maurice Bond and David Beamish, The Lord Chancellor, (Information 
O f f i c e , 1977). 

18/ See G.R. E l t o n , Studies i n Tudor and Stuart P o l i t i c s and Government; 
R.W. Oiambers, Thomas More (1935). 

19/ Nicholas U n d e r b i l l , op. c i t . , p. XI. 
20/ I b i d . , p. 195. 

21/ I b i d . , pp. 196-197. 

22/ Lord Elwyn-Jones, In My Time, 1985. 

23/ I b i d . , p. 266. 
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o f f i c e of Lord Chancellor i s to s u s t a i n the independence of the j u d i c i a r y , because 
Great B r i t a i n has no w r i t t e n c o n s t i t u t i o n and the r e s p o n s i b i l i t i e s of the d i f f e r e n t 
areas of the Government are not defined. 24/ Lord Hailsham argues f u r t h e r that i n 
the absence of a w r i t t e n c o n s t i t u t i o n , the Lord Chancellor p r i m a r i l y discharges 
the f u n c t i o n of ensuring separation of powers, "a task he can only f u l f i l i f he 
s i t s somewhere near the apex of the c o n s t i t u t i o n a l pyramid, armed with a long 
barge pole to keep o f f marauding c r a f t from any quarter". 25./ Nicholson U n d e r h i l l , 
an author, remarks that the Lord Chancellor c a r r i e s both p r o f e s s i o n a l and 
p o l i t i c a l weight: "only thus can he protect the r u l e of law and the independence 
of the j u d i c i a r y from w i t h i n the Cabinet and conversely keep the courts w i t h i n 
t h e i r proper sphere". 26/ The Lord Chancellor i s a cabinet m i n i s t e r and comes and 
goes with the party i n power. He takes ceremonial precedence over the 
Prime M i n i s t e r , though he i s appointed by the Queen upon the advice of the 
Prime M i n i s t e r . His o f f i c e comes to an end when the Prime M i n i s t e r so d e s i r e s or 
so decides or when h i s party s u f f e r s e l e c t o r a l defeat a t the p o l l s . The appointment 
i s based on p o l i t i c a l c o n s i d e r a t i o n s , although the person s e l e c t e d i s always of 
high standing and enjoys the confidence of the Bench and the Bar. 27/ I f the 
p o l i t i c a l nature of h i s appointment, the precarious tenure of h i s o f f i c e , and the 
f a r - r e a c h i n g a u t h o r i t y and c o n t r o l he enjoys and ex e r c i s e s over the j u d i c i a r y have 
not impaired j u d i c i a l independence i n Great B r i t a i n , i t i s l a r g e l y due to the 
B r i t i s h temperament and c i v i c c u l t u r e and the f u n c t i o n a l v i a b i l i t y of B r i t i s h 
i n s t i t u t i o n s . I t s main merit i s that i t works s a t i s f a c t o r i l y without undermining 
j u d i c i a l independence. Obviously, the o f f i c e of the Lord Chancellor i s a r e s u l t 
of h i s t o r i c a l e v o l u t i o n through p e c u l i a r circumstances and does not represent an 
exportable model. I t i s unthinkable f o r any other country today i n terms of modern 
c o n s t i t u t i o n a l i s m and the d o c t r i n e of separations of powers to make a cabinet 
m i n i s t e r the head of the j u d i c i a r y or v i c e versa. What deserves to be emphasized 
i s that l e g a l t r a d i t i o n s and p o l i t i c a l c u l t u r e and the i n t r i n s i c s t r e n g t h of 
j u d i c i a l i n s t i t u t i o n s can sometimes (though r a r e l y ) , safeguard the independence 
of the j u d i c i a r y even though the apparatus may not be t h e o r e t i c a l l y and l o g i c a l l y 
sound. 

124. There are many co u n t r i e s i n which the M i n i s t e r of J u s t i c e i s vested with 
extensive powers and h i s department p a r t i c i p a t e s i n the i n s p e c t i o n and merit and 
performance e v a l u a t i o n of the work of judges at d i f f e r e n t l e v e l s . M i n i s t e r s of 
J u s t i c e a l s o serve as important members of the c o u n c i l s of the j u d i c i a r y i n many 
c o u n t r i e s . They have a c r u c i a l r o l e i n j u d i c i a l appointments, removals, and i n 
the i n i t i a t i o n of d i s c i p l i n a r y proceedings against judges and g e n e r a l l y i n 
developing proper r e l a t i o n s between the j u d i c i a r y and the e x e c u t i v e . In some 

24/ I b i d . 
25/ U n d e r h i l l , op. c i t . , p. 197. 

26/ I b i d . , p. 201. 

27/ G. Coldstream, J u d i c i a l Appointments i n England (1957) 43 Am. Jud. 
S o c i e t y , 41, p. 44 and Lord Goddard, P o l i t i c s and the B r i t i s h Bench (1959) 
43 Am. Judicature S o c i e t y , 124, p. 12^^ 
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c o u n t r i e s , a M i n i s t e r of J u s t i c e i s the Attorney-General and performs s e v e r a l 
q u a s i - j u d i c i a l f u n c t i o n s . In most c o u n t r i e s , the burden of advocating the point 
of view of the j u d i c i a r y before the executive and the l e g i s l a t u r e i n various 
matters and of securing budgetary a l l o c a t i o n s and a p p r o p r i a t i o n s f a l l s on the 
M i n i s t e r of J u s t i c e . As a bridge between the j u d i c i a r y , the l e g i s l a t u r e and the 
executive, the M i n i s t e r of J u s t i c e are i n a vantage p o s i t i o n to defend and 
strengthen the s e c u r i t y of j u d i c i a l tenures and the independence of the j u d i c i a r y . 

125. S e c u r i t y of j u d i c i a l tenure during.good behaviour i s expressed i n 
c o n s t i t u t i o n a l terms by i n s u l a t i n g the j u d i c i a r y from executive i n t e r f e r e n c e . 
Judges are not irremovable i n any system but removal procedures i n respect of 
judges are s p e c i a l l y designed to ensure that they may,not be removed except f o r 
i n c a p a c i t y or misbehaviour, that they may.be removed only by the l e g i s l a t u r e or by 
the j u d i c i a r y i t s e l f , or by a s p e c i a l a u t h o r i t y and by a s p e c i a l procedure meant 
to safeguard the s e c u r i t y of tenure and the r i g h t s of the judge concerned. In 
England and many other c o u n t r i e s Parliament has the power of removal by m_eans 
of an address to the head of the State i n respect of judges s e r v i n g i n the higher 
j u d i c i a r y but the power i s r a r e l y used. Since the Act of Settlement (I7OO), the 
power has been used only once i n England i n I83O. 

126. In Scotland, judges hold o f f i c e - ad vitam aut culpam which makes them 
irremovable except on the ground of culpable conduct. In many co u n t r i e s there i s 
a system of impeachment of judges. I t has been suggested that . t h e o r e t i c a l l y i t 
i s - p o s s i b l e f o r a judge to-,be dismissed or impeached not only f o r misconduct but 
fo r any other reason which might induce the l e g i s l a t u r e to pass the r e q u i s i t e 
address 28/ or to impeach the judge. Happily, t h i s has not been so. The 
l e g i s l a t u r e s have generally, shown due respect to the j u d i c i a r y and a l a r g e measure-
of s e l f - r e s t r a i n t . Other procedures f o r the removal of judges of the higher 
j u d i c i a r y are a l s o d e f e r e n t i a l to the p r i n c i p l e of s e c u r i t y . o f tenure, but judges 
of i n f e r i o r rank.at the lower rungs of the j u d i c i a r y might be s a i d to re c e i v e a 
l e s s e r degree of p r o t e c t i o n i n c e r t a i n j u r i s d i c t i o n s . They are d e a l t however with 
g e n e r a l l y by the j u d i c i a r y i t s e l f or by bodies composed predominantly of. judges. 
The Ombudsman, the-Complaints T r i b u n a l s , the J u d i c i a l Commission and s i m i l a r other 
bodies i n d i f f e r e n t c o u n t r i e s which play an important part i n such proceedings . 
are trustworthy f o r j u d i c i a l a c c o u n t a b i l i t y and do not undermine the s e c u r i t y -
of j u d i c i a l tenures unreasonably. 

127. The concern f o r the independence of the j u d i c i a r y l e d to p r o v i s i o n s of l i f e 
tenures f o r judges i n . c e r t a i n c o n s t i t u t i o n a l systems. Most modern c o n s t i t u t i o n s , 
however, l a y down a mandatory age of retirement. There i s much to be s a i d f o r a 
c o n s t i t u t i o n a l l y f i x e d mandatory age. of retirement. In some c o u n t r i e s the s e n i l i t y 
of judges who.enjoy a . l i f e term poses a d e l i c a t e and d i f f i c u l t problem. A judge . 
who cannot perform the f u n c t i o n s of h i s o f f i c e i n a s a t i s f a c t o r y manner cannot 
i n s p i r e confidence. S e n i l i t y i n a judge d e t r a c t s from the d i g n i t y of j u d i c i a l - , 
o f f i c e ; a s e n i l e judge can neith.er be j u d i c i a l nor independent. A,mandatory 
age of retirement operates uniformly and avoids i n v i d i o u s i n d i v i d u a l d i s t i n c t i o n s . 
I t makes way f o r younger judges i n the f u l l n e s s of t h e i r maturity and vigour and 
s t r i k e s a balance between s e c u r i t y of tenure and the e f f i c i e n c y of j u d i c i a l 
f u n c t i o n i n g . In 1959 the United Kingdom changed the - l i f e tenure of a l l newly 

28/ See E.O.S. Wade and G. Godfrey P h i l l i p s , C o n s t i t u t i o n a l and 
A d m i n i s t r a t i v e Law, Ninth e d i t i o n (by A.W. B r a d l e y ) , p. 316. 
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appointed judges i n the higher j u d i c i a r y to compulsory retirement a t the age of 75. 
Most -written constit-utions provide f o r a mandatory retirement age which v a r i e s 
from country to country and from one grade or rank to another w i t h i n the same 
country. Thus i n I n d i a , Supreme Court judges r e t i r e at 65, High Court judges a t 62 
and D i s t r i c t j-udges and judges helow that rank at 58. In England the age of 
retirement f o r magistrates i s 70 years; f o r c i r c u i t judges 72 years; and f o r 
judges of the Supreme Court 75 years. A reasonable age of retirement p r o v i d i n g f o r 
a reasonable span of s e r v i c e and an adequate pension are aspects of s e c u r i t y of 
tenure i n an extended sense. 

128. A proper age of retirement depends on l i f e expectancy, emplojraient o p p o r t u n i t i e s 
f o r the younger candidates at the j u n i o r l e v e l s of the j u d i c i a r y and the age of 
retirement i n p u b l i c employment g e n e r a l l y . Adequacy of pension a l s o depends on 
s i m i l a r f a c t o r s . In p r i n c i p l e , j u d i c i a l tenure age of reti r e m e n t , s a l a r i e s , 
other p e r q u i s i t e s of o f f i c e and pension deserve p a r t i c u l a r l y favourable a t t e n t i o n 
and should be appropriate to the s t a t u s , d i g n i t y and r e s p o n s i b i l i t i e s o f j u d i c i a l 
o f f i c e . 

129. Owing to r a p i d and constant i n f l a t i o n , and the consequent e r o s i o n of the value 
of money, i t i s not s u f f i c i e n t merely to adhere to the o l d c o n s t i t u t i o n a l formula 
t h a t j u d i c i a l emoluments s h a l l not be reduced or a l t e r e d to the detriment of 
judges. What i s necessary i s to provide an independent machinery and a f a i r 
formula t o ensure t h a t j u d i c i a l emoluments and pensions are e f f e c t i v e l y augmented 
to n e u t r a l i z e i n f l a t i o n and thus f r e e judges from f i n a n c i a l a n x i e t i e s . 

150. In some t h i r d world c o u n t r i e s , the problem i s one of extreme inadequacy of 
j u d i c i a l emoluments and pensions. The p r i n c i p l e t h a t there should be adequate 
s a l a r i e s and pensions f o r judges, commensurate with the s t a t u s , d i g n i t y and 
r e s p o n s i b i l i t y of t h e i r o f f i c e and that j u d i c i a l s a l a r i e s and pensions should be 
r e g u l a r l y l i n k e d and f u l l y adjusted to p r i c e increases i s i n c o n t r o v e r t i b l e . To 
implement that p r i n c i p l e i s d i f f i c u l t where a paucity of resources, economic 
under-development or s p i r a l l i n g i n f l a t i o n do not permit p u b l i c s e r v i c e s to be 
adequately compensated. Judges i n some of these c o u n t r i e s are compensated as 
c i v i l servants but not as adequately as they should be. Judges tend to compare 
t h e i r emoluments with the earnings of s u c c e s s f u l lawyers i n p r i v a t e p r a c t i c e 
r a t h e r than w i t h other c i v i l servants or other p r o f e s s i o n a l s i n government s e r v i c e , 
and by that standard they are r a t h e r i l l - p a i d . I t i s noteworthy that i n some 
cou n t r i e s the more s u c c e s s f u l lawyers are not w i l l i n g to accept j u d i c i a l o f f i c e . 

131. Although there i s a strong case f o r the immediate improvement of s a l a r i e s 
and pensions of judges to safeguard and strengthen t h e i r i n t e g r i t y and 
independence, the problem i s f a r from simple. There i s a l s o a strong j u s t i f i c a t i o n 
f o r c e r t a i n p e r q u i s i t e s l i k e housing f o r judges i n c e r t a i n j u r i s d i c t i o n s where 
i t i s extremely expensive and d i f f i c u l t to rent l i v i n g accommodation. 

132. The appointment of part-time judges, ad hoc judges, temporary and probationary 
judges (with probationary periods f o l l o w i n g t h e i r i n i t i a l recruitment or 
appointment, p a r t i c u l a r l y where the powers of appointment and co n f i r m a t i o n are 
ex e r c i s e d by the j u d i c i a r y i t s e l f ) , j u s t i c e s of the peace and l a y magistrates i s 
wide-spread throughout the world. Obviously i t cannot be changed overnight or 
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even over a long period of time. The system has i t s j u s t i f i c a t i o n i n p r a c t i c a l 
v i a b i l i t y and t r a d i t i o n a l a c c e p t a b i l i t y . What i s necessary i s to provide 
appropriate safeguards. For ins t a n c e , the C o n s t i t u t i o n of I n d i a provides f o r the 
appointment of ad hoc judges or f o r requesting r e t i r e d judges or judges of another 
court to attend the court and f u n c t i o n as judges but t h i s i s a power vested i n the 
j u d i c i a r y i t s e l f 

133- I t i s a u n i v e r s a l l y accepted p r i n c i p l e that the assignment of a judge to a 
post w i t h i n the system of j u d i c i a l a d m i n i s t r a t i o n or w i t h i n a p a r t i c u l a r court to 
which he i s appointed or the assignment of cases to a judge or the composition of 
benches and preparation of cause l i s t s are i n t e r n a l a d m i n i s t r a t i v e f u n c t i o n s which 
have to be c a r r i e d out by the j u d i c i a r y i t s e l f . In some systems these func t i o n s 
are the prerogative of the p r e s i d i n g judge; i n others they may be c a r r i e d out i n 
a c o l l e g i a t e manner and by a process of c o n s u l t a t i o n or delegation among the judges 
concerned. In no case however can any outside i n t e r v e n t i o n be countenanced, nor 
can l i t i g a n t s or t h e i r lawyers be allowed to choose a p a r t i c u l a r judge. I t cannot 
be overemphasized that the posting of judges and assignment of cases should be 
i n s u l a t e d from outside i n t e r f e r e n c e and motivated malpractices f o r the sake of 
the p r i n c i p l e s of i m p a r t i a l i t y and independence. I t i s a l s o important that 
promotions w i t h i n the j u d i c i a r y should be based on an o b j e c t i v e assessment o f the 
judge's i n t e g r i t y , independence, p r o f e s s i o n a l competence, experience, humanity 
and commitment to uphold the r u l e of law. J u d i c i a l promotions on the basis of 
extraneous considerations are a species of reprehensible nepotism and have a 
tendency t o corrupt and demoralize the j u d i c i a r y . The enemy i s not merely 
executive i n t e r f e r e n c e . A more dangerous enemy i s the lack of o b j e c t i v i t y among 
judges and t h e i r s u b j e c t i v e p r o c l i v i t i e s and questionable personal preferences. 
Fundamental to the working of the system are the p r o f e s s i o n a l i n t e g r i t y and 
o b j e c t i v i t y of the judges who are c a l l e d upon to r e c r u i t and promote judges or 
advise or concur i n the matter of j u d i c i a l postings, promotions and t r a n s f e r s . 

134. Another problem which has a bearing on the p r i n c i p l e of independence a r i s e s 
from the t r a n s f e r of judges without t h e i r consent i n c e r t a i n j u r i s d i c t i o n s . In 
many c o u n t r i e s , the t r a n s f e r of judges i s a rout i n e matter as a part o f the career 
of j u d i c i a l o f f i c e r s . Except where the t r a n s f e r of judges i s a part of a system 
of re g u l a r r o t a t i o n , the t r a n s f e r of a judge without h i s consent may be p u n i t i v e 
i n motive or e f f e c t , and such t r a n s f e r s have a tendency to i n t e r f e r e w i t h j u d i c i a l 
d i g n i t y and independence. In India where there were s e v e r a l rounds of 
c o n s t i t u t i o n a l l i t i g a t i o n r e l a t i n g to the t r a n s f e r of c e r t a i n High Court judges, 
the Supreme Court has l a i d down that judges may be t r a n s f e r r e d without t h e i r 
consent as a part of a p o l i c y of n a t i o n a l i n t e g r a t i o n or f o r other v a l i d and 
reasonable p o l i c y c o n s i d e r a t i o n s but that any p u n i t i v e transferís impermissible. 29/ 
I t f o l l o w s t h a t an i n d i v i d u a l judge should not withhold h i s consent to t r a n s f e r 
unreasonably i f the proposed t r a n s f e r i s not improperly motivated, i n which case 
i t should be open to the judge to challenge the t r a n s f e r . There are c e r t a i n 
assignments which requ i r e j u d i c i a l s k i l l s and the r e p u t a t i o n of j u d i c i a l 
o b j e c t i v i t y and independence. In many co u n t r i e s judges are c a l l e d upon to i n q u i r e 
i n t o matters of p u b l i c importance. In p r i n c i p l e , these assignments may not 
n e c e s s a r i l y c o n f l i c t with the concept of independence so long as they are made 
with the concurrence of the j u d i c i a r y and the consent of the judge concerned, but 

29/ See, e.g., the Indian Supreme Court judgement i n S.P. Gupta v . P r e s i d e n t 
of India and others reported i n A.I.R. I982 Supreme Court 149. 
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there are obvious r i s k s a r i s i n g out of j u d i c i a l involvement i n p o l i t i c a l 
c o n t r o v e r s i e s . The executive may sometimes employ the device of appointing a 
judge to make an i n q u i r y f o r i t s own party f o r p o l i t i c a l reasons or i n order to 
obtain j u d i c i a l l e g i t i m a t i o n of an e s s e n t i a l l y p o l i t i c a l d e c i s i o n or p o l i c y . 

135* There are inherent dangers i n asking judges to p a r t i c i p a t e i n executive 
p o l i c y making or to manage or administer p o l i c i e s , programmes or schemes under 
the executive or on i t s behalf. 

136. Advisory opinions are rendered by courts i n many c o n s t i t u t i o n a l systems. I t 
i s one of the most important aspects of the j u r i s d i c t i o n of the I n t e r n a t i o n a l Court 
of J u s t i c e . 30/ Advisory j u r i s d i c t i o n has no doubt many uses, p a r t i c u l a r l y i n 
i n t e r n a t i o n a l a f f a i r s . I t provides valuable and a u t h o r i t a t i v e j u d i c i a l guidance, 
at a c r i t i c a l j u n c t u r e , defuses and reso l v e s c o n t r o v e r s i e s before they become 
i n t r a c t a b l e , and helps to avoid c o n f r o n t a t i o n s between d i f f e r e n t organs of 
government. Advisory j u r i s d i c t i o n has the disadvantage of i n v o l v i n g the j u d i c i a r y 
i n a l e g i t i m a t i n g f u n c t i o n i n c o n t r o v e r s i a l i s s u e s at a h y p o t h e t i c a l stage p r i o r 
to a d j u d i c a t i o n and thereby pre-empting the independent e x e r c i s e of j u d i c a l power 
at the proper stage o f an a c t u a l d i s p u t e . I f an adviso r y o p i n i o n i s merely 
adv i s o r y , i t can be ignored with impunity, undermining the d i g n i t y of the j u d i c i a r y . 
I f i t has any binding e f f e c t , the j u d i c i a r y i t s e l f i s bound and estopped from 
determining the a c t u a l dispute j u d i c i a l l y i n a manner d i f f e r e n t from the o p i n i o n 
given i n a h y p o t h e t i c a l r e f e r e n c e . I f the j u d i c i a r y i s to avoid being used by 
the executive or the l e g i s l a t i v e , the courts should be able t o d e c l i n e j u r i s d i c t i o n , 
i n matters which are not of a j u d i c i a l nature. In a l e a d i n g case, the Supreme 
Court o f Ind i a held w i t h reference to i t s advisory j u r i s d i c t i o n under a r t i c l e 143 ( D , 
that the Supreme Court was e n t i t l e d to r e t u r n the reference by p o i n t i n g out the 
impediments i n answering i t . 31./ 

137. An important p r a c t i c a l aspect of j u d i c i a l independence r e l a t e s to the c o n t r o l 
of the courts over t h e i r s t a f f , the preparation of t h e i r budget and the making of 
the r u l e s of p r a c t i c e and procedure. As country p r o f i l e s i n t h i s chapter show, 
courts i n d i f f e r e n t c o u n t r i e s have v a r y i n g degrees of autonomy i n respect of these 
s u b j e c t s . In t h i s connection, the Canadian r e p o r t by (the then) Chief J u s t i c e 
J u l e s Deschenes of the Supreme Court of Quebec, "Masters i n Their Own House", i s 
of r e p r e s e n t a t i v e relevance f o r the present study. The re p o r t c a l l s f o r moving 
bey=ond fundamental t r a d i t i o n a l independence o f the j u d i c i a r y ensured by the 
s e c u r i t y of tenure of judges and f o r o b t a i n i n g a progressive measure of autonomy, 
p a r t i c u l a r l y i n the areas of (a) r u l e s of p r a c t i c e and procedure; (b) budget of 
the j u d i c i a r y and i t s s t a f f and s e r v i c e s ; and (c) appointment and c o n t r o l of 
court s t a f f . The re p o r t i d e n t i f i e s three successive stages o f r e l a t i o n s h i p s w i t h 

30/ See, K e i t h , The Extent of the Advisory J u r i s d i c t i o n o f the I n t e r n a t i o n a l 
Court o f J u s t i c e (1971); Pratap, The Advisory J u r i s d i c t i o n of the I n t e r n a t i o n a l 
Court (1972); Pomerance, The Advisory Function of the I n t e r n a t i o n a l Court i n the 
League and U.N. Eras (1973); Waldock, Aspects of the Advisory J u r i s d i c t i o n of the 
I n t e r n a t i o n a l Court o f J u s t i c e (1976); Reisman, 68 A.J. (1974), 648-71. 

31/ In Re The S p e c i a l Courts B i l l , 1978 ( S p e c i a l Reference No. 1 of 1978), 
A.I.R. 1979 Supreme Court 478. 
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the executive and the l e g i s l a t u r e , namely, c o n s u l t a t i o n , d e c i s i o n s h a r i n g and 
independence and recommends steps to ensure t h a t court employees f a l l under the 
j u d i c i a l a u t h o r i t y f o r recruitment, r e t e n t i o n , promotion, education and t r a i n i n g , 
p o s i t i o n c l a s s i f i c a t i o n and the s t r u c t u r e of the personnel system. I t proposes 
that the budget estimates prepared by the j u d i c i a r y and approved by a s p e c i a l 
committee of the l e g i s l a t u r e should be included i n the government estimates 
submitted before the l e g i s l a t u r e f o r adoption. Broadly, the report favours the 
view that the u l t i m a t e a d m i n i s t r a t i v e a u t h o r i t y should r e s t w i t h the collégial 
body of judges, which should be the j u d i c i a l c o u n c i l ' o f each province and 
t e r r i t o r y . Opinion i n Canada was not uniform on the m o d a l i t i e s of a r r i v i n g at 
f i n a n c i a l and a d m i n i s t r a t i v e independence o u t l i n e d by the author of the r e p o r t , 
and d i s c l o s e d a t y p i c a l range of responses to i n s t i t u t i o n a l change. The M i n i s t e r s 
of J u s t i c e were unanimously opposed. They argued that the j u d i c i a r y cannot c l a i m 
the p r i v i l e g e of spending proceeds of taxes which i t i s not r e s p o n s i b l e f o r 
l e v y i n g . Others pointed out that few judges have an apti t u d e f o r a d m i n i s t r a t i o n . 
They argued t h a t once the j u d i c i a r y takes charge of court a d m i n i s t r a t i o n i t w i l l 
l ose i t s advocate, the m i n i s t e r , and the j u d i c i a r y w i l l f i n d i t s e l f competing with the 
other s e r v i c e s of the Department of J u s t i c e f o r budget a l l o c a t i o n s . Many leaiding 
members of the l e g a l p r o f e s s i o n saw numerous r i s k s i n adopting the suggestion. 
They f e l t t hat the m i n i s t e r s would always do b e t t e r i n o b t a i n i n g funds f o r 
j u s t i c e than the j u d i c i a r y ever could on i t s own. They a l s o f e l t t h a t i n any case 
i t was only a pipe dream because Governments w i l l never d i v e s t themselves of t h e i r 
c o n t r o l of the a d m i n i s t r a t i o n of j u s t i c e . Judges too were d i v i d e d . Those who 
favoured the idea were of the view that judges are i n the best p o s i t i o n to know the 
budgetary needs of the courts and t h a t the a d m i n i s t r a t i v e s t a f f of the courts 
should be answerable to the j u d i c i a r y and not to the e x e c u t i v e . Those'who opposed 
the suggestion f e l t that i t would be demeaning f o r the j u d i c i a r y to go and beg 
f o r funds before the l e g i s l a t u r e , that the system would lea d to reprehensible 
lobbying, that t h i s model would be incompatible w i t h the p r i n c i p l e of m i n i s t e r i a l 
r e s p o n s i b i l i t y , and that there would be a p o s s i b l i t y of poor a d m i n i s t r a t i o n , of 
fraud or b i a s and of abuses and empire-building which would b r i n g a bad name to 
the j u d i c i a r y . 

138. In the United Kingdom, court a d m i n i s t r a t i o n and the budget of the j u d i c i a r y 
are i n the hands of the executive under"the a u t h o r i t y of the Lord Chancellor, who 
i s the head of the j u d i c i a r y , a member of the cabinet and the p r e s i d i n g o f f i c e r 
of one*of the two Houses of Parliament. A d m i n i s t r a t i v e s t a f f work c l o s e l y w i t h 
the p r e s i d i n g judges. The High Court of A u s t r a l i a i s empowered, under the High 
Court of A u s t r a l i a Act 1979» to administer i t s own a f f a i r s . The Governor-General 
appoints a Clerk of the High Court, who i s nominated by. the Court. The Clerk 
administers the r e g i s t r y and other business of the Court as the Cburt d i r e c t s . 
The Court prepares the annual budget estimate, which i s submitted to the M i n i s t e r 
of Finance and i t r e c e i v e s thé funds voted by Parliament. In New Zealand, a Royal 
Commission i n 1978 recommended the c r e a t i o n of a j u d i c i a l commission c o n s i s t i n g 
of three r e p r e s e n t a t i v e s of the j u d i c i a r y , two of the Go.ve.rnment and two from the 
law s o c i e t y , to e x e r c i s e uniform c o n t r o l over case flow and the day-to-day 
a d m i n i s t r a t i o n of the c o u r t s ; to recommend appointments to the j u d i c i a r y ; ' to 
arrange study and r e f r e s h e r programmes f o r judges and to deal with complaints. 
In N i g e r i a , the Attorney-General sees to a l l a d m i n i s t r a t i v e a f f a i r s r e l a t i n g to 
the . j u d i c i a r y i n c l u d i n g personnel and budgeting and the judges are not i n v o l v e d 
i n these matters i n any way. However, the Court r e g i s t r a r appears before the 
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F i n a n c i a l Committee of the L e g i s l a t u r e . No judge ever appears before the 
parliamentary committee. In the Federal Republic of Germany, the M i n i s t e r of J u s t i c e , 
both Federal and S t a t e , appoints the Court's support s t a f f . The s t a f f , however, 
must answer to the President of the Court. The Federal Court submits i t s budget 
estimates t o the M i n i s t e r s of J u s t i c e who i n t u r n t r a nsmit them to the M i n i s t e r 
of Finance. The budget estimates are f i n a l l y placed before Parliament. The 
Supreme C o n s t i t u t i o n a l Court prepares i t s own budget and presents i t d i r e c t l y to 
Parliament. There i s considerable demand f o r g r e a t e r c o n t r o l of the budget f o r 
j u d i c i a l a f f a i r s i n the hands of the j u d i c i a r y . In I n d i a , the Supreme Court and 
the State High Courts prepare t h e i r own budgets though they are f i n a l i z e d by the 
executive vrtiich submit them to the l e g i s l a t u r e s f o r a p p r o p r i a t i o n s . The High 
Courts have complete c o n t r o l over the subordinate j u d i c i a r y and the Court's 
support personnel, the Courts administer t h e i r own budgets. C o n d i t i o n s of 
s e r v i c e a r e , however, subject to the concurrence of the Government and i t s 
l e g i s l a t i v e powers. O r d i n a r i l y i t would not be thought proper f o r a judge or a 
committee of judges to appear before the l e g i s l a t u r e or any o f i t s committees. 
The c o u r t s i n Colombia and Costa R i c a , f o r example, enjoy l a r g e r autonomy. 

139. The American model which was a l s o examined by the Deschenes study o f f e r s yet 
another equation. There are, i n f a c t , many systems i n vogue i n the United S t a t e s , 
though there are common feat u r e s to be found among them. The American f e d e r a l 
j u d i c i a l system e x e r c i s e s complete a u t h o r i t y over i t s own s t a f f . I t administers 
i t s own budget with no i n t e r v e n t i o n by the e x e c u t i v e , but s u b j e c t to Congress 
f o r i t s a p p r o p r i a t i o n s . The Supreme Court i s represented before the Congress by 
two of i t s judges who are aided and accompanied by the members of the Court's 
s t a f f . Yardwood and Cannon describe i t as the Supreme Court's annual t r e k to the 
C a p i t o l . The two authors were of the view that by appearing i n person the 
Supreme Court judges lend i r r e p l a c e a b l e p r e s t i g e to t h e i r request and have an 
opportunity t o make t h e i r case as only they can make i t . They go to the C a p i t o l 
as r e p r e s e n t a t i v e s of a co-ordinate branch of the Government. According to the 
Deschenes study, the American experience should help us to d i s c e r n the problems 
of ensuring the j u d i c i a r y ' s a d m i n i s t r a t i v e independence i n a f e d e r a l system. 

140. I t would be t r i t e to say t h a t each country and each l e g a l system has to f i n d 
i t s own answer on the degree of budgetary and a d m i n i s t r a t i v e autonomy of the c o u r t s . 
Each system must provide i t s own ground r u l e s , conventions and m o d a l i t i e s of 
i n s t i t u t i o n a l balance. I t may w e l l be that the u l t i m a t e c o n t r o l of the purse 
s t r i n g s must n e c e s s a r i l y remain i n the l e g i s l a t u r e but t h a t c o n t r o l has 
w e l l - d e f i n e d l i m i t s i n the framework of the p r i n c i p l e of independence of j u s t i c e , 
and no doubt there i s a s u b s t a n t i a l measure of working autonomy both i n the matter 
of i t s budget and the s u p e r v i s i o n and c o n t r o l o f i t s a d m i n i s t r a t i v e personnel 
to be provided and safeguarded. That autonomy can be secured by c o n s u l t a t i o n 
mechanisms and mechanisms f o r making d e c i s i o n s more or l e s s on the b a s i s of the 
perceptions of the j u d i c i a r y i n respect of e s s e n t i a l budgetary, a d m i n i s t r a t i o n and 
personnel needs by c o n s t i t u t i o n a l conventions or by adopting any of the many 
analogous p r a c t i c e s or some of the recommendations, i n the Deschenes r e p o r t . 

141. L e g i s l a t u r e s are e l e c t e d and are no doubt accountable to the people and are 
r e s p o n s i b l e f o r l e v y i n g taxes, but t h a t argument cannot be s t r e t c h e d to the p o i n t 
where the l e g i s l a t u r e may grant only a s t i f l i n g budget to the j u d i c i a r y and deny 
i t adequate s a l a r i e d support s t a f f and s e r v i c e s or f u l l f u n c t i o n a l c o n t r o l over i t s 
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s t a f f . The executive and the l e g i s l a t u r e cannot, because they have a popular 
mandate, deny to the j u d i c i a r y i t s b a s i c d i g n i t y , autonomy, s e l f - r e s p e c t and 
independence. C o n s t i t u t i o n a l conventions, an organized l e g a l p r o f e s s i o n and 
informed p u b l i c opinion as w e l l as i n s t i t u t i o n a l reforms and readjustments are 
important guarantees against any excesses by the executive or the l e g i s l a t u r e 
against the j u d i c i a r y . These guarantees would have to be strengthened throughout 
the world i n order to preseve the independence of the j u d i c i a r y and to ensure the 
observance of the f o l l o w i n g main p r i n c i p l e s : (a) adequate resources s h a l l be 
provided on a p r i o r i t y basis f o r the a d m i n i s t r a t i o n of j u s t i c e and a proper 
p r o v i s i o n s h a l l be made f o r appropriate f a c i l i t i e s f o r the c o u r t s , f o r j u d i c i a l 
and a d m i n i s t r a t i o n personnel, f o r operating budgets and g e n e r a l l y f o r maintaining 
j u d i c i a l independence, d i g n i t y and e f f i c i e n c y ; (b) the j u d i c i a r y s h a l l prepare i t s 
own budget estimates and the budget s h a l l be f i n a l i z e d and adopted i n c o l l a b o r a t i o n 
with the j u d i c i a r y a d m i n i s t r a t i o n ; (c) the main r e s p o n s i b i l i t y f o r i n t e r n a l court 
a d m i n i s t r a t i o n and management i n c l u d i n g the assignment of cases i n accordance with 
law o r r u l e s of the Court to i n d i v i d u a l judges and the s u p e r v i s i o n and d i s c i p l i n a r y 
c o n t r o l of a d m i n i s t r a t i o n personnel and support s t a f f , s h a l l vest i n the j u d i c i a r y . 

142. The question of the powers and f u n c t i o n s of the p r e s i d i n g judge i s a l s o 
important. In many courts the p r e s i d i n g judge i s more than primus i n t e r pares 
both i n a d m i n i s t r a t i v e matters and i n the performance of j u d i c i a l d u t i e s and 
e x e r c i s e of d i s c i p l i n a r y powers. He i s r e s p o n s i b l e f o r the formation of benches, 
assignment of causes, preparation of cause l i s t s and c o n t r o l of court 
a d m i n i s t r a t i o n . He i s the v i s i b l e symbol of the c o u r t . In many j u r i s d i c t i o n s , 
the p r e s i d i n g o f f i c e r shares those powers and f u n c t i o n s i n a c o l l e g i a t e way w i t h h i s 
colleagues although he does en joy a pre-eminent p o s i t i o n and precedence. The 
v a r i a t i o n s i n the p o s i t i o n of the p r e s i d i n g judge and the extent of h i s powers are 
p e c u l i a r to each system but those powers represent the cohesion and the autonomy 
of the j u d i c i a r y . That cohesion and autonomy are safeguarded so long as the 
courts are not d i v i d e d by i n t e r n a l d i s s e n s i o n and j e a l o u s y , and h i e r a r c h i a l 
o r g a n i z a t i o n does not i n t e f e r e with the r i g h t of each judge to pronounce h i s 
judgement f r e e l y . 

143. A reference may be made at t h i s stage to two c o n t e x t u a l f a c t o r s of p i v o t a l 
importance i n r e l a t i o n to the concept of the independence of t h e - j u d i c i a r y : 
(a) the nature and range of r i g h t s ; and (b) the scope of j u d i c i a l remedies. These 
two f a c t o r s d e l i n e a t e the j u r i s d i c t i o n of courts i n a l e g a l system. A consequence 
of the d o c t r i n e s of separation of powers and j u d i c i a l independence i n the 
perspective of modern c o n s t i t u t i o n a l i s m i s that the j u d i c i a r y must have j u r i s d i c t i o r 
e i t h e r d i r e c t l y or by way of review over a l l issues and disputes of a j u d i c i a l 
nature, and judges should be i n d i v i d u a l l y f r e e and i n s t i t u t i o n a l l y independent. 

144. The competence of judges to adjudicate questions of a j u d i c i a l nature was 
guaranteed as f a r back as the Magna Carta which provided i n a r t i c l e 24: "No 
s h e r i f f , constable, coroners or other r o y a l o f f i c i a l s are to hold l a w s u i t s that 
should be held by the r o y a l j u s t i c e s " . A r t i c l e 17 of the Magna Carta e s t a b l i s h e d 
that "Ordinary l a w s u i t s s h a l l not f o l l o w the r o y a l court around, but s h a l l be held 
i n a f i x e d p l a c e " . There was the seed of p r o f e s s i o n a l i s m based on l e g a l l e a r n i n g 
and j u d i c i a l e t h i c s i n a r t i c l e 45 which promised: "We s h a l l appoint as j u s t i c e s . 
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s h e r i f f s - o r other o f f i c i a l s only men t h a t know the law of the realm and are minded 
to keep i t w e l l " . S i m i l a r l y , the freedom and independence i n the e x e r c i s e of the 
j u r i s d i c t i o n vested i n the j u d i c i a r y p o s t u l a t i n g processual and s u b s t a n t i v e r i g h t s , 
f a i r t r i a l safeguards and a framework of remedies was a part of the Magna Carta. • 
These ancient guarantees have yet to become a l i v i n g r e a l i t y throughout the world. 

145• The problems of m a i n t a i n i n g the i m p a r t i a l i t y and independence of the j u d i c i a r y 
are p a r t i c u l a r l y accentuated i n the dynamics of r i g h t s and remedies when the. 
j u d i c i a r y i s c a l l e d upon t o review the v a l i d i t y of l e g i s l a t i v e enactments or 
executive a c t i o n s . By comparison, i t i s e a s i e r f o r the j u d i c i a r y to administer 
the law i m p a r t i a l l y between c i t i z e n and c i t i z e n . In the performance of i t s p u b l i c 
law f u n c t i o n s of a d m i n i s t e r i n g the law between c i t i z e n and State and s e c u r i n g 
the observance of human r i g h t s and the r u l e o f law, there are i n e v i t a b l e c o n f l i c t s 
between the j u d i c i a r y on the one hand and the executive and the l e g i s l a t u r e on the 
other. These c o n f l i c t s a r i s e i n the matrices of l e g a l r i g h t s and i n s t i t u t i o n a l i z e d 
j u d i c i a l remedies. I t i s t r u e that j u d i c i a l remedies are not the only remedies. 
Nor can r i g h t s be safeguarded merely by a p r o v i s i o n of j u d i c i a l remedies. A l l 
branches of government must co-operate to make r i g h t s e f f e c t i v e and there should be 
an awareness o f d u t i e s i n order that r i g h t s may be n a t u r a l l y and spontaneously 
protected. But when the executive and the l e g i s l a t i v e branches or p a r t i c u l a r 
i n d i v i d u a l s or groups i n f r i n g e or f a i l t o p r o t e c t any s o c i a l or i n d i v i d u a l r i g h t , 
the enforcement of which l i e s w i t h i n the j u r i s d i c t i o n o f c o u r t s , j u d i c i a l remedies 
provide the only sanctuary o f safeguards. J u d i c i a l remedies do not o f f e r a 
panacea; there are many wrongs i n a s o c i a l or moral sense f o r which there may be 
no j u d i c i a l remedy. That i s why, when a j u d i c i a l remedy i s invoked, the most 
complex t h r e s h o l d question r e l a t e s t o the j u r i s d i c t i o n o f c o u r t s . I t i s a matter 
not,,merely of the l e t t e r o f the law. The determination of the question of 
j u r i s d i c t i o n and the i n t e r p r e t a t i o n of the l e t t e r of the law i t s e l f depends on the 
t r a d i t i o n s o f the l e g a l system which i n c l u d e the outlook o f the j u d i c i a r y and the 
l e g a l p r o f e s s i o n and the expectations of the community. I t depends, some would say, 
on the balance o f power i n the s o c i e t y . 

146. No one can c l a i m today t h a t the a p p l i c a t i o n o f the g e n e r a l i t i e s o f a 
C o n s t i t u t i o n t o the great i s s u e s which face a.country i s a simple e x e r c i s e or t h a t 
the task of I n t e r p r e t a t i o n i n v o l v e s nothing more than reading the words of the , 
s t a t u t e and s p e l l i n g out t h e i r meanings. The meaning of words o f t e n takes i t s 
c o l o u r from the s o c i a l s e t t i n g and the s p i r i t o f the times, although there i s the 
d i s c i p l i n e o f law and the wisdom of judges t o put i t i n p e r s p e c t i v e . D i f f i c u l t 
choices and f a r - r e a c h i n g consequences are i n e v i t a b l y i n v o l v e d i n the j u d i c i a l t a s k . 
Judges have to make those choices w i t h a high degree of o b j e c t i v i t y , i n t e g r i t y and 
independence. A Judge i s committed to the fundamentals of law and t o the core of 
h i s conscience. He must f r e e h i m s e l f , as f a r as i t i s humanly p o s s i b l e , from a l l 
personal preferences. He must be f r e e from f e a r and should have no axe to g r i n d . 
Even so, j u d i c i a l choices are seldom f r e e from controversy. I f the courts 
r e c k l e s s l y exceed t h e i r j u r i s d i c t i o n they are g u i l t y o f adventurism; i f they 
abdicate j u r i s d i c t i o n they are timorous, i r r e l e v a n t and redundant, and are not 
worth t h e i r s a l t . The j u d i c i a r y i s not and cannot be a knight e r r a n t t i l t i n g a t 
w i n d m i l l s . Nor can i t a f f o r d to be a sleepy watchman or an absent-minded umpire. 
A powerless j u d i c i a r y can r e t a i n i t s meaningless independence which would make . 
mockery of the j u d i c i a l i n s t i t u t i o n . The metier and the mission of the j u d i c i a r y 
i s to e x e r c i s e and evolve i t s j u r i s d i c t i o n w i t h courage, c r e a t i v i t y and 
circumspection and w i t h v i s i o n , v i g i l i a n c e and p r a c t i c a l wisdom. J u d i c i a l a c t i v i s m -
and s e l f - r e s t r a i n t are f a c e t s of t h a t courageous c r e a t i v i t y and pragmatic wisdom. 
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147- A c r i s i s i s always a t e s t i n g time f o r tl i e j u d i c i a i y . In the sway of the 
h a t t l e of r i g h t s an,d remedies, the . j u d i c i a i y has to preserve i t s equipoise i n 
preserving and performing i t s j u r i s d i c t i o n a l r o l e . Sometimes even that may he 
construed as an impediment Ъу an a u t h o r i t a r i a n executive w i t h or without the 
backing of the l e g i s l a t u r e . That i s when the independence of the j u d i c i a r y i s 
besieged by s o c i a l and p o l i t i c a l f o r c e s i n i m i c a l to i t , i r r e s p e c t i v e of what i t 
does or does not do. Sometimes as having assmed a j u r i s d i c t i o n which i s not 
vested i n i t , sometimes i t i s c r i t i c i s e d f o r having exceeded i t s j u r i s d i c t i o n and 
sometimes i t i s questioned as an i r r e s p o n s i b l e i n s t i t u t i o n which cann.ot be 
perraitted to impose i t s w i l l or wisdom on the people or t h e i r e l e c t e d and 
a c c r e d i t e d r e p r e s e n t a t i v e s . 

1 4 8 . That judges make law i n the process of i n t e r p r e t i n g and applying the law 
i s not a new d i s c o v e i y of our times. Jeremy Bentham used the term " J u d i c i a l Law" 
to emphasize the view that the judge, though nominally doing no more than 
d e c l a r i n g the e x i s t i n g law, may be s a i d i n t r u t h to be making i t . 32/ Long ago, 
F r a n c i s Bacon warned: "Judges otight to remember that t h e i r o f f i c e i s jus d i c e r e , 
and not jus dare; to i n t e r p r e t law, and not to make law, or give law." 
O l i v e r Wendell Holmes put i t s u c c i n t l y : "Where there i s doubt the simple t o o l of 
l o g i c does not s u f f i c e , and even i f i t i s d i s g u i s e d and unconscious, the judges 
are c a l l e d on to e x e r c i s e the sovereign p r e r o g a t i v e of choice." ЗЗ/ 

1 4 9 . A c t i v i s t judges use the prerogative of choice w i t h a single-minded z e a l 
and i n a purposeful manner, but judges who may not be j u d i c i a l a c t i v i s t s , 
n e v e r t h e l e s s , have to e x e r c i s e t h e i r options between competing claims and 
contentions. Whether they l i k e i t or not, t h e i r v o c a t i o n of judging n e c e s s a r i l y 
i n v o l v e s them i n a measure of law making. As Lord E a d c l i f f described the 
predicament of a judge: "A judge might commend himself to the most r i g i d p r i n c i p l e 
of adherence to precedent, might cl o s e h i s day's work eveiy evening i n the 
c o n v i c t i o n that he had s a i d nothing and decided nothing that was not i n 
accordance w i t h what h i s predecessors had s a i d or decided before him: yet even 
so, t h e i r words, when he repeats them, mean something m a t e r i a l l y d i f f e r e n t i n h i s 
mouth, j u s t because twentieth centuiy man has not the power to speak w i t h the 
tone or accent of the man of the seventeenth or the eighteenth or the 
nineteenth c e n t u i y . The context i s d i f f e r e n t ; the range of reference i s 
d i f f e r e n t ; and, whatever h i s i n t e n t i o n , the hallowed words of a u t h o r i t y 
themselves are a f r e s h coinage newly minted i n h i s speech. In that l i m i t e d sense 
time uses us a l l as the instrument of i n n o v a t i o n . " 34/ 

1 5 0 . There i s today, throughout the world, a can,did and r e a l i s t i c acknowledgement 
of the law-making f u n c t i o n s of the j u d i c i a i y . Whatever the system, there i s 
always some measure of c r e a t i v i t y i n the process of f i n d i n g , d e c l a r i n g and 

3 2 / See S i r G a r f i e l d Barwick, " J u d i c i a r y Law: Some Observations Thereon", 
( 1 9 8 0 ) 5 3 C.L.P. 2 3 9 , 2 4 0 . 

3 3 / O l i v e r Wendell Holmes, "Law i n Science and Science i n Law" i n C o l l e c t e d 
Legal Papers, pp. 2 1 0 , 239-

3 4 / Viscount R a d c l i f f e , "The Lawyer and His Times", i n Not i n Feather Beds, 
Some C o l l e c t e d Papers (London, Hamish Hamilton, I 9 6 8 ) pp. 2 6 5 , 2 7 1 . 
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applying the law. J u r i s d i c t i o n s w i t h wider amplitude of j u d i c i a l review admit of 
gr e a t e r j u d i c i a l c r e a t i v i t y and more a c t i v e i n t e r v e n t i o n Ъу the j u d i c i a r y . I t i s , 
however, to he remembered that j u d i c i a l law making i s q u i t e d i f f e r e n t from 
l e g i s l a t i v e law making. 

151. L e g i s l a t i o n i s regarded as par t of a democratic self-government based on the 
f r a n c h i s e and the consent of the people. The j u d i c i a r y does not have the mandate 
of the people f o r l e g i s l a t i o n . The j u d i c i a i y does not have at i t s d i s p o s a l 
resources which are r e q u i r e d f o r law making. They have no research apparatus of 
t h e i r own to probe s o c i a l questions and consequences. They deal w i t h i s s u e s and 
contro v e r s i e s a t the micro l e v e l as between p a r t i e s and not at the macro l e v e l . 
Lord D e v l i n put i t b l u n t l y when he s a i d that J u d i c i a l law making i s unacceptable 
because i t i s undemocratic. He gave expression to that sense of democratic 
d i s t r u s t of excessive j u d i c i a l power i n h i s Chorley Lecture: " I t i s a great 
temptation to cast the j u d i c i a i y as an élite which w i l l bypass the t r a f f i c - l a d e n 
ways of the democratic process. But i t would only apparently be a bypass. In 
t r u t h i t would be a road that would never r e j o i n the highway but -vrould l e a d 
i n e v i t a b l y , however, long and winding the path, to the t o t a l i t a r i a n S t a t e " . 55/ 
I t i s true that a measure of law making and a v a l u e - p r o t e c t i n g approach are both 
i n e v i t a b l e and l e g i t i m a t e but the r e a l a n x i e t y and apprehension i s one of degree 
of c r e a t i v i t y or a c t i v i s m . Judges cannot"be excluded a l t o g e t h e r from "making law" 
but they cannot t r e a d on l e g i s l a t i v e toes or take i n t h e i r own hands the r e i n s of 
executive government. The C o n s t i t u t i o n may draw the l i n e but i f any organ, 
p a r t i c u l a r l y , the j u d i c i a r y , does not adhere to those l i n e s of demarcation, i t 
may i m p e r i l the i n s t i t u t i o n a l balance and harmony. In no co"untry o r system are 
those l i n e s drawn w i t h unquestionable c l a r i t y . Nor can any l i n e s of demarcation 
i n such matters be s t a t i c . 

152. As one d i s t i n g u i s h e d j u r i s t put i t : "The law making r o l e 01 the j u d i c i a i y 
at any one time i s a f u n c t i o n of many v a r i a b l e s " . ¿6/ Those v a r i a b l e s c a l l f o r 
s t r i c t adherence to r u l e s of conduct and s o c i a l and p r o f e s s i o n a l a c c o - j n t a b i l i t y , 
l e s t the f u n c t i o n of j u d i c i a l law making, a c t i v i s m or c r e a t i v i t y should be suspect 
i n the p u b l i c mind and exceed margins of t o l e r a n c e . J u d i c i a l independence must 
f o r i t s own sake and f o r the sake of i n s t i t u t i o n a l c r e d i b i l i t y and f u n c t i o n a l 
balance, be tempered by j u d i c i a l a c c o u n t a b i l i t y and the e t h i c s of j u d i c i a l conduct. 

153. In the phraseology adopted by many c o n s t i t u t i o n s , judges are subject only to 
the a u t h o r i t y of the law. That formula i s meant to pro c l a i m the p r i n c i p l e of the 
independence of the j u d i c i a i y and the u l t i m a t e supremacy of the law. I t means that 
the j u d i c i a i y i s not subordinate to any other organ of government and judges are 
f r e e and independent i n the discharge of t h e i r j u d i c i a l f u n c t i o n s . I t a l s o means 
that the independence of the j u d i c i a i y i s an i n t e g r a l p a r t of the r u l e of law and 
i s a necessary c o n d i t i o n f o r i t s p r a c t i c a l r e a l i z a t i o n . J u d i c i a l independence i s 
a component and instrume n t a l value and i s subject to the s u p e r i o r a u t h o r i t y of the 
law and the i n c l u s i v e set of values which provide the foundation f o r the r u l e of 
law. The b a s i c premise and purpose of the r u l e of law i s that no a u t h o r i t y s h a l l 
e x e r c i s e a r b i t r a r y power and no branch or organ of government i s e n t i t l e d to 
despotic absolutism o r autocracy. The b a s i c concept of the r u l e of law thus 
subsumes both the independence of the j u d i c i a r y and i t s a c c o u n t a b i l i t y . 

55/ Mauro C a p p e l l e t t i , o p . c i t . , p. 56 

56/ J a f f e , E n g l i s h and American Judges as Lawmakers, p. 16. 
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1 5 4 . The concept of independence does not mean a b s o l u t e l y r i g i d separation and 
the concept of a c c o u n t a b i l i t y i s not a euphemism f o r j u d i c i a l s u b o r d i n a t i o n . 
A c c o u n t a b i l i t y i m p l i e s a c o n t r o l system, a system of dos and don'ts of e t h i c s 
and a system of checks and balances. In that p e r s p e c t i v e , the two concepts are 
not only c o n s i s t e n t and compatible, but a l s o complement, supplement and s u s t a i n 
each other and are inseparable. In the -contemporary world', j u d i c i a l a c c o u n t a b i l i t y 
i s p a r t i c u l a r l y emphasized by the extraordinary growth• an.dthe ubiquitous reach of 
j u d i c i a l power i n modern s o c i e t i e s as w e l l as the democratic and r a t i o n a l 
i n s i s t e n c e on f u n c t i o n a l j u s t i f i c a t i o n of what any a u t h o r i t y does.. In op e r a t i o n a l 
haiTiiony, j u d i c i a l a c c o i y a t a b i l i t y and independence l i m i t , r a t i o n a l i z e , r e i n f o r c e 
and l e g i t i m i s e each other, balancing power w i t h r e s p o n s i b i l i t y . As one-
comparative s c h o l a r has put i t : -"there i s a world-wide trend towards s u b j e c t i n g 
judges to s c r u t i n y to improve j u d i c i a l conduct and performance [...] to . i n s u r e 
j u d i c i a l acco-untability without reducing too f a r t h e - p o l i t i c a l i n s u l a t i o n of 
independence". 37/ The concept of j u d i c i a l a c c o u n t a b i l i t y i s as o l d as the 
concept of j u d i c i a l independence. I t i s not a new i n v e n t i o n of our age. The 
democratic and f u n c t i o n a l t h r u s t of our times•has however made the demands and 
pressurés f o r j u d i c i a l "accoijntability-more p o i n t e d , f o r t h r i g h t and f r o n t a l . I f 
the p r i n c i p l e of the independence of j u s t i c e i s t o - b e • e f f e c t i v e l y p r o t e c t e d , 
preserved- and extended, i t s a l l i a n c e w i t h a c c o u n t a b i l i t y should be maintained an.d 
kept i n good r e p a i r without a l l o w i n g one to e c l i p s e the-other. 

1 5 5 . Every l e g a l system, embodies the p r i n c i p l e of. j u d i c i a l a c c o u n t a b i l i t y but 
i t s nature, .extent, form and manner i n d i f f e r e n t countries d i s c l o s e , o v e r l a p p i n g 
patterns of div e r s e proportions and combinations. Broadly speaking there are 
the following' main types of a c c o u n t a b i l i t y o f t e n i n t e r t w i n e d w i t h each other: 
(a) moral a c c o u n t a b i l i t y of the judge; (b) h i e r a r c h i c a l a c c o u n t a b i l i t y of the., 
judge; ( c ) - a c c o u n t a b i l i t y to the i n t e l l e c t u a l constituency and the p r o f e s s i o n a l • 
community of judges-and la-wyers; (d) d i s c i p l i n a r y a c c o u n t a b i l i t y of the judge;. 
.(e) c i v i l ' l i a b i l i t y a'ccountability of the judge; ( f ) a c c o u n t a b i l i t y of the State 
to pay damages w i t h or without consequential recovery from the judge; - -. •• 
(g) • a c c o u n t a b i l i t y i n terms of c r i m i n a l proceedings and penal sanctions;-. 
(h) a c c o u n t a b i l i t y to the e l e c t i n g , co-opting, appointing or e v a l u a t i n g a u t h o r i t y ; 
'.(i) a c c o u n t a b i l i t y . i n terms of removal p r o v i s i o n s an.d procedures; ( j ) p u b l i c 
a c c o u n t a b i l i t y ' o f the i n d i v i d u a l judge and of the j u d i c i a r y as a class.; 
(k) c o n s t i t u t i o n a l - a n d p o l i t i c a l a c c o u n t a b i l i t y ; ( i ) i n terms of the povrers 
conferred upon the j u d i c i a r y and-duties cast upon i f i n the l e g a l system; and.-
( i r ) i n terms o f " a n s w e r a b i l i t y to another branch of the Government. 

1 5 6 . I t i s not proposed to discuss each type of j u d i c i a l a c c o u n t a b i l i t y separately 
or at l e n g t h as the d e s c r i p t i o n i n the c l a s s i f i c a t i o n i t s e l f provides an' 
i n t r o d u c t i o n to i t s p a r t i c u l a r nature and the i d e n t i t y of those to whom the 
jiidges - o-r ..the j u d i c i a r y as a c l a s s are or may be accountable. 

157•' The moral a c c o u n t a b i l i t y of the judge i s p r i m a r i l y a matter' of h i s i n t i m a t e 
conscience. In the forum of h i s conscience, a judge is".'accountable f i r s t and 
foremost to h i m s e l f . H i s sense of r i g h t and wrong as "an i n d i v i d u a l human being, 
as a c i t i z e n and as a judge guides him spontaneously,-inonitors h i s conduct, 
prevents him from going wrong and censures him when he -goes wrong. A judge who 

3 7 / Stanley- Anderson, " J u d i c i a l A c c o u n t a b i l i t y : . Scandinavia, C a l i f o r n i a 
and the U.S.A.". 28 ( l 9 8 0 ) The American Journal of.Com-parative Law, pp. 3 9 3 - 4 2 0 . 
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puts to sleep that s t i l l small voice within him cannot easily he at peace with 
himself. The sense of moral accountability i n a conscientious judge makes him 
his own best watchman. It puts him on guard; i t makes him see clearly when some 
extraneous factor might cloud his perspective or warp his objectivity; i t gives 
him courage when courage i s in short supply; and i t gives him fa i t h and 
fortitude even i f he i s alone i n his innennost convictions. 

158. The moral conscience of a judge i s neither some ancient myth nor a magic 
incantation of words. It is the sense of the judge and the essence of judging. 
It i s rooted in the nature of the judicial function. It i s nursed by the 
tradition and training of the judiciaiy. It flows'from the oath and the. ethos 
of the judicial office. - Written and unwritten rules of ethics and judicial 
custom and usage provide a frame of reference and define standards of integrity 
which are at the same time"meant to secure judicial independence. 

159. To judge without affection or i l L w i l l and fear or favour, a judge has to 
cultivate objectivity and detachment as a mental habit and attitude, and he must 
not judge i f he i s or appears .to be or i s l i k e l y to be interested i n the parties 
or the subject-matter iñ any .way. Eveiy legal system, provides for excl-udi.ng a 
judge from adjudicating a case.'on grounds of conflict of interest and 
incompatibility. Nemo Judex sua causa i s ал old principle with elaborate modem 
applications to.ensure that justice i s done and that justice shall not only be 
done but shall be seen to be done. 

160. A judge cannot ordinarily hold any office whi-ch i s incompatible with his 
judicial office and inconsistent with his judicial independence. The basic, norm 
is that a judge cannot accept any position in any capacity unless i t i s clear that 
such functions are combined without compromising judicial independence. There 
are many countries, however, in which i t is-customary for a judge to accept an 
assignment outside the judiciaiy, but during that period the judge does not 
perform any judi c i a l function. An extra-judicial assignment should not, however, 
become a form of executive patronage. In many of the states .in India, i t i s . 
customaiy for a judicial officer to serve for a specified period i n the department 
of law and justice of the State Government. The services of the judi c i a l officer 
are on loan to the Government by the higher judiciaiy. During the period the • 
judge serves in the department of Law and Justice, he does not function as a • 
member of the judiciaiy except to retain his right to return to his judicial post. 
There are some countries where traditionally judges do not even vote lest i t 
should affect their impartiality and independence or.impair the.principle of 
separation of powers. Canada i s an example i n point where federal judges 
appointed by the Governor General cannot vote in federal elections. 38/ On the 
other hand, the Lord Chancellor i n the United Kingdom i s the head of the judiciaiy, 
the presiding officer of one of the two Houses of Parliament, and a cabinet 
minister. In many countries, Ministers of Justice play an important part i n 
councils of judiciaiy as well as i n appointments, removals and disciplinaiy 
control. In many jurisdictions where judges are elected or i n one-party states 
judges are not q-uite aloof from p o l i t i c s or the p o l i t i c a l party which nominates 
and sponsors them. In multi-par-ty systems, party labels are obviously not ' 
desirable or credible badges of identification for judges but in the constitutional 

38/ See, however, Gerald A. Beaudoin, "The Democratic Rights", i n 
Tamopolsky and Gerald A. Beaudoin, Canadian Chapter of Rights and Freedoms « 
Toronto 1982. See also P.S. Miller and C. Baar, Judicial Adm.i ni s t r a t i on i n 
Canada, Montreal, 1981, and W.R. Ledeimn, "The Independence of the Judiciary" 
1956 (34) Canadian Bar Review, 769 and 1139. 
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forms which one finds i n different parts of the world one would have to rest 
content with the hroad functional principle that once a person i s elected or 
appointed a judge, he should not seive i n any capacity i f i t compromises his 
judicial independence and he should not perform his judicial and other functions 
concurrently i f the independence of his status and functions as a judge i s 
impaired. Incompatihility and conflict of interest rests on an analogous 
footing. 

161. In respect of conflict of interest, the rule i s simple hut i t s application 
i s not always easy. It i s well understood that a judge cannot heaj: or decide a 
case in which he or any of his relations might he interested, hut what happens 
i f he has strong views i n a matter. A judge cannot ordinarily engage in any 
commercial activity and a judge would also he considered to he disqualified to 
hear a case in which a company in which the judge holds any shares was a party, 
hut what happens i f a good friend of the judge holds shares i n that company. 
In such cases, a judge has to answer his conscience. It i s an established rule 
that a judge cannot hear a case i f he has had anything to do with the case 
previously in any capacity, hut what happens when a judge might have strong 
prejudices i n respect of certain offences or classes of people. In the ultimate 
analysis, a judge has to learn to overcome his subterranean empire of prejudice 
and predilections. On many of the questions of incompatibility, conflict of 
interest and disqualification, a judge i s accountable both to his conscience and 
in law. A judge may be challenged on many of these groimds; parties may apply 
for the transfer of the case; a grievance may be f i l e d on any of these grounds 
i n appeal to a higher court. Newspapers may make comments. Public opinion may 
be outraged. Lawyers and judges would look down upon a judge who disregards moral 
and professional norms of conduct, 

162. Operationally, the appellate accountability of a judge i s one of the most 
important safeguards against bias, prejudice or error of fact and of law. The 
existence of an appellate forum and easy access to i t has a chastening effect 
and contributes to a high degree of accountability. Judicial organization i n a l l 
countries of the world i s hierarchical which provides a framework of appellate 
correction, discipline and accountability; i t also imparts a sense of 
institutional identity, strength and cohesion; collegiate judicial working at 
one or the other level provides for professional interaction and builds up a sense 
of unity and community and reinforces collective institutional independence. The 
veiy existence of a remedy of resort to a higher forum enlivens a sense of 
accountability. A judge whose decisions are subject to appeal i s independent in 
the discharge of his judicial duties. No superior or co-ordinate judge can ask 
or influence him to decide a particular case i n a particular manner. The 
appellate procedure helps to make him more responsive and responsible to the 
discipline of law upon which he must depend for his independence. A reversal or 
a stricture of disapproval by a court of superior jurisdiction may or may not 
harm his judicial career but the possibility of i t has a salutaiy effect. A 
system of appeals in a legal system also establishes a two-way channel of 
communication and interaction between different levels of the hierarchy. 

163. Appellate judges generally have the lower courts and the legal communiiy i n 
mind as reference groups to whom they feel a certain professional 
accountability. 39/ In many countries judicial work i s subjected to a close 

39/ See, e.g. Alan Paterson, The Law Lords, 1982; and Louis Blom-Cooper 
and Garvin Drewiy. Final Appeal, (A Study of the House of Lords) i n i t s 
Judicial Capaciiy), 1972. 
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study Ъу academic court watchers and commentators whose criticisms c a l l the 
judges to account. It cannot, however, he said that judges i n many countries 
feel that they are accountable to academic analysts and authors i n any special 
way, even though judges and barristers i n a country lik e England have occasionally 
remarked that writers i n a highly prestigious law journal now constitute the 
f i n a l Court of Appeal. 40/ In the United States academic writings appears to have 
considerable impact on the judiciaiy. In many countries where the judiciaiy i s 
recruited wholly or substantially from the legal profession and where there i s 
professional and social proximily between the bench and the Bar, the legal 
profession i s regarded as a f i n a l judge of the judges and their performance. 
The judiciaiy i s thus accountable to the members of the legal profession and those 
of the legal commimity generally, who apply the c r i t i c a l apparatus of their 
learning and experience to what the judges do. In a sense, this accountability 
of the judiciaiy to the cogniscenti i n the f i e l d of law and judicial administration 
i s essentially accountability to the public who may scrutinize the work of the 
judiciaiy not merely from the narrow viewpoint of specialists but also from the 
point of view of the general public and the consumers of justice. Equally, a 
judge i s accountable i n a general sense to other fora of public information, 
debate, comment and communication, besides being primarily accountable i n the 
forum of his own conscience. 

164. There i s another more positivist and institutional sense i n which the 
judiciaiy i s accountable. This accountability i s found as a s u r v ^ of the 
constitutions of the world shows, i n terms of inspection and assessment of 
judicial work, disciplinaiy sanctions and removal or recall procedures. In most 
countries, higher echelons of the judiciaiy are not subject to the same kinds of 
inspection or assessment procedures as the judiciaiy below a certain rank. For 
instance, i n India, d i s t r i c t judges and judges below that rank are under the 
control and superintendence of the High Courts, for inspection, assessment, 
promotion and disciplinaiy sanctions but the judges of the High Courts and the 
Supreme Court are subject only to a procedure of removal for incapaciiy or 
misbehaviour by an address of both Houses of Parliament by a special majority. 
In many countries, however, the Minister of Justice or the Council of the Judiciaiy 
exercises extensive disciplinaiy functions. These disciplinaiy, r e c a l l and 
removal procedures have been evolved i n different legal systems not to impair the 
independence of the judiciaiy but to secure their accountability and ensure their 
good behaviour consistent with public interest. The procedure of r e c a l l i s a kind 
of ultimate democratic sanction. An analysis of the countiy profiles which form a 
part of this chapter and that of several other constitutions which have been 
studied by the Special Eapporte-ur for the purpose of the present study shows that 
the powers of removal, and application of disciplinaiy sanctions have tended to 
shift from the exclusive domain of the executive and are shared by one or more or 
a l l of the three branches of government. 

165. In many countries, removal of a judge for incapacity or misbehaviour i s the 
only sanction provided by the Constitution i n case of a member of the higher 
judiciary, e.g. India, England, and the federal judiciaiy of the United States 
and such removal was only by a parliamentaiy address or impeachment. According 

40/ See Paterson, op«cit. p. 13, see e.g. Magany, "Law as Taught and 
Law as Practised" 9 J.S.P.T.L. (1966) I76; Lord Wilberforce, "Educating the 
Judges" 10 J.S.P.T.L. (1968) 254; T.B. Smith, "Authors and Authority" 
12 J.S.P.T.L. (1972) 3. 
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to a r t i c l e I I , Section 4 of the C o n s t i t u t i o n of the United. States a f e d e r a l judge 
may he impeached f o r "treason, h r i h e i y , or other h i g h crimes and misdemeanors". 
The procedure c o n s i s t s of an impeachment by the House of Representatives f o l l o w e d 
by a t r i a l Ъу the Senate. In many other c o u n t r i e s , the power of d i s c i p l i n a i y 
sanctions i n c l u d i n g removal vests i n composite bodies which have parliamentaiy 
and j u d i c i a l , and i n some cases, executive r e p r e s e n t a t i o n . In some cases 
d i s c i p l i n a i y j u r i s d i c t i o n i s e n t i r e l y i n the hands of the j u d i c i a i y except f o r 
the members of the highest court. In F i n l a n d as i n c e r t a i n other c o u n t r i e s , 
judges are under the s u p e r v i s i o n of s u p e r i o r courts and the Chancellor of 
J u s t i c e . A judge i n F i n l a n d , may be brought to t r i a l f o r misconduct i n an 
o r d i n a i y court of law; i n f e r i o r judges are prosecuted before one of the courts 
of appeal, a p p e l l a t e judges before the Supreme Court, and J u s t i c e s of the 
Supreme Court before the Court of Impeachment. 41/ In Sweden, the 1809 Instrument 
of Government provided f o r Riksdagens Justitieombudsman (which may be r e f e r r e d to 
i n an abbreviated form as JO) as a parl i a m e n t a i y watchdog to supervise the 
observance of laws and s t a t u t e s . 42/ The JO re c e i v e s complaints concerning the 
courts and examines the question whether the judge has been a c t i n g i l l e g a l l y , 
though the JO cannot r e v i s e the d e c i s i o n i t s e l f i n any way. 43/ The JO only has 
the power to i n v e s t i g a t e and rep o r t and not the power to i s s u e a d i r e c t i o n or a 
mandate. 

166. Unlike the Swedish prototype, the Danish Ombudsman has no power to deal w i t h 
j u d i c i a l a d m i n i s t r a t i o n . In Denmark complaints r e l a t i n g to the behaviour of judges 
may be made e i t h e r to the presid e n t of the court concerned or w i t h a S p e c i a l Court 
of Complaints, through the Chief P u b l i c Prosecutor. The president of the court 
concerned may g i v e an appropriate warning to the judge f o r neglect o r carelessness 
as w e l l as f o r improper or unseemly conduct. The j u r i s d i c t i o n of the S p e c i a l Court 
extends to a l l p r o f e s s i o n a l j u d i c i a l personnel and t h e i r o f f i c i a l a c t s i n s i d e 
as w e l l as outside the courtroom. The S p e c i a l Court may c r i t i c i z e , disapprove or 
censure j u d i c i a l behaviour, may impose f i n e s on judges and may, i n a ra r e case, 
remove a judge. I t has a l s o j u r i s d i c t i o n to reopen cases. I t c o n s i s t s of 
f i v e members when considering the reopening of cases. These f i v e members i n c l u d e 
a judge from each of the three l e v e l s of c o u r t s , an academic j u r i s t and a 
p r a c t i s i n g attorney. However, only the three judges s i t when a d j u d i c a t i n g 
complaints against judges, although i t was reported that a proposal waa mooted f o r 
a court composed e x c l u s i v e l y of non-judges. 44/ 

167. In s e v e r a l American S t a t e s , there are commissions on j u d i c i a l performance and 
conduct. Among these, the work of C a l i f o r n i a and Few York Commissions has been 
studi e d by many s c h o l a r s . In C a l i f o r n i a 45/ the C o n s t i t u t i o n was amended i n I96O 

41/ See Bo Palmgren and C.H. L u n d e l l , Court Organization and Procedure i n 
F i n l a n d . 

42/ For a comparative study, see, Stanley Anderson, " J u d i c i a l A c c o u n t a b i l i t y : 
Scandinavia, C a l i f o r n i a and the U.S.A." 1980 (Vol. 28) The American Journal of 
Comparative Law, pp. 595-420. 

45/ L.W. G e l l h o m , Ombudsman and Others: C i t i z e n s ' P r o t e c t o r s i n 
Nine Countries, I966. 

44/ See Anderson, o p . c i t . , p. 596 f i n . 9-

45/ C a l i f o r n i a C o n s t i t u t i o n , a r t . V I , s. 8. 
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to establish the Commission on Judicial Qualifications (later renamed Commission 
on Judicial Perfoimance). It i s composed of five judges appointed by the 
State Supreme Court, two attorneys appointed by the State Bar, and two lay 
persons appointed by the Governor and confirmed by the majority vote of the 
State Senate. Its main function i s to control the behaviour of judges and "to 
get r i d of unfit judges". It seeks to improve the standards of judi c i a l conduct, 
to exercise a corrective influence, to discipline and to remove judges who are 
not f i t to hold ju d i c i a l office. At the federal level i n the United States, the 
idea of providing for any procedure for removal other than impeachment was 
vehemently opposed by some as a step towards "chilling judicial independence". ^ 
On the other hand, there was a considerable body of opinion for a system of 
disciplinary control and less cumbersome removal (as compared to impeachment) of 
judges who were not f i t to hold judicial office. 4 7 / There has been a demand to 
have such commissions composed of judges only. 

1 6 8 . Removal and disciplinaiy procedures are diverse and cannot be combined into 
a single institutional formula for universal application. The procedure of 
removal by impeachment and parliamentaiy address i s no doubt cumbersome and 
time-consuming. It was meant to be so because removal was to be made d i f f i c u l t . 
Parliamentary removal procedtires today would operate i n a blaze of publicity. It 
can only be resorted to in an obvious case of incapacity or grave and palpable 
instances of misbehaviour. The procedure was evolved to insulate judges against 
the absolutism of royal prerogatives and arbitraiy pleasure, to put their tenoire 
on a secure footing on the basis of good behaviour, and to make them accountable 
in a public and collegiate forum. In many countries the procedure continues to 
be regarded as a salutary safeguard for the independence of the judiciaiy while 
asserting the basic constitutional principle of accountability. An Indian 
legislative enactment made the setting into motion of parliamentaiy removal 
procedure extremely d i f f i c u l t and interposed a judicial commission to inquire into 
the charges. 

1 6 9 . Richteranklage i n the Federal Republic of Germany empowers the Bundestag to 
initia t e the procedure against a judge alleged to have violated the basic 
principles of the Constitution. The Federal Constitutional Court i s vested with 
the authority to decide the accusation; a two-thirds majority i s required to find 
a judge guilty of the charge of violating the "basic principles" of the 
Constitution. 4 8 / 

1 7 0 . The problem, however, i s that these procedures are, as Lord Biyce put i t with 
reference to judicial impeachment i n the United States, "a heroic medicine, an 
extreme remedy, proper to be applied against an o f f i c i a l guilty of p o l i t i c a l 

4 6 / Kaufman, "Chilling Judicial Independence" 8 8 Yale and J. 681 ( 1 9 7 9 ) . 
See, however, Raoul Beiger, Impeachment; The Constitutional Problems ( 1 9 7 5 ) . 
See also Chandler v. Judiciarc^uncil 582 U.S. 1005 (1966) and 398 U.S. 74 ( 1 9 б 9 ) . 
See also Senate Hearings 9 4 t h Congress, second session, 25 Februaiy 1 9 7 6 . 

¿jJ Braithwaite, Vfho Judges the Judges ( l 9 7 l ) . 

^ 8 / See Mauro Cappelletti, op.cit., pp. 2 3 - 2 4 . 
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crime, but i l l - a d a p t e d f o r the punishment of small t r a n s g r e s s i o n s " . 4 9 / Apart 
from the problems of parliamentary removal procedure, there i s a growing body of 
opinion i n favour of an i n t e r n a l forum of j u d i c i a l a c c o u n t a b i l i i y . As compared 
to the parliamentary i n t e r v e n t i o n , i n cases of an extreme nature of r a r e 
occurrence, a j u d i c i a l commission or a c o m c i l of j u d i c i a r y or a court of 
complaints i s obviously simpler and more s t r a i g h t f o r w a r d , i t i s a l s o more 
e f f i c a c i o u s , e x p e d i t i o u s , d i s c r e e t and a c c e s s i b l e . 

171. From the p o i n t of view of harmonizing the twin p r i n c i p l e s of independence 
and a c c o u n t a b i l i t y , the parliamentary removal procedure should be pressed i n t o 
s e r v i c e only on a f i n d i n g or a recommendation of a court or a t r i b u n a l , 
predominantly composed of judges; i t should o f f e r f u l l and f a i r opportunity 
f o r defence to the judge cüncerned. " Ъго' b a s i c safeguards also appear to be 
advisable i n the case of j u d i c i a l commissions: (a) the composition of the •• 
t r i b ^ j n a l or the Commission should be such as to i n c l u d e a s u b s t a n t i a l m a j o r i t y 
of judges who should ser\?e as m.em.bers of the t r i b u n a l or the Commission on a 
r e g u l a r b a s i s : (0) the d i s c i p l i n a r y com,plaihts procedure before the t r i b u n a l 
should be c o n f i d e n t i a l at the i n i t i a l stage and should be h e l d i n camera unless 
the judge concerned r e q u i r e s the proceedings to be held i n p u b l i c . The 
proceedings should be based u.pon e s t a b l i s h e d standards of j u d i c i a l conduct and 
on a scrupulous respect f o r the r i g h t s of the judge. The proceedings .should 
ensure f a i r n e s s ' to the jiidge and a f u l l opport'Linity of. e x p l a i n i n g and defending 
h i s conduct. The Commission or the t r i b u n a l should be r e q u i r e d to g i v e a 
reasoned order which should be subject to an appeal. 

172. There are m.any j u r i s d i c t i o n s i n wliich a judge i s subject to c i v i l and 
c r i m i n a l l i a b i l i t y i n a d d i t i o n to i n t e r n a l d i s c i p l i n a r y sanctions and other forms 
of a c c o u n t a b i l i t y such as removal. The j u s t i f i c a t i o n f o r mailing a judge l i a b l e 
i n terms of c r i m i n a l sanctions and c i v i l consequences i n many systems i s that the 
commissi.on'of a c r i m i n a l offence or a t o r t i o u s act i s not a part of the judge's 
o f f i c i a l work and therefore deserves no immunity. I t i s a l s o argued that i n t e r n a l 
d i s c i p l i n a r y a c t i o n and other sanctions against a judge do not o f f e r a remedy f o r 
a c i v i l OTong and a f f o r d no r e l i e f to a member of the p u b l i c who has been wronged 
by an act or omission of a judge i n h i s o f f i c i a l c a p a c i t y . On the other hand, 
there i s an obvious threat to the independence of the j u d i c i a i y i f he i s 
f r e q u e n t l y hauled up i n a c r i m i n a l or c i v i l court i n a vexatious manner by a 
cantankerous . and disgr^antled l i t i g a n t . The p r i n c i p l e of a c c o u n t a b i l i t y i n.such 
cases has to be tempered by or should y i e l d to the p r i n c i p l e of the independence 
of the j u d i c i a r y to the extent necessary and d e s i r a b l e . 

173. The p o s i t i o n of l i a b i l i t y and imm-unity of judges i n d i f f e r e n t l e g a l systems 
s-uggests a t h r e e f o l d , c l a s s i f i c a t i o n : (a) coun.tries where there i s no s p e c i a l ' 
immunity for.judges or where l i a b i l i t y of the judge i s l i m i t e d and i s q u a l i f i e d 
by procedural p r e c o n d i t i o n s ; ' (b) c o u n t r i e s where judges or c e r t a i n c l a s s e s of 
them are not l i a b l e , at l e a s t i n c i v i l proceedings; (c) c o u n t r i e s where the State 
i s l i a b l e f o r r e p a r a t i o n or damages to the v i c t i m of a j u d i c i a l wrong and the 
State reserves to i t s e l f the r i g h t to sue the judge at f a u l t to recover the 
damages p a i d to the .aggrieved person. 

^ I b i d . , p. 2 4 , f n . 9 7 . 
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174. According to R h e i n s t e i n , c r i m i n a l l i a b i l i t y f o r w i l f u l abuse of j u d i c i a l 
o f f i c e i s one of the o l d e s t and most u n i v e r s a l l y a p p l i e d safeguards. 50/ He 
r e c a l l e d that among Aztecs the acceptance o f bribes by a judge was a. c a p i t a l -crime 
and that Twelve Tables p r e s c r i b e d the death p e n a l t y f o r the corrupt judge. 5 l / 
Penal sanctions were o f t e n imposed against judges i n ancient and medieval times 
e i t h e r because they committed grave wrongs and abused t h e i r j u d i c i a l o f f i c e or 
because"they i n c u r r e d the wrath of those i n the contemporary powers s t r u c t u r e . 
The d i s p l e a s u r e of the executive power i s o b v i o u s l y no longer a l e g i t i m a t e basis 
f o r penal s a n c t i o n s , but an abuse of the j u d i c i a l f u n c t i o n continues to be 
subject to c r i m i n a l l i a b i l i t y . I n most c o u n t r i e s , judges do not enjoy absolute 
immunity from c r i m i n a l prosecutiono I n Poland, Greece, I t a l y and I n d i a , f o r 
example, judges are subject to those p r o v i s i o n s of the penal .law which apply to 
p u b l i c servants, such as b r i b e r y , c o r r u p t i o n and w i l f u l abuse of o f f i c e « There 
i s , however, i n these and many other countries a s p e c i a l procedure of p r i o r 
approval and a u t h o r i z a t i o n ( c a l l e d " s a n c t i o n " i n Indian law o f c r i m i n a l procedure) 
as a p r e - c o n d i t i o n f o r the p r o s e c u t i o n of a p u b l i c servant i n c l u d i n g a judge » 
I n Poland, the a u t h o r i z a t i o n of the competent d i s c i p l i n a r y c o u n c i l i s r e q u i r e d , 52/ 
I n Yugoslavia 55/ and Czechoslovakia 54/» the p r i o r approval of the assembly 
which e l e c t e d the judge i s necessary. According to C a p p e l l e t t i , the procedure 
of a u t h o r i z a t i o n by an appropriate body i n the Union of Soviet S o c i a l i s t Republics 
i s an important procedural l i m i t a t i o n of j u d i c i a l c r i m i n a l l i a b i l i t y , 55/ He 
p o i n t s out that i n France, a r t i c l e 681 of the Code of procedure pénale 
e s t a b l i s h e s a s p e c i a l procedure i n case of crim-es et délits commis dans l ' e x e r c i c e 
des f o n c t i o n s , dont l e s magistrats ou l e s personnes assimilées sont s u s c e p t i b l e s 
d'gtre inculpés, i n p a r t i c u l a r , the court competent to adjudicate s h a l l be 
designated by the Chambre C r i m i n e l l e of the Cour de Cassation, I n I s r a e l , 

"(a) c r i m i n a l p r o s e c u t i o n against a judge cannot be f i l e d except by the 
Attorney-General h i m s e l f , and before a [...] court of general j u r i s d i c t i o n at 
the second instance [...] s i t t i n g i n a panel of three judges". In Belgium, " i f 
a magistrate commits a crim.e he w i l l have the r i g h t to be judged by a s u p e r i o r 
court [...] the court of appeal." 

50/ See g e n e r a l l y M, R h e i n s t e i n "Ш10 Watches the Watchmen", I n t e r p r e t a t i o n s 
of Modem Legal P h i l o s o p h i e s , Essays i n Honour of Roscoe Pound, 1947» r e f e r r e d 
to by Mauro C a p p e l l e t t i , "Who Watches the Watchmen", The American Journal of 
Comparative Law, V o l . XXXI, Winter 1 9 8 3 , No. I , The S p e c i a l Rapporteur 
acknowledges w i t h thanks the valuable a s s i s t a n c e rendered by P r o f e s s o r C a p p e l l e t t i 
i n making the r e s u l t s o f h i s comparative study a v a i l a b l e to him. 

51/ See Mauro C a p p e l l e t t i , op c i t , , p, 36 f n . I 5 8 , 

W I b i d , 
53/ See " J u d i c i a l S t a f f " , prepared by J e m e j Vrhunec and review by 

Dusan C o t i c and M i l k a Jaukovic, Yugoslav Survey, V o l . X X I I , No. 4 (November I 9 8 I ) , 
pp, 85-94. 

54/ C a p p e l l e t t i , op, c i t , 
¿ 5 / I b i d . , p. 36. 
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175o I n •fcbe United States of America, the Supreme Court has r u l e d that the 
performance of j u d i c i a l d u t i e s does not requi r e or contemplate any immunity 
from c r i m i n a l p r o s e c u t i o n . I n Grave1 Vo United States 5б/, the Court d i s p e l l e d 
c e r t a i n l i n g e r i n g doubts about the question of j u d i c i a l immunity from c r i m i n a l 
l i a b i l i t y by d i f f e r e n t i a t i n g i t from c i v i l l i a b i l i t y and by i t s dictum to the 
e f f e c t that "on the contrary, the j u d i c i a l l y fashioned d o c t r i n e does not reach 
so f a r as to immunize conduct p r e s c r i b e d by an Act o f Congress«" 57/ Lord Denning 
had observed i n a court of Appeal d e c i s i o n i n 1975 that there are i n England-
" p e r f e c t l y adequate checks - such as the remedies of c r i m i n a l law - capable of 
p r o t e c t i n g i n d i v i d u a l s from the l e s s that upright judge", 58/ but he a l s o added 
that the p r o p o s i t i o n has never been t e s t e d . 

1760 There i s complete j u d i c i a l immunity, from c i v i l - a c t i o n i n England., I n I965 
i t was l a i d down i n Fray v« Blackburn 59/ that no a c t i o n w i l l l i e against a 
judge of one of the Superior Courts f o r a j u d i c i a l a c t , though i t be a l l e g e d to 
have been done m a l i c i o u s l y and c o r r u p t l y . I t was observed i n 1868 i n Scott Vo 
S t a n s f i e l d t h a t : бо/ i t i s e s s e n t i a l that the judges who are appointed to 
administer the law should be permitted to administer i t under the p r o t e c t i o n o f 
the law independently and f r e e l y without favour and without f e a r ; t h i s p r o v i s i o n 
of the law i s not f o r the p r o t e c t i o n or be n e f i t of a mal i c i o u s o r corrupt judgej 
but f o r the be n e f i t of the p u b l i c , whose i n t e r e s t i t i s that the judges should 
be at l i b e r t y to exercise t h e i r f u n c t i o n s w i t h independence and without f e a r of 
consequences. The vintage judgement i n Anderson Vo Gornie 61/ p o i n t s to the 
conclusion that the judge of a s u p e r i o r court i s not l i a b l e f o r anything done or 
s a i d i n the ex e r c i s e of h i s j u d i c i a l f u n c t i o n s , however, m a l i c i o u s , corrupt o r 
oppressive are the acts or words complained o f , S e c t i o n 2 (5) of the Crown 
Proceedings Act absolves the Crown from l i a b i l i t y f o r the conduct of any person 
•Vh i l e d i s c h a r g i n g or p u r p o r t i n g to discharge any r e s p o n s i b i l i t i e s of a j u d i c i a l 
nature vested i n him" or i n the execution of j u d i c i a l process, but immunity does 
not extend to the acts or words o f a judge i n h i s p r i v a t e c a p a c i t y , 

177, I n f e r i o r courts do not enjoy the same immunity, p a r t i c u l a r l y f o r acts 
committed outside t h e i r j u r i s d i c t i o n . According to s e c t i o n 44 of the J u s t i c e s of 
the Peace A c t , I979 a mal i c i o u s act of a magistrate without reasonable and 
probable cause i s actionable as a t o r t . An a c t i o n may als o l i e against a 
magistrate i n a matter i n respect of which he does not have j u r i s d i c t i o n or i n 
which he has exceeded h i s j u r i s d i c t i o n , 62/ According to Wade and P h i l l i p s , i t 
i s d o u b t f u l whether the law yet provides an adequate framework of r u l e s f o r 
compensating i n d i v i d u a l s out of p u b l i c funds who s u f f e r l o s s through defects 

^ (1972) 4O8 United States бОб. 
^ I b i d . , po 627. 

58/ Mauro C a p p e l l e t t i , op. cit«, p. 39, 

^ (I863) 3 Б, & S. 576, by Crompton, J , 
60/ (1868) L.R. 3 Ex, 220, 223 by K e l l y , C,B„ 
61/ (1895) I Q. B. 668 
62/ Reply of Lord Templeman to the questionnaire о 
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i n the a d m i n i s t r a t i o n o f j u s t i c e . I n 1974» ' the law of j u d i c i a l immunity was 
considered by the Court of Appeal i n S i r r o s v. Moore, when a Crown Court judge , 
was h e l d immune from l i a b i l i t y f o r damages a f t e r he had by a w h o l l y erroneous•• 
procedure ordered a T u r k i s h c i t i z e n to be detained. The judgements sought to 
minimize the d i s t i n c t i o n between s u p e r i o r and i n f e r i o r ' c o u r t s . .The judges 
considered i t an adequate remedy that the p l a i n t i f f had recovered'his l i b e r t y 
by means of habeas corpus and d i d not discuss the issue of whether he deserved 
to be compensated f o r having s u f f e r e d an unlawful d e t e n t i o n , бз/ Most countries-
w i t h the common law t r a d i t i o n broadly f o l l o w the B r i t i s h approach to j u d i c i a l 
immunity from c i v i l l i a b i l i t y . As the C a p p e l l e t t i study 6 4 / and the r e p l i e s 
to the S p e c i a l Rapporteur's questionnaire show the c i v i l l i a b i l i t y of a judge i s , 
r e s t r i c t e d i n many systems p a r t i c u l a r l y i n c i v i l law systems to cases of f r a u d , 
e x t o r t i o n , m a l i c i o u s - a c t s ' o r to d e n i a l of j u s t i c e (déni-de j u s t i c e ) , or to gross 
negligence. -In I t a l y judges are not l i a b l e f o r damages f o r gross negligence 
although they are so l i a b l e i n most other countries w i t h c i v i l .law systems or 
t r a d i t i o n s . .There are however n e a r l y insurmountable obstacles i n t r a n s l a t i n g the 
t h e o r e t i c a l c i v i l l i a b i l i t y of a judge i n t o a decree f o r a sum of money so t h a t , 
as pointed out by Marcel Storme i n the case of Belgium, 6 5 / judges i n e f f e c t 
enjoy complete immunity. In France 6 6 / and the F e d e r a l Republic of Germany, 6 7 / 
as a l s o i n Yugoslavia and other East European c o u n t r i e s , a v i c t i m of a j u d i c i a l 
wrong may sue the State f o r damages without-suing the judge, although the State 
has a r i g h t to sue the-judge f o r recovery of the damages (action-récoursoire i n 
France or r u c k g r i f f e i n GenBany)paid to-the claimant. 

1 7 8 . This new procedure s h i e l d s j u d i c i a l independence to a c e r t a i n extent- and 
pr o t e c t s a judge from the harassment o f l i t i g a t i o n : at the same time i t does not 
deprive an i n d i v i d u a l who has been wronged from seeking . r e l i e f and r e p a r a t i o n 
i n damages о Since, -howeverj'the State reserves the r i g h t to recover from the judge 
concerned the damages paid-by i t to the claim.ant, i t may be s a i d that the Sword 
of Damocles would continue to hang over the judge and i f he i s . t o defend and 
j u s t i f y h i m s e l f l a t e r he might as w e l l do i t as a p a r t y defendant at the stage' 
of the suit- f o r damages. A l i m i t e d s o l u t i o n may be found by s u b j e c t i n g the judge's 
l i a b i l i t y i n the recovery.proceedings' by the State to c e r t a i n e x c e p t i o n a l grounds. 

179. = A comparative a n d - a n a l y t i c a l study' of the subject shows that complete 
j u d i c i a l immunity from c i v i l l i a b i l i t y i s not accepted i n many countries 
p a r t i c u l a r l y those 'foll o w i n g c i v i l law, that there i s a growing s e n s i t i v i t y among-
c i t i z e n s ' to, completé j u d i c i a l immunity even'in common law c o u n t r i e s , and that : 
the s o l u t i o n of State l i a b i l i t y w i t h or without the procedure of recovery of-.the 
damages by the State from the judge concerned i s confined o n l y to a few countries-

63/ E.C.S. ¥ade and GoG P h i l l i p s , op. c i t . , p. 322, See a l s o S i r r o s v. Moore, 
(1975TQ.B. 118. 

64/ Op. c i t . 
65/ C a p p e l l e t t i , op. c i t . , p. 43 

66/ L o i no. 72-626. 

_6]/ Law of 26 June I 9 8 I . 
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The S p e c i a l Rapporteur has therefore come to the conclusion that thé p r o v i s i o n 
of u n q u a l i f i e d and absolute j u d i c i a l immunity cannot at present be enacted as 
a minimum i n t e r n a t i o n a l standard. 

IBOo The concept of the p u b l i c a c c o u n t a b i l i t y of the j u d i c i a r y may appear to be 
somewhat vague and amorphous i n countries where the j u d i c i a r y i s not e l e c t i v e 
or where the j u d i c i a r y or i t s work i s not openly and f r e q u e n t l y exposed to p u b l i c 
c r i t i c i s m . • • ,• 

181. In the United States of America and Union Soviet S o c i a l i s t R e p u b l i c s , to 
give two well-knovm examples of e l e c t i v e j u d i c i a r y , the p u b l i c a c c o u n t a b i l i t y 
of the j u d i c i a r y i s i n a manner of speaking the l i v i n g - l i n k bett^reen the judge 
and h i s j u d i c i a l o f f i i ^ e . Judges and people's-assessors i n the Union Soviet 
S o c i a l i s t Republics r e g u l a r l y report to t h e i r . e l e c t o r a t e which i n the case of the 
judges of d i s t r i c t courts comprises the c i t i z e n s of the d i s t r i c t . These reports 
of judges and people's assessors are discussed c r i t i c a l l y . The procedures of 
r e c a l l of judges (and people's assessors) i n the Soviet Union and i n seven s t a t e s 
of the United States of America take the p r a c t i c e of p u b l i c a c c o u n t a b i l i t y one 
s i g n i f i c a n t step beyond the e l e c t i o n of judges and r e p o r t i n g by judges on t h e i r 
j u d i c i a l work as i n USSR. In Yugoslavia, judges may be r e - e l e c t e d or 
reappointed, and the judges may als o be r e c a l l e d or r e l i e v e d of o f f i c e during ' 
t h e i r tenure of o f f i c e . 68/ 

182. In many c o u n t r i e s , the press and other mass media make the p u b l i c 
a c c o u n t a b i l i t y of the j u d i c i a r y a strong d i s c i p l i n i n g f a c t o r . Sometimes, the 
p u b l i c i t y a l s o poses a threat to the independence of the j u d i c i a r y by tendentious, 
i r r e s p o n s i b l e and s e n s a t i o n a l p u b l i c a t i o n s . R h e i n s t e i n observed i n 1947 that 
"of a l l the controls of j u d i c i a l a c t i v i t y , that by p u b l i c o p i n i o n i s among the 
most e f f e c t i v e " . 69/ In the United States of America the press i s p r o t e c t e d by 
the p r e f e r r e d r i g h t of freedom of speech enshrined i n the F i r s t Amendment and 
i n s u l a t e d against the p u n i t i v e d i s p l e a s u r e of the j u d i c i a r y i n the form of 
contempt of court proceedings as i n the United Kingdom. 

185. I n the Sunday Times case JO/ the European Court of Human Rights found by 
a m a j o r i t y of 11 to 9 (on- 26 A p r i l 1979) that the d e c i s i o n of the House of Lords' 
on contempt of court i n the thalidomide -case, A.-G. v. Times Newspapers L t d . 

68/ " J u d i c i a l S t a f f " , Yugoslav Survey, op. c i t . . pp. 86-88., 
69/ Quoted by C a p p e l l e t t i ; op. c i t . , p. 29 fn..'121. 

70/ Sunday Times v. united.Kingdom .(1979) 2EHRR245; S e r i e s A, No. 50 
(European Court of Human Rights, Strasbourg) 1979.-
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constituted a breach of article 10 (freedom of expression), i n that the ban on 
publication went further than was necessary i n a democratic society for 
maintaining the authority of the judiciary. ТХ/ 

184. Apart from the questions relating to sub-judice rules and the law of contempt 
of court, the operational impact of public accountability is sometimes more 
salutary than the appraisal of judges by lawyers or by their colleagues or by 
academics because the mass media audience is much larger and public odium is 
intolerably embarrassing for a judge. By the same token, the dangers of 
public criticism by journalists based on half-truths buttressed by lack of 
professional understanding of what the judges do, are not inconsiderable. The 
question untimately is of the quality, motive, style and the substance of the 
criticism. On the one hand, there i s the danger of t r i a l by the press and 
justice by proxy, i f the sub-judice rule is allowed to be broken indiscriminately. 
On the other hand, there is fundamental public interest i n the freedom of speech and 
expression. And the two must be balanced i n the same way as the principles of 
judicial independence and accountability. Lord Denning put the broad principle 
p i t h i l y when he observed: "[.,.] the Press plays a v i t a l part i n the administration 
of justice. It is the watchdog to see that every t r i a l is conducted f a i r l y , openly 
and above board [...]. But the watchdog may sometimes break loose and has to be 
punished for misbehaviour."72/ 

185. Offences against the administration of justice and attempts to interfere 
with the judges in their judicial functions are punishable i n most legal systems, 
but the law of contempt of court and i t s elaborate rules are a particular 
contribution of the common law. 75/ As Lord Simon said in A.G. v. Times Newspapers 
Ltd. 74/ the law of contempt seeks to vindicate the public interest in due 

71/ The House of Lords judgement (1974) A.C. 275 bad reversed the decision 
of the Court of Appeal (1973) l A H E.E. 8I5 (C.A.). The House of Lords held that 
the thalidomide actions were not dormant, that i t was a contempt to publish an 
article prejudging the merits of an issue before the court where this created a 
real risk that f a i r t r a i l of the action would be prejudiced; and that i t was a 
contempt to use improper pressure to induce a litigant to settle a case on terms 
to which he did not wish to agree, or to hold a litigant up to public obloquy 
for exercising his rights i n the courts. This decision was based on the view that 
newspapers and television must not seek to prejudice a c i v i l court's decision by 
seeking to persuade the public that one side in l i t i g a t i o n is right and the other 
wrong. The Phillimore Committee doubted whether the prejudgement test was 
satisfactory and proposed a new statutory test of contempt, namely, "whether the 
publication complained of creates a risk that the course of justice w i l l be 
seriously impeded or prejudiced", 

72/ Denning, Road to Justice, 1955, p. 78. 

73/ See generally.Oswald, Contempt of Court; Arlidge and Eady, the Law of 
Contempt, 1982; Pox, The History of Contempt of Court (I927); Halsbury's 
Statutes of England, Third'Edition; Borrie and Lowe's Law of ContemDt by 
N i g e l Lowe {I'^B^}, 

2 ^ Supra, p. 315. 
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a d m i n i s t r a t i o n of j u s t i c e . As poi n t e d out i n Johnson v. Grant ; 75/ s "[o,,] 
The offence c o n s i s t s i n i n t e r f e r i n g w i t h the a d m i n i s t r a t i o n of the lawj i n 
impeding and p e r v e r t i n g the course of J u s t i c e , I t i s not the d i g n i t y o f the 
Court which i s offended - a p e t t y and m i s l e a d i n g view of the i s s u e s i n v o l v e d ; 
i t i s the fijndamental supremancy of the law which, i s challenged." The a p p l i c a t i o n 
of the law of contempt dif.fers from one country to another» I n I n d i a , the 
Supreme Court once cha s t i s e d a l e a d i n g M a r x i s t p o l i t i c i a n and the c l i i e f m i n i s t e r 
of a s t a t e f o r h i s i d e o l o g i c a l condemnation of the j u d i c i a r y ana upheld h i s 
c o n v i c t i o n f o r contempt of court. 7б/ On the other hand, the Courts i n I n d i a 
have al s o taken the view that p u b l i c expression of views on matters of great 
n a t i o n a l importance d i d not f a l l w i t h i n the m i s c h i e f of the contempt of Court» • 
In the ^'j-ell knovm case of Nebraska Press - A s s o c i a t i o n Vo S t u a r t , Chief J u s t i c e Burger 
s a i d that a p r e - t r i a l p u b l i c i t y - even pervasive adverse p u b l i c i t y - does not 
i n e v i t a b l y lead to ar un f a i r t r i a l , a view which would f i n d r e l a t i v e l y few 
subscribers i n many other countries which have adopted the common law r u l e s of 
the contempt of court. The P h i l l i m o r e Committee i n the United Kingdom recognized 
the dangers of t r i a l by newspapers or t e l e v i s i o n but recommended the replacement 
of the "prejudgement" t e s t by the t e s t of "serious r i s k . o f p r e j u d i c e " . In 1982, 
the'Canadian Law Reform Commission i n i t s f i n a l report accepted the need to 
prot e c t the f a i r n e s s of p a r t i c u l a r t r i a l s from serious i n t e r f e r e n c e even at 
the expense of freedom of speech but not so as to muzzle the press unduly. 77/ 

186. The Contempt of Courts A c t , 1981 was enacted i n the United Kingdom i n t e r a l i a , 
to harmonize the law of England and Wales w i t h the m a j o r i t y judgement of the 
European Human Rights Court i n the Sunday Times case. 78/ I t has been s a i d that 
what the Act does i s "to maintain the b a s i c stance of the ultimate, supremacy df the 
due a d m i n i s t r a t i o n of j u s t i c e over freedom of speech but to s h i f t the balance a 
l i t t l e i n favour of the l a t t e r " . 79/ I t may als o be pointed out that apart 
from the majorit;/ d e c i s i o n on the p a r t i c u l a r f a c t s of the Sunday Times case, the 
European Court d i d unanimously agree that one of the purposes of the ' contempt 
law i s t o m^aintain tlie a u t h o r i t y and i m p a r t i a l i t y of the j u d i c i a r y , and held i t 
to be l e g i t i m a t e i n p r i n c i p l e . Tba,t i s the l i m i t of the law of contempt, so that 
i t remains e s s e n t i a l l y a s h i e l d "and does not become an instrument of suppression 
of freedom of speech and p u b l i c a c c o u n t a b i l i t y . The same p r i n c i p l e a p p l i e s to 
hol d i n g .the court i n camera, which i s j u s t i f i e d only . i f i t advances the 'caluse of 
j u s t i c e but not i f i t i s employed merely to evade p u b l i c a c c o u n t a b i l i t y . Courts 
are sometimes i n v i t e d to hold c e r t a i n proceedings i n camera and to preserve the 
anonymity of p a r t i e s but t h i s ought not to be done to avoid p u b l i c a c c o u n t a b i l i t y 
E q u a l l y r e l e v a n t i s the procedure of p u b l i c pronouncement and p u b l i c a t i o n of the 
judgements of courts so that they are there f o r any one to examine and comment 
upon. I n d i v i d u a l opinions of judges, d i s s e n t i n g or concurring., a l s o serve the 
purpose of p u b l i c a c c o u n t a b i l i t y of the j u d c i a r y and perhaps a sense of 
a c c o u n t a b i l i t y to p o s t e r i t y , but i n . c i v i l law countries d i s s e n t i n g opinions of 

75/ 1923 SC 789 (at Po790) c i t e d w i t h approval i n A ^ . v„ 
L e v e l l e r Magazine L t d . ( I 9 7 9 ) AoC. 440 at 459. 

76/ In Re E.M.S. Namboodiripad (Namboodiripad v, Nambiar) (1970) 2 SCC 325. 

77/ .See Report No. 17 (1982) p. 28. This was c l e a r l y underlined i n the 
Working Paper No. 20 of the Canadian Law Reform Commission (1977). 

78/ See B o r r i e and Lowe's Law of Contempt, op, c i t . , p. 85 

72/ Ibiâ-' P- 85 
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judges i n the m i n o r i t y or concurring but separate opinions are never made known 
and are not even recorded i n some cases. In collégial a d j u d i c a t i o n (which i s the 
p a t t e r n i n courts of f i r s t instance a l s o i n c i v i l law c o u n t r i e s ) , i n d i v i d u a l 
j u d i c i a l r e s p o n s i b i l i t y cannot be a s c e r t a i n e d . The system has i t s advantage i n 
pr e s e n t i n g a united j u d i c i a l f r o n t to the p u b l i c and to the a u t h o r i t i e s and i n 
disco u r a g i n g the a n g u l a r i t i e s and the p r o l i x i t y of i n d i v i d u a l judges but there 
i s a l s o a net l o s s to the community which i s deprived o f the wisdom of one or 
more judges who might prove to be more p r o p h e t i c and f a r - s i g h t e d than those i n 
the m a j o r i t y . Once again, i t i s a matter of the custom and usage of a l e g a l 
system and no uniform procedure or u n i v e r s a l model can be ordained. 

187. A happy and harmonious mix of j u d i c i a l independence and a c c o u n t a b i l i t y i n 
a framework of p r i n c i p l e s and standards creates congenial and favourable conditions 
and enables the j u d i c i a r y to perceive and perform i t s r o l e i n the f u l f i l m e n t of 
i t s o b j e c t i v e s and i n the discharge of i t s ' f u n c t i o n s . Such a framework of 
p r i n c i p l e s touches only broadly on what judges do 'and how best they can perform 
t h e i r j u d i c i a l f u n c t i o n s . I t lays down reasonable and f l e x i b l e standards without 
mandating any models. To that broad framework of p r i n c i p l e s and standards, each . 
country has to r e l a t e i n terms of i t s own experiences, problems and s o l u t i o n s 
and should endeavour to achieve and e x c e l e x i s t i n g standards i n i t s own way without 
a l l o w i n g the b a s i c p r i n c i p l e s to be compromised. 

188. I t has to be borne i n mind that i m p a r t i a l i t y i s not a t e c h n i c a l conception. 
I t i s a s t a t e of mind. 80/ I m p a r t i a l i t y must a l s o have a human f a c e . Judges no 
doubt form a par t of a given system, but they should.nevertheless be "as f r e e , 
i m p a r t i a l and independent as the l o t of humanity w i l l admit". 8 l / Independence i s 
a c o n d i t i o n precedent f o r i m p a r t i a l i t y . 

189. To sum up the framework of p r i n c i p l e s which emerge from the., study i n an 
o u t l i n e form: judges i n d i v i d u a l l y s h a l l be free to decide matters before them and 
w i t h i n t h e i r j u r i s d i c t i o n i m p a r t i a l l y without any i n t e r f e r e n c e ; the judica.ary 
as an i n s t i t u t i o n should be independent o f the Executive and the L e g i s l a t i v e . I t s 
j u r i s d i c t i o n should not be tampered w i t h . Judges should have the freedom of 
thought, speech, e x p r e s s i o n , assembly, a s s o c i a t i o n and movement to f u l f i l the 
promise of independence inherent i n t h e i r o f f i c e and f u n c t i o n . Methods of j u d i c i a l , 
s e l e c t i o n should preclude j u d i c i a l appointment based on improper motives о 
Candidates chosen f o r j u d i c i a l o f f i c e should be i n d i v i d u a l s of i n t e g r i t y and 
a b i l i t y . There should be no d i s c r i m i n a t i o n i n the s e l e c t i o n of judges but due 
con s i d e r a t i o n should be given to ensure a f a i r r e f l e c t i o n by the j u d i c i a r y of the 
s o c i e t y . The j u d i c i a x y i t s e l f should be i n v o l v e d i n making s e l e c t i o n s f o r j u d i c i a l 
appointment. The p o s t i n g , promotion and t r a n s f e r of judges should be based on 
i n t e r n a l autonomy, o b j e c t i v e assessment, and consent of the judge. There should 
be s e c u r i t y o f tenure. The executive must ensure the s e c u r i t y and p h y s i c a l 
p r o t e c t i o n of judges and t h e i r f a m i l y . Judges should not be permitted to be sued 
or prosecuted except by an a u t h o r i z a t i o n o f an appropriate j u d i c i a l a u t h o r i t y . 

80/ Hughes, C.J. i n United States v. Wood (1936) 299 United S t a t e s 123 (p.145). 

8 l / C o n s t i t u t i o n o f Massachusettes adopted i n 1780. ' 
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Judges should be bound by p r o f e s s i o n a l secrecy and should not be r e q u i r e d to 
t e s t i f y , A judge should be d i s q u a l i f i e d f o r accepting any incompatible o f f i c e 
or employment or i n cases of any c o n f l i c t of i n t e r e s t . A judge'may be 
accountable i n d i s c i p l i n a r y or other proceedings before an appropriate forum 
and h i s actions should be considered on the basis of established- standards of 
j u d i c i a l conduct and there should be a f a i r opportunity to the judge concerned 
to defend h i m s e l f , A judge should not be sub j e c t - t o removal except on proved 
grounds of i n c a p a c i t y or misbehaviour rendering him u n f i t to continue i n o f f i c e . 
The main r e s p o n s i b i l i t y f o r court a d m i n i s t r a t i o n i n c l u d i n g s u p e r v i s i o n and 
d i s c i p l i n a r y c o n t r o l of a d m i n i s t r a t i v e personnel and support s t a f f s h a l l vest 
i n the j u d i c i a r y . I t should be a p r i o r i t y of the highest order f o r the State 
to provide adequate resources f o r the a d m i n i s t r a t i o n of j u s t i c e . In st a t e s 
of exception, derogations should not be made from the b a s i c minimum p r i n c i p l e s 
of the independence of the j u d i c i a r y . The courts must ensure the observance of 
f a i r t r i a l safeguards. 

190. The b a s i c p r i n c i p l e s o u t l i n e d can b e , t r a n s l a t e d i n t o a l i v i n g r e a l i t y o n l y 
i f there i s p u b l i c understanding o f , and support f o r , the r o l e of judges i n modern 
s o c i e t y . The functions of the j u d i c i a r y and the p a r t i t plays i n securing j u s t i c e 
and p u b l i c order needs to be understood by the ultimate masters of a l l Governments, 
the people, as w e l l as the a u t h o r i t i e s and i n d i v i d u a l s who operate the system. 
Human r i g h t s education and l e g a l l i t e r a c y are the foundations on which the 
e d i f i c e of j u d i c i a l independence can be s e c u r e l y b u i l t i n the modern w o r l d . I n 
order to p r o j e c t a proper image and to discharge i t s r e s p o n s i b i l i t i e s adequately, 
the j u d i c i a r y must put and keep i t s house i n order. There has to be a cea^seless 
s t r i v i n g f o r i n t e g r i t y , excellence and e f f i c i e n c y , • The j u d i c i a r y must ensure that 
there are no m a l p r a c t i c e s , misconduct or misbehaviour i n the a d m i n i s t r a t i o n o f 
j u s t i c e , no undue delays or d e n i a l of j u s t i c e , no p a r a l y s i s of j u d i c i a l w i l l to 
dispense j u s t i c e without f e a r or favour and no a b d i c a t i o n of j u r i s d i c t i o n 
be cause of f e a r or favour. In the contemporary pers p e c t i v e of the t w e n t y - f i r s t 
century, the r u l e of law and human r i g h t s c o n s t i t u t e the core commitment of the 
j u d i c i a r y , 

191, To make t h i s a l l i a n c e e f f e c t i v e and meaningful there i s need f o r t r a i n i n g 
judges, p r o s e c u t o r s , lawyers and law enforcement o f f i c i a l s i n the f i e l d of human 
r i g h t s and f o r strengthening l e g a l i n s t i t u t i o n s , p a r t i c u l a r l y i n t h i r d w o r l d 
c o u n t r i e s . This has been emphasized time and again by non-governmental 
organizations 8 2 / i n d i f f e r e n t f o r a of the United Nations, This developmental 
i n i t i a t i v e , i f i m a g i n a t i v e l y implemented w i t h the assis t a n c e of non-governmenta,l 
or g a n i z a t i o n s would go a long way i n c r e a t i n g an enduring indigenous i n f r a s t r u c t u r e 
i n every country. A world-wide sense of p r o f e s s i o n a l s o l i d a r i t y among-judges 
and lawyers would help to provide mutual ass i s t a n c e and would a s s i s t i n b u i l d i n g 
up a community committed to the b a s i c values of the independence of the judiciarji'-. 
In the ultimate a n a l y s i s , the defences of the independence of j u s t i c e must be 
b u i l t up i n the p u b l i c mind, i n the minds of those who operate systems and 
subsystems of power i n the s o c i e t y , and above a l l i n the minds of judges, j u r o r s , 
assessors and lawyers themselves, and t h i s i s p a r t i c u l a r l y so i n the changing 
and c h a l l e n g i n g age i n which we l i v e . 

8 2 / See, e.g. Synopsis of m a t e r i a l r e c e i v e d from non-governmental 
orga n i z a t i o n s i n c o n s u l t a t i v e status (The A d m i n i s t r a t i o n of J u s t i c e and the 
Human Rights of Detainees) E/C]!T.4/Sub.2/l984/l5, 5 Jime I 9 8 4 , p a r a . 61 . 




