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The meeting wes called to order at 10.45 a.m.

AGUITDA ITZII 11h: EPORT OF THE SPECIAL COMMITTELR OF THE CHARTER OF THRE UNITED
TATIOHS AND Oif TIF STRONGTHENTING OF THE ROLE OF THR ORGATIZATION (continued)
(A/34/33, p/3k/L09, A/3L/35T, A/34/389 and Corr.l; A/C.6/3)/1.8/Rev.1,
L,10/Rev.l, L.11 and L.13)

1. lir. ROMULO (Philiponines), introducing draft resolution A/C.6/3L4/L.10/Rev.l,
on the continuation of the mandate of the Special Ccemmittee, said that body's
achievements should ccrnstitute & scurce of setisfaction; atter 35 years, the futur
of the United Nations in all its aspects was being systematically reviewed, with a
viev to making vhatever improvements might help the Organization to deal with the
rapidly groving tasks resulting from increased membership and changing world
conditions. The Special Committece had several important functions. It provided
an opportunity for the two thirds of the Member States vhich had not been present
at the founding of the United Fations to make known their views on its structure
and operation and on the vprinciples underlying its activities. Secondly, it vas
piving 211 Member States a clhance to examine the adeauacy of the Organization and
©0 consider necessary improvements. Thirdly, it fulfilled a Charter obligation
concerning the re-evaluetion of the United Hations and its major instruments.

2. The contemporary world was not the same as that in which the United Nations
had been founded and its Charter drafted. Tt wade far greater demands both on
individual liembers as responsible elements of a world community, and on the
Orgenization itself as the major guidance system for the planctary age. The United
Mations mipght fail either from internal inadequacies or because Member States did
not take their responsibilities seriously. 'uch of the world leadership was not
vet ready for the pooling of efforts in a collective assault on the problems
fTacing manlkind, but that was what the state of the world demanced, and mankind had
a limited time to find constructive solutions Tor its common problems. Thus the
work of the Snecial Committee should azlso be concerned with the preparation of
rember States for fuller participation in community dinstitutions.

3. The vorld required institutions sufficiently resnonsive to provide a margin
for error against disasters of all kinds. The new international cconomic order,
disarmament, and better machinery for the maintenance of international peace and
security and for the promotion of human rights, were inconceivable cutside the
framevork of a fully functioning and fully supported United Nations., All those

ains must be achieved within the next two decades i disaster was to be averted.

L, As the significance of the Special Cormittee's work became clearer, liembers
were giving more attention to its procedures and to the substance of its wo?k. It
vas desirable to have as much general agrcement as possible on its substant%ve
results, but at the same time it would be wholly inappropriate for the Special
Committee to veto, in the name of conscnsus, pronosals on vhich the General )
Asserbly as a vhole might wish to decide. The option of voting if necessary should
he retained, so that proposals clearly favoured by a majority of members of the
Special Committee could be submitted to the General MAssembly. The General Asscmbly
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would eventually have to decide how 1t would approach the Special Committee’s
recgmmcndations, That prerogative would be usurped by the Special Committec if it
decided which proposals werc to be scen by the General Assenbly and wvhich were not,
merely because not all members could agree to them in advance. That still applied
even if the recommendations included provosals that misht require changes in the
Charter, sincc the permanent menbers of the Security Council would have their own
oprortunity to apply the rule of unanimity to such proposals when they came before
the Security Council. He could not accept that the practiccs of the Security
Council be enforced in the Svecial Comiittec.

5. Draft resolution A/C.6/3L/L.10/Rev.l had bcen sponsored by 32 countries, plus
the "ederal Republic of Germany, which had asked to be added to the list. The
vuroose of the resclution was the rencwal of the Speciszl Committee's mandate with
the same terms of reference, and the resolution should therefore be able to win
unenimous support. The Special Committee’s work on the peaceful settlement of
disputes was nearing its cnd, and the resolution accordingly asked the Special
Committec to develow and recommend a means of concluding its work on that subject.
It provided for the Speical Committee to design the mcans for transmitting to the
General Assembly the result of its labours in an appropriste form, so that the
Assembly would have before it a full picture of the positions of States on cach
Proposal. At the Snecial Committec’s next session hipghest priority should be
glven to that moct significant subject, the maintenance of international peace and
That wag the ersa in which the insufficiencies of the United ilations were

security.
There was wnanimous agrecment that that was the most vital

rost severely felt.
of all 1tems on the agenda, and was basic to continued human existence.

6. Although the diversity in the international community might be vexing at
times, 1t reflected the genius of the human spirit. Through the United lations that
Through the

diversity could be exnressed and harnessed to the benefit of all.
work of the Opcelal Committee all members had a responsibility to make known thelr
visions of the fubure world and its institutions, and to shape a better Tuture

The Special Commitites had been invited to hold its

for the peowlc of the world.
As there had teen no opposition to

next session in tianila, in the Philippines.
that proposal, he took it to be confirned that that session would be held In
ljanila, and it would be the pleasure of the Philippines to welcome the Special

Committee there.

7.  Mr., WISIBORI (Japan) said that he wished to reiterate his delepation’c
appreciation for the Philipnine Government’s Invitation to host the 1080 session
of the Special Committce in Manila. le sincerely hoped that the Philippine

invitation would receive positive considcration by the Sixth Comrdtt

2o

9]

8. lr. MUITASSER (Libyan Arab Jareniriya) introducing draft resolution
2/C.6/3L/L.6/Rev.1, said the revised version tool into account tho constructive
views expressed by a large number of countries belonging to the African Group, the
non-aligned movement and the Group of Islamic Countries.

G. The abusive usc that permanent members of the Security Council had made of
their right to accept or rejecct draft resolutions had on many occasions been
detrimental to the maintenance of international peace and security and to the right
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of peoples to achicve self -determination and join the United Tations. For example,
;Z;e::fgf:jdpfszizsbiigﬁifid Fo imp§de th? strugele of the South Af?ican and

ini DLOT JALNst oppression and tyranny and to prevent Viet llam and
Mgola from joining the Unitecd Mations. Fortunately , one of the permanent members
of thg Security Council, namely the Peonple's Republic of China, had never used its
veto 1n that way and the Sovieht Union had also nlayed an important role in
suprorting peoples in thair struggle for liberation and self determination. The
conduct of the Soviet Union could not be likened to that of other permanent
rembers of the Security Council which had acted in a manner inconsistent with the
the vrinciples and purposes of the United Yations.
10. Because of misuse of the right of veto, the United Fations had been criticized
for its inability to deal with certain important issuecs and doubts had been raised
regarding the affectiveness of its resolutions concerning peoples suffering as
a result of racist régimes, foreign domination, colonialist domination and
occupation. The international community had therefore come o resard the misuse o©
the prerogatives of the permanent members of the Security Council with consideralble
aprrehension and dissatisfaction and calls had been made for the revicw, abolition
or replaccuent of thosc prerogatives by a new rule that would strengthen the
United Tations and increase its effectiveness.

11. Ovperative paragraph 1 (a) of the revised dratt resolution referred to the
principle of equality among btates, which was incompatible with the privileged
right of veto enjoved by certain States in the Security Council. In connexion
vith operative paramraph 1 (b), he said that, while it could not be denied that
the two major Powers nosssssed considerable material resources and had made
progress in various fieclds, it was not ecasy for any State to live in isolation in
the changing modern world in which all countries were interdependent. Fxpericnce
had shown that responsiblity for the maintenance of internationnl peace and
security could not be left to the five prrmancnt members of the Security Council
since , although the world had been spared the horrors of a new vorld war, the
smaller countrics had not escaped the ravages of hostilities on a more limited
scale. rar from restraining the aggressive racist répgimes, certain permanent
mermbers of the Security Council had used their prerogatives to defend them. As a
result of the radical changes that bad talen plece during the past 35 years, the
eriteria of strength and progress on which those prevogatives had been based werc
no longer valid. In response to tha wishes of some delepations, onerative
paragraph 1 had been redrafted to make it more consistent with operative parapraph ©

12. His delegation was cf the opinion that the views referred to in operative
paragraph 2 (a) should be collected and classified by the Secretariat and
evaluated by the Special Committce on the Charter. 1In connexion with operative
parapraph 2 (b), he said that the smaller countries that had taken part in the
drafting of the Charter had realized that the granting of prerogatives to cerbain
countries was Inconsistent with the principle of equality and had predicted the
adverse effects of the misuse of those prerogatives. The great Powers at that
time, howcver, had insisted on obtaining those prercogatives while declaring that

/...
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nsibility towards the smaller

they would always be guided by a feelins of reswo
right of veto, MLV“rthﬁlﬂso

contries and would make minimum use of their
exderience had shown that the mispivings of the smaller courtries had not besn
misplaced and that the great Povers had not reswmected their pTOﬁlSPSa The smaller
couatries had subseoueptly rade a number of unsuccessful attempts to alleviate

the effects of the use of the veto. Onerative perarraph 2 had therefore been
re¢rafted so thot thﬁ study vould r-flect the views ol the various countries and in
order 4o remove any embar sment that the first draft micht have caused to the
breretariat.

13. OCoerative paragrﬂph 3 had been introduced into the revised draft in order to
provide an opporbuniti sy Tor further views and observationsg to be sxpresscd on the
risght of veto, while onerative pdrag,aLh 4 had been introduced to allow time For the
Secretariat to prepare factual and detailed study.

he had Introducrd was in no way incompatible with

=

4. The draft resolution tha
raft resolution A/C.G/2h/L. 10/\cv 1 cencerning the mencral responsibilities of

the Swecial Committee, since draflt resolution A/CDG/J /L.3/Rev.1l related to a
ratter that fell within {the scope of thoss sawmc resporsibilities. Both resolutions
could. thercfore, be adorted together.

o

15. Sore delegations scemed to be under the impression that the draft resclution
originally swnonsorcd by his delegation had called for an immediate change in the
rulp of unanimity of the permansnt members of the Sec
at confusion would be dispelled by the reovised draft
OUllLWCul and lepgal ramifications of that delicate Issue.
resolubion was to highlight the adverse effects of the rule of unanimity of the
Permanent membcrs of the Security Council and to stress the need to conduct a
study to formulatc an alternative rule that would avoid those adversc effects. The
comoletion of such a study vould reculire zbout one yoar, although it was not known
now long it would take to cstablish an alternative rule since it would hava to be
approved by the permanent merbers of the Security Council in accordance with

Article 108 of the Charter. I thought that there should be no objection to the
Principle of conducting the study.

O
¥

urity Council. Tle¢ hoped that
e wag well svare cof the
The purpose of the draflt

16.  The draft resolution did not contain anything new, since it was only a faithful
the lon-Aligrned

echo of the wishcs cxpressed by the Orpanizeation of ﬁ‘r1c9n Unity,

‘ovement and the Group of Tslamic Countrics Some delegations believed that it
would be inapprovriate to raise the issue of the veto at the current Juncture.
However, since most of the countries enjoying that preropative aid not went the
Issue to be raised, thay would always consider the time Inappropriate and even it

1t were accepted that discussion of that issue might lead to the dissolution of the
Special Committee, that was only one of many possibilitics. The draft resolution
mignt also lead to the revitalization of the Special Committee. Certain delegations
thousht that some of the pormanent newbers of the Security Council would koycott the
Special Committes il the draft resolution were adopted. IL that happencd, it would
o2 a negative and unjustified decision, since a Joint discussion of the issue misht
lead to a solution acceptable to all.

[on.
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17. Some_dé cgations had said that the right of veto was rcolated to the aguesticn
of the waintenancc of international peacc and securilty vhich the Special Cormittee
m it consider at a later date. However, the issue of the veto shauld be raised

at the current stare, for a nurber of urgent reasons: first, the imvortance of ti
issue and 1ts effect on the role of the Sceurity Council; sccond, the complexity

of the issue and the nced for its carly consiceration; third, the various attempts
that were being wade to divert the Special Cormittee from $4s main objeetive towards
issues that vere being studiod by other bodies: and fourth, the use of the veto
within the S8pecial Committer itself under the torms of operative paragraph b of
General Assembly resolution 33/94, in which the Special Committee was requested to
be mndful of the i1mportance of reaching general agreement ., without regard for the
rules of »rocedure of the Ceneral Assembly. TIie urged the Sixth Cormittee to adon
éraft resolution A/C.0/3L/L.8/Rev.l by consensus or, Tailing that, by taking a vote.
@]

8. lir. Zehentner (Federal Republic of Germany) took the Chai

}—

AGELDA TTW 1 100:  RFPORT OF THD IWTHRNATIONAL LAV COMMTISSICH OIf TEW NORZ OF ITS
THIRTY FIRST SLSSIC. (continued) (A/3L4/10 and Corr.l) (Arabic, Tnrlish, French,
Fussian and Snanish only) (A/34/10L- A/C.G/3L/1.2)

19. Iir. SBALY (Trinidad and "obago) said nis delegation was pleased that the
Commission had been able to complete its first reading of the draft articles on
succession of States in resn=ct of matters other thﬂﬂitrﬁathS, The Commission had
sought to draft rules of international law applicable to State property and State

3 ]

debts 1n different cases of succession. One area of succession of speeial interest

to his delegation was the position of nevly independent States. The practice of
States that had been aralysed appeared to deal extensively with French colonial
practice. and to a lesser extent with Belginn, Tetherlands and Spanish colonial
practice, but wmuch less with British colonial practice, excent for o few countriss
in Asia which had gained their independence in the 19L0s end 1950s. There was sone

difference between thosc administrative practices: for example, British coloniezl
territories verc considered seperate administrative urits and were largely fiscally
autonomous. Consequently all borrowings by British colonies were made by the
colonial authorities and constituted charges on colonial revenues alone. Vhen
British colonial territories needed capital it was raised by the colony itself.
under the Colonial Stocks Act or the Colonial Velfare and Development Toans Acte
from tne Vorld Bank, or from the London or local stock markets. Accordingly in
those Instances there was no question of succession to State debts as defined in
the draft articles, sincc the dcbts were debts not of the predecessor State, but of
the colonial territory itself. On its accession to independence in 1962, his
country’s public debt had consisted of financial obligations under the United
Wingdom Colonial Stocks Act of 1877, to the Vorld Rank, and to local natural or
juridical nersons. Those financial obligations had been honoured after
independence, and legislation had been enacted just prior to independence to secur
thoet ain, especially in the case of inscribed stock under the United Kingdom
Colonial Stocls Act. It therefore appeared that British colonial practice differed
from that of other colonialists, and consegquertly draft article 20 would have little

/...
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direct consequence for such countries as Trinicag and Tobage. The Cemmission’s
report itself acknowledged that in the light of British colonial vractice such
local debts might fall outside the scope of the draft articles concerned with the
debis of the predecessor Stata.

20. Turning to the articles on State archives, he said that since Britishk
dependent territories constituted separate adninistrative wnits, archives. at
least those recuired for the normal adninistration of the territory, were already

to be found in the territory at independence.

2l.  Tlith respect to succession to State wroverty, Dritish colonial practice
appeared to have provided that on the attainment of indenmendence the proverty of the
territorial Government that had been held by the corporation named “The Chief
Secretary’ would be transferred to and vested in the Crown in right of the newly
independent State. lor Trinidad and Tobago its administration was assisned to the
linister of Finance. Thus the differcntiestions made in draft srticle 11 d3d not
appear to have been made by the British colonial authoritics in respect of property
held by ths Chief Secre twrj either prior to or on the ﬂrantlpg of independcnee to

their formcr dependent territories.

22. e noted that the Commission had decided against drafting general provisions
on the topic of odicus debts" in the expectation that the rules being drafted
would be Oufffcicntly wide to cover that situatior. 'Odious debts” wore considered
to be those imposed upon a country without its consent end contrery to its true
Interests, and dcbts intended to finanec the prevaration Tor or the prosccution of
var agalnst the successor State. The proposals submitted sarlicr by the Special
Rapporteur were quite interesting. The Commission mifht wish, in the light of the
corments of Governments, to review its decision regardirs “cdious debts” when it
Took up the articles on second reading.

23. His delegation had talien note of the ncw Graft articles on State responsibility.
1t was somewhat concerned that the State practice, jh‘i ial or arbitral decisions,
and writings of Jjurists upon wihich those articles had been constructed were in

Sore cases very o0ld, few in number, or reflected primerily the thinking of
the arpumentation in the

crsuasive. ith regard to
nationally wrengful act of
such £5

Juropean jurists. iTevertheless, nis delegation found
commentary in support of the cfraft articles highly o
erticle 28, on responsibility of a Statc for an 1nterA
another State, he noted that althouph the commentary referred to situations
States with a Tederal structure, situations arising from military cccupation, and
international depcndency agroements such as protectorates or mandated territories,
the wording of the articles seemed to sugeest that it was permissible, despite the
international responsibility attaching thercto, to breach certain basic precepts
of international law, such as the principle of the sovercisn couality of States,
the non-use of force in international relations, the non--acquisition of territory
v Torce, and the prohibvition acainst interference in the Internal or external
affairs of States. The Commission should re-examine the substance of that article
n the light of contemporary internaticnal relations. His delesation shared the
conecrn expressed by rrevious speakeys regarding article 30, permitting an
individual State that had been wrongced to anply measurcs which would otherwise be

/...
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unlawiful against the wrongdoer. The taking of sanctions against countries that had
breached a rule of fundomensal importance for the irternational community had been
vlaced within the institutional framework of the United lations, and that fact
should be better reflected in article 30. )

2L, ith respect to the dinlomatic bag not accompanied by diplomatic courier, a
means of diplomatic communication extensively used, particularly by the developing
countries. the relevant nrovisions in the various Conventions appeared to indicate
quite clearly the relevant legal r&pime. Although technological developments might
requlre some changes in that régime, his delegation agrecd with some previous
speakers that therc did not seem to be any probloms associated with the transmission
of the unaccompanied diplomatic bag that would reauire further international
repulations.,

25. Uith respect to the jurisdictional immunities of Stetes and their proverty. it
vould scem appropriate, in view of diverpgent Statce practice and recent lepgislation,
for the Commission to undertake progressive develonmert and codification of that
branch of international law. Covernments had kecome increasinsly engaged in
cconomic and commercial activities in order to promote thelr notional development
airs, and thce conduct of those zctivities might give risc to lepal disoutes, so it
was necessary to determine whether a sovereipn State could be sucd in foreign
courts, and if so under what conditions. FHis delegation hoped that many Governments
would reply to the questionnaire on that subject circulated by the Secretary-General
g0 that work on the tonic could procced on the basis of representative views.

26, In conclusion, he congratulated the International Law Commission on the
results achieved at its thirty-Tirst session.

27. lfr. BUDJAOUIL (Alperia) said that he had had some misgivings as to how his
corments might be received by the Sixth Committee, since he was both a newmber of
the International Lawv Commission and a Cpecial Rapwortcur for the Commission.
However, hc felt sure that members would understand that he would be speaking
strictly in his capacity as the representative of Aleseria.

280. 1ilis dclegation felt that the Commission had chosen the right method of worl
for 1ts examination of the draft articles on succession of States in regnect of
matters other than treaties. It was to be hoped that a convention would ovcntualW"
be adopted on that subject. Althourh some of the draft articles could have been
inproved in order to better meet the needs of the international community, they
were in reneral accephtable. The Commission was to be commended for its work on a
tonic that was particularly difficult because there were no previous codification
efforts on which it could bhase its efforts. Iis delepation was particularly pleasec
that the draft articles on succession of 9tates in respect of State property,

States debts and State archives were based on the concept of cquity. It would he
impossible to devise a legal norm that could cover in detail the wide range of
ﬁplen situations that could arise in matters of succession. Only by applying

O
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the princinle of equity would it be possible to deﬁﬂrw1ne what was reasonable in =
Given casc, abt a “lVgn nlacc and at a given tinc. the draft prcpared by the
Commission, equity was not an abstract concept, but tne very stuff of which the
rules were made. Thus, in the Commission’s draft, ccuity became a material source
of law. TIf one could predict probable future trends, onc might say that
international law would no longer be a reflection of unequal or hegemonic
relationships, or of strictly equal relationships, but rather that it would be a
body of homcgeneous rules in which an increasingly Important role would be played
by cquity.

'(‘5

N

9. His delegetion was avare of the problems that the Commission had faced.
narticularly on the ouestion of succession of States in respect of State debts.
wvas very difficult to define Stzte debts and the Commission had held lengbhy
discussions on the quecstion whether State debts should be viewed strictly es
international ovligations governed only by public international law and covering
only subjects of international law, or whether the definition might also provide ror
a possible relationshic under Dr1vate internaticnal law between a debtor State

end a private creditor. The gcope of the proposed articles would depend on which
avproach was chosen.

—
o+

30. Another complex issuc was the gquestion of the financiel relationships which
vere establisned, in every case of succession of States, between the predecessor
state and the successor Ctate. The draft articles prepared by the Commission
should help to expcdite the often cxcessively lengthy proccedings that were
reguired in such caoses.

l. The taking over of Ctatc debts by a newly independent State would be
ncompativle with that State's right to receive conmepsatﬁon for the exploitation of
z resources by the colonial Power. That rigsht had been affirmed in the
oclaratlon on the Fstablishment of a Wew International Heonomie Order, and Iin the
Charter of lconomic RPights end Duties of Ttates and had been proclaimed for the
first time at the First Conference of HUeads cf State or Governments of Fon -Alisned
Countries in September 1961. The assumntion of State debts by newly independant
States was also incompatible with the legal obligation of the industrialized
States to provide assistance to newly independent Stetes. His delegation
appreciated the Commission’s efforts in drafting the positive provisional
conclusions in that regard.

aI.J [ON)

™

32, The craft articles on succession of States in resvect of matters other than
treaties should be ready to be sent without deley to Governments for their comments
The Cormission should be able to complete its szcond reading of the articles br ore
the end of the current mandete of its members. The question of succession of
States had been on the agenda of the International Law Commission since its
csteblishrent and a Convention on Succession of States in respect of Treaties had
aiready bcen comolcted. It was to be hoped that = cenference of plenipctentiaries
on succession of States in respect of State property, State debts and State
archives could be convened as soon as the Commission completed its second reading
of the draft articles on those ratters.

/..
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33. Jevertheless, the over-all issue of succession between subjects of
international law would still not have been covered in its entirety. The
Commission would not have examined the questions of succession of Governments,
succession of one international organization to another, succession in respect

of territorial rights, nationality and the status of inhabitants of transferred
territories, succession in respect of legislative and judicial matters and others.
Lven on the gquestion of succession of States in respect of economic and financial
matters, the Commission had restricted its work to State property, State debts and
State archives, vhile lecaving cut other aspects of the economic and financial
relations betwveen predecessor and successor States. The draft articles vere
confined to issues of succession to State patrimony and had not dealt with problems
of succession relating to property and debts of public enterprises, national
corporations, public establishments, or local or provincial territorial units.
tdevertheless, in view of the wide range of questions involved in the issue of
succession in international law, it was quite appropriate that the Commission
should have thus limited its work, so as to avoid turning the preparation of

the dralt aerticles into an interminable task.

34, fiis delepation noted with satisfaction that the Commission had supplemented
its draft articles on succession of States with twe articles on State archives,
one of which dealt guite appropriately with the situation of newly independent
States. HNational archives were an important part of any country's heritage

and. in modern times, the production and preservation of archives had become a
key to power. Tt was particularly appropriate that the problem of archives in
thke context of succession of States should be dealt with at a time when both UNESCO
and the General Assembly had taken an active interest in the protection of the
cultural heritaze of nations, of which archives were an integral part. 1In the
view of his delegation, the problem of archives should be dealt with in terms of
the right to development, the right to information and the right to cultural
identity, within the framework of the establishment of a new internaticnal order
in all those arcas. It was to be hoped that the International Law Commission
would be able to complete its study of that question at its next session and to
submit to the Sixth Committee and to the General Assembly two or three draft
articles on archives dealing with cases of succession of States other than those
resulting from decolonization.

35. The Commission's work on State responsibility had been particularly fruitful
and he wished to congratulate the Special Rapvorteur, Mr. Roberto Ago, cn his
remarkable gccomplishments in that regard. The Commission had heeded the
recommendations of the General Assembly by assigning high priority to its work

on State responsibility. The Commission had pointed out (A/34/10, para. 62) that
the purrose of the draft articles was not to define the "primary’ rules whose
breach could be a source of responsibility, but rather to define the “secondary’
rules, aimed at determining the legal conseguences of failure to fulfil
obligations established by the ‘primary' rules. His delegation noted with
satisfaction that the Commission had taken a strictly legalistic approach to its
examination of articles 28 to 32. Article 28 established a general rule which
could nevertheless cover specific situations that might arise with regard to the
involvement of a Sbate in the internationally wrongful act of ancther State.

The Cormission had restricted its study to situations resulting from the total

N
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or partial occupation of the territory of one State by another State, rightly
considered to be the typical case of responsibility of a State for acts committed
by another State in a sphere in which the freedom of action of the latter State

was 11m1ted.by the former. I1is delegation agreed with the Commission that military
occupation should not impair the sovereignty or international personality of the
occunied State. However, if the internationally wrongful act had been cormitted
by the occupied State in an area of activity where that State was subject to the
control of the occupying State, the responsibility fell upon the occupying State,
regardless of whether the occupatlon was total or partial, legitimate or wrongful.
In situations of "occasional’ dependence, where a State was coerced by another
State, agzainst its will, to breach an international obligation to a third State,
the otafe applying coercion should be internationally responsible Tor the act, as
if it had committed the act itself. Clearly, however, the responsibility of the
State applying cocrcion against another Statc which had committed a wrongful act
did not preclude the responsibility of the State committing the act under other
articles of the draft. Iis delegation endorscd the view of the Commission on all
those matters, as well as on the matters covered by chapter V of the draft articles,
concerning circumstances precluding wrongfulness.

36.  The work of the Special Rapporteur and of the Commission on the question of
State responsibility had been as forward-looking as was possible when dealing with
a subject of such a traditional nature. Throughout the draft articles, the
Commission had tried to be responsive to the needs of the modern world and had
tried, although cauticusly, to open a window on contemporary 1life. In some
instances, it had succeeded in taking some bold steps within the confines of the
subject-matter. Within the limitations inherent in any attempt at codification

of a subject which had always been aporoached with traditional restraint, the
Commission had made remarkable orogress and its work would be invaluable to the

international cormmunity.

37. His delegation was not concerned only with the need to supplement the existing
draft articles on State responsibility as soon as possible with another set of
draft articles on regpon51b111ty without fault designed to provide for compensation
for injurious consequences arising out of certain activities not prohibited by
international law. The aim was to meet the new needs of the international
community by dralting provisions covering injurious consequences arising out

of State activities linked to modern technological advances and involving high
risk. International resvonsibility, conceived in more modern terms, would

derive rather from the concept of damage suffered than from that of the wrongful
any State, not simply the State which suffered damage, could

act. INorecover,
His delegation

invoke the responsibility of the State that caused the damage.
trusted that, when the time came, the Commission would draw up appropriate rules
to take account of that development, which was indicative of a significant change

in the needs of the international cormunity.

38. luch remained to be done, however, even Within the frarmework of State
responsibility for internationally wrongful acts, to make the position regarding

conduct of States completely clear. TFeonomic aggression and political
destabilization were more than ever a tangible reality, save in the case of
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ditional international law which had unfortunately been unable, notwithstanding
arsenal of rules afforded by the draft articles, to impose sancbions in that
rd. There wvas no redress in the event of sudden retaliatory measures or acts
pressure of limited duration or in the event of the more surrephtitious
annihilation of the economic sovereignty of small States without any apparent
undermining of their political sovereignty.

39. It was therefore essential not only to develop the existing primary rules,
which defined the obligations of States, but also to broaden the rules on
responsibility dtself. Too often, the formal nature of those rules, and in
particular the definition of an internationally wrongful act as well as the
conditions on which it could be imputed, guaranteed impunity for burgeoning
imperialism. He trusted that vhen the Commission took up the question of sanctions
with their all-too--evident and sometimes highly topical political, and even military,
implications, it would ensure that international law served the cause of justice,
equity, peace and development.

40.  There had been sipgnificant developments in regard to the topic of treaties
concluded between States and international organizations or between two or more
international organizations. The Commission, apparently in recognition of the need
for uniformity and simplification, had wisely drawn on the Vienna Convention on the
Law of Treaties, an approach which would serve to confirm the principle of consensus
and to ensure clariiy in the rules. His delegation was in general agreement with
the scluticn proposed under the articles in parts IV and V of the draft and was
pleased 4o note that the draft articles on the topic provisionally adopted thus

far were to be submitted to Governments and international organizations for
comment.

Ll. The topic of the law of the non-navigational uses of international watercourses
was particularly important in a number of respects. The diversity of those uses and
the multiplicity of legal bodies involved in the matter highlighted the need to
ccdify the relevant principles of international law and to establish procedures for
their dmplementation. International law should take account of the special
properties of water and of a combination of scientific and technical, and even
economic and political, factors. The attempt to overcome the very real difficulties
irherent in the definition of an international watercourse by including an optional
clause in the draft articles, under which States would themselves define the scope
of their cblipations, afforded a flexible and satisfactory scolution. Since the
questicn of that definition would arisc again, and in a more acute form, many
difficultics would be avoided if the General Assembly could provide the Commission
with specific directives in the matter. The scope and complexity of the topic
should not discourage a multidimensional approach designed to take account of
scientific and technical factors, international and regional legal instruments,
customary law in various parts of the world, the principles of the new
international economic order, the provisions of the Charter of Economic Rights

and Duties of States and the principle of cquity which, once again, sheould be

to the forefront. Water was a domain in vhich the community of States could
cemonstrate to the full the solidarity that should reign smong its members: the
perranent sovereignty of States over their wealth and natural resources and the

/oo
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spirit of co--overation that should govern relaticns between States were the twin
elements that would promote fruitful co-operation in that area.

h?° The Commissicn's work on the status of the diplomatic courier and the
diplomatic bag not accompanied by diplomatic courier would serve to complement
existing international legal instruments, while the guestion of the jurisdicticnal
immunities of States and their property was of legitimate interest given its
bpractical importance and the absence of obstacles to codification. The Commission's
work on the review of the multilateral treaty-making process was alsc to be
wolcomed.,

43, The Commission's progress on all items on its agenda, its consideration of
new and equally important matters and the fruitful co-cperation which it had
established -with the International Ccurt of Justicc and a number of regional legal
bodies all attested to its vitality and its desire to improve the guality of its
work. The favourable verdict which the Sixth Committee delivered cach year after
considering the Commission's rcport was an added encouragement to work towards

the codification and progressive development of international law. At the same
time, it would be regrettable if the Commission were to be excluded from a new
legal dialogue that reflected the aspirations of the world community, and if its
work were to be confined to the codification of traditional subjects, no matter
how necessary that was. It had shown that it could respond to the

General Assembly's expectations by dealing rapidly with highly topical matters and
could thus satisfy the new needs of international society. The legal definition
of shared resources, which was under consideration by the Second Cormittee, was
one example of a question that could be speedily solved by the Commission. In a
more general sense, however, it could make a greater contribution to the new
international legal order. The importance of international law in all areas was
recognized under the Charter. Admittedly, the "princivles of justice and
international law" were referred to only in relation to world peace

(Article 1, para. 1) and the ‘“prosressive development of internaticnal law and

its codification” only in relation to international co-operation in the

political field, (Article 13, para. 1 a) but that omission would be repaired

1f the Charter also recognized the connexion between economic development and

the progressive development of international law. The Organization was itself
seeking to do so in its endeavour to replace the old order by a new order imbued
with reason and equity. The Commission should likewise be enabled to contribute
to the collective effort to promote a new international law which was
characterized by co-operation, equity and soliderity and whose objective was the
development of mankind.

L. Mr. SANYAOIU (Nigeria) said that, as the Committee would be unable to
consider the Commission's report in detail owing to lack of time, he would suggces
that in future the Commission should confine itself to one or two items at each
of its sessions, and that the General Assembly should indicate in the resolution
to be adopted on the matter which items should be treated as matters of vricrity.
Also, the Commission's report should be circulated at least onc month before the
opening of the General Assembly's regular session and considered at a much earlier

t

stage in the session.
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45. The title of the draft articles on succession of States in respect of matters
other than treaties should, in his delegation’s view, be retained in its existing
form. Admittedly, it did not adequately reflect the scove of the draft articles
but it was in accordance with General Assembly resolution 263h (XXV) and a similar
title had been used in the case of the Vienna Convention on Succession of States
in respect of Treaties. 8o far as the two other titles which had been suggested
were concerned, the word "certain’, in the first was too vague and the sccond

was unduly restrictive.

LG, His delegation could accept article 3 in principle Tor the time being
since, in the light of the commentaries to the Vienna Convention on Succession
of States in resvect of Treaties and the Commission's revort on its work on the
article at its twenty--fourth session, it appeared to reflect settled law. The
time had, however, come for a more dispassionate appraisal of the rules of
international law as embodied in the United Nations Charter. In the recent past
those rules had been flagrantly abused to serve selfish national interests and
wvars of aggression had been waged by States on the pretext that they had becn
acting in self-defence or collective defence authorized by the Charter. Those
acts of apggression, which were in no way proportionate to the acts that had
prompted them, often resulted in armies of cccupation becoming entrenched and
were not in conformity with the rules of international law as laid down in the
Charter.

WT. With regard to the definition of State property in article 5, he would
sugegest that it be included, together with the definitions of State debt and
State archives, under article 2, so as to provide a ready indication of the
matters covered by the convention.

h8. His delegation had some doubls about the phrase "unless otherwise agreed

or decided” in article 7, and considered that that article should be brought into
line with article 2 (d). It was pleased to note that the same phrase did not
appear in article 11, and it fully endorsed the views set forth in the commentary
to article 11, particularly the statement in paragraph (5) to the effect that

the phrase had been omitted principally in rccognition of the very special
circumstances accompanying the birth of newly independent States as a consequence
of decolonirzation, which in many instances led to results that were unfavourable
to such States because of their unegual relationship with the former metropolitan
country. Ilo loophole should therefore be left, which could operate to the
detriment of newly independent States when the date of the rassing of State
property or State archives was determined. Article T, as drafted, was too
permissive and would favour the interests of those metropolitan countries which
were reluctant to relinguish their claims to certain State property or works of
art and culture exprovriated by them. le therefore trusted that the Commission
would examine the ariicle objectively at its thirty--second session.

49. e noted that the definition of State archives, as laid down in article A,
had been given a very restrictive intervretation in the commentary. Although
at one point it stated that the expression “documents of all kinds' was to be
understood in its widest sense, and also that dccuments couid be in written or
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unwritten form and made of = variety of materials, at another it stated that that
expression excluded objets d'art which might also have cultural value. His
delegation saw no Justification for making such an exception. If the

expression "documents of all kinds” was to be interpreted in the widest sense,

then apvlying the sui generis rule, all documents relating to the cultural heritage
?f & people, whether written or unwritten, should be regarded as falling within

it. Moreover, a definition which excluded works of art and culture presupposed
?hat all civilizations used only writing as their means of expression. Yet,

in Africa, the cradle of civilization, documents had also been expressed through
the medium of objects of art. He therefore trusted that the definition in its
final form would include cbjects of art and culture, wherever they were housed.

Lhad there been an international convention in force at the time, his own

country would have been able to recover most of its valuable works of art and
culture: he wished to spare other countries the same sad experience as his own
when they attained independence. He would offer more detailed comments on the
substance of the draft articles when the Commission had completed its consideration
of them.

50. With regard to the draft articles on the law of the non-navigational uses

of international watercourses, he noted that a very fine distinction had been
drawn between a "user State” and a "contracting State”. In its Turther consideration
of the matter, the Commission should, in his delegation's view, cover the
questions of drainage basins, pollution and abuses, as well as settlement of
disputes. It should also take account of existing institutional arrangements

for regional co-operation among Member States. The latter point was of particular
interest to his country since it had entered into multilateral agreements on the
Chad Basin, the Niger River and the River Benue. He therefore saw merit in the
proposal that the Commission should examine more closely the effects of the
principle of permanent sovereignty over natural resources on the right of
riparian States to use international watercourses.

5l. Under article 34 of the Viecnna Convention on the Law of Treaties, a trealy
could create neither obligations nor rights for a third State without that State’s
consent, subject however to the fterms of articles 35 to 37 of that Convention.

It was therefore his delegation's view that, under the terms of the Vienna
Convention on the Iaw of Treaties, tne draft articles would call inte play the

erga omnes principle,

52, Lastly, he trusted that the followships which certain Governments had offered
in comnexion with the International Law Seminar would enable young international
lawyers, particularly from the developing countries, to benefit from the Sewinar.

The meeting rose at 12.55 p.um.






