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The meeting was called to order at 3.20 on.m.

ACTHUDA ITEDD 1
THIRTY-T'IRST

0 REPORT OF THE TUTERIATTONAL TAY COMMISSION ON THE WORK OF ITS
S )

8:
USSIOT (continued) (A/34/10 and Corr.l, A/3h/10L, ~/C.6/3k/L.2

1. “ir. ROSLIISTOCK (United States of America) said he was pleased to note that the
International Lav Commission (ILC) had completed its first reading of the draft
articles on succession of States in respect of matters other than treaties. The
nev draft vas a considerable improvement on that submitted to the Sixth Committee
at its vrevious session, particularly in regard to the formulation of article 15 (b)
In viev of the volume and importance of the credit currently extended to States
{rom private sources, and bearing in mind the needs of the developing countries, it
would be most unfortunate if such a provision were to be omitted, for the result
could be a limitation of the sources of credit available to States and international
orpanizations. It would be anomalous to call into question the protections required
by any credit source while at the same time perceiving easier access to private
markets as an obJjective of the lorth-South dialogue. Thus, common sense, the
history of the subject and current practice afforded ample support for the inclusicn
of article 16 (b) in the draft.

2. He regretted, however, that the ILC had again included in the commentary
unnecessary material which raised questions of economic policy and treated General
Lssembly resolutions out of context and in a manner inconsistent with their
recommendatory character. He also regretted that it had not been possible to reach
agreerent on 2 more comprehensive draft.

3. The nev articles on State responsibility raised fewer difficulties than the
previous articles, since they were comprehensible, relevant to vractical matters
and. capatle of rational application. FHowover, while he recognized that the point
dealt wvith in article 29, paragraph 2, was valid vis-d-vis a third State and that
the wrongfulness of the act was not affected by the consent, he wondered vhether
there ought not to be some notion of an estoppel so far as the consenting State was
concerned. Perhaps that point could be dealt with in the commentary.

L, Vith repard to article 30, a conceptual guery arose as to whether it was
correct to speak of "the wrongfulness of an act” or whether it would be preferable
to say ‘‘an act which would otherwise be wrongful shall not be wrongful if the act
vas duc ...'. Articles 31 and 32, on the other hand, seemed to strike an
acceptable balance,

5. Iis delegation had already had occasion to criticize certain parts of the
draft for its unnecessary complexity and he therefore trusted in future that it
would be simnlified, in a realistic approach, so that it could be ratified and
applied by a large nurber of States. In that connexion, he paid a tribute to the
Special Rapporteur, .lr. Toberto Age, for his outstanding work.

G Referriag to the guestion of treaties concluded between States and
internaticnal organizations or betveen two or more international organizations, he
said that his dclegation was concerned to note that the ILC was reshaping the _
original approacn of Professor Reuter, Special Dapporteur, which was to recognize
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vhat, although international organizations were not States, in the sphere of
treaties their status was not essentially different, and that the Vienna Convention
on the Law of Treaties should therefore apply with rel atively few changes.

7. The ILC appeared to be fashicning what in a number of respects would be a new
convention, in a conscious attempt to reduce international organizations to second-
class actors on the world scene. On that topic, it apoeared that the ILC was being
influenced by the opinions of those whose views in regard to international
organizations nad been dated in 1045 and which, in the light of the decisions of
the International Court of Justice and current hractlcn could now only be regarded
as regressive,

8. The tendency to repgard international organizations as strange and dangerous
creatures was evident from article 39 and the cormentary. It was not clear why the
expression by agreement” sufficed in the case of States, waich had started cvery
var fought during the previous 300 years, whereas, in the case of internaticnal
organizations, it was necessary to say 'by the conclusion of an agreement’.
Paragraph 2 was clearly unnecessary and should not be included, since it could be
assumed that a reascnable interpreter of a treaty would attempt to give meaning to

all its parts.

9. Articles 40, 41, L3 ana kb followed the initial approach of the Special
napporteur, but article 42 was a further example of the psychological and political
desire, cloasked in a lepal framework, to nerceive international organizations in
terms that had perhaps been valid before the Covenant of the League of Nations had
entered into force. 1In that article, treatics between States and international
organizations and treaties hetween two international organizations were dealt with
separately, the reason given being that it was purely for considerations of
drafting. o such reason could, however, warrant the creation of distinctions when

there was no difference to Justlfy them.

10.  The same approach was to be scen in article 45 and the commentary. That
article departed from the hypothesis that heads of States, ministers of foreign
and even ambassadors were rational people, responsible for their acts, but
similarly regard comparable officials of international organizations. VYet
he knew of no international officials who had behaved as irrationally as many heads
of State or Government in the previous 50 yearg. Hor was the difference between
the word “acquiesced" and the expression 'renounced the right to invoke” 211 that

great.

affalrs
did not

11. A nurmber of guestions had veen raised as to whetner zn international
organization could be guilty of using force in order to secure the conclusion of

a treaty. If the TLC insisted on draving up a comprehensive treaty, rather than

a protocol to the Vienna Convention on the TLaw of Treaties which would simply
introduce changes in the articles where that wes absoclutely necessary, an article
on the use of force by international orgenizations would have 4o be include In
the commentary should be simpler and should not reopen the debate on the

that case,
within the context of the Vienna Convention.

meaning of "use of force"
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12. A good start had been made in the work on the lav on the non-navigational uses
of international vatercourses. It vas extremely important to adopt rules in that
regard, vhich should be based on the notion of interdependence and on the maxim
sic utere tuo ut alienum non laecdas. States could not be free to treat the waters
flowing throusih their territory exclusively as theirs without regard to the
interests of neiphbouring countries. Arny sericus approach to that area should b
based on the river basin. He cndorsed the Ceneral Assembly's decision to accord
priority to the toric and urged those Governments vhich had not yet done so to
submit their comments as soon as possible,

13. His deleration continurd to have serious doubts about the utility of the work
on the status of the diplomatic courier and the diplomatic bag not accompanied by
dinlomatic courier. DRespite the heishtened avareness of the ease with which the
invioclebility of embassies and the immunities of diplomats could be jeopardized, no
significant nroblems weres known to exist in regard to diplomatic couriers or
unaccompanied pouches. Low priority should be accorded to that question, so as not
to tale up tire which the ILC nceded for more important matters.

14, Similarly, the second part of the subject of relations between States and
international organizetions did not, in his view, merit the ILC's attention at
that time.

15. On the other hand, the TLC could and should make a contribution in regard to
the jurisdictional immunities of States and their property. ‘he preliminary report
subritted by the Special Rapporteur justified the confidence expressed in him and
i+ vas Lo be hoped that Governments would shortly provide the ILC with the
information it required so that it could draw up rules on the matter as soon as
possible.

16. With regard to the multilateral treaty-making vrocess, the Sixth Committee
might wish to consider the suggestions submitted by Governments on +he matter and
the lexican representative's comments, with wvhich he agreed for the most part.

17. Lastly, he commenderd the ILC on the quality of its work and expresscd the hoge
that it would continue to be the primary source for the codification and progressive
aevelopment of international law.

18. . MACKAY (i'ew Zealand) said that it was often difficult for delegations to
analyse the report of the International Law Commission in the short time avai%able.
The introduction by the Chairman of the Commission was therefore very useful 1n
providing an over-view of its most recent session, and in focusing the attention of
%he 9ixth Committer on those aspects on which the Commission was sceking comments.

19. The Commission had made good progress, particularly with regard to the '
succession of States in respect of matters other than treaties. Special pralse WasS
due to the work of revision and co-ordination of the older draft articles on
proverty and debts. A solution to the remaining substantial problem, the deflnlt%on
Bf State debts, was not to be Tound in taking sides as 1o the inclusion or exclusion
of the sccond subparagraph of article 16, but rather in making positive contributicns
whicn would provide new materiel for the Commission in its sccond reading. In that
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context, he emphasized the need for the draft to remain relevant to the situation
of a}l States, and not of certain States only. However, in dealing with State
'c‘:rchlves9 speclal attention must be paid to the needs of newly independent States.
Fe believed that, with co-overation from Governments, the tire-lag in dealing with
the matter of arcaives in relation to the rest of the draft could be overcome.

20, With regard to State responsibility, he noted the close relationship between
sore of the articles adopted during the current year, and those projected for the
fgture; that wes the case, for example, with the articles on force majeure and
distress, and also with the article on state of emergency.

21. Vith respect to the question of treaties concluded between States and
international organizations, or between two or more international organizations,

a number of complex problems were raised by some of the draft articles, especially
articles L5, L6 and 36 bis. But, although the Commission's first drafts of those
erticles rccopnized the profound differences between States and international
organizations, therr was reason to believe that, despite those differences, there
vas no impediment to the efficient particination of organizations in treaty
relationships. ‘

22. With regard to international watercourses, the account of the scientific
background to the topic presented by the various Speciel Rapporteurs, describing
vater as a resource of finite and unchanging magnitude in the world, showed that
the implications of the topic vere not confined to the particular situation of

states with a common land bowundary.

23. Mo conclude, he wished to vpoint out that the Commission would soon begin its
work on new topics reflecting the contemporary preoccupations of States. That
circumstance lent special relevance to the comments contained in paragraph 209 of
the Commission's report, and illustrated the need for the Commission to be given
the suzport it required in research and other fields.

2k, lir. CALERO RODRIGUES (Brazil) said that the International Lav Commission had
ovtained excellent results during its thirty-first session. He whole-heartedly
supperted the conclusion in chapter VIII of the report (A/3L/10) that the techniques
and procedures provided for in the Statute of the Commission, as they had evolved

in practice, were well suited to the tasks entrusted to the Commission by the Ceneral
fssembly. The international community could consider itself fortunate in the
quality of the individuals elected toc the Commission. Their skill in reflecting in
technically sound legal texts the changing needs of a changing international
community facilitated the work of the Sixth Committee, whose main task wvas to
review the Commission'’s work and infuse into it, when the need existed, the
elements of political thought which were indispensable to a proper development of

international law.

25. Referring to specific questions dealt vith in the report of the Commission, he
noted that the draft articles on succession of States in respect of matters other
than treaties seemed in genrral to be well-~structured and satisfactory. The
decision to fellow as far as possible the structure of the Vienna Conventions on

I
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the Succession of States in Respect of Treaties and on the Lawv of Treaties had
produced good results, although the intended parallelism should alvays taxe into
account the difference in subject-matter. In that regard, the Commission had been
wrll advised to keep open the scope of the proposed articles, as they might have to
be o*panded to cover matters other than State property, State dedbt and State
archlves.

2G. In his vicw, the question of State archives had a special imvortance,
narticularly for newly independent States, and warranted separate treatment. The
definition proposed in artiecle A was adequate, provided that the expression
“documents of all kinds' was pgiven a sufficiently wide meaning. At all events, he
hoped that the Cormmission would be able to improve the definition. Draft article
156 defined a State debt as being, on the one hand, any financial obligation of a
State towards another State, an international organization or any other subject of
international lav, and, on the other hand, as eny other financial obligation
chargeable to a State. Ile believed that, although thcoretically only the first
category could constitute a State debt for the purpose of the draft articles, the
sccond category should also be mentioned for practical reasons. Its suppression
might have detrimental effects in relation to the availability of external
financing, esvnecially for developing countries. It was also to be hoped that the
Commission would consider further the question of "“odious debts', given the
importance of that question.

27. Vith regard to State responsibility, he considered that the draft articles so
far prevared were an impressive achievement, which must be largely credited to
Professor Roberto Ago. At its thirty-first session, the Commission had adopted five
draft articles dealing with delicate questions. Although there were good grounds
for establishing State responsibility in the cases covered in paragraphs 1 and 2 of
draft article 28, his delegation had some doubts with respect to paragraph 3, which
paintained the international responsibility of a State which was subject to the power
of direction or control of another State, or subjected to coercion. Such
responsibility could be admitted in some cases, but should be excluded in others;
and he hoped that a more precise solution would be found in part II of the draft
articles.

28. Vith regard to draft article 30, and the consequences of wrongful acts, there
was a unanimous opinion thet the State which was a victim of the vwrongful act was
entitled to have the act made good through restitution, moral satisfaction or
compensation. On the other hand, opinions were divided as to whether or not the
wronged State had a right to apply sanctions against the State which had committed
the wrongful act. Draft article 30 did not seem to take any position on that
gquestion. Yet, in accepting that measures adopted by a State which were not in
conformity with an international obligation did not constitute a wrongful act if
they were applicd in consequence of a wrongful act against that State, it was in
fact recopnizing that the State had a right to apply sanctions. Although, in its
commentaries, the Commission did not explicitly gqualify such an act as a sanction,
reserving the use of that word for countermeasures determined by competent
international organizations, it admitted that there were no differences of substance
betwesn measures institutionally decided by the international community and measures
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decided by States themselves. The question therefore arose as to vhether
1nt0rnat}onal law alloved States against which a wrongful act was committed fo take
the law into their own hands". The present state of international law tended
tOWErd§ the centralization of the application of sanctions, including the usc of
forcg in all its aspects. He therefore believed that article 30 deserved further
consideration, and could not he considered final in its vpresent form.

?9- With repgard to the gquestion of treaties concluded vetween States and
international organizations, or between international organizations, dealt with in
Fhapter LV of the report, his delepation vas of the view that the basic difference
Setween States and international organizations should be kept in mind at all times.
The capacity of States to enter into treaties was general, and existed for all
S?ates; bY contrast, the capacity of international organizaticons was much more
limited, and was conditioned by their own internal rules. Although the Commission
had been avare of that basic problem, he was not sure that the method of apvlying
th? provisions of the Vienna Convention on the Law of Treaties to the new draft
articles mutatis mutandis produced entirecly satisfactory results. The basic
Problem of capacity vosed guestions which were left unsolved; that was the case in
sore of the draft arbicles 39 to 60, especially those dealing with invalidity,
termination and suspension of the operation of treaties.

30. Vith respect to the law of the non-navigational uses of international
vatercourses, he felt that, in view of the complexity of the problem, it should be
studied with the utmost caution if useful results were to be obtained. There wore
no simole answers in a field which encompassed so many diverse interests and
situations. The basic views of the Brazilian Covernment on the subject were well
fnown.  He felt that it would be useless at the present stage to give a view on
the preliminary results included in the repmort; it would be more approvriate to
comment when the Snecial Rapporteur had presented further articles and the Commission
had had an opportunity to consider them. At all events, he agreed with the
Observations made in the Commission and in the Sixth Committee concerning the
definition of “user States" contained in article 2 as proposed by the Special

His delegation felt that the acceptance of the concept that a "user
of an

international
adont the latter
created if the

Raprorteur.
State' was any State which contributed to or made use of the water

international watercoursc implied accentance of the concept of the
drainage basin. However, the Commission itself had decided not to
concept as a basis for its work, and serious difficulties would be
issue was not clarified. Iinally, he noted with satisfaction that general opinion
in the Commission lavoured further reflection on the subject before seeking a

definitive solution.
ORGAMIZATION OF WORK

3l.  After a procedural debate, the Committee decided by L1 votes to 3, with
28 abstentions, to hold meetings on Friday, 23 November from 10.30 @.m. to 1 p.m.,

and from 5.30 to 9,30 p.m.

The meeting rose at 4.30 ».m.






