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I. INTRODUCTION

1. At its thirty-third session, in 1978, in the course of it.s consideration of
the item relating to the report of the International Civil Service Conmission
(ICSC), the General Assembly requested the Secretary-General and his colleagues on
the Administrative Conmitteee on Co-ordination (ACC) to study the feasibility of
establishing a single administrative t.ribunal for the entire comnpn system and to
report thereon to the Assernbly at its thirty-fourth session (see sect. I of
Assenbly resolution 33,/117 of 19 December 1975).

2. At its thirty-fourth session, the General Assembly, after having considered a
report prepared by ACC advising against taking immediate steps to merge the two
existing common system tribunals (that of the International Labour Organisation
(ILO) and that of the United Nations) but suggesting the purposeful harmonization
and further development of the statutes, rules and practices of these tribunals
(A/C.5/34/3L, para. 13), requested the Secretary-ceneral and ACC to pursue such
measures with a view to strengthening the conmon system with the aim of
esLablishing a single. tribunal and further reguested the Secretary-General to
report to Ehe Assembly at its thirty-sixth session (see decision 34/438 of
17 December 1979).

3. At the thirty-sixth and thirty-seventh.sessions, the Secretary-GeneraI
reported on certain relevant sEeps that had been taken by the UniEed Nations
Secretariat and by the International Labour Office consequent on the adoption of
the General Assembly's decision (A/C.5/36/23 and A/C.5/37/23). At the thirty-sixth
session he explained that the consultations required before any definitive
proposals could be submitted to the Assenbly had not yet been comp:.8tea and that
consideration of the review procedure for Administrative Tribunal judgements seemed
inappropriate since such a proceeding was pending before the International Court of
Justice. l,/ 'at the thirty-seventh session he presented a detailed outline of a
study that had been undertaken by the Secretariat of those elements of the
stat.utesr rufes and practices of the lLO and United Nations administrative
tribunals for which progressive harmonization or further development should be
considered. As he was then not yet, in a position to make a substantive set of
integrated proposals to the Assembly, he suggested, and the latter agreed, that he
continue the consultations necessary for a progressive harmonization and further
development of the statutes, rules and practices of the Ewo tribunals, with a view
to strengthening the common system and to reducing, to the extent possible, thg
associated administrative costs, and that he reporE to the Assembly on the
completion of these consultations with interim progress reports to intervening
sessions of the Assembly (see Assembly resolution 37/L29 of 17 December 1982).

4. During 1983 the Secretariat presented a revised version of the study described
at the thirty-seventh session to a meeting of the leEal advisers of the
organizations of the United Nations system. That. meeti.ng, which was held in New
York from 14 to 16 September 1983, al-so received a discussion paper on the sarne
subject prepared by the International Labour Office. After discussions inspired by
those two papers, the legal advisers achieved a considerable measure of aEreement
on a number of proposed reforms designed to improve and,/or to harmonize the
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proceedings of the two comncn system administrative tribtrnals. on receiving the
Secretary-Generalrs interim report on these developments (A/C.5/3g/26), the General
Assenbly at its thirty-eighth session reguested that the Secretary-General
accelerate the necessary eonsultations and report t.hereon to it at its thirty-ninth'session (see decision 38rl409 9f.25 November 1983).

5. 'On the basis of the conclusions of an. f"g.f advisers, the Secretariat
prepared a set of proposals relating primarity to the instruments governing the

.United Nations Adminis,trative Tribunal (UNAT) and its practices. Those proposals
were then distributed for comments to the executive heads of IIO, -of the two
specialized agencies subject to the jurisdiction of UNAT and of the other common
system organizations whose staffs are authorized to present appeals to UNAT in
respect of Pension Fund cases, as well as to the Tribunal itself, to t,tre Registrar
of the li'rternational Court of Justice, to the Secretgry to the United Nations Joint
Staff Pension Board, to the Federation of International Civil Servants Associations
(FICSA) and to the Co-ordinating Committee'of Independent Staff Unions and
AssociaLions of the United Nat,ions System (ccIStiA). After these proposals had been
co-ordinated with those beinE prepared by ILO in relation to the ILO Administrative
Tribunal (rLoAT) and account had been taken of comments received from five of. the
agencies (the Food and AEriculture Organization of the United Nations (FAO), the
International Atomic Energy Agency (IAEA), the International Civil Aviation
Organization (ICAO), the United Nations Educational, Scientific and Cultural
organization (UNESco) and the World Health organization (wHO) ), from the Tribunal
itself, !./ trom the President and the ReEistrar of the International Court of
Justice, from the Secretary to the Pension Board, from FICSA and ccISUA, as wel-l as
from a working group established by the Staff Management Co-ordination Committee
(sMcc) of the United Nations, a revised set of proposals was distributed to the
same recipients. Comments on these proposalg qrere received from 1IO, the
International Telecommunication Union (ITU) and FICSA and they were considered by
the Pension Board at its thirty-third session. {.

'a
6- The proposals thus developed were submitted to the General Assembly at its
thirty-ninth session (A/.C.5/39/7 and Corr.I), which referred them to the Fifth
Comnittee. After preliminary consideration by that Committee, consultations took
place between its Chairman and the Chairman of the.sixth Committee concerning how
that Committee might contribute Eo the consideration of the Secretary-Generalrs
proposals. 3,/ On the recommendation of the Fifth Committee (A/39/842, para. L2) ,
the General Assembly decided to defer consideration of the report of t,he
Secretary-General to its fortieth session and to consider at that session how !o
proceed with the exanination of the matter (decision 39/450 of 18 December I9B3).

7- During the past year, the Secretariat held further consultations with II,o,
which had placed corresponding proposals before its c,overning Body. 4rl As a result
of those consultations, some further advances were made in harrnonizing the
respective proposals relating to the statutes of the two Tribunals and, on a
tentative basis, one more set of proposals was added for extending the jurisdiction
of the Tribunals to claims by employing orEanizations (see para. 30 below).

8- The proposals discussed in the commentary below are set out in annexes I A
to C hereto, as follows:
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(a) Annex I A sets out, in its left column, the text of the statute of the
United Nations Administrative Tribunal as now in force (adopted in 1949 and amendedin 1953 and 1955), together with proposed changes therein, with proposed additions
underscored and proposed deletions bracketedi certain tentatively advanced
additions are indicated by both underscoring and bracket.ing the text in guestion;
each change (except for editoriat adjustments) is supplied with a footnote thatgenerally refers to the appropriate portion of the commentary in the presentpaper. The right column contains the corresponding provisions of the ILOATstatute' similarly indicating both the existing text, and the modified text which,subject to consultations and final editing, the Director-Gelneral of ILo intends tosubmit for consideration to the rl.o Governing Body and the rnternationar LabourConference; 1

(b) Annex I B sets out t,he text of cert,ain of the rules of UNAT, with
proposed changes therein indicated and explained in the same lray as in respect ofthe UNAT statute and similarly comrpared. with corresponding provisions of the IL9ATrules i

(c) Annex I C sets out the draft text, of a resolution by which the General
Assembly could adopt the proposed changes in the statute and acconplish certainother reforms referred to in the comnenEary.

' rr. coMMENTARy ON THE PROPOSED REFORMS RELAfTNF TO THE
UNITED NATTONS ADMINISTRATIVE TRIBUNAL

, A. Composition of the tribunals

1. Qualification of the members

9.A1thoughno.specif,"no"thqrILoATjudgesorUNAT
members,' except thaE all on each Tribunal must have different nationatities, inpractice UNAT members include persons of a wide variety of, backgrounds, nany having
had some years of service as representatives to the Generaf Assembly (especially
its Fifth Committee) while II0AT is staffed by professional judges from the highestlevels of national court systems. Most of the common system orEanizations, as well
as certain staff representative organs, have expressed a dist,inct preference forthe Ito practice, whictSlLo is now proposing to codify in the rLOAT statute and
which is already reflected in the statute of the recently established World BankAdministrative Tribunal (WBAT). on the other hand, UNAT itself has expressed its
disagreement with proposals along that line (see annex IL para. 2), and FICSA has
cautioned against composing the tribunals exclusively of national judges.

10. Taking into account these differing reactions, it is suggested Ehat, the
General Assernbly rnight wish to make appointments to uNAT so that most members will
have both judicial experience and some familiariEy in int.ernational adrninistrativeor labour law. rt is therefore proposed that a provision to that effect be
included in the UNAT statute itself (see in annex I A, the proposed addition to thefirst sen' -q of art. 3, para. 1). Alternat.ively, the Assembly might prefer tomerely incluor corresponding instruction in its resolution (see in annex I C, the
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bracketed portion of draft para. 6). In addition, it is suggested that theimpartial nature and judiciat status of uNAT would be enhanced if the Assembly wereto transfer the task of selecting the members of UNAT from the Fifth to the sixthcomdritteer dnd this proposal is also reflected in annex r c, draft. paragraph 6.Although not included in that draft, it would be also possible to include in Eheresorutiollr os some organizat.ions have suggested, some criteria relating to the ageof Tribunal judges

2. Selection of the members

1I; UNAT members are appointed by the General Assembly (UNAT statute, art. 3,para. 2) and rLoAT judges by the rLo conference (rLoAT statute, art. rrr,para. 2'1. The,actual practice.is, howeqer, quite different in respect of the twotribunals. UNAT members are nominated bf, Governments, and there is an ,,election,l
(conducted in the Fifth Committee and confirmed &y the Assembly) generallyreflecting geographical considerations on which neither th" s."r"tary-ceneral, northe staffr Dor other organizations subject to UNAT can exert any overt influence. "
rLoAT judges, on the other hand.r.are ac,tualry nominated by the ir,oDirector-General, aft.€r consultations with the rro staff union and with the otherorganizations subject'to-fLOAT; these nominat.ions are submitted to the Governingbdy, which endorses them for submission to the rl,o Conference, which approves ihemwithout discussion. Because ,they see that procedure as resulting in the selectionof more objective judges; the staff prefer iE to the united Nations onei at staffinsistence' an rlo-like procedure was explicitly incorporated into the WBAT statute(art. IV, para. 2).

L2' Since the establishmen!'of UNAT; several interorganizational organs have beenestablished within the United lilations system whose st,atutes explicitly reguirespecified consultations for the appoi.ntment of the members of these bodies (e.g.,the rcsc statute, General Assembly resorution 3357 (xxrx), annex, ar!. 4r the Jrustatute, Assembly resolgt,ion 3L/L92rlr annex, art. 3). rt is t,herefore proposed, andis indicated in annex r A, that a new paragraph 2A be added to articfe 3 of the
UNAT statuLe (following existing para. z) in which a similar consuttation procedure
would be set out. since, as UNAT has pointed out (annex rr, para. 3), theSecretary-General is the nominal respondent to most cases before that Tribunal, it,is proposed that the consultations be conducted by the president of the GeneralAssembly' as he does in respect of Jru members. The proposed language wouldpermit, and it is so intended, thAt the President present more candidates to theAssenbly than there are places- to be .,filled; however, it is understood thaE the
Assenbly would not appoint any member who is not on the list of candidates withoutconducting the prescribed consultations.

3. Structure of the tribunals

13. UNAT is composed of seven co-egual members, although the Tribunal itselfelects one of its members as Presiden!, one as First vice-president and one as
Second Vice-Presidentt its administrative decisions are taken by the plenaryTribunal (rulesr d!t. 5, para. 1), but cases are heard by panel- of three members
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(PIus any alternat,es designaEed by the President), of whom at least one must be anofficer (statute, art. 3, para.' l3 rules, arts. 3, para. 3, and 6, para. r); inpractice the panels are constituted to make use of all members available at a
session, although there is, a tendency for the three officers to be assigned to the
more difficult and important cases. rLoAT is composed of three judges and three
deputy judges, and from the former the Tribunal itself elects a president and a
Vice-Presidents cases are heard by panels of three judges, of whom at least, one
must be a titular judge; fgr years only the three titular judges sat, unless one
happe'ned to be unavailable, but lately deputies have participated more frequently.

14. The statute and rules of the two Eribunals differ considerably concerning
their,respective structures. However, as indicated, the actual practice does nogdiffer markedly, except for a somewhat wider dispersal of routine UNAT cases amongall members of that Tribunal. Short of actually unifying the two tribunals, there
does not seem to be any reason for striving for greater uniformity in the st,ructureof the two bodies, and to obtain such uniformity would reguire complicated changesin one or both statutes.

B. Extension of jurisdiction

15. Except for its jurisdiction in respect of appeals against decisions of UNJSpB,
the jurisdicEion of UNAT is rest,ricted to "appeals" by united Nations staff members(or persons with derivative rights) against the Organization, 5/ alleging
non-observance of their contracts of employment; the same is true in respect of thespecialized agencies (ICAO and IMO) to which jurisdiction of UNAT has been exEendedpursuant to article 14 of its statut,e. Thus UNAT is not now available for any
dispute brought by a pergon other than a staff nember, 9/ even if employed by the
United Nations, or for disputes noL relating to contracts of employment, or to a
claim by the Organization against a staff member, or to disputes between staff
members, or between an entity closely related to the organization (such as a staff
union or staff enterprise) and an employee of that entity, or to a dispute between
the united Nations and a staff representative organ (i.e. a staff association orunion). Generatly speaking, IIOAT is sirnilarly restricted, althouEh its statute
does have a provision (art. rr, para. 4) granting it competence over any
contractual disputes to which ILO is a party, as long as the contract so provides -a special provision which ILo is proposing to amend in order to extend it, so as to
make it available solely for enployment-related disputes, to other organizations to
which rLoAT jurisdiction is extended pursuant to the annex to its statute. Thus
there are a number of disputes, of an employment or a non-enployment nature, whicheither cannot be, or as a matter of policy generally are not, submitted to any
domestic court because of the irnrnunity (whether absolute or merely functional) of
one or both parties, but which still cannot be referred Eo eit.her of the existing
administrative tribunals. fn this connection it should be noted that even though
section 29 of the Convention on the Privileges and rmmunities of the united Nations
(General Assembly resolution 22 A (I) ) and section 3l of the Convention on the
Privileges and Immunities of the Specialized Agencies (Assembly resolution
179 (Ir1 1 ' as well as some headquarters agreements, require the organization
concerned to make provision for appropriate modes of settlement of private law
dispuLes to which it is a party, or to which an official who enjoys inmunity is a
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party, and the t.ribunals were det. up in partial fulfilment of those treaty
obligations, neither the United Nations nor ILO is required to make its tribunal,
or indeed any standing tribunal, available for the resolution of al} types of
disputes; however, in view of its obligation to provide sone appropriate modes of
settlement, it may find it convenient to utilize the tribunals for certain other
typeb of cases than t,he restricted categories for which they are now competent.

16. Any extension of UNAT jurisdiction Eo different types of parties and cases
should take into account t,he spe.cial expertise of the TribUnal, the undesirability
of changing its character by burdening it with numerous cases of a nature different
from those submitted under its basic jurisdiction, and the frequ€ncyr importance
and difficulty of resolving other types of disputes for which the Tribunal is not
now competent. Account should also be taken of the views of other related
international organizations that might wish to utilize the Tribunal by submiEting
to its jurisdiction. The following proposals are based on a weighing of such
cons iderations.

1. Special categories of "officials"
17. Over the years, the General Assembly has established a small buE growing
number of categories of persons .whom it appoints, on a full- or a part:time basis,
to perform functions for which they are remunerated, in several specialized organs
of the United Nations or of the United Nations system. These include ICSC, ttre
Advisory Committee on Administrative and Budgetary Questions and the iloint
Inspection Unit (JIU). Vlhile the number of such functionaries, who are clearly not
members of the staff within the meaning of Article 101, paragraph I, of the
Charter, is relatively small, experience shows that a number of questions
concerning their emoluments or other t,erms of services do arise and up to now have
had to be resolved by unilateral decisions of the secretary-General. It is
therefore proposed that article 2 of the stat,ute of the Tribunal be amended by
adding a neld subparagraph (temporarily numbered 2A(a) in annex I A), under which
such persons would automatically have access to UNAT on the same basis as staff
members, except that, pursuant to article 7, paragraph l, they would not be
required to submit their dispute first to the Secretariat's Joint /{ppeals Board
(JAB) .

18. Under an amendment, proposed to the last.sentence of article 14, any other
organization t.hat subnits to UNAT couldr but need not, provide that persons
enployed by it on a corresponding basis (i.e. appointed by a governing organ) could
also have access to the Tribunal. Sinilar arrangements would be possible in
respect of the extensions proposed in paragraphs 19 to 2I below.

2. Consultants and other holders,of Special Service Agreements

19. The United Nations employs a great number of persons for longer or shorter
periods on Special Service Agreements (SSAs) or on similar contractual instruments
Lhat do not constitute letters of appointment. As they are not gtaff nembers, they
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do not, now have access to UNAT, and if disputes arise concerning Ehe terms of their
enployment, these must be settled on an ad hoc basis i.e. by negotiations and, if
these do not succeed, generally by arUitEt-Jt. Incidentally, ILO is not similarly
handicapped, for its SSAs and similar contracts provide for submission to IIOAT
under article II, paragraph 4, of its statute (see para. 15 above). To make UNAT
available to such United Nations consultants, it is proposed in annex I A that
article 2 be amended by adding another subparagraph (tentatively numbered 2A(b) ).
As fornulated, under that provision access would depend on the inclusion of an
appropriate provision in the contract of emplcyment; however, it would be expected
that, in the absence of any other specifically agreed method of settling disputes,
the Secretary-General would provide in SSAs for submission to the Tribunal.

3. Employees of staff representative organs ?nd staff enterprises

20. The employees of staff representative organs and of certain staff enterprises
not est,ablished under naEional law may not, be able to sue their employers in
national courts, for such employers nay be considered to be mere emanat,ions of Ehe
international organizations with which the staff in question are associatedi
however, if the employees in guestion are noE, emploved directly by the
organizations themselves, they cannot at, present subnit their employnent disputes
to an adninistrative tribunal. l{het,her or not the organizations' obligation to
provide a forum for the sett,lement of those disputes that are shielded from
national courts by international irnmunities extends to this type of employee, it
nevertheless seems desirable to offer them access to the existing tribunals if that
can be arranged, unless it is considered preferable to treat such enplqfment
relationships as fully subject to local law and not to assert any immunities.

2L. It is therefore proposed in annex I A that a new subparagraph 2A(c) be added
to article 2 to allow the emptoyees of any entity not established under naEional
law and covered b,y United Nations irnmunity (e.g., staff representative organs and
staff enterprises) to submit applications to UNAT against their employeri a similar
proposal is being made in respect of ILOAT. Unlike under the other extensions
proposed in paragraphs 17 to 19 above, the United Nations would not be the
responding employer or even a party to such a proceeding. ConseguenEly, the
Secretary-General would have to arrange, as he no doubt can do through appropriate
administrative measures, for the employing entity to defend itself against such an
application and to abide by any judgernents.

4. Other contractual,disputes

22. Aside from enployment contracts, the Unit,ed Nations enlers into many ot,her
types of basically private law agreements, with consulting firms, suppliers,
providers of services, etc. As iE generally does not wish to litigate any
resulting disputes in national courts, which would require a waiver of its imnunity
if the Organization is the defendant, many such contracts provide for arbitration,
either by a standing arbitral body such as the International Chamber of Comnerce or
by an ad hoc body. In some instances the United Nations rnight find it convenient
to provide for settlement by UNAT, which would be analogous to the facility that
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had been enjoyed by IIO under article II, paragraph 4, of the unamended version of
Ehe ILOAT statute (see para. 15 above). On the other hand, the fact that ItO'
which has for years enjoyed the possibility of relying on Ehis ILOAT facility, is
now considerinE extending it to other organizations but only in respect to
employment-related disput,es (which for UNAT would be covered by the proposed new
paras. 2A(a)-(c) discussed in paras. 17 to 21 above) suggests that an extension of
UNAT jurisdiction to other types of cases would, on balance' not be desirable. In
this connecEion it should be noted that the Tribunal itself has expressed its
unease about such a proposal (see annex II, para. 4).

5. Staff representative organs

23. Certain staff representative orltans, and in particular FICSA, have suggested
that they themselves should be admitted as parties to proceedings (other than as
respondents pursuanE Eo the proposal discussed in paras. 2O-2L above) in situaEions
such as the following, in some of which such participation has been allowed in
respect of certain non-United Nations-system inEernaEional administrative tribunals:

(a) In support of either party to a normal proceeding (i.e. one brought by an

official against the executive head of his employing organization) r assuming such
party so requests or at least does not object;

(b) In support of an applicant official who is basing his claim on rights
derived from an agreement between a staff representative organ and the execut,ive
head;

(c) In effect to initiate or at least to support class actions on behalf of a

substantial number or an entire category of officials;

(d) To defend their own rights as staff representative organs against actions
by an executive head.

24. AfEer earneslly considering these various bases for possibly admitting staff
represenEative organs as parties to proceedings before the administrative tribunals
of the common system, it was concluded that none had sufficient nerit. If the
purpose is merely to support one or another of the parties (arguments (a), (b)
and (c) ), then "interveneion" as a party is unnecessary and inappropriaEe for the
reasons discussed in paragraphs 38 to 40 below, while participation as an "@,",
as discussed in paragraphs 41 and 42 below, should suffice. t{oreover, with respect
to argument (b), it should be pointed out that at present there is neither any
provision nor any practice in the common system for concluding "collective
bargaining agreements" and thus of deriving rights therefrom. With respect to
argument (c), reference is also made to paragraphs 43 to 45 below on I'class actions
and test cases". Finally, with respect. to argument (d) (which is urged with
particular vigour by FICSA), while it is recognized that tribunals, and in
particular ILOAT, have already been faced with applications whose object was, in
effect, a clairned non-observance of the rights of a staff representaEive organ, the
Tribunal sebmed to have no difficulty in dealing with such applications when
submitted in the name of officers or members of the staff association or union and
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alleging that their own rights of free and meaningful association had been
diminished. U Consequently, no proposal is made herein for any change in the
statuter rules or practices of UNAT.

5. Advisory opinions

25. At present, neither UNAT nor IIOAT has the competence to render advisory
opinions. 8,/ The principal argument for granting them this facility is that
inslances arise, and are likely to arise more freguently as adjustments are made to
the structure of the emolument and pension benefits of whole cat.egories of
international officials, in which it might be useful to test the legality of
proposed legislative or administrative measures before they are instituted, so as
to avoid the often long period of uncertainty while a disputed provision is first
promulgated, then applied to one or more or alt staff members, some of whom then
institute a legal challenge, first in JAB or, with permission, imnediately in a
Tribunal, which may then render a narrow decision (i.e. one applicable solely to
the immediate applicanE) requiring the filing of further rrtest cases".

26. The negative argutnents centre first of all on the guestion as to who is to
have the right to request advisory opinions3 the executive head of the
organization only or also the policy-making organ and perhaps staff representative
organsi obviously, the wider this authority is spread, the rnore likely it is that
unsuitable or otherwise undesirable questions will be asked that might interfere in
pending negotiations and possibly draw the Tribunal into contentious political or
labour disputes. Furthermore, in responding to an abst,ract question the Tribunal
maY, even if not actually, but in the eyes of potential parties to later litigation
on the same issue, compromise its ideally impartial position.

27. In an attempt to balance these various considera.tions and concerns, an
extremely restricted authorization for the rendering of advisory opinions has
tentatively been included in annex I A, as a proposed new article 2 quatro (and the
related art.. 6, para. 2 (i) ) , to itlustrate how such a provision night be
formulated. As set out therein, authorization would be granted to the proposed
UNAT/ILOAT joint panel whose est.ablishment, for a quite different purpose, is
suggested in paraEraphs 83 to 86 below (and whose composition would reflect its
proposed function of ensuring the continued soundness and unity of the
jurisprudence of the two common system tribunals). The questions on which advice
could be reguested would be restricted to ones of general legal interest to t.he
organizations applying the comrpn system (of course including those relating to the
Pension Fund). To this end questions are only to be submitted by the
Secretary-General, aft.er consultation with the other members of ACC. Such a
restriction of the power to reguest advisory opinions is consonant wit.h both
international practice, such as that relating to the InEernational Court of
Justice, as well as t,hat relating to national courts where t.he right to address
such requests is generally extremely restricted, even if nornal access to such
courts is not.i account should also be taken of the fact that the present
jurisdiction of the administrative Lribunals is in any event asymmeErical (since
all proceedings must be initiated by staff rnembers). Naturally, the
Secret.ary-General would be likely to comply with a recommendation from a senior
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legislative body, such as Ehe Fifth Committee, that he make a particular request,
and he would also treat with,due respect any such suggestion from an appropriate
technical body (such as ICSC, the Pension Board or the Advisory Committee on
Administ,rative and Budgetary Questions) i he could also respond to such a request
from a staff representative orltan, in particular one functioning on a system-wide
basis (such as FICSA or CCISUA). If the pohrer to make requests is thus restricted,
genuine abuses (whether intended or not) of the advisory process are unlikely.
Incidentally, the organ requested to render an opinion (i.e. the joint panel) would
not itself be without defences, for it can always refuse to give an opinion if the
nature or circunstances of the request seem inappropriate to it or tikely to cause
some prejudice to its principal function.

28. In view of the proposed restrictions of the scope of the questions to be
submitted and of the sole organ to be authorized to do so (i.e. t.he
Secretary-General in consultation srith members of ACC), it seems appropriate that
ILO is not making any proposal to insert a corresponding provision into the ILOAT
st,atute.

7. Claims by employing organizations against staff members

29. Neither tribunal is at present competent to consider claims of employing
organizations against staff members. In those situations in which such claims
arise (e.g., for excessive compensalion paid, by reason of error or fraudi for an
injury done to the organization, its property or another member of its staffi or
perhaps for an injury done to a State or another third party, for which the
organization is liable) the organization normally in the first instance settles the
matter unilaterally - in appropriate cases after conducting a proceeding in a
Property Survey Board or a Joint Disciplinary Committee - by making deductions from
any emoluments due to the staff member, leaving it to the lat.ter to challenge such
decision in a proceeding he himself might instiEute in the JAB or the competenL
tribunal (in which all aspects of the legitimacy of the organizationrs claim can be
lit.igated). This procedure generally operates satisfactorily, except when the
claims against a staff member are so substantial that they cannot be recovered from
emoluments due or to become due to him, especially if the staff member has
neanwhile been separated, since Pension Fund benefit.s are fulty shietded even frorn
claims by the employing organization (Pension Fund Regulations, art. 45).

30. Although, in principle, the employing organization night bring a suit in a
national court againsL a staff member or former staff member to recover funds Lhat
it cannot withhold from him, inLernational organizations have been reluctant to
involve such courts in the settlenent of disputes that might relate to the internal
affairs of the organizations. It would, therefore, appear preferable to conduct
such litigation through the competent administrative tribunal, with the objective
of thereupon receiving recognition of any resulting judgement of thaE tribunal by
national courts having jurisdiction over assets of the defendant. It is therefore
tentatively proposed that a ner,r article 2 bis be added to the UNAT statute, with
consequent additions of a new subparagraph 2(g) to art.icle 5 and paragraph 4A to
article 7i corresponding proposals are being made in respect of the IIOAT statute.
In addition, as the national recognition and enforcement of t.he judgernents of
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international administrative tribunals will probably require a furt,her development
of the princples and pract,ices under which national courts recognize foreign
judgenent or national and somgtimes international arbitral awards, it is proposed
that the Secretary-General be reguested to study this question (annex I.Cr
para. 10).

C. Formal prerequisites for proceedings

1. Time-linits for submiEting applications

31. Except as suggested in paragraphs 43 to 45 below and for the proposed addition
of a special time-limit in respect of a tentatively proposed new jurisdiction of
the Tribunal discussed in paragraphs 29 and 30, there appears to be no reason to
change the several provisions relating to time-limits in article 7 of the UNAT
statute. However, ILO is considering the introduction, in respect of ILOAT, of a
more liberal provision based on those of UNAT, i.e. the extension of the normal
90-day limit to one year if the application is filed by the heir of a deceased or
the trustees for an incapacitated staff member (cf. UNAT statute, art. 7, para. 41,
although it still does not propose to grant ILOAT the general power to suspend
time-limits (cf. UNAT statute, art. 7, para. 5).

2. APPIications manifesLly devoid of any chance of success

32. The UNAT st,atute provides that an application is not receivable if JAB
"unanimously considers that it is frivolous" (art. 7, para. 3). Hor,rever, although
administration representatives in JAB proceedings occasionally call the attention
of a Board panel to that provision, these only most infrequently decide to block a
further appeal \l formatly declaring a particular application to be frivolous.9,/
Nevertheless, perhaps because of the very existence of this provision, UNAT has
been less plagued than IIOAT with long series of suits clearly lacking any rnerit.

33. The ILOAT stat.ute contains no provision corresponding to the above-cited one
of UNAT. Several times unstable or merely mischievous applicants have taken
advantage of this hiatus (and of the absence of any'reguirement to pay costs) to
file over a dozen different, though usually vaguely related, suits over a period of
several years. The Tribunal has sought to protect itself (and the respondents)
from such inundation by adopting and utilizing a sunmary procedure in its rules
(art. 8, para. 3), whereby apparently frivolous applications can, by decision of
the presidentr be set aside without further action until the next session of the
Tribunal, which can then dismiss thern without furt.her proceedings.

34. In addition to the above methods used in respect of UNAT and by ILOAT to avoid
burdening these bodies with the substantive consideration of plainly meritless
complaints, two other methods come to mind, both depending on potential financial
penal t ies :

(a) A requirement, such as had been inposed by article vrrr of the stat.ute of
the League of Nations Administrative Tribunal (LNAT), for Ehe applicant to deposit
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a certain sun (one-fiftieth of his annual net salary for LNAT) on filing an
application, which sr.un is refunded by order of the Tribunal in so far as it
considered that there were sufficient grounds for presenting the application;

(b) The imposition, by the Tribunal, of appropriate costs on an applicant, if
it considered the application to have been manifestly without nerit; in
establishing the arnount, the Tribunal can take into account both the financial
resources of the applicant and the extent to which it considers that the particular
filinE should be penalized.

35. The filing of applications that are plainly without merit constit,utes an
imposition not only on the tribunals but even more on the respondent organizaEions.
Therefore, having considered the four different methods described in paragraphs 32
to 34 above, it is proposed in respect of UNAT that:

(a) The present method of primary control through the JAB be maint.ained but.
that, as suggested in annex I A, the word "frivolous'r in UNAT statute arlicle 7,
paragraph 3, be replaced by "clearly devoid of any chance of success", thus
substituting an objective for an arEuably subjective standard (as in ILOAT rules,
art. 8, para. 3).

(b) The Tribunal be aut,horized to impose costs, lirnited to no more than one
monthrs net emoluments (as proposed to be defined in a new para. 4 of art. 9), if
it considers such a step appropriate (annex I A, new para. 28 of art. 9) I a similar
proposal is beinE made in respect of ILOAT.

D. Procedures

l. Oral proceedings

36. Except for psychological reasons there would appear to be no objective reason
for oral proceedings in most, Tribunal cases, which almost exclusively involve
basically legal guestions as any factual elements have usually already been
established at the JAB level. Vfhile both tribunals can hold oral proceedings, in
both of them this practice has declined over the years, so that recently uNAT has
only granted such hearings infrequently (for an average of I or 2 cases a year, out
of a tot,al of about 20), while ILOAT for many years did not grant any, and more
recently has done so in only a few cases, This trend presumably reflects the fact
that oral proceedings irnpose a substanEial additional burden on the tribunals and
are expensive for the defendant organizat.ions (because of the need to transport the
parties, counsel and witnesses and in UNAT also to provide for verbatim records).
Balancing these practical factors is the need for "justice to be seen to be done"
and the repeatedly expressed desire of staff representatives for more oral
proceedings. Therefore at present, while counsel for the United Nations may
indicate when it is believed that no useful purpose would be served by oral
proceedings, requests by applicants for them are normally not opposed.

37. It does not appear that any change in the statutes or rules of the tribunals
need be proposed with respect to oral proceedings. Horrever, the two tribunals
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night consider granting t.hem more liberally in important cases - in particular
those that are likely, directly or indirectly, to affect many staff nembers - and
in any in which the hearing of witnesses may be necessary to establish relevant
facts.

2. Intervention

38. Anyone permitted to "intervene" in a Tribunal proceeding in effect becomes a
party thereto' usually but not necessarily aligned with one of the original parties
(the applicant or the respondent organization) i an intervenor is therefore
generally allowed to participate fully in the proceeding through written or oral
subnissions, because in turn the intervenor becomes fully bound by any parts of Ehe
judgenent applicable to him. By contrast, nere participants in a proceeding,
somet.imes called amicus curiae (which are dealt with in paras. 4I-42 below) , do not
become parties, are not bound by the judgenent and conseguently are Eiven at best
limited opportunities to offer their views.

39. The rules of botfr tribunals (UNAT, chap. VII; ILOAT, art. L7) permit
"intervent.ions" both by persons and by employing organizations or their Pension
Funds, whose interests nay be affected by a judgenent, usually, but not always, to
become in effect parallel parties to the applicant.. These rules, though
differently formulated, do not appear to have given rise to any particular
difficulties or significant differences in practice.

40. From time to tine, st.aff representative organs have indicated an inEerest in
being pernitted to "intervene" in pending cases. Quite likely what they had in
mind was really only the right to part,icipate in proceedings, i.e., as amici (see
paras. 4L-42 below). Indeed, intervention in the formal sense, i.e. becoming
parties to proceedings, would require that these organs be bound, whether as
winners or losers, by Tribunal judgementsi this could only apply in those rare
situations in which a judgement is directly relevant to the rights or obligations
of a staff representative organ. Furthernore, such an intervention could be
admitted only if staff organs could formally become parties to Tribunal
proceedings, which is not possible under either the present or proposed statutory
framework (except, perhaps as respondents against applications brought. by their own
staffr see paras. 20-2L and 23-24 above).

. Participation by amici

41. Under UNAT rule 23, paragraph l, the Tribunal may grant a "hearing" to any
person to whom the Tribunal is open under stat,ute article 2, paragrapb 2
(i.e. staff members, ex-staff members, their successors in interest, etc.)r and
under rule 23, paragraph 2, it may "in its discretion" grant a hearing to staff
representatives. Although neither provision nor any other covers persons or
entities in general, UNAT did pernit the United states to participate in both the
writ,ten and oral proceedings in the Powell case (Judgenent No. 2371. By contrast,
ILOAT has no rule pernitting persons or entities aside from the parties (including
intervening parties) to participate in proceedings, and the Tribunal has
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int,erpreted this hiatus as preventing it fron allowing such participation, even by
representatives of staff associations. This somewhat harsh attitude has been
criticized, even though to an extent this ban can be circumvented when an
applicantrs posiLion is similar to that of a staff association, by having hin
include in his pleadings statements expressing the position of the association or
by having his pleadings prepared by a lawyer engaged by the association. These
provisions and practice of the two tribunals have proven to be generally
satisfactory, even though they diverge somewhat; it might, however, be noted that
there have been relatively few instances in which staff associaLions have sought to' participat,e in proceedings, even when they were sufficiently interesLed therein to
help finance the applicant's presentat.ion.

42. In annex I B it is proposed that UNAT give consideration to improvinE its
rule 23 and also bringing it more in line with practice by revising iE Lo provide,
on the one hand, that the Tribunal may permit representatives of staff
representative organs to make written submissions and to participate in oral
proceedings (which, however, wouLd still fall short of the demand of FICSA for an
automatic right to appear, or one conditioned solely on the request or approval of
eit,her of the parties) and, on the other hand, any other person or entity may be
given similar rights in the discretion of the Tribunal. In annex I A a minor

, consequential amendment is proposed to paragraph 2 (e) of article 5, similar to a
change being proposed in respect of the ILOAT statute.

4. C1ass actions and test cases

43. It has been suggested that one improvement that could be made in the
provisions governing the tribunalsr and particularly those of UNAT, is bo introduce
the possibility of numerous applicants filing a "class actionrr when all of them
wish to litigate a matter of common concern. I0/ Such actions are sometimes
foreseen in national courts for one or more of the following purposes; to permit
the plaintiffs to meet jurisdictional requirements as to the minimum amount that
nay be litigated in certain courts where each individual claim would fall below
that amountS to create a mechanism whereby plaintiffs who are complete strangers to
each other can share the costs of law suits that would not be justified by the
amount of any individual claim; or to avoid the litigation of disputes that have a
common.elernent, particularly a factual one, in a number of different courts.
Practically none of these considerations is applicable in respect of the
international administrative tribunals; there are no minimun jurisdictional
amounts; the cost of litigation is usually minimal for the applicant or, if not,
arrangements for sharing it in respect of a "test case" (see below) can be made
through a staff representative organ or otherwise; and there is no multiplicity of
courts' but only one possibility in respect of any given respondent.

44. Furthermore, it has been understood that once a particular legal issue has
been definitively settled in respect of a particular respondent by the appropriate
Tribunal (e.g., by defining the meaning or deciding the validity of a particular
regulatioDr rule or instruction), then the respondent will automatically apply bhat
decision in respect of all officials who can rely on the same legal principle,
without forcing them to relitigate it. To do so would be pointless, for although
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strict stare decisis in the common law sense is not a principle of international
administrative law, each Tribunal can be expected to dispose of clear-cut legal
issues consistently with its own previous jurisprudence. Consequently, when in the
past legal issues have arisen that are of interest to large numbers of officials,
arrangements have been made for one or a few of then to file a test case or a
limited number of test cases to resolve such issuesi LL/ respondents have
co-operated with these arrangements, for it is not to their interest to multiply or
complicate litigation unnecessarily, for exampte by reguiring all potent,ial
applicants to intervene formally in a test case.

45. In respect of test cases, however, there is perhaps one aspect that night
benefit from a minor amendment of the provisions governing t.he tribunals. When atest case is brought, the respondent can undertake to apply the results to allofficials whose leEal situation is the same. Honever, even with the best will on
both sidesr d. c€tsQ picked as a "test" may be decided by the Tribunal on a basispeculiar to the situation of the applicant, which is not applicable to any others
or to all others who hoped to be covered by the principle of the judgement. Or,
even if the test case is decided on general grounds, as to certain other potential
applicants they themselves or the respondent nay consider that a different outcome
would be justified. Honever, by the time that determination can be made, the
time-limits for filing an application may have passed, and even though the
respondent might be willing to waive (or may indeed have undertaken in advance to
do so) these limit.s, the Tribunal would not be bound to accept the case.
consequently it is proposed, in annex I B, that article 24 of the uNAT rules be
expanded to reguire the Tribunal to accept such a waiver by the respondent in the
narrowly defined circumstances here discussed. Such a provision would preclude the
necessity of a protective filing of an application merely to insure applicants
aEainst missing a conpulsory time-Iimit while a test case is proceeding.

E. Remedies

t. Remand for correction of procedure

46. Article 9, paragraph 2, of the UNAT statute explicitly enables the Tribunal to
remand a case, with the agreement of t,he Secretary-General, for the correction of
earlier procedures (e.9., in JDC or JAB) ; the Tribunal may even award the applicant
up to three monthsr net base salary as compensation for the detay. ITOAT has no
similar provision, but it, can achieve practically the same result (except the awardof compensation for delay) by quashinE the defective decision and thus leaving itfor the defendant administration to take any remedial action it desires, including
a correction of previous procedures. Thus, even though there is an apparent
discrepancy between the statutes of the two tribunals in respect of the possibility
of a remardr no significant practical difference appears to have ariseni
nevertheless, IIO proposes to amend the ILOAT statute to align it with the UNATprovision cited.

47. At present, article 9, paraEraph 2, of the UNAT statute limits the monetary
compensation that the Tribunal may grant for a delay to rrthree monthsr net basesa1ary". This limit does not seem related in any way to the nature and amount of
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damage that an applicant might have suffered because of a procedural delay, and
consequently in annex I A it is proposed that this limitation be deleted; ILO does
not propose to include such a linitation in its new provision. Should it, however,
be decided to retain some limitation in the UNAT statute (whether as currently
stated or in a different amount), then the expression of the linit should be
altered along the lines discussed in paragraph 60 below.

2. Specific performance

48. One of the most controversial differences between the two tribunals relates to
their respective polrers to order specific performance. Both tribunals are obliged,
if they find a complaint well founded, to order the rescission of the impugned
decision or the performance of the obligation relied upon (ILOAT statute,
art. VIII; UNAT statute, art. 9, para. f ). Hor,rever, the two statutes contain
substantially different provisions for the contingency that rescission or
performance might not be considered feasible or desirable:

(a) In respect of IIOAT, it is the Tribunal itself that decides whether
rescission or performance "is not possible or desirable", in which cases it awards
the applicant monetary compensation (not subject to any specific limiti see
paras. 54-50 below); however, in respect of the most sensitive situation, the
reinstatement of a staff member, ILOAT has in practice only very rarely and in
respect of lower-Ievel officials required such performance without giving the
respondent orEanization the choice of paying compensation;

(b) In respect of UNAT, the Tribunal must automatically fix, as part of its
original judEement, an amount of compensation to be paid to the applicant (subject
to a conditional limit; see paras. 54-60), leaving it to the Secretary-General to
decide, whether "in the interest of the United Nations" he prefers to comply with
the order for rescission or performance, or to pay the amount indicated by the
Tribunal; in practice he almost always, especially in cases involving separation
from service, chooses to pay the compensation rat.her than to grant reinstatement.

49. While in end effect there is thus no great difference between the practices
relating to the two tribunals, the psychologicat irnpact is narkedly different. In
particular, the UNAT provisions are widely misunderstood or misinterpreted (both
within the staff and by outside observers) r so that either the Secretary-General is
accused of disregarding Tribunal judgements or UNAT is characterized as nerely
having the power to advise the Secretary-General (i.e. that it is no more lhan a
super JAB) and is thus not a truly judicial organ. One of the most pressing staff
demands is therefore that UNAT be granted the same powers as ITOAT with respect to
specific performance.

50- The main argument for conpliance with this strong desire of the staff is that
the practical effect of doing so would, if UNAT follows the ILOAT example, be
nininal: the very infreguent obligation to reinstate a lower-level official even
though the Secretary-General would prefer him separated and paid off. But although
the Secretariat is now considerably larger than it was when UNAT was established
and thus accommodating an official imposed by the Tribunal on the Secretary-Qeneral
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would be correspondingly easier, the highly pofitical nature of many of the
Secretariatrs activities still makes it undesirable to transfer this type of
discretion fron the Secretary-General to the Tribunal, except perhaps in cases
other than those involving reinstatenrent or assignments.

51. After deliberating extensively on this issue, the World Bank, in establishing
its new Tribunal as recently as 1980, opted for a UNAT-like solution, with the sole
difference that Ehe limit of alternative compensation that WBAT may fix without a
special explanation is three yearsr compensation rather than Ehe two for UNAT (WBAT
stat,ute, art. XII, para. 1).

52. It should, incidentally, be noted that considerable arnelioration can be
achieved, even within the framework of the UNAT provision, if the Tribunal would
fix alternative compensation more nearly commensurate to the danage actually
suffered by a staff member it considers to have been unjustly terminated. On the
one hand' such compensation would nake it more of a matter of indifference to Ehe
applicant which corrective alternative is chosen; on the other, specific
performance might more seriously be considered if the cost of not doing so would be
substantial. While part of the reason for the meagre alternative compensation
usually fixed by the Tribunal undoubtedly lies in the conditional limit discussed
in paraEraphs 54-60 below, another part would seern to lie in the perhaps inadequate
perception by the UNAT judges of the true measure of the damaEe suffered by an
official terminated, after nany years of specialized work, from an international
post.

53. It is therefore proposed in annex I A that the relevant provisions of UNAT
statute article 9, paragraph 1, (to be split, for technical reasons, into two
paragraphs: I and 1A) be maintained substantially unchanged, except that the
alternative to specific performance be retained only for those instances in which
the applicant is to be retnstated or his separation is to be rescinded, or he is to
be given a particular assignment. In other instances, for example if the Tribunal
should require an allowance to be paid, a promotion to be imptemented, or
participation in the Pension Fund to be provided for in a contract of employment,'
Lhese measures would have to be taken as ordered by the Tribunal, unless the latter
itself decides to substitute monetary compensation.

3. Limit on the amount of alternative compensation

54. Monetary compensation is provided for in the statutes of both tribunals only
as an alternative to specific performance, although, as pointed out above, the
conditions under which such alternative becones operative are different in respect
of the two t.ribunals, and the UNAT statute (which leas especially amended in 1953
hor ttris purpose) provides, unlike the IIOAT statute, a conditional limit on the
amount of monetary compensation that may be granted. Specifically, it reguires
that the alternative compensation "shall not exceed the equivalent of two yearsl
net base salary" though UNAT may "in exceptional cases, when it considers it
justified, order the payment of a higher indemnity" in which case "a statement of
the reason for the Tribunalrs decision', must accompany the order.
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55. It should first of all be noted that the above provision, though expressed in
general terms as if applicable to all judgements, is really only applicable to
tbose in which a controverted separation is at issue. In other situations the
lirnit. is either inapplicable or irrelevant. For example, if the judgement should
require a disputed allowance to be granted, then the Tribunal normally does noL
even contemplate the possibility of a decision by the Secretary-General not to
comply, and therefore it does not set an alternative dompensation, while the
monetary value of such a judEement may, over Ehe years, actually amount to far more
than the statutory limit. In other instances, such as indemnity granEed in respect
of a service-incurred injury or as damaEes for a tort, it would be mathematically
easy to compare such a lump sum with the staEed limit, but to do so would take that
limit entirely outside of its statutory context.

56. Secondly, it should be noted that the limit can be interpreted either
substantively or rnerely procedurally. In the former sense, it would mean a

directive froin the General Assembly that no matter hovr much compensation an
applicant would deserve if the Secretary-General should decide not to perform the
Tribunal's judgement specificatly, he is Eo receive no more than two yearsr base
salary in compensation unless there was some "exceptional" factor (i.e. not merely
the fact that that amoun! would be inadequate but also some other unusual
element, €.9. r some clearly reprehensible behaviour on the part of the
organization). However, considered just as a procedural limitation, it would
merely mean that, although the Tribunal is authorized to grant, whatever
compensation it considers proper, it nust, explain itself whenever that amount
exceeds two years'base salary. Both the Tribunal and the staff observers \'tho
criticize its statute appear to adhere to the former interpretation. Since the
limitation was inposed in 1953, UNAT has only once made use of its power to grant
and justify a higher conpensation a,nd generally its awards have stayed weII below
the statutory 1init.

57. Thirdly, as pointed out in paragraph 52 above, one result of fixing low
compensation is to deprive the respondent of a realistic basis for a decision on
whether to perform specifically or to compensate, i.e. if the alternative
compensation is too low, he will almost always find it "in the interest of the
United NaEionsI to pay rather than to perform.

58. Fourthly, it might be noted that the recently adopted WBAT statute basically
follows in this respect the pattern of the UNAT provision, but states the limit at
"three yearsr net pay" (WBAT statute, art. xlr, para. 1).

59. On the basis of the above considerations, two alternative courses of action
would appear to commend themselves:

(a) To delete the limit appearing in UNAT statute article 9, paragraph I
entirely, which would bring the closest alignment to the ILOAT statute and would
respond to the argument, pressed with particular vigour by FICSA' that if the
Tribunal considers that a particular level of compensation is objectively
warrantedr ?Dy diminution thereof to meet a statutory linit would necessarily
constitute an injustice;
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(b) To raise the limit, at least to the level set in the WBAT statute (three
yearsr PaY), it being understood that the limit is not intended to constrain the
poner of UNAT to award appropriate alternative cqnpensation, but merely to furnish
the Secretary-Genera1 and the General Assembly with a reasonable explanation ofparticularly large awards. on balance, the latter argument, which is not expected
to diminish the substantive rights of any applicant, seem more persuasive and an
appropriate amendment to the end of the first sentence of new paragraph I A of
article 9 of the UNAT statute is therefore proposed in annex I A. In addition, the
word "normally" has been added to that sentence and the words,'in exceptional
cases" are proposed to be deleted from the next sentence.

60. It should also be noted thaL, from a purety technical point of view, a lirnit
based on years of "net base salary" is outdated. A net, base figure neither takes
into account the posE adjustment payable at the duty station at which the applicant
was stationed, nor even the WAPA adjustment that reflects the extent to which base
salary levels have on a world-wide basis fallen behind the actual levels of united
Nations compensation, as a result of inflation and currency adjustments. For this
reason the General Assembly, on the recommendation of ICSC, has in recent years
provided that all corresponding amounts fixed in the Staff Regulations be
expressed, for Professional and higher and for Field Service categories of staff,
in terms of periods "of gross salary, adjusted by movements of the weighted averageof post adjustmentsr less staff assessment,', and for General Service and related
categories in terms of periods "of pensionable remuneration less staff assessment"
(e.9., Staff Regulations, annex III). Incidentally, the limit as currently
expressed also makes it difficult for the Tribunal to take inEo account the fact
that in certain instances some States may tax the alternat,ive compensation UNAT
pays whiJ.e most States do not do so. Consequently, it is proposed in annex I A
that a further anendment to the end of the first sentence of new paragraph lA of
article 9 of the UNAT statute be int,roduced, together with a nevr paragraph 4 of
article 9, which is designed to define all monetary limits in the UNAT statute in
such a way that any relevant changes made frorn Eine to time by the General Assembly
in the Staff Regulations would automatically apply in respecE of the statute.

4. Award of costs

61. The stat.ute of neither Tribunal provides for the payment of costs.
Nevertheless both tribunals, following the example of the I€ague Tribunal (LNAT),
have decided that they may award costs to successfur applicants 12,/ and have
consistently done so. However, these awards have generally been very modest and,
especially those of UNAT, have not kept pace with the increase of legal fees in
New York, Geneva or elsewhere in Europe.

62- In awarding costs, both tribunals, and especially UNAT, inplicitly or
explicitly (under guidelines UNAT adopted in 1950 (A/CN.5/R.2'tl , take into accoun!
whether the applicant, actually needed to incur legal costs, i.e. to engage outside
counsel, in view of the general availability of free and usually competent (often
more so than outside counsel) legal assistance from inside t,he organization or
sometimes from another organization. A more liberal interpretation of this
criterion might encourage greater resort to outside counsel, which would, however,
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because of their general ignorance of international administrative procedures, not
necessarily benefit appticants and sometimes would be deLrimental to the effective
functioning of the tribunals.

63. It would therefore be desirable to find a formula under which the tribunals
would still require justification for a staff member to engage outside counsel; but
if acceptable justification is given, lhe costs awarded should be commensurate with
reasonable legal fees, naturally taking inEo account the difficulty and inportance
of Ehe particular case, and be lirnited to those instances in which the applicant
prevailed or at least raised an issue of exceptional importance'

64. In light of the above, it is proposed in annex I A that a new paragraph 2A be

added to article 9 of the UNAT statute, by which the Tribunal would formally be

authorized to award costsi a similar proposal is being made in respect of ILOAT.

No closer or more precise directives for the Tribunal would apPear necessary,
though a related amendment (addition of a new subpara. (2) (k) to art. 6) would
require the Tribunal to adopt a rule on this subject, which would presunably be

based on the 1950 UNAT guidelines.

F. Post-judgement proceedings by the tribunals

1. Revision

65. Article 12 of the UNAT statute provides for the revision of judgements on the
basis of newly discovered decisive facts, provided application therefor is nade

within 30 days of its discovery and within one year of the date of the judgement.

The ILOAT instruments contain no such provision, and that Tribunal has no

definitive jurisprudence on this point; however, it is proposed that a similar
provision be added to the IIPAT statute.

G6. The 30-day and the one-year lirnits in the UNAT statute may be considered
unreasonably short, although it would seen that some limits are desirable, if only
to cut off mischievous applications made years later. (However' art. XIIII para. I
of the stat.ute of WBAT nerely provides for a six-month limit afEer discovery of the
fact, with no absolute lirnit. ) It is conseguently proposed in annex I A that in
the second sentence of article 12 (which is to become part of new para. I of that
article), the 30-day limit be extended to three months, and the one-year limit to
three years. Some other minor amendments have also been included, corresponding !9'
the formulation being proposed for the ILOAT statute or to achieve greater
consistency with other provisions of article 12.

2. Conpletion

67. The statute of neither Tribunal provides any remedy if a judgement does not
dispose of all the claims made in an application. Since complaints to that effect
are made from time to time, it is proposed that, an appropriate provision be

introduced into the statutes of both tribunals. In respect of UNAT this is
proposed in annex I A in the form of a new paragraph 3 of article 12 of the
statutei a corresponding addition is being proposed in respect of ILOAT.
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3. Interpretation

68. The statute of neither Tribunal provides for the clarification or
interpretation of judgemenls. Nevertheless, both tribunals have sometines agreed
to interpret prior judgements.

69. It would, however' seem desirable to int,roduce into the statutes of both
tribunals an explicit authorization for the inEerpretation of judgements. In
resp-eet. of UNAT this is proposed in annex I A in the form of a new paragraph 4 of
article 12 of the statutet a corresponding addition is being proposed in respect of
ILOAT. Since Tribunal judgements are normally implemented immediately, questions
of interpretation almost always arise soon after they are renderedi conseguently
t.he suggestion of UNAT that requests for interpretation be made within one year has
been incorporated.

G. Review of Tribunal judgements

1. Method of review

70. The present limited method of review of, or in a seirse appeals from, Tribunal
judgements is one of the nost complex and controversial aspects of the functioning
of these bodies. At least, a capsule history is essential for understanding and
describing the present situation and the implication of possible improvements:

(a) LNAT had no provision for review or appeal. However, at its last session
the League Assembly refused to comply with a series of judgements of the Tribunal
on the ground that the latter had exceeded its jurisdiction in examining decisions
of the Assembty itself; in the absence of any method of judicially reviewing these
judgements or of challenging decisions of the Assenbly, the latter's refusal
prevailed.

(b) ILOAT, which succeeded LNAT, was conseguently established with a
provision (art. XII) permitting the ILO Governing Body to challenge a decision of
ILOAT confirning its jurisdiction or a judgement that the Governing Body considered
vitiated by a fundamental procedural fault, by requestirg an advisory opinion from
the International Court of Justice, which would be considered as bindinE. !{hen the
ILOAT statute was arnended to perrnit the extension of its jurisdiction to other
organizations, their executive boards were allowed to request reviews by the Court
of Tribunal judgernents on a similar basis (though actually they can only do so if
they have been authorized by the General Assembly to address questions to the
Court, which is only possible for specialized and similar agencies). On this basis
the UNESCO Board secured a review of (but no change in) an ILOAT judgement in
favour of several staff members separated for allegedly political reasons. 13,/

(c) UNAT, though established after IIOAT, originally had no provision
corresponding to article XII of the latter's statute. However, after the
rnternational Court of Justice advised the General Assembly in 1955 (in relation to
a series of cases involving separations for allegedly political reasons) t,hat., in
the absence of such a provision, there was no possible ground for refusing to abide
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by a UNAT judgement and no method of appealing from or of reviewing it, 14,/ the
Assembly added article 1l to the UNAT statute, based on the ILOAT precedenti in
addition, prirnarily in order to nake the procedure more fair to applicants, it
introduced two innovations: applicants also were permitted to initiate the review
procedure (along with States and the executive head' who in effect are the only
entities able to do so under an ILOAT-like procedure since only they have autonatic
access to the executive boards of organizations), and the grounds for review were
expanded to include two additional ones: an alleged failure of the Tribunal to
exercise its jurisdiction and alleEed errors of law relating to the Charter.
Finally, for want of a United Nations organ corresponding to the "executive boards"
of the specialized agencies, the Assembty assigned the competence to request
advisory opinions in relation to a UNAT judgement, to a specially created Comnittee
on Applications for Review of Administrative Tribunal Judgenents. Proceedings
before the Committee have been initiated 35 times in about that number of years,
once by a State and otherwise by applicants; the Committee addressed guestions to
the Court in connection with three UNAT judgernents: The Fasla 15_r/ and Yakimetz
cases (judgements Nos. 158 and 333) proposed by tbe respective applicants and the
Mortished 15,/ case (judgement No. 273) proposed by a Member State. In the two
instances in which advisory opinion have so far been rendered, these in effect
upheld the judgements; in the Yakimetz case the Courtrs reply is still pending.
Atthough other organizations that submit to UNAT are not automatically excluded
from t,his review procedure, both those Ehat have submitted (ICAO and IMO) have (by
means of the article 14 special agreenents) contracted out, of the review option, as
have all those organizations that have agreed to allow their staff members to
submit to UNAT appeals against a UNJSPB decision under article 48 of the Pension
Fund Regulations (see paras. 87-89 below).

7I. The arrangements described above raise a number of distinct, yet interrelated
issues. Under the headings below an atlempt is made to deal, as far as possible,
separately with each of these, but it should be realized that a complete pict,ure
can only be obtained by considering all of them toget,her.

(a) Who may initiate the review process

72. Under article lI, paragraph 1, of the UNAT statute, it is clear who may

initiate the review procedure before the Comnittee on Applications for Review of
Administrative Tribunal Judgements: any Member State; the Secretary-Generali and
the applicant in the Tribunal proceeding (or his legal successor). In article XII
of the ILOAT Statute this matEer is not, specified at. all; however, evidently only
entities that have the right to subrnit formal proposals to the ILO Governing Body
(or to the executive board of any other organizat,ion that has submitted to the
jurisdiction of IIOAT and has been authorized to request advisory opinions from the
International Court of Justice) can do so: members of the Governing Body; the
Director-Generali and possibly, to a limited exlent, the IIO Statf Union.

73. In respect of UNAT, the objection has frequently been raised that it is
anomalous and perhaps even inproper for a Member State, which naEurally was not. a

"party" to the Tribunal proceeding, to be in a position to request a review of the
resulting judgernenE. Indeed, the International Court of Justice itself reserved

in the Mortished case, inthis question in t,he Fasla case and carefully reviewed it
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which it concluded, albeit sonewhat reluctantly, that there was no insuperable
legal obstacle. With reference to the policy issue it should be observed that,, in
the first place' the respondent party in a Tribunal proceeding (explicitly in
ILOAT, implicitly in UNAT) !/ is the organization rather than its executive head.
Secondly, in respect. of initiating the review of a UNAT judgement, a lriember state
is in effect placed on a par with the SecreEary-General and the applicant, while in
respect of an ILOAT judgement, a State member of ILo has a distinct procedural
advantage over the applicant (and indeed, no applicanE has ever succeeded ininitiating the review of an rLoAT judgement). Finally, it should be recalled (see
subparas. 70(b) and (c) above) that the review procedures for Tribunal judgements
were not established primarily for the purpose of giving applicant,s or even
executive heads another level of appealr but rather for the purpose of enabling
states to challenge judgements that they considered for some reason as unacceptable
and to do so before t,he principal judicial organ of the United Nations, rather thanin a representative body (such as the General Assernbly of the League of Nations or
the United Nations) in which the decisions of a subsidiary organ such as a Tribunal
might well be set aside on essentially political considerations.

74. Conseguently, any proposal to elirninate or seriously limit the right of Statesto initiate the review Process would seem contrary to the purpose for which this
process was originally instituted and, if nevertheless accepted, might in the long
run endanger the authority of the tribunals themselves. On the other hand, it does
noL appear to be essential that the review procedure that. may be initiated by
states be the same as that open to the applicant and to the executive head, or thatit extend to all of these the same grounds for review; these points will be
explored below.

(b) What body is Eo carry out the review

75- Under both the UNAT and fLOAT statutes, it is the International Court of
ilustice Ehat is to carry out the review of the judgements of the t,ribunals.
Although it has sometines been argued that the l{orld Oourt is not an appropriatebdy, either in terms of its dignity and its experience, to deal with issues
involving individual staff members, the choice of the principal judicial organ is
explained by the fact that the primary purpose of the review procedure is to deal
with challenges by States against the tribunals as subsidiary organs of theprincipal political bodies of their respect,ive organizations. The relatively
frequent attempts by applicants to reach the @urt through the Committee on
Applications for Review (in which so far only two applicants rdere successfur) were
not foreseen when the review procedure was established and are of course altogether
unavailable in respect of all ILOAT judgements or even in respect of UNAT
judgements concerning applicants from organizations other than the United Nat.ionsor concerning Pension Eund cases.

75- It would thus appear useful to consider whether the International Court of
Justice is the appropriate body to carry out the review of Tribunal judgements in
those instances in which a review is initiated by an applicanE or by the executive
head, or whether these should either be precluded entirely from initiating a review(as is, in fact, the situation in the cqnmon system of all except United Nations
staff members and the SecreE,ary-General) or be directed to sone other review
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organ. If such an organ is to be contemplated at all, it would seem that it should
be some existing body, so as to avoid the necessity of creating additional judicial
nachinery; furthermore, its members should, if possible, have extensive experience
in int,ernational administrative matters; finally, the body should clearly be a
judicial organ, so as to preclude a political or administrative organ from
reviewing the decisions of a judicial one.

77. The above-mentioned reguirements suggest, that any review body substituted in
part or in whole for the Internat,ional Court of Justice should consist largely of
judges from existing administrative tribunals. Various soluti.ons might be
possible: a grand panel of all the judges of the same Tribunal of which a
three-member panel rendered the original judgementi some combination of the senior
judges of UNAT and ILOAT (which might assist in furthering the harmonization of the
jurisprudence of tfe two tribunals); or judges of other administrative tribunals,
such as that. of the World Bank.

(c) What body is to decide whether a review should be carried out.

78. If any type of review is to be carried out by the InEernational Court of
Justice, by means of its advisory competenc€r on appropriate request therefor must
be addressed to the Court, by an organ authorized to do so. Under Article 96 of the
Charter of the United Nations, such organs are the General Assembly itself and, if
authorized by the Assembly, other principal or subsidiary organs of the United
Nations and the specialized agencies. Thus none of the entities authorized by the
UNAT statute to institute a review process (see para. 72 above) can approach the
Court directly (although the Assembly could aut,horize the Secretary-General to do
so). Indeed, the principal reason for creating the Committee on Applications for
Review, a subsidiary organ of the General Assenbly, hras so that it could serve as
an authorized reguesting organ.

79. The objection has been raised that the Committee on Applications for Review is
an essentially political body, although the same point might be made in respect of
the ILO Governing Body and the executive boards that are authorized to request the
review of ILOAT judgements, and that it is improper eo introduce such an organ
between two judicial ones (the tribunals and the International Court of Justice).
This misperceives the function of the reguesting bdy, which is not really to
intervene in the judiciat process but to make the policy decision, on behalf of the
respondent organization, whether an appeal should be takeni in any event, the final
decision is always a judicial one: either that of the Tribunal (if no appeal is
taken), or that of the World @urt (if an appeal is decided on). , Furthermore' if
the Primary purpose of the review procedure is to be served, i.e. the defence of
the tribunals against political challenges (see para. 73 above), then the organ
that decides whether a Member State's challenge is to be transnitted to the Court
must be a political one.

80. The same considerations do not,, however, apply insofar as the review procedure
is to serve the function of pernitting ordinary appeals fron Tribunal judgements by
the applicant or by the executive head. For this purpose a judicial body would be
preferable. Indeed, if the body that carries out the review is to be composed of
?ribunal judges (see para. 77 above) and thus does not have to be elaborately
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established or convened, it is not actually necessary to take a decision, that such
a review be carried outr the review panel itself can subsume that decision in its
consideration of the "appeal" itself. Furthermore, thaE panel could, since it
would, no matter how composed, be a subsidiary organ of the General Assernbly, be
authorized by the latter to address a request for an advisory opinion to the Court,
if the panel considers that it is faced with a legal guestion of sufficient
importance and complexity that an answer should be sought from the principal
international judicial organ.

(d) Grounds for a review

81. Article XII of the ILOAT statute allows only two grounds on which a review of
a judgement might be sought from the International Court of Justice (see
subpara. 70 (b) above) and UNAT statute article ll, paragraph l, arlows
two additional ones (see subpara. 70 (c) ) . An examination of these grounds
suggests that if the purpose of the review is merely to permit the referral of
particularly sensitive cases to the Internat,ional @urt of Justice (see para. 73
above), then t.he listed grounds may be too many and that, it might be sufficient to
restrict the grounds of review to situations in which a Tribunal might have
exceeded its jurisdict'ion or those in which it might have made an error on a
question of law relating to a treaty (e.g., the United Nations Charter or the
constitutional instrument of some other international organization; a privileges
and immunities agreement).

82. On the other hand, if the review process is to serve more qeneral appellate
purposes, and not be carried out by the International @urt of Justice, then some
broader, but still no! unresEricted, bases for reguesting a review might be
specified, perhaps by adding some additional grounds, such as the basinE of a
judEement on a ground not argued by either party, as to which the Tribunal had thus
not heard any relevant argumentsi or an unexplained departure from well-established
jurisprudence of either common systen Tribunal, which ground would, jglgralil,
serve to further the harmonization of the jurisprudence of these tribunals.

(e) Possible approaches

83. The above analysis suggests that a preferred solution might involve a
bifurcation of the review process by establishing two separate procedures:

(a) One available Eo States, leading through the Comnittee on Applications
for Review of Administrative Tribunal Judgements to the International Court of
Justice, essentially as at present, with just two differences: the grounds for
review would be restricted to only two and the Committee would have the possibility
of reguesting the advice of the joint panel (see subpara. (b) below), in particular
as to tbe formulation of the quesEions to be addressed to the Court;

(b) The other available to the applicant and the executive head, leading
directly to a panel to be constituted jointly with IITOAT (thus serving the
objective of harmonizat,ion) ' on several grounds (essentially the four available
now, plus possibly the two others discussed in para. 82 above). The said joint
panel night summarily decline to review the judgement; possibly be authorized to
confirm or modify the judgement if it considers that it is defective within the
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meaning of any of the specific arounds on which it can be challenged; or, in rare
instances, request an advisijry opinion of the Court. In any event, its proceedings
are to be expeditious and non-burdensorne for the parEies, and for this purpose are
to be governed by special rules. The formulation of such a dual system is set out
in annex I A, in revised article lt and proposed new article 1l bis.

84. 'Naturally, numerous variants of the above proposal are possible. It night be
decided to eliminaEe entirely the review available to States (revised art. 11)

. and/or the appeal proposed for applicants and executive heads (new art. 11 bis) , or
the existing procedure could be abolished entirely and States too could be
relegated to the proposed new article 1l bis procedure. As a variant of the
latter, either the proposed.substantive review function of the joint panel mighE be
eliminatedr leaving the panel as solely a judicial conduit to the Court, or the
latter function could be elirninated leaving the panel as simply the highest
appellate body. Finally, the Comnittee on Applications for Review might be
required to secure the advice of the joint panelr rather than merely having the
option of doing so.

85. The considerations relating to whether and how to provide for the review of
UNAT judgements applies essentially to the same extent to judgements relating to
t,he United Nations itself and to those relating to other organizations
participating in the common systen. Conseguently it is suggested in annex I A that
in the proposed new final clause of article 14, specific reference be made to
articles ll and fl biq in order to make it easier for organizations subnitting to
the Tribunal to do so also in respect of those provisions. In addition, it is
proposed in annex I C, paragraph 5, that the General Assembly recommend that
organizations submitting to UNAT also provide for the applicability of the review
provisions.

86. Because of the difference in Ehe structures of the United Nations and ILO (in
particular the absence in the former of an organ corresponding to the Governing
Body) and the somewhat different bases on which they can arrange to address
reguests for advisory opinions to the International Court of Justice (e.9. ' ILO
could not establish a body such as the Conmittee on Applications for Review of
Administrative Tribunal Judgernents), no full conformity of the mechanisms whereby
judgements of the two tribunals are referred to the Court can be achieved. Thus,
though IIO proposes to establish a joint panel ident,ical to the one proposed to be
established in the UNAT statute (see annex I A, proposed art. 11 bis, para. 3), its
functions would be somewhat different, i.e. merely to advise the Governing Body as
to questions to be addressed to the International Court of Justice. Except for the
more automatic and binding nature of the relationship between the Governing Body
and the joint panel, that relat,ionship would be rather similar to the optional one
foreseen for the panel in relation to the Committee on Applications for Review
(annex I A, arts. 11, para. 2, proposed addition to first sentence, and
art. 11 bis, para. 4(a)). In order to confirm the legal identity of t.he joinl
panels pioposea to be established under the tvro statutes, it is suggested that this
be specified in subparagraph 4(b) of proposed new article 11 bi:, in annex f A.
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2. Review of United Nations Joint Staff Pension Fund cases

87. In the light of article 48 (c) of the Regulations of the United Nations JoinE
Staff Pension Fund, it would appear that the review procedure provided for in
article 11 of the TINAT statute is not applicable in respect of UNAT judgemenEs

rendered in a proceeding challenging a decision of the Pension Board. t{oreover all
the organizations members of the Pension f'und that have concluded agreements with
the United Nations to record their acceptance of Ehe Tribunal's jurisdiction in
Pension Fund cases (as reguired by art. a8(a)(i) of the Fund's Regulations) have
specifically stated in those agreements that "The judgenents of the Tribunaf shall
be final and without appealrrp €r provision evidently designed to exclude the article
Il procedure. Incidentally, the application of that procedure to a UNAT judgement
rendered on an appeal against a decision of the Pension Board would raise
complicated questions as to whether and to what extent the Board would assume the
functions specified for the Secretary-General in article 11, since it is its
decision (rather than that of the Secretary-General) that is the subject of the
judgement in question.

88. Although nost appeals so far submitted against decisions of the Pension Board
involved matters solely of concern to the individual applicant, it seems likely
that in the future at least. sone appeals will involve questions concerning large
groups of present or future beneficiaries and thus Potentialty affect very large
amounts of the Fundrs resources. Consequently, many of the reasons for providing
at least a restricted opportunity for the review of Tribunal judgements relating to
a decision by an executive head, which are discussed in paragraphs 70 to 74 above,
apply equally to those judgements Ehat relate Eo decisions of the Pension Board-

89. It is conseguently proposed t,hat:

(a) Paragraph (c) of article 48 of the Pension Fund Regulations be amended,
as indicated in paragraph 4 of the draft resolution set out in annex I C' so as to
make applicable Ehe provisions referred to in subparagraph (b) below. As required
by article 49(a) of the Pension Fund Regulations, the Board has been consulEed
concerning the proposed amendment and has agreed theretol 17

(b) The applicability of the provisions for the review of UNAT judgements
(i.e. UNAT statute art. tl and proposed art. 1l bis), as well as of the various
post-judgemenE proceedings set out or proposed to be set out in statute article 12'
should be explicitly specified in the second sentence of paragraph I of the
proposed new article 2 tres of the UNAT staEute, by which the provisions relating
to UNAT that now appear solely in article 48 of the Pension Fund Regulations would
at least be incorporated by reference into the UNAT statute. The words
I'mutatis mutandis" in lhat sentence would signify that in respect of the review of
judgements relating to Pension Fund cases, the Board would have to be substituted,
at least to some extent, for the Secretary-General; the extent of such substitution
would be spelled out in the rules of procedure of the Committee on Applications for
Review and in the joint. panel rules called for by the last sentence of proposed new

article ll bis (3) I
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(c) As it is tentatively proposed in the bracketed final clause of the
sentence referred to in (b) above, that. organizaEions members of the Fund (other
than the United Nations) should continue to be able to contract out of the
provisions if they desire to do so, paragraph 5 of annex I C should then contain a

General Assembly reconmendation against exercising this option.

3. Procedures of Ehe International

90. One of the objections against the present, system of review by advisory
opinions of the Court is the truncated Court procedure foreseen. Because no way
Iras seen for individual applicant,s to appear through counsel in oral proceedinEs in
the Court, the General Assembly, in paraEraph 2 of resolution 957 (X), by which it
adopted art,icle 11 of the UNAT sEatute, recommended that neither States nor the
Secretary-General seek to present oral statements in such a Court proceeding. The
Secretary-General and all interested States have so far complied with this reguest,
but unease has been expressed that this does violence to the judicial procedures of
the Oourt, L8/ that, in some cases a hearing may be necessary for the proper
presentation of a case and that the entire procedure is thus at the mercy of any
State that. might insist on its right to make an oral statement under article 66,
paragraph 2, of the St.atute of the Court (which would result in the tlpe of
inequality of arms vis-i-vis the applicant that would almost surely cause the Court
to aUort the proceeEi"gl.

91. However, this entire procedural linitation appears to be unnecessary. Under
article 11, paragraph 2 of the UNAT statute, the Secretary-General is obliged to
transmit to the Court the views of the applicant in the Tribunal proceeding as to
which the Court's opinion nas requested. In the "appeals" so far brought to the
Court under article 1l of the UNAT statute and the one brought under article XII of
the ILOAT statute, the applicantrs views vrere presented to the Court by having the
executive head concerned (respectively the Secretary-General of the United Nations
and Ehe Director-General of UNESCO) forward directly, without any editinq or
censorship, all written communications received from the applicant or his counsel.
Precisely in the same way, if oral proceedings r'rere held, counsel selected by the
applicant (and acceptable to the Court) could be introduced as the
Secretary-General's special representative to express the applicant's views. With
respect to this proposal the President of the Court has indicated "thaE the Court,
which has stressed on several occasions the maintenance of the principle of
equality anong the parties, will continue to bear it in mind in determining its own
procedure in each particular case".

92. Whether or not article 11 of the UNAT statuEe is maintained unchanged, or is
restricted to purely State-initiated proceedings (as proposed in pard. 83 (a)
above), or a new type of reference to the Court is introduced (as proposed in
para. 83 (b) above), t,he General Assembly might consider changing the
reconmendation in its resolution 957 (x) in the sense indicated at the end of
paragraph 9l above. This recommendation should be fornulated broadly enough so as
also to apply to reviews sought under article XII of t.he ILOAT statute. A proposed
text to this effect appears in annex I C, draft paragraph 7.
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H. Co-operation between thg tribunals

1. General ProPosals

93. The report of ACC to the Genera] Assembly at its thirty-fourth session (see
para. 2 above) included the suggestion that some type of joint machinery might be
established to which either Tribunal could resort for tbe resolution of points of
law related to the comnon system (see A/C.5/34/3L, para. 12). For this purpose, a
whole range of possibilities should be considered:

(a) Mere informal contacts (perhaps through regular or ad hoc meet,ings of
Tribunal judges) to settle common problems and issues no! related to any particular
case i

(b) Joint administrative machinery, for exanple for the purpose of preparing
indices or repertories of judgements;

(c) ExchanEe of information about the respective jurisprudence of the
tribunals, whether or not related to a particular caset

(d) Formal requests for opinions addressed by one Tribunal to the otheri

(e) Joint consideration of related cases, i.e. either cases with the same
applicant against different organizations but involving the same cause of action
(e.9., against the enploying organization and the Pension Fund), or a case
involving different parties but basically the same issues;

(f) Establishment of a joint body for the consideration of appeals and of
requests for advisory opinions, as suggested in paragraphs 77, 83 (b) and 27 above.

94. Possibilities (a), (b) and (c) above would generally require no structure and
no formal recognition in eit.her the statutes or Ehe rules of the Eribunals, but
might be specifically encouraged by the General Assembly, and this is suggested in
annex I C, draft paragraphs 8 and 9; however, one specific proposal, that for the
establishment of an assessor, which is discussed in paragraphs 95 and 96, niEht be
reflected in the statutes of Lhe two tribunals (see annex I A, proposed new
art. 5 bis). Possibility (d) would probably require amendment of the statutes of
bot.h tribunals, both to enable them to address requests to the other and to respond
to those received, while possibility (e) might be arranged through appropriate
provisions in the rules of the two tribunals but would probably also require
statutory amendmentsi however, it should not be anticipated that there would be
many occasions to use either of these devices. Finally, possibility (f) is
embodied in paragraph 3 of the proposed new article l1 bis set, out in annex I A, as
well as in the tentatively proposed article 2 quatro.

2. Assessors

95. One device that night assist both the management of the increasingly heavy
work of either or both tribunals and the convergence of their jurisprudence would
be the appointment of one or more "assessors". Such officials, who function under



^/40/47LEnglish
Page 35

various designations in a number of higher national courts as well as in
international ones such as the Court of Justice of the European Communities, assist
the judges of the forums to which Ehey are assigned by preparing impartial,
in-depth analyses of all or some of the cases submitted to these courts, thus
supplying these judges, to whom of course all power of decision is reserved, with a

complete study of the relevant legislation and jurisprudence, which is becoming
increasingly voluminous in all jurisdictions including that of the United Nations
comnon system. In respect of the tribunals one could envisage appointing either
separate assessors for one or both tribunals, dependir1t on their respective needs,
or a single assessor or eventually a joint team of assessors for both tribunals.
Whether working on a full-tirne or initially perhaps on a part-time basis, they
would supplement the studies that the menbers of the tribunals could make during
the limited time they have during Eheir relatively brief sessions and, in
particular, would enable these nembers to keep in touch informally with the other
tribunal so as to further the harmonization of their jurisprudence.

95. l{hile it is not intended to establish the instituEion of assessors
imnediately, it is considered that the major amendment of the sEatutes of both of
the tribunals, an exercise that is undertaken only rarely, nay be an opPortune
occasion to introduce into both statutes parallel provisions that would make it
possible to appoint assessors when the time is ripe therefor. Under the proposed
new articLe 5 bis in annex I A (which would be suPplemented by the related art. 6t
para. 2 (a) ), before that provision is implemented it would be necessary for the
tribunals concerned or for the two tribunals jointly to develop rules for the
selection, eerms of appointnent and functioning of the Assessor, for the
appropriate financiaL arrangements to be made by the competent budgetary
authorities, and for the agreement of the tribunal or tribunals to be secured for a

particular aPpointment.

Notes

L/ Which resulted in the advisory opinion of 20 July 1982 by the
International Court of Justice (Application for Revierr of Judgement No. 273 9f the
United Nations Adninistrative Tribunal, Advisory Opinion, I.C.J. RePorts 1982r
p. 325).

Z/ At Ehe requese of Tribunal, the text of the UNAT comments is reproduced
in annex II hereto.

1/ A/c.5/39/sR.33, paras. 12-30; sR.42, para. 7; sR.45, para. 54; sR.39,
paras. l7-18r SR.52, para. 62-65i A/C.5/39/5R.64, para.77; SR.56, paras. l2-13.

!/ II,o documents G8.228/PFA/LI,/1I and GB.229/PEA/L2/8.

2/ In UNAT, appeals (i.e. applications) are always filed, except in respecL
of UNJSPF cases against the executive head, and lhe title of the case and the
judEenent so indicates (e.g., X against the Secretary-General of the United
Nations). In ILOAT, Che appeal is against the employing organization' though Ebe

title of the judgement itself only indicates the name of the applicants (e.9.,
In re X). There appears to be no need to harmonize this procedural discrepancy,
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Notes (continued)

although if it were desired to do so, it might be best, if in both tribunals theappeals were filed aEainsE the organization and the title of the judgement would bein the form: x v. organization (which is the form already used in the table ofcont'ents of booklets containing the judgements of each session of rLoAT).

9-/ UNAT is available to all united Nations staff nembers, including thoseenployed by subsidiary organs such as UNDP, UNICEF, UNHCR, etc. r{ith t,he except,ionof UNRWA area staff (about 17,000), whose Staff Regulations provide for theestablishment of "a special paner of adjudicators" to which staff menbers nay appryagainst administrative decisions and disciplinary neasures (uNRwA StaffRegulation 11.2 Applicable to Area staff lrtembers), and with the exception of staffmembers of the ICJ Registry whose Staff Regulations (Art. tl and Annex VI, adoptedon a provisional basis) provide for disputes to be submitted first to one of theJudges of the court designated by it as Judge for staff Appears and, if need be, tothe Court itself.

7/ see, e.g-, rn re cgnnorry-Battisti (No. 7 (rLoAT JudgementNo. 403); ) (rIoAT Judgement No. 496).

9/ UNAT confirned its inability to respond Eo a reguest from thesecretary-General for an advisory opinion when it declined to advise hirn whether hecould take a certain adninistrative measure (cancellation of the reimbursement ofincome taxes on partial lump sum payments from the pension Fund) that was later
:-""i:l:d it. (JudsemenrNo. 237'). when rLoAT was f r;;:c";;;;i,endorsed by the Governing Body and the st;ff union, its three titurar mernbers gavean opinion in their personal capacity on the guestion whether the Director-Generalcould without negotiations with the staff union reduce the sararies of Generalservice staff in Geneva that had been agreed to with the union; that opinion wasnot considersd an act of the Tribunal.

2/ UNAT has held, however, that even if the appeals body concerned
unanimously considers an appeal frivolous and the Tribunal is thus precluded fromconsidering it on its merits, it nay still consider whether the joint body'sconclusion nas vitiated by some irregurarityl see Bartel v. the secretary-Generalof ICAO (Judgement No. 259), conf irned in M4ryqta
(Judgement No. 288).

U-/ such multiple actions are already customary in rLoAT, through theprocedure ofttintervention', see, among many others, rn re Nuss v. European patent.
Orarnical.iar rTTn^m ?.-5-^-^-L 'Oroanisation (ILOAT Judgenent No. 369); witn lt lnt.,
l'raf,6i-^ -. r-L--^--L!,ffino v. Internationql Trade Organizat neral Agreement on Tariffs and Trade(ILOAT Judge;nent No. 390), ;itt ft4 intervenors.

\/ See, e.g., the powell,
Nos. 237-239) and tne Uortistrea

Carlson and !!asiello cases (UNAT iludgements
case (UNAT Judgement No. 273).
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Not.es (continued)

L2/ In a few cases, UNAT has awarded costs Eo unsuccessful applicants (e.9.,
Harpignies, Judgement No. 182) when it considered that their application raised a
guestion of law or policy of excep[ional importance.

L3-/ Judgements of the Administrative Tribunal of t.he II,o upon ComPlaints Made

against UNESCO, Advisory Opinion, I.C.J. Reports 1956, p. 77.

L4/ Effect of Awards of Conpensation Made by the United Nations
Adninistrative Tribunal, Advisory Opinion, I.C.J. Reports 1954, p. 47.

L5/ Application for Review of Judgement No. 158 of the United Nations
Administrative Tribunal, Advisory Opinion, I.C.J. Reports 1973, p. 165.

L6-/ Application for Review of Judgement No. 273 of the United NaEions
Administrative Tribunal, Advisory opinion, I.C.J. Reports 1982, p. 325.

17/ See Official Records of the General Assembly, Thirty-ninth Sessionr
Supplement, No. 9 (A/39/9 and Corr.l) r para. 121, and annex IX.

!9-/ Application for Review of Judgement No. 273, op. cit., Separate Opinion
of Judge Mosler, sect. I.2, third paragraphr pp. 380-381.
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C. Elements of a draft General Assenbly resolution

Harnonization and further development of the statutes, rules and
practices of the administrative tribunals of the International

Labour Organisat,ion and of the United Nations

The General Assembly,

RecaLling its resolution 351 A (IV) of 24 November 1949 by which
established the United Nations Administrative Tribunal and adopEed the
the Tribunalr dod resolutions 782 B (VIII) of 9 December 1953 and 957
8 November 1955 by which it amended that statute'
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ir
statute of

(x) of

on this subject (A/40/47L',
1979 and 36/453 of

and decisions 38/409 of

Having received the report of the Secretary-General
submitted in response to decisions 34/438 of 17 December
18 December 1981, resolution 37/I29 of 17 December 1982
25 November 1983 and 39/450 of 18 December 1984,

Having considered. the relevant parts of the report of the United Nations Joint
Staff Pension Board for 1984, ])/

l. Decides to amend the statute of the United Nations Administrative
Tribunal, effective I January 1985 with respect to judgements rendered by the
Tribunal thereafter, as specified in annex I A to the report of the
Secretary-GeneraI i

2. Requests the United Nations Administrative Tribunal to consider amending
the rules of the Tribunal along tbe lines indicated in annex I B to the report. of
the Secretary-General r.

3. Reconmends that the International Labour Organisation consider anending
the statute of its Adninistrative Tribunal and that the Tribunal amend its rules
along the lines indicated in the report of the Secretary-Generali

4. Decides to amend paragraph (c) of article 48 of the Regulations of the
United Nations Joint Staff Pension Fund to read as follows:

"subject to the relevant provisions of the Statute of the Tribunal, its
judgements as to any application submitted pursuant to this article shall be
f inal and without appeal." U/
5. Surther recommends that organizations to which the competence of the

United Nat,ions Adrninistrative Tribunal is extended pursuant to article 14 of its
statute and those that accept its jurisdiction in respect of Joint Staff Pension
Fund cases pursuant to the Regulations of the Fund and in response to resolution
678 (VII) of 2l December 1952 should do so also in respect of ehe review procedures
for Tribunal judgements specified in articles 11 and 11 b1s of its Statubei l!/
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6. Decides that the appointment of members of the United Nations
Administrative Tribunal will be considered by the Sixth Committee 75rl [, which
should take into account the qualification of candidates to perform a judicial
function and their experience with international administrative or labour
guestionsl; lJ/

7. Withdraws the recomrnendation set out in paragraph 2 of its resolution
957 (X), on the understanding that it is for the Int,ernational Court of Justice to
determine its own procedure in each particular case in accordance with its Statut,e
and the Rules of the @urt; 78l

8. Recommends that the Administrative Tribunals of the United Nations and of
Lhe International Labour Organisation continue their informal contacts, through
meetings and otherwise, for the resolution of comnon problens and issues and for
the exchange of information about their respective jurisprudence and consider the
establishment. of joint adninistrative machinery for the purpose of preparing
indices or repertories of decisionst 79/

9. Requests the Secretary-General, in his capacity as Chairman of the
Administrative Committee on Co-ordination, to assist the Tribunals in carrying out
the recommendations set out in paragraph 8 above:. 12/

[10. Request.s the Secretary-General to st.udy the guestion of securing
recognition by, and the enforceability through, national courts of Tribunal
judgements concerninE a claim by an ernploying organization. S0./l

Notes

L/ Editorial change.

Z/ In spite of the apparently extensive coverage of this subparagraph, its
drafting history and its subseguent interpretation by UNAT (see in particular
Kinpton v. the Secretary-General of t,he United Nations (Judgement No. 1f5)
indicates that it refers solely to certain beneficiaries of officials (i.e. to
persons covered by ILOAT statute article II, para. 6 (b) ).

1/ For purposes of clarity, paragraphs or articles proposed to be inserted
between existing provisions are, for the most part, assigned temporary numbers in
this draft, to be replaced by consecutive nunbering if the proposed amendments are
adopted.

!/ See para. 17 of the conmentary above. Un1ess otherwise indicated, all
paragraph references in these notes are to that section of the present document.

9/ See para. f9.

9-/ see para. 2L.

7/ Proposed deletion of a transitional provision of no current significance.
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Notes (continued)

9-/ See Para. 30.

2/ In order to elirninate the anomaly whereby a significant part of the
jurisdiction of the Tribunal, i.e. that relating to lhe United Nations Joint Staff
PenSion Fund, is not referred Eo at all in the statute of the Tribunal, it is
proposed to add a nerd article 2 tfe€, which is so formulated that any amendment of
the relevant provisions of the pEi6lon Fund Regulations (at. present art. 48) would
not normally require any further amendment of t,he Tribunalrs statute.

U./ See para. 89.

g/ This provision would codify the prevailing practice.

y/ See Para. 28.

12/ See para. 10. As an alternative, the bracketed words could be added to
paragraph 6 of the proposed draft General Assernbly resolution in annex I C.

L4/ As suggested by UNAT (annex II, para. 21), evidently to clarify a point
addressed by the International Court of ilustice in its advisory opinion on the
l,tortished case (op. cit.. , p. 375, paras. 33-35) .

ry/ See Para. 12.

!S-/ It is proposed to renumber paragraphs 3, 5 and 6 of article 3 in a more
Iqgical order.

Y/ It is proposed that present paragraph 4 of article 3 become t,he first
sentence of a new first paragraph of article 5 in which it seems more logically to
belong.

ry./ To clarify the procedure, in the same sense as is being proposed in a new
provision to be inserted into the IIOAT statute, for dismissing a member of UNAT.

Y/ As proposed by UNAT (annex II, para. 221 .

29_/ Addition proposed to assure consistency with the penultimate clause of
arEicle 14, and taking into account paragraph 2 of proposed new article 2 tres.

2L/ See para. 94.

P/ Consequential on the proposed addition of article 5 bis.

E-/ see Para. 42-

4/ Consequential on the proposed extension of lhe jurisdiction of the
Tribunal (see paras. 15-16) by the addition of proposed new paragraph 2A of
article 2.
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Notes (continued)

25/ Conseguential on the tentatively proposed extension of the jurisdiction
of the Tribunal (see para. 30) by the addiEion of new article 2 bis.

26/ Conseguential on the proposed addition of new arEicle 2 tres (see note 9
above). Such provisions already exist in chapter VIII of the rules of the Tribunal.

4/ Conseguential on the tentatively proposed new article 2 quat.ro.

28-/ In view of the increasing nunber of applications under existing
article 12 and the proposed addition of tno nerd provisions as paragraphs 3 and 4,
it may be useful for t,he parties to receive guidance as to the method of initiating
and conducting post-judgement proceedings in the Tribunal.

29_/ Consequential on t,he proposed addition of new paragraph 2A of article 9.
See para. 64.

29./ Consequential on the proposed addition of new paragraph 2A of article 2,
to which article 7 cannot apply.

L/ See subpara. 35 (a) .

Y/ Required by General Assembly resolution 35/2L9 A, paragraph 1. As
proposed to be formulated, the languages used by the Tribunal would in the future
always be automatically adjusted to those of the General Assembly (at present the
six languages specified in rule 5L, A/520lRev.14).

E/ As the second and subseguent sentences of the present paragraph I of
article 9 cannot apply to applications submitted pursuant to the proposed new
paragraph 2A of article 2 or to the proposed new article 2 tres, it is proposed
that these sentences be separated into a new paraEraph lA of art,icle 9, applicable
solely to applications submitted pursuant to paragraph I of article 2.

24/ See para. 53.

E/ See subpara. 59 (b).

2S-/ see Para.50.

1J-/ To broaden the applicability of this provision to apply also to
applications subnitted pursuant to proposed nevr paragraph 2A of article 2 and
proposed new article 2 tres, it is proposed to substitute a phrase from the second
sentence of article 2(1).

23./ See para. 47.

2/ See para. 64 and note 23 co para. 6I.

!:A_/ See subpara. 35 (b) .
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Notes (continued)

g-/ Consequential in part to the proposed addition of subparagraph (c) of
proposed new paragraph 2A of article 2, as well as of article 2 tres, which may
result in proceedinEs in which the United Nations is not the respondent, and in
part to the proposed amendment to article 14.

g/ Conseguential on the proposed addition of new article 1l bis.

E-/ See paras. 72-73 and 83 (a) .

y/ See paras. 8l and 83 (a).

g/ Under article II.1 of the rules of procedure of the Committee on
Applications for Review of Mministrative Tribunal iludgements (ArlAC.86/2/Rev.3l ,
the dat,e of Ehe Tribunal's judgement rrshall be considered to be the date on which
it has been received by the parties to the proceedings before the Tribunal, which
date shall be presumed to be two weeks after the dispatch of copies thereof by the
Executive Secretary of the Tribunal". Furthermore, the Committee agreed that the
date so specified lshould have the st,atus of a presunpt,ion only, so that it would
be open to either party to the proceedings to show that t.he actual date of receipt
of a judgement delivered by the Administrative Tribunal was later than two weeks
after its dispatch by the Executive Secretary" (ibid., footnote !,/ and A/AC.86/28,
para. 4', .

46-/ It is proposed that henceforth applications to the Comnittee on
Application for Review be submitted to the Tribunal (i.e., to its Executive
Secretary)r as would also be the case, under proposed article 11 bis, paragraph 1,
of applications to the joint paneli this would mean that the Committee would no
longer need to have its own secretary.

!J_/ Under the same provision referred to in footnote 45,/, "the date of
receipt of an application is the date when copies of that application are
dispatched to Ehe members of the Conrnittee [on Applications for Review] by the
Secretary of the Committee".

48-/ See para. 83 (a) .

!2_/ Addition proposed in order to ensure that rules such as those referred to
in notes 45 and 47 ate considered valid.

Y/ To achieve consistency and to take account of situations in
United Nations is not the respondent organization (under proposed art.
under art. 14).

which t,he
2 tres or

t!/ The bracketed words, which do not appear in article XII, paragraph 1, of
the ILOAT statute, lrere included in article ll, paragraph l, of the UNAT staEuEe
when that provision was added as an adaptation of the earlier. ITOAT provision.

52/ See paras. 82 and 83 (b).
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Notes (continued)

53/ See paras. 77 and 83 (b).

y/ See paras. 80 and 83 (b).

55/ See para. 83 (b).

29-/ See para. 86.

!/ Since proceedings to revise a judgernent on the basis of newly discovered
facts are different from those for the correction of errors, it is proposed to
separate exist,ing article 12 into tt o paragraphst such a change is particularly
desirable because of the proposed addition of two new post-judgement procedures in
new paragraphs 3 and 4.

58-/ See para. 55.

59_/ See para. 67 .

g/ See Para. 69-

g/ Since the primary purpose of article 14 is to permit UNAT to serve also
the other organizations of the conrrcn systen, it is proposed to delete the specific
reference to the specialized agencies (sone of which, such as the World Bank and
IMF, do not follow the connon systen), and to substitute the criterion that at
present defines nembership in the common systen (i.e. acceptance of the ICSC
Statute), which would also include organizations, such as IAEA, that are noE
specialized agencies. In addition to the connon systen organizations, which may
subnit to UNAT without further action of the General AssembJ.y, it is proposed that
the Tribunal might also be opened to other international organizations specified by
the General Assembly.

62/ See para. 18.

Q/ To pernit organizations that submit pursuant to article 14 to specify Eo
what extent they wish to make use of the provisions relating to:

(a) ProceedinEs other t,han applications brought by staff members (art. 2(2Allt

(b) Claims by employing organizations against staff mem.bers (art. 2 bis);

(c) Internal appeals procedures (art. 7l i

(d) Compensation and costs (art. 9) I

(e) Review of judgenents (arts. Il and lf bis)

g/ Conseguential on the proposed addition to article 3(1) of the statute.
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Notes (continued)

g/ consequential on a proposed amendnent to article 14 of
note 61 abovel.

the statute (see

, 95./ Consequentiat on
the statute.

the proposed addition of articles 2(2A) and 2 tres to

g/ It is the Secretary of UNJSPB, appointed in accordance with arEicle 7(a)of the UNJSPF Regulations, who corresponds most closely to the chief administrativeofficer of an agency and who is the appropriate source of notices issued pursuantto article 30 of the UNAT Rules.

68./ See para. 42.

92-/ To reflect the new language of United Nations Staff Regulation 8.I(b).

U/ See para. 45.

1!/ New rules called for by proposed new subparagraphs 2 (f)-(k) and 2 (a) ofarticle 6 of the statute (see notes 22 and 24-29 above).

U/ See paras. 93 (e) and 94.

U/ Official Records of the General Assembl Fortieth Session,
Supplement No. 9 (A/4O/91.

13/ See para. 89 (a) .

lJ-/ See para. 89 (c) .

U/ See para. 10.

!J/ See para. I0. This
language proposed to be added

text may be considered
to article 3(1) of the

as an alternative to the
regulations (see annex I A).

U/ See para. 92.

U/ See paras. 93 (a)-(c) and 94.

99/ See para. 30.
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ANNEX II

Comments the United Nations Administrative Tribunal on the note
the Office of al Affairs ent.itled "HarmonizaLion and further

developmenE of the statutes, rules and practices of rloAr and UNAT:
draft proposals,r*

1. The Tribunal welcones the study initiated by the General Assembly of measuresthat might be taken to harmonize the proceedinEs of the two common systen
administrative tribunals and at the same time to inprove the statutes and rules of
the two tribunals. If the General Assembly decides to pursue this subject, the
Tribunal would be glad to respond to guestions Member states may wish to ask, and
to comment on developments, possibly by means of an oral presentaeion. The
Tribunal would like also to suEgest the possibility of inviting the participation
of Madame Paul Bastid, a principal architect of the StatuEe of the Tribunal, 6
member from 1950 to 1982, and its President during two substantial periods;.she
could provide valuable views on many facets and problems of the Tribunalrs work.

2. Composition of the Tribunal (paras. 9-I4). The Tribunal is unable to aEree
with any suggestion that members of uNAT should have held high judicial office in
Eheir own countries. Such a qualification has been regarded as unduly limiting
even in the case of the rnternational Court of Justice and, had it been in effect,
would have deprived UNAT of some of its most. distinguished members. Consequently,
the Tribunal believes that the provisions of and practice under article 3 of the
statute should be rnaintained.

3. The Tribunal also cannot support the proposal that, in place of Ehe current
system of nominations and elections, members of UNAT should be proposed by the
Secretary-Genera1. Bearing in mind the desirability of rnaintaining the
independence of the Tribunal, it is not appropriate to give an enhanced role in the
selection of members to the Secretary-General who is, after all, the respondent in
most cases coning before UNAT.

4. Jurisdiction (paras. 15-30). The Tribunal sees no objection to extending itsjurisdiction to (a) limited special categories of officials who while not staff
members hold a remunerated United Nations post, (b) consultants and other holders
of Special Service Agreements and (c) employees of staff representative orEans andstaff enterprises. But it has considerable reservation concerninE the proposal togive it jurisdiction over "other contractual disputes", which the proposal does not.
define but which, if they had a principally commercial rather than personnel or
administrative charact.er, could carry the Tribunal into quite different fields.

* These comments refer to an earlier version of the present paper and
conseguently do not take account of changes made subsequently, whether in responseto these comments or otherwise, except that the paragraph references have been
adjusted to refer to the present text.
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5. The Tribunal has considerable doubt whether the better adninistration of theSecretariat would be furthered by the proposal to give UNAT the power to deliver
advisory opinions at the reguest of the Secretary-General. Any tendency for the
Secretary-General, before deciding on difficult or controversial matters, to turnfirsl to the Tribunal, thus interposing the Tribunal in the operation of thesecretariat, would be undesirable. The Tribunal believes that its role is bet.terlimited to review in the course of subsequent challenEe to decisions of the
Secretary-General, as has been the case since its establishment by the General
AssembIy.

6' Prerequisites for proceedinEs (paras. 31-35). The Tribunal questions whether
the Joint Appeals Board should have the power to prevent an application from
reaching UNA? if the Board finds unanimously that the application is ',clearlydevoid of merit,. From the purely legal point of view, it would be nore desirablefor the statute to leave to the Tribunal, in the liEht of its jurisprudence, thefinal decision whether an apptication has any nerit.
7' rt may also be guestioned whether the Tribunal should be authorized to imposecosts on an applicant' even if limited to one month net emoluments. Many of the
cases before UNAT involve persons no longer in the service of the United Nations,
which would nean that, if imposed in such instances, costs would be difficult, tocollect.

8. Procedures (paras. 36-45). The Tribunal has no comments to offer.
9. Remedies (paras . 46-641. From the viewpoint of the Tribunal, increasing t.he
amount of monetary compensation it can award from two to three years of emolunents,
as with the World Bank Tribunal (the II,o Tribunal has no limit), does not seem
necessary; UNAT awards have only once since 1950 invoked the statuters power
exceptionally to make an award greater than tuo years net base salary. This is aquestion of policy which may depend in part on how far the General Assembly wishesto pursue ttharmonization".

10. The proposal to include a nerd paragraph 2A in article 9 of t.he statute inorder Eo provide standards for awarding costs to an applicant appears to be undulycomplicated- rf change is thought desirable, a reform along the 1ines proposed to
ILOAT may be preferable, namely, to revise UNAT's statute to provide that ,,If theTribunal finds the application well-founded in whole or in part, it nay award to
the applicant compensation for reasonable costs incurred by him in institutingproceedings before the Tribunal,'.

11. Post-judgment proceedings (paras. 65-69). The Tribunal agrees with the
suggestion that a request for the interpretalion or clarification of a judgment beallowed, but a one-year time-Iimit should be added.

L2. Review of T!!lgnef.jgggmengs (paras. 70-921. The Tribunal thinks appropriateon lts part a measure of reticence with reEard to matters relating to the review ofits judgments.
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13. The Tribunal has considered the various proposals presented by t.he Office of
teEal Affairs. It recalls that the current system established by the General
Assembly for review of UNAT judgments by the International Court of Justice has
proved practicable and useful. The high authority of the Oourt as reflected in the
FasLa and llortished opinions suggests to the Tribunal that the role of Lhe Court
should be retained. The system proposed in article ll bis, and the changes by way
of "harmonization" t,hat would be required in the ILOAT statute, would create nelf
and more difficult problems.

14. The Tribunal considers that the existing system should be retained permit,t.ing
review to be sought by Member States, by the Secretary-General or by the applicant.

15. The Tribunal also notes ghat, in the usual case, an applicant has already had
recourse to the elaborate procedure of the Joint Appeals Board.

15. There does not seem to be justification for adding another tier in the form of
a "review panel" comprising members of both IIOAT and UNAT, as suggested by the
Office of Legal Affairs in article 1l bis, which would add significanEly to the
cost and time required by the judicial process.

17. The Tribunal wishes in this connection to draw attention to Ehe need to reduce
the difficulties under which the joint appeals boards operate. The boards
constitute an indispensable first phase of the consideration of corrplaints by staff
members concerning non-observance of contracts of employment and terms of
appointnent. For a long time now, the work of the various boards in New York,
Geneva and Vienna has met with serious difficulties because of inadeguate human,
financial and administrative resources. The Tribunal has in a number of its
judEments recalled the maxim that justice delayed is justice denied. However, in
spring 1984 it has had to deliver a judgment in a case in which the Joint Appeals
Board (Geneva) procedure took a full five years, none of the delays being
attributable to the staff member concerned. The Tribunal is also ardare that,, in
New York, the extremely small number of staff members assigned by the Office of
Personnel Services to prepare the responses on behalf of the Administration is
unrealistic and they cannot perforn the work in a tinely manner.

18. The Tribunal thus urges that the joint appeals boards be provided with
adequate resources so Ehat they can achieve the purposes for which Ehe General
Assembly created them when it adopted Staff Regulation 11.1 35 years ago. !{hile
the Administrative Tribunal itself has kept pace with its work, the inability of
the joint appeals boards to fulfil their functions in a reasonably tinely way is
harmful to the Organization's staff members, to the appeals system, and Eo the
United Nations.

19. Co-operation between the Tribunals (paras. 93-96). The Tribunal welcomes and
is seeking to encourage wider contacts between Ehe rnembers and secretariats of UNAT
and ILoAT in order to facilitate the resolution of common problems. It favours a
regular joint meeting during the UNAT spring session when t.he two tribunals are
sitting in the same city (Geneva).
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20. The Tribunal also believes that consideration should be given to thepreparation of joint ILOAT/UNAT repertoires or indices of judgments, which could be
very useful in the further harmonrization of the work of the two tribunals.
2L. Additional natters. The Tribunal has long found it useful to appoint a fourth
menrber to serve in a particular case as an alternate in the event of incapacity of
one of the menbers. If the General Assembly were otherwise to revise the statute,
the Tribunal suggests that this practice be codified in a revision of the second
sentence of article 3, paragraph l, of the statute to provide that .Only threeshall sit in any particular case but the President may appoint a fourth menber to
serve as an alternate, who shall have the right to vote if a menber is unable to do
sott.

22. In order to foster the independence of the Tribunal, it is believed that thestatute, if otherwise to be revised, should make clear that the concurrence of theTribunal should be required with respect to the terms of appointment and the actual
appointnent of the Executive Secretary and staff, rather than their being nadesolely by the secretary-General who is a party to most cases coming before theTribunal. The Executive secretary and staff, as officials of a judicial body, nust
have the necessary independence of the parties to proceedings. It is thus
suggested for the consideration of the General Assembly that lhere be added Eoarticle 3, paragraph 4, of the statute provision along the lines that:

[The Executive Secretary and other staff shatl be appointed and the relevant
conditions of appointment shall be settled in consultation between the
Tribunal and the Secretary-General. The Et<ecutive Secretary and his staffshall be responsible only to the Tribunal in the exercise of their funct,ions.,,
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ANNEX III

ilurisdiction of the administrative tribunals of the United Nations

A.

B.

c.

and the International Labour Organisation

UNAT in respect of all staff disputes

United Nations a,/
International Civil Aviation Organization
International Maritime OrEanization

UNAT in respect of Pension Board decisions

Registry of the International Court, of Justice
International Fund for Agricultural Development
International Centre for the Study of the Preservation

and the Restoration of Cultural Property b/

UNAT in respect of Pension Board decisions and ILOAT in
respect of all other staff disputes

Int,ernational Labour Organisation c,/
Food and Agriculture Organization of the United Nations
United Nations Educational, Scientific and Cultural

Organization
WorId Hea1th Organization
International Telecommunication Union
World Meteorological Organization
$lorld Intetlectual Property Organization
International Atomic Energy Agency
Interim Commission for the International Trade

Organization

IIOAT in respect of all staff disputes 9-l

Universal Postal Union
European Organization for Nuclear Research b,/
European Organisation for the Safety of Air Navigation b,/
European Patent Organisation b,/
European SouEhern Observatory 9/
Intergovernmental Council of Copper Exporting Countries !,/
European Free Trade Association b/
Inter-ParliamentarY Union b/
European Molecular Biology Laboratory
World Tourism Organization b/
African Training and Research Centre

9./

in Administration
for Development b,/

Central Office for International Railway Transport b/
International Center for the Registration of Serials b/
InternaEional Office of Epizootics b/

(UN)
(ICAO)
( III{O)

( rcJ)
(IFAD)

(rccRoM)

D.

(rLo)
(FAO)

(UNESCO)

(wHo)
(rro)
(wMo)
(wIPO)
(IAEA)

( rcrro/GATT)

(uPU)
(CERN)

(Eurocontrol)
(EPO)
(ESO)
(crPEC)
(EflrA)
( rPU)
(EMBL)
(wro)

(CAFRAD)
(ocrr)
(crEPs)
(orE)
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Notes

Excepting the Registry of the InLernational Court of Justice (see part B)
area staff (see commentary, note 1l).

b/ Not a participant in the United Nations common system.

Fund and certain private

9/
UNRWA

g/ ITOAT also in respect of the ILO Staff pension
law contracts.

g/ These organizations are not members of che United Nations Joint Staff
Pension Fund. The only member organization of the Fund that has not yet agreed to
the subnission of disputes relating to Pension Board decisions is the European and
Mediterranean Plant Protection Organization (EPPO), which is nob a participant in
the United Nations common system.


