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AGENDA ITEM 58

Draft international covenants on human rights
(A/2714, A/2686, chapter V, section I, E/2573,
A/C.3/574) (continued)

GENERAL DEBATE {continued)

1. Mr. HOOD (Australia) said that he agreed with
the suggestion made by the Chairman of the Commis-
sion on Human Rights that delegations not represented
on that Commission should express their Governments’
position with regard to the draft covenants before the
members of the Commission did so. As it appeared,
however, that some of the States not members of the
Commission were not yet ready to express their views,
the Australian delegation was submitting some general
but fundamental considerations.

2. It was six years since the United Nations had
decided to define in international covenants the in-
alienable rights stated in the Universal Declaration of
Human Rights, so that the signatories te those instru-
ments would be legally bound to puarantee the free
and lawful expression and fulfilment of the rights.

3. The Commission on Human Rights had been work-
ing for five years on the drafting of the covenants
and had been unable to come to decisions on some very
important questions, The draft covenants were now
betore the Third Committee. In the course of the pro-
cedural discussion on the method of examining them,
the Australian delegation had proposed that the Com-
mittee begin with a general discussion, in order to
enable delegations which had not had the opportunity
of assisting in the drafting to express their positions
and their views on certain basic questions, such as
reservations, and to comment on the text of the instru-
ments as a whole. Many of the articles in the in-
struments were interrelated. Moreover, the attitude of
any delegation to many of the substantive articles would
be conditioned by its attitude to the proposed measures
of implementation and to the question whether or not
reservations were to be permitted. For some dele-
gations, the important question of the territorial appli-
cation article had to be taken into account.

4, During the procedural discussion, a suggestion,

which had also been made in the Commission on
Human Rights, had been put forward, concerning the
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convening of a conference of plenipotentiary representa-
tives, He did not think that the Committee was ready
to decide on that suggestion; in any case, no rigid
decision on procedure should be taken until a general
discussion had been held.

5. Four members of the Human Rights Commission
had made suggestions that the General Assembly should
give the draft covenants two separate readings at two
consecutive sessions. Differences of opinion had arisen
in the Committee as to the meaning of the phrase “first
reading”. As there were no formal precedents to follow
in discussions of that kind, it was not surprising that
there should be some difficulty in the definition of the
term. Although the Australian delegation was con-
cerned that the Committee should complete one section
of its work on the draft covenants at the current ses-
sion, it had not thought there was any need at that
stage of the debate to take definite decisions on the
procedure for further consideration of the instruments
or on a formal definition of the term “first reading”.
That should be left until there had been a general
exchange of views,

6. Mis Government had taken a very active part in
the Commission's work on the draft covenanis. Aus-
tralia had been among the countries which had agreed
that the United Nations should not rest content with
the preparation of the Universal Declaration of Human
Rights but should go on to the task of framing its prin-
ciples in binding international instruments. His Gov-
ernment was fully aware of the difficulty of that task:
agreements had to be produced giving a binding and
comprehensive expression to the rights enumerated in
the Declaration and had to be couched in such terms as
to permit the adherence of countries whose forms of
government, legal systems and history, and political,
philosophical and social traditions differed very
widely. When wide differences of opinion and inter-
pretation on matters on which unanimity of outlook
might be expected existed among groups of countries
which shared the same cultural and political traditions,
it was not to be wondered at that, in a task of legal
definition such as the covenants, it was much more
difficult to reach unanimous agreement,

7. The first part of the United Nations work on the
covenants had been done. It was now particularly nec-
essary to take into account not only the willingness,
but the ability, of Governments to accede to the cove-
nants. The United Kingdom representative had made
two fundamental observations on the covenants: first,
that the rights enumerated therein should be expressed
in terms which clearly described their content and
scope, and, secondly, that the obligations which the
covenants would impose should not be impossible for
States to accept and put into force. He thought it
desirable that the Committee should be frank in dis-
cussing any particular provisions in the draft covenants
which would make it difficult, or perhaps impossible,
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for certain Governments to accede to them in the form
in which they stood. Representatives might suggest re-
visions or additions to the texts which their Govern-
ments considered essential before acceding to them;
that was the intention of the Australian delegation.

8. The precise points to which he referred were: first,
the question of reservations; secondly, the fedcral State
clause; thirdly, the self-determination article; and
fourthly, the territorial application article. Those were
all questions of major importance. Scme representa-
tives of States which had an enviable record for their
observance of human rights had said that the enuncia-
tion of some of those principles in the covenants, or
the manner in which they were expressed in the drajft
covenants as they stood, might prevent ratification of
the covenants by their Governments, In no partisan
spirit, he wished to bring to the Committee’s attention
the unfortunate consequences which would almost cer-
tainly follow from a rigid insistence on the inclusion
in the covenants of certain ideas or principles in such
a form that they could not be accepted by some States
which sincerely wished to accede to them. Several pro-
visions had been adopted by a very small majority,
and when the result of such votes purported to deter-
mine the nature of legally binding articles, then it was
unwise and unrealistic to regard a majority decision
as being the ultimate arbiter of a contentious issue.

9. With regard to the question of reservations, the
General Assembly, in resolution 546 (VI), had re-
quested the Commission on Human Rights to prepare,
for inclusion in the two draft covenants, one or more
clauses relating to the admissibility or non-admissibility
of reservations and to the effect to be attributed to
them. The records of the discussions on that matter
at the tenth session of the Commission on Human
Rights revealed a serious divergence of opinion among
its members, all of whom were experts on the subject,
and showed that the Commission was unable to reach
a decision on that vital question. Four proposals had
been made (b/Z25/3, annex Ll), one of which, sub-
mitted by the United Kingdom representative, would
permit reservations only in respect of part I1I of the
covenant on civil and political rights, and only on con-
dition that not less than two-thirds of the States parties
to the covenant accepted them. The Australian member
of the Commission on Human Rights had suppoerted
that proposal, as he had felt that, while it afforded
adequate safeguards against the use of an article on
reservations by any State as a means of avoiding its
obligations under the covenants, it took due account of
the case of a State which, in all good faith, might find
it impossible to accede to all the provisions of the cove-
nants. The Soviet representative had proposed some
amendments to the drait article submitted by the United
Kingdom, but, in the Australian delegation’s opinion,
those amendments were quite unacceptable because they
would set virtually no limits to the reservations which
a State might make to the covenants. The Australian
member of the Commission on Human Rights had
also been unable to accept the joint proposal submitted
by the representatives of China, Egypt, Lebanon and
the Philippines for reasons clearly shown in the Com-
mission’s records. Lastly, the representatives of Chile
and Uruguay had submitted a draft article which pro-
vided that no States parties to the covenants could
make reservations in respect of the provisions of the
covenant in question. There again, the Australian dele-
gation had been unable to support the proposal, be-

cause its Government thought that, regrettable as that
fact might be, few Governments would be able to ac-
cede to the covenants as they were then drafted if no
provision was made for some form of reservation.
He felt that the Committee should study the question
of reservations very closely before examining the draft
covenants article by article, for it would be useless to
present to the world instruments designed to protect
and guarantee human rights if only a small minority
of countries could accede to them. It might perhaps
be advisable to raise a procedural question concerning
the method to be followed, at the close of the general
debate, in dealing with the draft covenants. He won-
dered whether the Committee should settle the question
oi reservations once and for all before giving final
form to the texts of the draft covenants, or whether
it should first complete its work on the substantive
articles. He was aware that a number of delegations
considered that the question of reservations should be
settled first because they felt that they could not take
a final decision on several of the articles until they
knew whether or not it would be possible for their
Governments to make reservations to some of the
articles.

10. There was another question which was bound
up with that of reservations—the question of the federal
clause or the article dealing with the application of
the covenants in States with federal constitutions. At
its tenth session the Commission on Human Rights
had decided by a very small majority to include the
text appearing as article 27 in the draft covenant on
economic, social and cultural rights and as article 52
in the draft covenant on civil and political rights. That
article was quite at variance with the decision taken
by the General Assembly in its resolution 421 (V),
section C. In that resolution the Commission was
requested to study the question of the federal State
article and to prepare recommendations which would
have as their purpose the securing of the maximum
evtencinn of '_'h‘,‘ covenants  tn '.".‘?T?ﬁf'.!‘.'?'ft ‘...'.!':E:’_‘. '..)'E
federal States, and the meeting of the constitutional
problems of federal States, The article adopted by the
Commission conflicted with the General Assembly’s
intention. Not only did the article in question prevent
the inclusion of a federal clause in the draft covenants,
but it denied States with federal constitutions the
possibility of making reservations designed to meet
their particular constitutional difficultics. Furthermore,
the article was absurd from the constitutional point
of view. The constitutions of certain federal States
were such that the provisions of a covenant of that
nature could not extend to all the constituent parts
without any limitations or exceptions. Important ele-
ments of the internal sovereignty of some federal States
resided in the constituent units of the federation, That
principle was inherent in the very nature of federal
States. It was true that there were not many federal
States, but it was surely a discriminatory act not to
take their particular constitutional problems into ac-
count when drawing up draft covenants,

11. Strict limitations on the powers of the federal
Government were laid down in the Australian Con-
stitution. It therefore followed that the central Govern-
ment's actions could not bind the constituent units
of the federation in matters in which they were sov-
ereign in the sense intended in the text of the articles
as they stood in question. It appeared from some of
the previous discussions of the matter that certain
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delegations believed that the statements made on the
federal structure of the United States of America also
applied to Australia. That opinion was incorrect since,
for example, there was no provision in the Australian
Constitution whereby treaties made wunder the au-
thority of the Commonwealth Government should be
the supreme law of the land, The cbservance of the
Constitution was subject to judicial review. Lastly,
basic civil rights were secured by common law and
by primary statutory laws of sach state and not by the
federal Constitution.

12, The Australian federation had an international
juridical personality, hut the constituent states did not.
In the Australian Constitution there was a separation
between the Parliament, the Executive and the Yudi-
ctary, and under the Constitution the powers of the
federation were prescribed, but ctherwise the Con-
stitution of each of the six constituent states of the
Commonwealth and every power of each state con-
tinued as at the establishment of the Commonwealth
in 1901. As the internal sovereigntv of the Australian
Commonwealth was divided between the federal Gov-
ernument and the povernments of the states, it had to
be decided whether questions coversd by certain infer-
national commitments came within the federal juris-
diction or within the jurisdiction of the states. Even
the most cursory examination of the draft covenants
showed that most of their provisions fell within the
competence of the state governments. He was therefore
compelled to say Armly that the text of article 27 of
the draft covenant on economic, social and cultural
rights and of article 52 of the draft covenant on <ivil
and political rights would make it impossible for his
country to adhere to the covenants, He urged the mem-
hers of the Committee to reconsider the question of the
federal clause. At an appropriate time be would submit
to the Committee the draft article on that matter which
had already been submitted to the Commission on
Human Rights by the Australian and Indian dele-
gations and amended by the delegations of Belgium and
France (E/2573, paragraphs 246 to 248).

13. He associated himself with the Unifed Kingdom
representative’s remarks on article 53 of the dralt cove-
nant on civil and political rights, referred to as the
“territorial application clause”. Article 1 of both cove-
nants, the article on self-determination, dealt with a
right which was not an individual human right; it set
forth a principle which could be applied only collec
tively. Although that principle was proclaimed as a
fundamental prianciple in the United Nations Charter,
it had no place in a covenant on human rights, He
therefore reserved his right to refer to the two articles
in question later in the debate,

14, The guestions he had referred to bad particular
relevance 1o the problems of certam Sates, He wished
to make a few general observations,

15. The Australian delegation supported the principle
of having two scparate covenamts, first because there
were essentia] differences between eronomic, social and
cultural rights and civil and poltical rights, and sce-
ondly, because the former expressed aspirations to be
ackieved, over a period of time, and could therefore
be implemented progressively, while ¢ivil and political
rights, because of their very nature, became operative
when & Smte acceded to the covenant. The Australian
delegation was therefore happy to note that the Com-
misston on Human Rights had not decided to include
in the draft covenant on economic, social and cuitural

rights provisions relating to the setting up of a human
rights committee, as it had done i the case of the draft
¢ovenant on civil and political rights. That procedure
was not suitable for the implementation of the covenant
on economie, social and cultural rights. Furthermore
the procedure provided in the draff covenant on eco-
nomic, sacial and cultural rights, the reporting system,
was not applicable to the draft covenant on civi]l and
palitical rights, Because to admit that those rights could
be implemented progressively would permit a signatory
State merely to promise that it would eadeavour, i its
own good time, to carry out the provisions of the cove-
nant. The Australian delegation could not therefore
support the inclusion of article 49 in the draft covenant
on c¢ivil and political rights,

16, The provisions of article 2 of the dmft covenant
on civil and opolitical rights also raised an important
question of implementation. That erticle had been in-
terpreted in many different ways at the most recent
session of the Commission on Human Rights, and the
controversy turned cn whether or not it was possible
to admit an element of progression in the implementa-
tion of the covenant, The Australian delegation thought
that in order to settle that guestion satisfactorily, the
article should be re-examined in relation to the question
of reservations,

17, In conclusion, he wished to make it clear that he
had thought it necessary to emphasize the difficolties
caused by the text of the draft covenants in their
existing form because, in hiz opinion, particular at-
tention should be given to the two following principles:
first, the rights proclaimed in the draft covenants should
he defined in 2 sufficiently precise manner and, sec-
onelly, the draft covenants showld be drafted in such
a way that if possible all States would be able to adhere
to them sincerely. The Third Committee was carrying
out what might he called an experiment, but an experi-
ment which carried heavy responsibilities, The whole
world was watching # and would judge it in the light
of the results of that experiment. It was with that con-
sideration in mind that the Commitiee should take a
decision oun the next step to ensure the adoption and
application of the covenants, which offered so much
hope to the world.

18, Mr. MACHTENS {Helpium) emphasized that,
for the Arst time, the work of the Commission on
Human Rights had reached the stage where the Gen-
eral Assembly would be able to discuss the draft cove-
nants: it was fortunate that the Third Committee had
decided to start that work. The iethod selected for the
examination of the texts was sensible; immediate study
of the articles would have led quickly to great con-
fusion. A well-conducted general debate would make
examination of the drafts, article by article, easler and
would in the long run save time. The Belgian dele-
gation would therefore confine itself to general ohserva-
tions while reserving the right to speak apain during
the detailed study of the drafts,

19, Belgium attached particular importance to respect
for human rights. Its remarks, in the various organs
of the United Nations which had dealt with that ques-
tion, had been prompted by a desire to produce the
texts most likely to puarantee fundamental rights, but
in a manner consistent with the current stage of civiliza-
tion and of 4 kind which could be accepted by the
maximum number of countries, Recently, Belgium
together with other European countries had concluded
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at Strashourg the Convention for the Protection of
Human Rights and Fundamental Freedoms which was
hased on the same considerations.

20. It was apparently to be feared that only a few
countries could accede to the draft covenants as they
stood. It seemed that the majority of the members of
the Commission on Human Rights had not given suffi-
cient attention to that important question and the Gen-
eral Assembly should consider it without mental reser-
vations and in complete frankness. The Belgian dele-
gation warned the Assembly that the covenants had
to be primarily practical instruments which would con-
tribute to the progress of mankind; they should not
become an element of discord between countries, Other-
wise they would miss their aim and do more harm
than good.

21. Some members of the Commission on Human
Rights seemed sometimes not to have been calm enough
and to have yielded to a fighting spirit, which was
reflected in some provisions of the drafts. He drew
the Committee’s attention to the articles which showed
a desire to take particular aim at the Powers adminis-
tering the Non-Seli-Governing or Trust Territories.
The Belgian Government considered that those pro-
visions concerned not only the sevem States which
transmitted the information provided for under Article
73 e of the Charter, but also all the States. which were
much more numerous, on whose territories there were

peoples who were not fully seli-governing. In that
respect, the draft covenants tended to add to the United
Nations Charter while departing from its spirit; they
could not be accepted by the administering Powers as
they stood. Nor could they be honestly approved by
the other countries concerned.

22. In that connexion, the Belgian delegation em-
phasized the importance of the question of reservations,
on which the Commission on Human Rights had not
taken a decision. Belgium intended in due course to
sshmit nnecs more tha nronne: al it had cuhmitted on
that subject (E/2573, paragraph 294), a proposal
which the Commission on Human Rights had not trans-
mitted to the General Assembly. The problem of res-
ervations would be studied in detail at a later stage.
For the moment, it should be noted that reasonably
drafted provisions on that subject would help to give
the covenants the desired universality by enabling

States at different stages of evolution in the matter
of human rights to assume the bonds of the covenants.

23. So far as the metropolitan territory of Belgium
was concerned, there was no difficulty. Most of the
rights proclaimed in the draft covenants were recog-
nized by the national legislation and observed, That
applied, for example, to social security and, generally
speaking, to all labour rights; Belgium was one of
the most advanced countries in the world in that
respect. In other respects, progress was being made;
the provisions on equal pay for equal work for men
and women was one of the aims of Belgian policy.

24, As regards the Congo and Ruanda-Urundi, it
would be absolutely false to allege that Belgium in-
tended to prevent the application of human rights
there, either by means of a colonial clause or by means
of reservations. In general, the provisions of the draft
covenants had either already been fulfilled or were
short or long-term aims of Belgian policy. The appli-
cation of the covenants, however dynamic, could only
be gradual in those territories, as in all the others which
were inhabited by backward peoples. It was not pos-
sible immediately to apply all human rights in the
territories of tropical Africa, America or Asia, where
primitive indigenous peoples still lived under the tribal
systems. Nor could it be done in the territories of
Asia or America which were officially described as
“inaccessible” or “non-administered”,

25. If the covenarts included adequate provisions for
reservations, it would be easier for countries which
were in any way responsible for backward populations
to accede to them. The clauses inserted in the con-
ventions concluded under the auspices of the Interna-
tional Labour Organisation, which had proved effective
in the light of experience, would be a useful guide. If
Belgium had some scruples about the drait covenants
as they stood, it was only because it had always scru-
pulously observed the international undertakings into
which 1t had entered.

26 Tha T{alo-lﬁﬂ dalegation lmnrvi thot dta annaal 4o

......

the other delegations would be heeded and that the work
of the Commission on Human Rights, in many respects
remarkable, could be improved and made more efficient
during the examination which the General Assembly
was undertaking and in which Belgium intended to
take an active part.

The meeting rose at 11.55 a.m.
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