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INTRODUCTION

This twentieth volume of the Yearbook on Human Rights contains the texts of, or
extracts from, new constitutions, constitutional amendments, legislation, general governmental
decrees and administrative orders, and reports on important court decisions, adopted in
1965 and . relating to human rights. It is- composed of three parts.

Part I describes constitutional, legislative and judicial developments in ninety-seven
States. Part II reproduces legislative texts adopted in two Trust Territories and in three Non-
Self-Governing Territories. Part III contains the texts of, or extracts from, international
agreements bearing on human rights. ‘

The year 1965 saw the promulgation of new constitutions in the Dominican Republic,
Gambia, Guatemala, Honduras and Romania, extracts from which appear herein. Also
reproduced in the present Yearbook are extracts from the Constitution of the State of
Singapore of 1963 which, as amended by the Constitution (Amendment) Act, 1965 and the
Republic of Singapore Independence Act, 1965, has become as from 9 August 1965 the
Constitution of the independent Republic of Singapore. The Sudan Transitional Constltuuon,
suspended by Constitutional Order No. 3 of 19 November 1958, and restored in 1964, is also
reproduced herein as amended. Other new constitutions included in this volume are those
of Basutoland, Bechuanaland® and the Cook Islands. Each of the constitutions referred to
reflects principles set out in the Universal Declaration on Human nghts and contains provi-
sions concerning human rights.

The Yearbook on Human Rights for 1965 also makes reference to the amendments
to the constitutions of Bulgaria, Mauritania, Mexico, Niger and South Africa adopted
durmg 1965, as well as to Ceylon Act No. 14 on the Imposition of Civic Disabilities, the
provisions of which, when supplementary to or inconsistent with the Constitution, are to be
considered amendments thereto.

The legislative developments presented in this volume relate, to personal, civil and political
rights, as well as to economic, social and cultural rights.

Laws relating to the right to protection against discrimination were promulgated in the
United Kingdom of Great Britain and Northern Ireland: the Race Relations Act, 1965
dealing with discrimination on racial grounds and incitement to racial hatred; the Republic
of the Congo: Act No. 32-65 of 12 August 1965, repealing Act Nao. 44-61 of 28 September
1961 and establishing the general principles of educational organization, article 1 of which
provides that every child shall be entitled to education “ without distinction as to sex, race,
belief, opinion or property ”; and El Salvador: the Private Universities Act of 24 March 1965,
article 10 of which states that *“ in no case may private universities refuse admxttance to a
student for reasons of race, sex, creed or political ideas”

Other developments relating to the right to protection against discrimination include
an amendment to the Criminal Code of Argentina, providing for penalties for religious and
racial discrimination; an amendment to the Human Rights Code of Ontario, Canada, provid-
ing for strengthened guarantees against discrimination in employment; and the adoption of
the International Convention on the Elimination of All Forms of Racial Dlscrlmmatlon by the
General Assembly of the United Nations on 21 December 1965.

-Legislation relatmg to the right of .everyone to take part in the government of his
country was adopted in 1965 by the Governments of Afghanistan: Electoral Law of 17
March 1965; Burundi: Legislative Decree No. 001/685 of 29 March 1965, instituting .the
electoral code of the Kingdom of Burundi for elections to the Ilegislature; Chile: Act
No. 16094 of January 1965, prescribing the methods and limitations to electoral publicity;
Ghana: Electoral Act, 1965 (Act No. 291); Niger: Act No. 65-035 of 7 September 1965,
concerning the election of the President of the Republic and Act No. 65-038 of 9 September
1965, concerning the definition and punishment ‘of certain offences relating to elections;
Rwanda: Elections Act, 1965; the United States of Amerlca Voting Rights Act, 1965; and
Yugoslavia: Law on the Register of Voters

1 Basutoland and Bechuanaland became the independent States of Lesotho and Botswana on
30 September and 4 October 1966 respectively. . -
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Represented herein also are amendments to existing electoral laws adopted in Australia:
the Queensland Elections Acts Amendment Act of 1965, conferring voting rights upon the
aboriginal natives of Queensland and upon Torres Strait Islanders; Denmark: the amend-
ment to the Statutes on Election of 1965, making it possible for persons in remote areas
to vote in elections for Parliament; and South Africa: Act No. 72 of 1965, amending the
Separate Representation of Voters Act of 1951. .

Laws relating to the right to freedom of movement and residence were promulgated
in Albania: Law concerning the rights of aliens; Australia: the Queensland Aliens Act of
1965; the Central African Republic: Law No. 65.71 of 3 June 1965 dealing, inter alia, with
the condition of aliens; the Federal Republic of Germany: Aliens Act of 28 April 1965; Iran:
Act to increase the penalty for aiding unauthorized persons to cross the frontier; Ireland:
Extradition Act of 1965; Mauritania: Act No. 65-046 of 23 February 1965 on final provi-
sions relating to immigration matters; the Netherlands: Act of 13 January 1965 -on the
legal status of aliens; New Zealand: Extradition Act of 1965; Sierra Leone: the Non-Citizens
(Registration, Immigration and Expulsion) Act, 1965; and Yugoslavia: Basic Law on the
Registry of Place of Residence and Living of Citizens, Law on Travel Documents for
Yugoslav Citizens, Law on Crossing of State Border and Travel in Border Area, and
Law on Travel and Stay of Foreign Nationals in Yugoslavia.

The right to a nationality was the subject of several new laws: Act No. 65-17 of. 23
June 1965 on the Code of Nationality, of Dahomey; the Act of 1965 on Citizenship, of
Malta; the Nationality Act of 1965, of Thailand; and. the British Nationality Act, 1965, of
the United Kingdom of Great Britain and Northern Ireland. The text of the Kenya Citi-
zenship Ordinance of 1963 has been made available by the Government of Kenya, and
extracts thereform appear also in the present volume.

Legislation adopted in 1965 and reproduced in this volume relating to the right to marry
and family rights include the Family Code of Albania; the Muslim Marriage and Divorce
(Amendment) Act No. 1 of 1965, of Ceylon; the Act of 3 February 1965, amending the
Family Allowance Act of 1957, of Liechtenstein; the Order of the Governor of West
Pakistan of 18 February 1965 amending the West Pakistan Rules under the Muslim Family
Laws Ordinance, 1961, of Pakistan; and the Law on Surname of Yugoslavia. In this
connexion, reference may also be made to the Recommendation on Consent to Marriage,
Minimum Age for Marriage and Registration of Marriages, adopted by the United Nations
on 1 November 1965.

Legislation relating to the right to property was adopted in 1965 in Finland: Inheri-
tance Act No. 40 of 5 February 1965, limiting the scope of relatives entitled to inherit but
also extending the right to inherit to the spouse of the deceased; and in Ireland: the
Succession Act, 1965 consolidating and amending the Law on the devolut1on, administration,
disposition by will and distribution of intestacy of the property of deceased persons.

Legislation on freedom of opinion and expression was adopted in Afghanistan: the
Press Law of 17 July 1965; the Federal Republic of Germany: the press laws in six of
the Federal Republic Linder; Iran: Regulations concerning press reporters and press photo-
graphers of 6 March 1965; Lebanon: Law No. 37 of 24 June 1965, pardoning violations
of articles 56-64 of the Press Code of 1962 commited before 6 May 1965; and New Zealand:
the News Media Ownership Act 1965, prohibiting the establishment of private broadcasting
stations or the publication-of newspapers by companies incorporated outside New Zealand.

Also to be found in this volume of the Yearbook are the Copyright Act of 16 September
1965 of the Federal Republic of Germany; the Royal Decree of 11 December 1965 intro-
ducing: provisional regulations on radio and television, of the Netherlands; the Copyrights
Act of 1965 of Sierra Leone; and the International Telecommunication Convention, as well
as the Recommendation on Unrestricted Transmission of News, adopted by the Interna-
tional Telecommunication Union on 12 November 1965.

Laws bearing on freedom of peaceful assembly and association reproduced in the
present volume of the Yearbook, were promulgated in Senegal: Act No. 65-40 of 22 May 1965
concerning seditious assocjations; Sierra Leone: the Public Order Act, 1965; South Africa:
Act No. 97 of 1965 to amend the Suppression of Communism Act, 1950; Uganda: the
Trade Unions Act, 1965; and Yugoslavia: Basic Law on the Association of Citizens and
Basic Law on Public Meetings. Reference may also be made to legislation adopted in Iraq:
Law.No. 4 on National Security of 31 January 1965, article 4 of which provides that in
time of emergency, among other things, freedom of assembly may be curbed; and Mauri-
tanja: Amendment to. the Constitution of 12 February 1965, on the expression of the popular
will “through the democratically- organized State Party .

Cameroon’s contribution to the present volume refers to the promulgatlon of Book I
of the new Federal Criminal Code, unifying ‘‘general” criminal law for .the whole of
the Federation. Other penal codes, or amendments to existing codes, include the amendment
to the Criminal Code of Argentina, dealt with above in connexion with the right to pro-
tection against discrimination; the Military Penal Code adopted in France by Act of 8 July
1965; the Criminal Procedure Act, 1965, of Sierra Leone; the amendment to the Criminal
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Procedure Act, 1955, of South Africa; the amendments and additions introduced in the
Criminal Code of the Ukrainian Soviet Socialist Republic; and the Laws on Amendments
and Additions to the Criminal Code, the Law on Criminal Procedure, the Basic- Law on
Infringements and the Law on Administrative Disputes, of Yugoslavia.

Legislation adopted' relating to the treatment of offenders and detainees, included in
the present volume, includes that adopted in the Republic of China: Statute of 1 July 1965
governing the release of persons accused of criminal offences on bail or "bond -or into
custody of others; Iran: Act abolishing the penalty of flogging; Laos: Legislative Order
No. 237 of 12 August 1965, containing detailed provisions governing the conditions for
the detention during preliminary judicial investigation; Sweden: Act of 3 December 1965
changing the regulations on conditional release and Act of 9 April 1965 providing, inter
alia, to prevent reports on the .conduct of an individual from being compiled beyond the
extent deemed necessary to meet the requirements of public authorities; the Union of Soviet
Socialist Republics: Order No. 7 of 11 October 1965 of the Plenum of the Supreme Court,
on the conditional release of convicted persons; and the United Kingdom of Great Britain
and Northern Ireland: the Murder (Abolition of Death Penalty) Act, 1965, abolishing the-death
penalty for those classes of murder for which capital punishment had been retained by the
Homicide Act, 1957. ' : C

The present volume also includes provisions from Decree No. 90 of the Office:of -the
President of Guinea of 5 April 1965, on the establishment of an Administrative Tribunal
and a Jurisdictional Conflict Court; the: Muslim Courts (Criminal Jurisdiction) Act, 1965
of Malaysia; Act No. 65.123 of 20 July 1965 on the reorganization of the judicial system,
of Mauritania; ‘the' amendments and additions introduced by the Ukrainian Soviet Socialist
Republic in the Statute concerning the Comrades’ Courts; and the Decree of the Presidium
of the Supreme Soviet of the Union of Soviet Socialist Republics on the punishment of
gersons guilty of crimes against peace and humanity and of war crimes, regardless of their

ate. :

Legislation adopted during 1965 in France and Venezuela, dealing with the status of
women, is included in the present Yearbook. In France, the Act of 13 July 1965, on-the
reform in matrimonial régime, enables women to enjoy and administer their own property
and the remuneration recéived for their work. In Venezuela, a decision of the Supreme
Court of Justice on 4 March 1965, declared null and void article- 970 of the Commercial
Code, which had prohibited women from being receivers in bankruptcy proceedings.

~ The protection of young persons was a matter of concern to many States in 1965. Legis-
lation on this subject was adopted in Algeria: Decree No. 65-215 of August 1965, concerning
specialized centres and homes for the protection of children and young persons;.Chile: Act
No. 1634 of 8 October 1965, conferring the civil status of legitimate child upon adopted
children; the Republic of the Congo: Decree No. 65-147 of 25 May 1965, concerning the
establishment of the movement called ‘“ Action for Rural Renewal ”; Cyprus: Administrative
direction of 25 May 1965, on the legitimation of children; Ecuador: Supreme Decree
No. 83 of 1965, containing the protection of minors; Finland: Act.No. 432 of 23 July
1965, on securing the maintenance of children in certain cases; Ghana: The Maintenance of
Children Act, 1965 (Act 297); Norway: Act of 9 April 1965 (No. 3), relating to penal
measures against young offenders; Panama: Act No. 6 of 22 January -1965, on Chapala
Vocational School for the rehabilitation of youthful offenders; Spain: Order of 30 April
1965 on the recognition of the National Youth Council; and Zambia: The Reformatory
School Rules, 1965. In connexion with the above, reference may be made also to the judge-
ment of the Supreme Court of Poland, raising the maintenance payments in respect of
a child; and to the Declaration on the Promotion among Youth of the Ideals of Peace,
Mutual Respect and Understanding between Peoples, adopted by the General Assembly of
* the United Nations on 7 Deceimber 1965.

Social legislation adopted during 1965 and reproduced in the present volume includes
laws promulgated in Algeria, Bulgaria, the Byelorussian Soviet Socialist Republic, Canada,
the Central Africaq Republic, Chile, Costa Rica, Gabon, Ghana, Guatemala, Haiti, Hungary,
Ireland, Italy, .'[amaica, Japan, Lebanon, Liechtenstein, Malaysia, Malta, Mauritania, the
Netherlagds, N1_ge§, Nigeria, Norway, Poland, Spain, Swéden, Thailand, Tunisia, the Ukrai-
nian Soviet Socialist Republic, the Union of Soviet Socialist Republics, the United Arab
Republic, the United States of America and Venezuela. C

Ve}:ious aspects of labour were dealt with during 1965 in laws-adopted in Bolivia,
Bulgaria, the Byelorussian Soviet Socialist Republic, Canada, Chile, Czechoslovakia, Ghana,
Ira.q,- the Ivory Coast, Jordan, Liechtenstein, Luxembourg, Monaco, Poland, Spain, Thailand,
Trinidad and Tobago, Uganda and the Union of Soviet Socialist Republics. ’

This- Yearbook on Human Rights for 1965 also contains legislation relating to the right
to education promulgated in -the Byelorussian Soviet Socialist Republic, Cambodia, Chile,
the Republic of the Congo, Hungary, Jamaica, Poland, Portugal, Thailand, the Ukrainian
S;)vjf;1 Sgcialist Republic, the Union of Soviet Socialist Republics and the United States
0 erica. S . : '
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Judicial decisions relating to human rights, rendered by various courts in Argentina, Aus-
tralia, Ceylon, the Federal Republic of Germany, Italy, Jamaica, Lebanon, the Netherlands,
New Zealand, Nigeria, Norway, Poland, Portugal, Turkey, the United Kingdom of Great
Britain and Northern Ireland, the United States of America and Venezuela, are quoted or
summarized in the present volume.

The information dealt with in Part IT of the present volume relates to a Trust Territory
under the administration of Australia (Trust Territory of Nauru), and to Non-Seif-Governing
Territories under the administration of Australia (Territory of Papua), New Zealand (Cook
Islands), and the United Kingdom of Great Britain and Northern Ireland (Basutoland and
Bechuanaland). 2

* Part III contains the texts of, or extracts from, the followmg international instruments:
the Recommendation on Consent to Marriage, Minimum Age for Marriage and Registration .
of Marriages; the Declaration on the Promotion among Youth of the Ideals of Peace, Mutual
Respect and Understanding between Peoples; and the Intérnational Convention on the Elimi-
nation of All Forms of Racial Discrimination, adopted by the .General Assembly of the
United Nations on 1 November, 7 December and 21 December 1965 respectively; the
International Telecommunication Convention and the Recommendation on Unrestricted Trans-
mission of News, adopted by the International Telecommunication Union on 12 November
1965. There also appears in this Part III an indication on the status of fifty selected multi-
lateral agreements, adopted since 1946, relating to human rights.

The designations employed’ and the presentation of the material in the Yearbook do not’
imply the expression of any opinion whatsoever on the part of the Secretariat of the United
Nations concerning the legal status of any country or territory or of its authorities, or
concerning the delimitation of its frontiers.

2 See footnote on p. 365.
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AFGHANISTAN®

ELECTORAL LAW OF 17 MARCH 1965

Ch.t;z;ter two: Qualifications for Voters and Candi-
dates for membership in the Shura (Parliament)

Article six:

A voter shall meet the following requirements:

(@) Must have acquired Afghan nationality
at least one year prior to the publication of the
voters’ list.

(b) Must have reached the agé of 20 ﬁrior
to the month of Sumbullah (begins August 23)
of the respective election year.

(¢) Must not have been punished by depri-
vation of political rights after 9 Mizan, 1343,
(AH.) (October 1, 1964).

(d) Must not have been held insane by a
court. . :

Article seven:

Persons elected for membership in the Shura
(Parliament) must possess the following qualifi-
cations:

(a) Have acquired Afghan nationality at least
ten years prior to the date of publication of the
voters’ list. .

'(b)l Must not have been punished by a court
with deprivation of political rights after 9 Mizan,
1343 (A.H.) (October 1, 1964).

(¢) Must not have been held insane by a
court.

-(d) Must be able to read and write.

(¢) Members of the Wolesi Jirga (House of
the People) must have reached the age of 25
years and those of the Meshrano Jirga (House
of the Elders) the age of 30 prior to month of
Sumbullah of the relevant election year.

Article eight:

The Chief Justice and Judges of the Supreme
Court shall not participate in the parliamentary
elections ‘as voters or candidates for membership
in the Shura (Parliament).

1 An unofficial translation of the Electoral Law and
the Press Law furnished by H.E. Abdul Rahman
Pashwak, Permanent Representative of Afghanistan
to the United Nations, government-appointed corres-
pondent of the Yearbook on Human Rights.

Officers and members of the Armed Forces, offi-
cials and other personnel of the police and gen-
darme forces cannot participate in the parlia-
mentary elections as electors or candidates for
election while they are in service. This provi-
sion does not include the individuals who, in
accordance with the Military Conscription Act,
served in the military service but have already
completed their conscription terms.

Former officers and members of the Armed
Forces can participate in the elections, both as
electors or candidates for membership in the
Shura (Parliament), provided that their rela-
tions have been conclusively broken with the
Armed Forces prior to the date of the publica-
tion of the electors’ list—and subject to the
prescription made by the law.

The Head and members of the Government
who run for membership in the Shura (Parlia-
ment), have to resign from their office prior to
their declaration of candidacy.

Article nine:

The Chief Justice and the officials who are
running for membership in the Shura (Parlia-
ment), shall resign from their respective offices
prior to their said candidacy, and in accordance
with the provisions of the law.

Resignation separates the resignee from his
office and the rights therewith. Nevertheless, in
case of his election defeat and returning to his
office, he is not subject to resignation aftermath
or its consequences. .

Neither the judges nor the civil servants can
run for membership in the Shura in their offices’
jurisdiction unless they have resigned from the
office six months prior to the beginning of elec-
tions. This provision is also inclusive of those
judges, high school principles and headmasters
who, according to the provisions made by parts
(1) and (2) of Article (42) of this Law, function
as the chairman of members of Supervisory Com-
mittees of the election process.

Article ten:

Whenever the high-school principals and head-
masters who, according to Parts (2) and (3) of
the first paragraph of Article (42) of this law,
have been acting as chairmen or members of the
Supervisory' Committee of local elections, decide
to run for membership in the Shura (Parlia-
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ment), they shall resign from their offices within
three days—beginning from the date they were
informed.

In case the elected candidate is an adminis-
trative official of a commercial organization, his
membership of the Shura (Parliament) is condi-
tional on his quitting his occupation prior to the
opening of the first session of the Shura (Par-
liament).

The term “ administrative official” also
applies to presidents and members of governing
bodies of commercial institutions.

If the candidate is the president or one of the
members of the governing body of a commercial
institution that has more than five hundred
employees and workers in the relevant consti-
tuency, the candidate has to resign from his
office prior to the date of publication of the
electors’ list.

Article eleven:

Men who have met the qualifications speci-
fied in this law, and whose names have been
published in the electors’ list, can participate
in the elections held for the Shura (Parhament)
membership, as provided in this law.

Women, havmg been qualified according to
the. provisions of this law, can register. for vot-
ing one month prior to the publication of the
electoral list—thereby participating in the elec-
tion of the Shura (Parliament) members.

Article twelve:

The men and women who are running for the
Shura (Parliament) membership have to declare
their candidacy in accordance with the provi-
sions made by Chapter five on this law.

Chapter four: Voters’ List
(Electors’ Table)

Article twenty:

Ariicle twenty-tftree:

Any Afghan man who is qualified to vote and
his name is missing in the electors’ list can refer
to the local Committee for election supervision
and ask for the entry of his name thereon within
one month from the date of its publication.

Any Afghan woman who is legally qualified
to vote can ask for the inclusion of her name
within the time limit set forth by the earlier
paragraph.

The local Committees for the election super-
vision have been empowered to accept in accord-
ance with the law the requests made as to entry
and recording of the claimants’ names in the
electors’ list within the time limit set by the
first paragraph of this article, and to record the
requestee’s name therein.

Article twenty-four:

Any Afghan can ask the local Committee for
election supervision for the correction of state-
ments relating to his name, identification, and
residence. The Commission shall make the requi-
red corrections.

Any Afghan can protest against the inclu-

sion of a person’s name in the electoral list who,.
in the protestor’s view, is not qualified for voting

" privileges.

Article twenty-five:

Any Afghan can protest against the non-
inclusion of a person’s name in the electors’ list
who, from viewpoint of the challenger is entitled
to vote.

There is a one-month term for tabling protests
from the date the electors’ list has been published
and the local Commission for the election super-
vision considers these claims.

Article twenty-six:

The local Committee for election supervision
is required to issue its decision on the protests
and claims within seven days—starting from the
day they were offered. The decision, on the
basis of the interested person’s plea, can be
reviewed by the Public Security Branch of the
Provincial Court provided it was presented
within seven days from the issuance of the Com-
mittee’s decision.

Should the President of the Provincial Court
have participated in making the decision protes-
ted, then in pursuance of the rules regulating
“judge rejection” the Public Security Branch’s
session shall be presided over by its senior mem-

" ber.

The Court shall consider the matter within
seven days. The decision shall be operative from
the time it is issued, and is not subject to appeal.
Such judgements have been exempted from any
sort of official dues inclusive of its document
price. ’

In case the acceptance of request or protest
necessitates modification of the electoral list, the
local Committee for supervising elections is
obliged to correct and publicize the electoral list
within seven days from the date of the final
acceptance of the said request or protest.

Article twenty-seven:

Having observed the provisions made by
Chapter two of this law, the government officials
and employees can vote in the constituencies
situated in their workplace. On this occasion, the
Supervision Committee has .been required to
include the applying official or employees in

the electoral list and to treat him on equal

grounds as that of other electors.

leewxse, the Electoral Supervisory Cominittee
can cast their votes in the constituencies where-
in they function.
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Chapter five: Election Candidacy,
Nomination of Candidates

Article twenty-eight:

Any Afghan who, according to the provisions
of this law, is qualified to be and wants to be
elected by a certain constituency, has to present
a petition to the local Electoral Supervisory
Committee.

The said 'Committee, after having checked the
authenticity of the petition vis-a-vis the orders
of this law, shall accept the petition and shall
issue a receipt to the petitioner within 24 hours—
containing the hour and date of its submission.
Hereafter, the petition shall be sent to the respec-
tive governor or local magistrate for purposes
of public notification.

Article twenty-nine:

Any Afghan can challenge the authenticity
of a nominee’s candidacy through the Provincial
Court. This protest ought to be offered to the
Court, within fifteen days from the date the local
Electoral Supervision Committee had accepted
the candidate’s nomination. And the case shall
be judged by the Court en bank. within fifteen
days. . = . :

The Court’s decision is final.

The measures taken by the Court are free
from any dues—including the document’s price.
In case a state of ‘‘judge’s rejection” arises,
that shall be considered in accordance with the
pertinent rules thereto.

Any Afghan can complain before the Court
against the local Electoral Supervisory Commit-
tee’s decision as to the rejection of a candidate’s
petition for nomination. The complaint shall be
considered in pursuance of the procedure out-
lined in the above paragraph of this law.

Article thirty: -

Having obtained the receipt of his accepted
petition, the candidate, within the limits of the
law, can start campaigning and thereby bring
his goals and objectives to public attention.

Ve

Chapter six: The Conduct
of Election

Article thirty-one:

Election of the members of Wolesi Jirga
(House of the People) shall be conducted by a
free, universal, secret and direct election, as
well as of those members of the Meshrano Jirga
(House of the Elders) who shall be elected in
accordance with the provision of Part (b) of
Article (45) of the Constitution.?

A Royal Decree pertaining to election affairs
shall be issued on the first day of Saur of the
election year. This Royal Decree shall describe
all of the measures necessary for the conduct
of elections with their relevant dates.

2 For extracts from the Constitution, see Yearbook
on Human Rights for 1964, pp. 9-12.

PRESS LAW OF 17 JULY 1965

CHAPTER I

Goals

Article 1. Freedom of thought and expression
is immune from any encroachment in accordance
with Article 31 of the Constitution of Afgha-
nistan.

In order to implement the said article and to
take into consideration the other values of the
Constitution, the provisions set forth in this law
organize the method of using the right of free-
dom of the Press for the citizens of Afghanistan.

The goals which this law aims to secure consist
of :

1. Preparing a proper ground over which all
Afghans may express their thought by means of
speech, writing, pictures, or the like and may
print and disseminate various matters.

2. Safeguarding public security and order as
also the interest and dignity of the State and
individuals from harm which they may be sub-
jected to by the misuse of the freedom of the
Press.

3. Safeguarding the fundamentals of Islam,
constitutional monarchy and the other values
enshrined in the Constitution.

4. Assisting the healthy development of a
Press in a way so that this organ of the society
may become an effective means for dissemination
of knowledge, information and culture among
the people of Afghanistan as well as truthfully
and usefully reflect public opinion to the society.

CaaprTER II1

General regulations

_ Article 3. Permission and authorization for the
establishment of general printing houses and
publications shall only be given to Afghan citi-
zens and the State in accordance with the provi-
sions set forth in this law. Foreign diplomatic
agencies, international organizations and their
agencies in Afghanistan can undertake the print-
ing and dissemination of matter for the use of
their staff provided they acquire the permission
of the Ministry of Press and Information.
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4. Wherever in this law the Public
Security Offices Act is mentioned, it refers to
the law for government officials’ offences and
. for offences against public security and interest.

Article

Article 5. During the period when candidates
for the Parliament, Provincial Councils, Munici-
pality Councils and other elective seats are per-
mitted to carry on lawful campaigns, the State
-is bound to furnish them equal opportunity over
the radio or television network to publicize their
platform. The platform of the candidate should
be explicit. It should also be in accordance with
the laws and should have as its aim the support
of the values embodied in the Constitution.-

CHAPTER IV
Press activities .

Article 6. The provisions set forth in this
chapter do not apply to irregular publications of
the State and also to the printing and dissemina-
tion of text books and scientific works for schools
and universities.

Article 7. Every periodical must have a pro-
prietor and a responsible editor.

Article 8. A proprletor should have the follow-
ing qualifications:

1. Should have completed his 25th year.

2. Should not be an officer ‘'or member of the
Armed Forces.

A person wishing to undertake the printing or
dissemination of the Press as a proprietor is
required by law to acquire prior permission of
the Ministry of Press and Information of Afgha-
nistan. Such a person should for this purpose,
submit a statement containing the following
information to the Press and Information
Ministry.

1. Full name and address.

2. Name and other qualifications of the pubh-
cation for the printing and dissemination of
which authorization is sought.

3. Time and place "of printing and dissemi-
nation of -the publication.

4. Name and address of the printing house
where the publication is to be printed.

5. Amount and source of capital which is
intended to be used for the dissemination
of the publication.

Article 9. The Ministry of Press and Infor-
mation is required to issue its reply within thirty
days of the receipt of the statement. If the owner
of the statement meets all the qualifications and
his. statement contains all the conditions set forth
in this law, the Mlmstry of Press and Informa-
tion is.required to issue the permit.

If the statement is rejected and its owner
considers the rejection contrary to the regula-
tion set forth by the law, he can bring a -case
against the State to the appropriate court. In.such
a case the office of Attorney-General will defend
the State in accordance with legal regulations.

If the Ministry of Press and Information does
not issue its decision on the statement, either
accepting or rejecting it within the one month
mentioned in this law, the owner of the state-
ment can refer the matter to the related court.
If he proves that thirty days have elapsed since
the receipt of his statement in the related office
of the Ministry of Press and Information and
the Ministry has not issued its decision, the
court announces the statement as acceptable and
the owner thereof can as authorized proprietor
take action in accordance with the. provisions
of the law.

‘If the owner of the statement makes changes
in the contents of his statement prior to the com-
pletion of thxrty days stated in this article, ano-
ther thirty days is again counted from the date of
the latest change. If the change causes a change
in the status of the publication, the money to be
taken by the Ministry of Press and Information
as guarantee also must be deposited on the basis
of the nature of the publication.

Article 16. The proprietor and publisher will
have to send one copy each of their publication
to the Ministry of Press and Information imme-
diately after it is published; also one copy
each to the office of the Attorney-General, and
two copies each to two public libraries in Afgha-
nistan upon assignation by the Ministry of Press
and Information.

Article 17. The responsible editor is one who
is actually responsible for printing a periodical
publication. The responsible editor should have
the following qualifications:

1. Should have Afghan citizenship.
2. Should have completed the age of 25.

3. Should be a high school graduate or more,
or be trained in journalism, or have some autho-
rity in the art of journalism.

4. Should not be a member of Parliament.

5. Should not be an employee of the Govern-
ment unless the publication is owned by the
Government.

6. Should not be an officer or member of the
Armed Forces unless the pubhcatlon is owned
by the Armed Forces.

7. Should reside in the place where the publi-
cation is issued.

Article 18. No one can become the responsible
editor of more than one publication at one time.
Provided a proprietor meets the requirements
of a responsible editor he can also be the respon-
sible editor of his publication. When the res-
ponsible editor is temporarily absent from duty,
another person should be appointed to carry out
his duties. This person must meet all the quali-
fications mentioned in this law for the respon-
sible editor. .

Article 19. The establishment and operation
of public radio transmission and telecasting is the
exclusive right of the State. The affairs pertain-
ing-to these institutions will be regulated taking
due consideration of the rules set forth in this
law.
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Article 20. The establishment of theatre for the
purposes of exhibiting films and staging dramas
and operation of cinema and the like will be
according to provision set forth in this law.

Article 21. Periodical and non-periodical pub-
lications, films, -dramas and the like which are
imported from abroad as well as films and
theatrical 'works produced within Afghanistan
by foreign citizens or States can only be sold
or distributed or exhibited if prior permission
pertaining - to such sale, distribution or exhibi-
tion has been received from the Ministry of
Press and Information. The production in Afgha-
nistan ‘of films. by foreign nationals or States
wheére” the- aim is. commercial sale and distribu-

tion can be undertaken after obtaining the per-

mission of the Mlmstry of Press and Informa-
t10n

Article 22. Permission for the establishment
of general printing houses and its authorization
can. only be issued .to Afghan nationals and the
State according to regulations set forth by law.

“ General Printing House ” is a place where
printing is undertaken with a view to disseminat-
ing printed matter.

Article 23. Anyone wishing to establish a
printing house is required to submit a statement
to the Ministry of Press and Information for the
purpose of receiving a permit. ...

Article 24. No printing house may begin ope-
ration or continue printing without the prior
appointment of a responsible editor. The respon-
sible editor of a printing house must be a person
with qualifications mentioned in Article 17 of
this law for the responsible editor of a periodical
publication. The conditions stated in Section 3
of said Article are excluded from this regulation.

The owner of a printing house may become
the responsible editor of his printing house. In
this case the owner must meet the requirements
set forth for the responsible editor.

Article 25. If a political party or some other
organization wishes to establish a printing house,
all those conditions must be observed which are
set forth for the proprietor.

Article 26. With regard to the statement for
the establishment of a printing house, after its
presentation, those regulations will be applied
which have been formulated for the statement
of securing proprietorship of a periodical publi-
cation. This rule also applies in the case of trans-
fer of ownership of the printing house.

Article 27. The name of the printing house,
the date of issue, the real or pen name of the
author or translator and the name of the pub-
lisher must appear either at the beginning or end
of every printed work. It is also obligatory to
mention the name of the printing house and the
date of issue at the beginning or end of indivi-
dually printed advertisements.

Article 28. The orginal copy of a non-periodi-
cal publication which is to be printed in the
printing house must bear the author’s signature
and thus identify the author of the work.

CHAPTER VI

Rights

Article 29. The responsible editor is required
in the conduct of his duties to observe the State’s
laws and goals set forth in the first’ chapter of
this law. The fundamental policy of every periodi-
cal publication should -be to support the values
and aims mentioned in the Constxtutlon of Afgha-
nistan. -

Article 30. Equal opportunities for both sides
in an argument should be provided while pubhsh-
ing criticism in the Press.

The responsible editor.is required to observe
the right of reply and correction..

The right of reply may be involved when the
publication mentions someone’s name or refers to
a person and such a person wishes to make an
explanation about the matter relating to him in
the same publication.

The editor of a.newspaper or magazine must
publish the reply provided it pertains to the
matter provoking such reply. The reply must be
published within three days (or if it is not a
daily paper, in the first issue to appear after’ the
day following receipt of the reply) in the same
place and in the same type face as the article
that provoked. During elections the reply must
be published within 24 hours.

The reply may be equal in length to the article
that provoked it, but it can in no way be more
than 1,200 words long.

The right of reply should be in accordance
with. regulations governing the preservation of
the dignity and interests of the State and the
people. The right of correction will be exercised
by people who hold public responsibility such
as the Prime Minister, governors, attorneys-gene-
ral, mayors and other State employees.

The right of correction will be invoked only if

" the official activities of these people (who have

been delegated official powers or have public
authority) have been inaccurately reported.

Article 31. The publication of matter imply-
ing defamation of the principles of Islam or defa-
matory to the King of Afghanistan is not allowed.

Article 32. Incitement through the Press to
commit actions, the end of which is considered
an offence, will also be considered an offence.
Such actions may be:

1. Incitement to disobey the country’s laws.

2. Incitement to disrupt public security and
order.

3. Incitement to seek depravity.
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Article 33. Every action which is considered
an offence will also be an offence if commited
through the Press. Such actions may be:

1. Disclosure of State secrets such as:

(a) Secret government or parliamentary pro-
ceedings.

(b) Secret court proceedings.
(c) Military secrets.

(d) Secrets pertaining to Afghanistan’s inter-
national relations.

2. Incitement to seek depravity by means of:

- (a) Publication of false of distorted news, in
spite of the knowledge that the said news
is false or distorted, provided such news
causes damage to the interest or dignity
of the State or individuals.

(b) Publication of obscene articles or photos
which tend to debase public morals (pub-
lication of obscene articles or photos preju-
dicial to good morals). ’

(c) Publication of comments and views the
aim of which is to divert the courts from

reaching correct decisions on cases under
their security.

(d) Publication of comments and views the
aim of which is to divert the public pro-
secutor, police, witnesses or even public
opinion from the correct path over a defi-
nite case.

3. Defamation of persons and publication of
false statements about them.

4. Attack upon the sanctity of the private life
of individuals.

Article 34. If the publication of an item causes
direct and actual disruption of the country’s
social health or economic life, or even deceives
public opinion, the editor is required to refrain
from publishing it. Such action may be:

1. Publication of items with a view to pur-
posely weaken the State’s fiscal credit.

2. Publication of false advertisement of medi-
cines in spite of knowledge about them.

Article 35. Publication of matters with a view
to weakening the Afghan Army is not allowed.



ALBANIA
FAMILY CODE OF THE PEOPLE’S REPUBLIC OF ALBANIA

SUMMARY *

The seventh session of the People’s Assembly
of the People’s Republic of Albania approved
on 23 June 1965 a Code on the family No. 4020,
printed in the Official Gazette, No. 7, 1965. It
entered into force on 1 January 1966. As stated
in the penultimate article (177) of the Code, it
supersedes earlier legislation as follows: ‘ De-
cree No. 601 of 18 May 1948 ‘On marriage'’;
Decree No. 602 of 19 May 1948 ‘On adop-
tion’; Decree No. 603 of 20 May 1948 ‘On
guardianship *; Decree No. 604 of 20 May 1948
‘On relations between parents and children’,
as well as any other disposition which is in
contradiction with the dispositions of this Code.”

The code is summarized below.

General principles

Article 1

The family is the fundamental basis of our
society.

The family is founded on marriage and is
guided by the principles of communist morality.

Article 2

Marriage is contracted by the free will of a
man and woman, and rests on a strong feeling of
love between the spouses and on principles of
equality and of mutual assistance and respect.

Article 3

Marriage and the family are protected by the
organs of the state.

Article 4

With the object of founding a healthy family
and children who will grow into worthy and
conscientious citizens of the People’s Republic
of Albania, parents have the duty to foster the
growth and education of their children- during
their minority.

Article 5

Children born outside wedlock are equal to
children born in wedlock.

Children enjoy the special protection of the
organs of the state during their minority.

1 Summary based on text provided by the Govern-
ment of the People’s Republic of Albania.

Article 6

The members of families have as their duty
to help each other and to contribute, to the extent
of their capabilities and possibilities, to the
improvement in the material welfare and cultural
level of the family. .

FIRST PART—MARRIAGE

Chapter 1

CONDITIONS FOR CONTRACTING MARRIAGE

Marriage is contracted before the competent
state authority, with the agreement of the pros-
pective spouses (article 7), of whom the man
must have reached the age of eighteen and the
woman sixteen years (article 8). Married per-
sons cannot enter into a new marriage until their
previous marriage has been declared invalid or
dissolved (article 9), nor by persons suffering
from mental disorders or who are incapable of
understanding the aims of marriage (article 10).

Article 11 states the degrees of relationship
within which marriage cannot be contracted
(grandfather and grandchildren, aunt and
nephew, first cousins, etc.) but * tribunals, when
important cause has been shown, may legalize
marriages between first cousins™’.

Article 12 prohibits marriages between adop-
ted children and their foster parents, or chil-
dren of the latter.

Article 13 disallows marriage between close
relatives by marriage (e.g. father-in-law and
daughter-in-law, etc.), as well as marriages be-
tween guardians and the persons under their care
(article 14).

Article 15 states, in accordance with the condi-
tions laid down by article 11 of this Code, that
authorization for marriage is issued by a popu-
lar tribunal in the locality where the applicants
are domiciled and when they are not domiciled
in Albania, by a popular tribunal of the country
where the applicant is installed.

Chapter II

FORMS OF MARRIAGE CONTRACT

The competent state authority for the regis-
tration of marriage is the People’s Council,



10 ALBANIA

which maintains a register of marriages .in the
territory in which both or one of the prospec-
tive spouses is domiciled. The prior authoriza-
tion of the People’s Council in question is requi-
red for -marriages contracted in another district
(article 16). A member of the People’s Council
is nominated to participate in the marriage cere-
mony, assisted by an official of the civil adminis-
tration who is responsible for verification and
registration of the marriage (article 17). The
marriage of Albanian citizens abroad can be per-
formed by consular or diplomatic missions
(article 18). The official of the civilian adminis-
tration is obliged to advise the prospective
spouses on all the reasons disallowing the con-
tract of marriage; the prospective spouses are
obliged to state that they are entering marriage
voluntarily and that there are no legal disabi-
lities (article 19). Documents in support of the
latter statement, as well as a birth certificate,
must be produced (article 20). These documents,
as well as the free expression of will, must be
verified by the nominated member of the People’s
Council, who has, however, no authority to legal-
ize marriages in the presence of legal disabilities
(article 21). Appeal may be made to the People’s
Assembly of the district against the decision of
the nominated member (article 22). The mar-
riage ceremony itself must take place in-the pre-
sence of the two prospective spouses, two wit-
nesses having attained their majority, the nomi-
nated member of the People’s Assembly, and an
official of the civil administration -(article 23).
The marriage will normally be contracted at a
place specified by the competent People’s Coun-
cil, but may take place elsewhere for good rea-
sons shown (article 24). “ The nominated mem-
ber of the People’s Council, having verified the
identity of the prospective spouses on the basis
of the documents produced by them, will read
articles 42 to 45 of the present Code outlining
the rights and. obligations of married . persons,
ask each of the prospective spouses whether he
desires to marry the other, and, on receiving their
confirmation, declare them married in the name
of the .law. Immediately afterwards the act of
marriage is registered in the register of marriages
and signed by the spouses, the witnesses, the
nominated member of the People’s Council and
by the official of ‘the civilian -administration ”
(article 25). _— .

Chapter 111

INVALIDITY OF MARRIAGE

““ Marriage contracted against the will of the
prospective spouses is invalid” (article 26), or
between persons who have not attained the age
laid down in this Code, but such marriage will
not be declared invalid when the person in ques-
tion has reached the prescribed age, or when the
woman has children or is expectant (article 27).
Marriages contracted while earlier marriages
have. not been dissolved are invalid, except when
proceedings for the invalidation of an earlier

marriage are successful, in which case the second
marriage is valid (article 28). Marriage entered
into by a person with mental disorder or similar
disability is invalid (article 29), as are marriages
contracted between persons as specified in articles
11-14 of this Code, except when the tribunal
validates. marriage between first cousins for
important reasons (article 30). Marriage contrac-
ted without the intention of the spouses living
as husband and wife is invalid (article 31), as
are marriages entered into under duress (article
32), or in cases where there has been imperson-
ation of one of the spouses (article 33), all such
reasons for the invalidation of marriage being
adjudicated by tribunals (article 34). Pro-
ceedings for. invalidation under articles 26, 27,
28, 29, 30 and 31 of this Code can be initiated
by the spouses, by the Public Prosecutor, or any
other interested person (article 35). The time
limits for initiation proceedings. for “invalidation
of marriage are prescribed in articles 36 and 37.
In cases of mental or physical incapacity of the
spouse to initiate proceedings, provision may be
made for a guardian to do so (article 38). Lega-
tees do not have the right to initiate invalida-
tion of proceedings (article 39). Children born
in a marriage which is declared invalid are consi-
dered as having been born in wedlock.and rela-
tions between them and their parents are regu-
lated by the dispositions of this-Code, which
lays down the relationships between divorced
parents and their children (article 40). The inva-
lidity of marriage must be proclaimed at the
place where the marriage was contracted
(article 41).

Chapter 1V

THE RIGHTS AND OBLIGATIONS OF SPOUSES

Spouses have definite mutual rights and obliga-
tions including mutual respect and assistance in
the upbringing of the family (article 42). The
future matrimonial name must be élected at the
time of marriage and registered in the register
of marriage, which can be the name of either
party before marriage, but the children will take
the name of their fathér (article 43). Spouses
will take joint decisions concerning - relationships
arising from marriage (article 44). * Property
in possession of one spouse at the time of mar-
riage remains in his or her ownership, but pro-
perty obtained by the joint.effort of the spouses
during marriage becomes the joint property of
both spouses. Any contrary agreement is invalid”’
(article 45). Limitations on joint ownership (e.g.
of inherited property, objects of strictly personal
utilization) are set out in article 46. Each of
the spouses has a right, for well-founded reasons,
to demand a division of joint property during
marriage; such division can also be applied for
by the creditors of one of the spouses
(article 47). Such - division will take place by
mutual consent, or when this is not possible, by the
tribunal (article 48). Joint property of the spouses
is acquired and disposéd of by both parties
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conjointly (article 49). Debts contracted by one
of the spouses prior to marnage, or for per-
sonal requlrements during marriage, do not bind
“For the joint
debts of the spouses, creditors can lay claim to
the personal property of each of the spouses in
recuperation of their loan only- when their joint
property is insufficient for liquidation of the
loan” (article 51).

Chapter V
DISSOLUTION OF MARRIAGE

‘ Marriage is dissolved by the death of one of
the spouses, by the declaration of death of one
of the spouses and by divorce decreed by a tri-
bunal” (article 52).

““Each of the spouses can apply for divorce
when, on account of protracted disputes, ill
treatment, gross offensiveness, breach of marital
fidelity, incurable disability, major penal convic-
tion of one of the spouses; or for any other rea-
son, matrimonial relations are so profoundly dis-
turbed that life in common has become impossible
and that the marriage has lost its purpose. In
reaching its decision about divorce the tribunal
must take into account the interests of children
who are minors” (article 54). The tribunal will
state, in appropriate circumstances, which -of the

.spouses bears the responsibility for dissolution

of marriage (article 55). After divorce the
spouses will revert to their former names, but
some exceptions will be allowed (article 56).
Each of the spouses can apply for the division of
joint property on divorce (article 57). Gifts
made during marriage from one party to the
other are not recoverable (article 58). “In
reaching its decision on divorce the tribunal will
also determine which parent must make provi-
sion for the upbringing and education of the
children. When the parents cannot reach agree-
ment on this issue, or when their agreement is
not in the interests of the children, the tribunal
taking into account the preferences of the chil-
dren when they are over ten years old may decide
either that all children should be in the care of
one of the parents or that some should be as-
signed to the care of the mother and others to the
care of the father. In exceptional cases the tri-
bunal may decide that all the children should
be confided to a third person or to a state insti-
tution. In taking such decisions the tribunal
will have regard to the interests of the children
(article 59).” The parent to whom the chil-
dren are not entrusted will have such right of
access as is determined by the tribunal in its judge-
ment (article 60). The tribunal will also deter-
mine the amount to be contributed for - the
upbringing and education of the children by each
parent (article 61). Marriage is considered to
be dissolved as from the day on which the deci-
sion regarding divorce takes effect (article 62).
The right to inhabitation of the matrimonial
home is also decided by the tribunal (article 63).
Rights of inheritance as affected by divorce are
described in article 64. In cases of inability to
initiate proceedings, divorce action can be under-
taken by a guardian in agreement with the Coun-
cil of Guardians (article 63).
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- SECOND PART—RELATIONS
BETWEEN PARENTS AND CHILDREN

Chapter VI

MATERNITY

The maternity of a child is determined by the
fact of its birth (article 66). Maternity recorded
in the birth certificaté can be contested by the
woman registered as mother of the child, or by
a woman applying to be recognized as mother,
or by a child on attaining majority (article 67).
When a child is registered in the birth certificate
as being of unknown parentage, the mother can
recognize the child. Recognition of a child by a
mother who is a minor is admissible only when
she has reached the age of fourteen (article 68).
Acknowledgement of maternity can be contested
before the tribunal by a mother applying to be
recognized as the mother, by a child on attaining
majority, or by the Procurator (article 69). A
child registered on a birth certificate as being of
unknown parentage can apply to the tribunal for
verification of maternity (article 70).

Chapter VII

PATERNITY

A child born in wedlock has as father the hus-
band of jts mother. A child born within the 300
days of dissolution of marriage or from the decla-
ration of invalidity of marriage has. as father the
former husband of its mother. When a child is
born during the second marriage of the mother
it has as father the husband of its mother during
the second marriage [except] when the child
is born within' 300 days of the dissolution of the
first marriage or of the declaration -of its invali-
dity (article 71). “ A man Who, in accordance
with article 71 of this Code, is the father of a
child can contest the paternity of the child in
question ” (article 72). A mother can contest
the paternity of her child being attributed to the
man who, according to article 71 of this Code,
is considered as this child’s father (article 73).
A child on reaching its majority can contest
that its father is the husband of its mother. Pro-
ceedings contesting paternity can also be ini-’
tiated against the legatees of the father. The right
to take such proceedings expires after three years
from the date on which the child attained its
majority (article 74). The father of a child born
outside  wedlock is the person who recognizes
the child as his own (article 75). A father who
has attained the age of 18 can recognize a child
born out of wedlock as his own by affirmation
before an official of the civilian administration,
etc. (article 76). Acknowledgement of paternity of
a child born outside wedlock cannot be revoked
(article 77). A child on attaining its majority
has the right to contest that its father is the
man who has -acknowledged it as his child
(article 78). A man seeking recognition as a
father of a child born out of wedlock can contest
the claim of another man, who has acknowledged
the child to be his own, to be its father
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(article 79). The paternity of a child born out-
side wedlock can be determined also by a deci-
sion of the tribunal in certain conditions
(article 80). Proceedings for the establishment
of paternity of a child born outside wedlock can
be initiated by the mother of the child, even
when she is a minor,
(article 81). The rights to initiate proceedings as
laid down in articles 72, 73, 74, 80 and 81 of
this Code are not transmittable to the legatees of
those taking such action (article 82).

Chapter VIII

ADOPTION

‘ Adoption takes place in the interests of the
person adopted. By adoption the same relation-
ships are established between the adopting and
adopted persons .as exist between parents and
children” (article 83). Only minors can be
adopted, and only persons at least 18 years older
than the person being adopted have the right
to adopt (article 84). Article 85 specifies the
categories of persons who do not have the right
to- adopt. Single people do not have the right
to adopt- more than one person (article 86).
Close relatives do not have the right to adoption
(article 88). “ Adoption requires the consent of
the persons adopted, of the parents of the child
to be adopted when he or she is a minor, or as
the case may be the consent of its guardian.
When the child being adopted has attained the
age of 10 years his or her consent is required ”
(article 89). For children of unknown paternity
born outside wedlock, the Director of the State
Institution of Children must give his consent
(article 90). Approval of adoption by the various
parties mentioned must be affirmed personally
before its tribunal (article 91). The relevant
tribunal is that dependent on the Council of
Guardians of the place of the domicile of the
person adopting (article 92). The decision of the
tribunal can be contested by the persons who,
under the terms of articles 89 and 90 of
this Code, must give their approval for adoption
(article 93). Articles 94 and 95 lay down the
date of entry into force and form of the decisions
taken by the tribunal. Article 96 states that the
same relationships will hold between adopted and
adopting persons as between members of the same
family, but marriage is not admitted, as specified
in article 11. The adopted person takes the name
of the adopting family (article 97). The adopted
or adopting person can apply to the tribunal
for the cessation of adoption, or by demons-
trating important reasons (article 98). Release
from adoption cannot be applied for after the
death of the adopted or adopting person
(article 99). Adoption is deemed to have come
to an end from the date on which the tribunal
registers its decision, from the date of death of
the adopting or adopted person (article 100).
Article 101 specifies the form and distribution of
copies' of the decision of the tribunal to termi-
nate adoption (article 102). :

or by a guardian’

Chapter 1X

THE RIGHTS OF PARENTS

“Parents have the rights and duties of cus-
tody for the upbringing and education of their
children during their minority and for the safe-
keeping of their personal and property rights and
interests. The rights of parents are exercised
jointly ” (article 102). The rights of parents are
terminated only in the interests of the child
during its minority and with the common consent
of the two parents. When there is no prior agree-
ment, this decision is taken by the Council of
Guardians (article 103). “ Minor children live
with their parents. Parents who do not live to-
gether must reach agreement on the parent with
whom the child will live, failing which, by the
tribunal ” (article 104). Article 105 states the
conditions under which the right of custody is
attributed to only one parent. Article 106 lays
down the rights of parents in the case of divorce
or invalidation of marriage. Articles' 107 and
108 prescribe the conditions under which chil-
dren below the age of 14 .are represented by
their parents. Article 109 deals with the adminis-
tration of property of minors. “ Parents, in order
to ensure a satisfactory level of welfare of the
family, can utilize the income from their chil-
dren’s property provided they have not attained
the age of 14 years, and when they do not have
the wherewithal for existence” (article 110).
Articles 111 and 112 lay down conditions under
which a tribunal can decide, on the application
of one parent, what rights should be exercised
by the other. The manner in which parents exer-
cise their rights and obligations for upbringing
and education, etc., of their children is supervised
by the Institution of Guardianship (article 113).
The Council of Guardians can apply to the tribu-
nal for the withdrawal of the rights of parents
in specified circumstances (article 114), and for
the authorization to administer property of the
children (article 115). “Parents’ rights cease
when the child reaches the age of 18 years, or
on prior marriage” (article 116).

THIRD PART—
OBLIGATIONS FOR UPKEEP *

Chapter X

THE PERSONS RESPONSIBLE FOR ASSURING UPKEEP
“ Obligations for assuring upkeep take -the
following order of precedence: :

(a) One spouse towards the other spouse and
children towards their parents;

(b) Parents towards their children;

(c) The younger members of a family towards
their elderly relatives who are not parents;

(d) The elder members of a family towards
their younger relatives, in the absence of their
children;

¥ Translator’s note: literally ‘‘ feeding ”.
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(e) Brothers and sisters towards their younger
brothers and sisters.

When the persons obliged to assure upkeep
are not in a position to assume this responsibi-
lity in whole or in part, their obligations descend
in whole or in part to the persons next in the
order of precedence outlined above. Parents are
not released from their obligations for the upkeep
of their children except when they have been
deprivéd of their rights as parents or when such
action is pending” (article 117). “ Parents are
obliged to support their children during a mino-
rity when the latter have no other means of
subsistence. The obligation to feed other persons
arises only when the persons applying for upkeep
are incapable of work or have. no means of sub-
sistence "’ (article 118). Step-parents are also
obliged to support their step-children during their
minority, except when the latter have other per-
sons who are under that obligation (article 119).
Article 120 lays down the obligations of divorced
persons in respect of upkeep. In exceptional
cases the tribunals can, in deciding on the termi-
nation of adoption, oblige the adopting person
to assure the upkeep of the adopted person
until the latter’s majority (article 121).

Chapter XI

THE REGULATION OF THE ATTRIBUTION
AND CESSATION OF THE RIGHTS TO UPKEEP

Obligations for the assurance of upkeep are
determined according to the level of require-
ments of the person enjoying the right to upkeep
and the material condition of those obliged to
assure the upkeep (article 122). Articles 123-129
relate to the conditions under which rights and
obligations for upkeep may be withdrawn and
to disallow the transferability of the right to
upkeep. .

FOURTH PART—GUARDIANSHIP

Chapter XI1I

THE AIMS AND ORGANS OF GUARDIANSHIP

“ Children during their minority who are not
in the custody of their parents are considered to
be under guardianship and enjoy the protection
of the state. Persons who are incapable of manag-
ing their affairs are placed under guardianship.
The aim of guardianship is to assure to minors,
who are not in the custody of their parents,
the necessary conditions for their upbringing,
education and general development in such a
manner as to allow them to become worthy and
conscientious citizens, as well as to protect their
rights and interests” (article 130). “The obli-
gations of guardianship are assumed by legal
organs of the state administration under the
guidance of the Council of Guardianship”
(article 131). Articles 132-137 lay down the
terms of reference, composition, executive com-
petence and relations with other administrative
agencies of the Councils of Guardians.

Chapter XIII

GUARDIANSHIP OVER MINORS

Minors are placed under guardianship when
both their parents are dead, or are unknown, or,
are declared missing, or have been deprived of
their rights as parents or of their executive com-
petence (article 138). Articles 139 and 140 pres-
cribe the forms to be observed when a minor is
placed under guardianship, and indicate the qua-
lities required of the guardian. Article 141 lays
down the disqualifying conditions for guardian-
ship. The obligations of guardianship towards
minors assured by a specialized institution for.
children are governed by the statutes of the
Institution of Guardianship (article 142), Ar-
ticles 143-147 set out the obligations of. guar-
dians and regulate their administration of pro-
perty according to articles 108 and 109 of the
Code. Guardians are obliged to submit to the
Council of Guardians a report on their discharge
of their duties in respect of the health, educa-
tion, etc., of minors, once a year (article 148).
The Council of Guardians can remove a minor
from its guardian for neglect or other reasons as
outlined in article 149. Guardianship terminates
when the minor reaches his or her eighteenth
year or on marriage, if earlier (article 151).

Chapter XIV

GUARDIANSHIP OF PERSONS WHOSE EXECUTIVE
COMPETENCE IS ABSENT OR LIMITED

“ For persons who, by decisions of a tribunal,
have had their executive competence removed or
limited a guardian must be nominated by the
Coun¢il of Guardians within one month
from notification of the tribunals decision”
(article 153). “ Dispositions for the guardian-
ship of minors are also valid for guardianship
of persons whose executive competence has been
removed or limited, except when this Code stipu-
lates otherwises” (article 154). Articles 155-158
relate to guardianship over persons aged between
14 and 18 years.

Chapter XV

SPECIAL. CONDITIONS OF GUARDIANSHIP

“The Council of Guardians will nominate a
special guardian in the following circumstances:

(a) When the parents of the minor are inca-
pable of exercising their rights as parents;

(b) When there is a conflict of interest be-
tween the minors and their parents or when a
legal action stands between them, and when
there is a conflict of interest among the minors
themselves;

(¢) When on account of disability or other
reasons the guardian is prevented from fulfilling
his task; and ]

(d) When there is a conflict of interest be-
tween the guardian and the person under his
guardianship " (article 159).
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Articles 160 and 161 specify further excep-
tional conditions’ in which a guardian may be
nominated and those for which the family or
state agency may make application. Special guar-
dianship comes to an end when the conditions
giving rise to it no longer obtain (article 165).

FIFTH PART—TRANSITIONAL
AND FINAL DISPOSITIONS

Marriages contracted before - the entry into
force of this Code ‘are valid. provided that they
were contracted in accordance with the dispo-
sitions in force at the time of the ceremony

(article 167). The dispositions of this Code in
respect of divorce also apply to marriages con-
tracted before its entry into force and also for
disputes which are being tried before the tri-
bunals (article 168). Cases concerning the invali-
dation of marriages initiated before the entry
into force of this Code are regulated by the dis-
positions of the earlier Code (article 169).
Articles 170-172 state that the present Code is
valid for the personal and property relationships
between spouses in marriages contracted before
its entry into force, for the maternity of children
born before its entry into force and for conflicts
being tried before the tribunals concerning veri-
fication or contestations of paternity.
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DECREE No. 65-46 OF 19 FEBRUARY 1965 SPECIFYING THE CONDITIONS OE ELI-
GIBILITY FOR VOLUNTARY INSURANCE AND ENTITLEMENT TO BENEFITS

THEREUNDER *
Trree I
"REGISTRATION
~drt. 1. Voluntary iqsurance may be taken out

" by: .
Persons’ who, having held compulsory insu-
rance for a period of at least six months, cease
to fulfil the conditions for such insurance;

Persons whose social insurance disability pen-
sion has been discontinued; ,

Widows of wage-earners coming under the
general scheme.

Art 2. Voluntary - inisuranceé may be taken out
by a person who applies therefor to the social
welfare fund of the district in which he is habitu-
ally res1dent ‘within the six months following:

The date of pubhcatlon of the present ‘Decree;

1 Journal officiel de la République algérienne',l
No. 17, of 26 February 1965. .

The date on whicﬁ he. has ceased to fulfil the
conditions for, compulsory insurance;

The date on which: his disability pensxon is. dxs-‘
contmued or

“The date on which he ceases “to be a beneﬁ.
mary

* Trrie I
BENEFITS.
-iArt. 16.. Voluntary msurance may. be taken
out for: ° . . v
_ 'All rlsks, ' ' ’ _
. -chkness, maternity, death dlsablement Lt
"~ Sickness, maternity, death; = R

Dlsablement or
: old age

DECREE No. 65-215 OF 19 AUGUST 1965 CONCERNING SPECIALIZED CENTRES
AND HOMES FOR THE PROTECTION OF CHILDREN AND YOUNG PERSONS 2

’ Arjt.',] : fW1th _a‘v1‘e_w to ensuring the protectlon

of children 'and young persons, the Minister for,

Youth and Sports shall be responsible for the
execution of all measures for the safeguarding
and protection of persons under eighteen years
of age whose living conditions and conduct are
likely to impair their integration into society.

2 Ibid., No. 72, of 31 August 1965.
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He shall be responsible in partlcular for the
establishment, - administration and operation of
siuch’ setvices, institutions, centres and”bodies as
may be required for the execution of decisions
taken in the interests of such persons.

Art. 2. To that end, he shall have authority
over specialized centres and homes.
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NOTE*

I. Act No. 16,648, published in the Boletin
oficial of 18 November 1964, repealed a.number
of restrictive decrees and legislative decrees.

Article 3 of this Act amended the Criminal
Code to cover new criminal offences by includ-
ing article 231 bis, which reads as follows:

“The following shall be liable to imprison-
ment for from one month to three years:

“1. Any person who participates in per-
manent or occasional groups which, without
being covered by article 210, have as their
object to impose their ideas or combat those of
others by force or fear or by the mere fact of
membership in the group;

“2. Any person who participates in orga-
nizations or conducts propaganda based on
ideas or theories of the superiority of one race
or one group of persons of a particular reli-
gion, ethnic origin or colour, which are designed
to justify or promote religious or racial dis-
crimination in any form;

“3, Any person who incites others to vio-
lence, by incitation alone, or commits acts of
violence, either individually or as a member
of an organization, against any race or group
of -persons of another religion, ethnic origin
or colour.”

Thus, provision has been made for penalties
for religious and racial discrimination. It must
be pointed out in this connexion that there are

1 Note furnished by the Government of Argentina.

"no religious or racial problems in the Republic
of Argentina and the purpose of the Act is to
prevent their appearance.

-II. As to important judicial decisions, quoted
below is an extract from a decision on the remedy
of amparo as a protection of the freedom to
work:

“The application for amparo in the suit
brought by a newspaper vendor against the
trade union concerned, seeking to quash the
trade union’s decision that no more newspapers
or periodicals should be sold to him, a deci-
sion which was communicated to all the firms
distributing the above, shall be allowed,
because these instructions are an arbitrary
violation of a right enshrined in the Consti-
tution of Argentina and because, if the appli- -
cation for amparo were rejected, the plaintiff
might suffer serious loss; this is done without
prejudice to any rights which the trade union
may invoke or to any legal proceedings which
it may bring in the competent court.” (Juris-
prudencia Argentina, 1965, 11, p. 498.)

In another case, the following decision was
taken:

“That the application for amparo shall be
allowed against actions of private educational
institutions which violate the exercise of the
right to learn (in this case, by the suspension
of a student sine die).” (La Ley, 2 April
1965, p. 1) ’

This decision is cited because it is unique, this
being the first case in which an application for
amparo has been allowed in a violation of the right
to learn.
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NOTE*

HUMAN RIGHTS IN AUSTRALIA IN 1965

1. Legisiation

~ (A) THE PRINCIPLE OF EQUAL TREATMENT
(Universal Declaration, Articles 2, 6 and 7)

The Queensland Parliament passed the Aliens
Act of 1965 (No. 19 of 1965). This Act provides
that aliens may hold and deal with property and
interests in property as if they were Australian
citizens. The Act repealed a number of Acts
containing provisions that discriminated against
aliens and amended a number of other Acts to
remove provisions having that effect.

The Queensland Parliament also passed the
Aborigines’ and Torres Strait Islanders’ Affairs
Act of 1965 (No. 27 of 1965). This Act is designed
to confer upon aboriginal natives resident in
Queensland and Torres Strait Islanders as nearly
as possible the same legal status as other Austra-
lians. Certain provisions are included in the Act,
however, to provide protection and assistance to
these persons, where it is needed.

The Legislative Council of the Northern Ter-
ritory passed the Licensing Ordinance 1964
(No. 35 of 1964). This Ordinance repeals the
provisions of the principal Ordinance which pro-
hibited the supplying of liquor to aborigines and
the drinking of liquor by aborigines. Whilst some
restrictions on drinking in aboriginal reserves
and on land held on pastoral leases are retained,
the Ordinance represents a substantial step
towards giving aborigines equal rights in obtain-
ing and consuming alcoholic liquor. The Legis-
lative Council also passed the Wards’ Employ-
ment Ordinance 1965 (No. 2 of 1966). This had
the effect of bringing aboriginal workers within
the scope of many industrial awards and thus
according them equal treatment with all Austra-
lians.

(B) THE SUFFRAGE
(Universal Declaration, Article 21)

The Queensland Parliament passed the Elec-
tions Acts Amendment Act of 1965 (No. 59 of
1965). The Act confers voting rights upon the

1 Note furnished by Mr. J. O. Clark, Attorney-
General’s Department, Canberra, government-appoin-
ted correspondent of the Yearbook on Human Rights.
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aboriginal natives of Queensland and upon Torres
Strait Islanders. (The right to vote in Common-
wealth elections has already been conferred upon
these persons, as well as upon all other abori-
gines, by the Federal Parliament and all. other
States have now conferred this right to vote
upon aboriginal natives in the respective State
elections.) The Queensland Act provides for the
voluntary enrolment of the persons concerned:
there is to be no separate roll for any racial
group.

(C) ConprTIONS OF WORK
(Universal Declaration, Articles 23 and 25)

The Victorian Parliament passed the Wor-
kers Compensation (Amendment) Act 1965
(No. 7292). This Act (1) increased the rates
of workers’ compensation payable for injury or
death; (2) removed the limit of remuneration
in the definition of * worker ” so that all workers
within the meaning of the Act will be entitled
to the benefits of the Act; (3) enabled the Wor-
kers Compensation Board to make an award to
a worker without reference to a table of compen-
sation and having regard to the nature of his
injury; and (4) provided for the payment of
compensation to public servants and employees
of statutory authorities employed and m]ured
outside Victoria.

(D) SociAL SERVICES
(Universal Declaration, Article 25)

The Commonwealth Parliament passed the
Social Services Act 1965 (No. 57 of 1965). This
Act increased the rates of payments and extended.
the scope of social welfare benefits.

The New South Wales Parliament passed the
Adoption of Children Act 1965 (No. 23 of 1965)
and in the Australian Capital Territory the Adop?
tion of Children Ordinance 1965 (No. 15 of
1965) was made. These laws, like those upon
the same subject that were referred to in the
Australian contribution to the Yearbook for
1964, contained provisions to safeguard both the
welfare of children who are the subject of adop-
tion and the rights of persons who adopt them.
In addition, they establish a legal foundation on
which Australia-wide recognition of orders made
in the various States and Territories can be
based.
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The States of Australia began to pass uniform
Acts relating to the maintenance of deserted
wives 'and children. This legislation is designed
to facilitate the obtaining of maintenance both
when orders have been made under the Matri-

monial Causes Act 1959 of the Commonwealth’

and when no proceedings have been taken under
that Act. The legislation consolidates, amends
and introduces new concepts into the law
relating to the making of orders for the mainte-
nance of wives, husbands, children and illegiti-
mate children and for the payment of confine-
ment, medical and like expenses and funeral
expenses and for the enforcement of inter-State
and overseas orders of this kind. The Acts passed
were: in New South Wales, the Maintenance
Act. 1964 (No. 74 of 1964): in Victoria, the
Maintenance Act 1965 (No. 7289): in Queens-

land the Maintenance Act of 1965 (No. 44 of:

1965): in . Western Australia, the Married Per-
sons-and Children (Summary Relief) Act 1965
(No. 109 of 1965): in South Australia, the
Maintenance -Act. Amendment Act: 1965 (No
54 of 1965).

The Legislative Council of the Northern Ter-
ritory passed the Child Welfare Ordinance
1965 (No. 27 of 1965). This Ordinance made
new provision for the conduct of child-minding
centres, reduced the age limit of a State child
from eighteen to seventeen years, provides for
children’s courts to be closed courts and pre-
scribed that the power of achildren’s court to
commit children to prison be restricted to chil-
dren over the age of fourteen years.

(B) RicHT TO EDUCATION
(Universal Declaration; Article 26)

The Commonwealth Parliament - passed the
Acts that are named and described below. The
Universities (Financial Assistance) Act 1964
(No. 129 of 1964) and the States Grants (Uni-
versities) Act 1964 (No. 130 of 1964) granted
financial assistance to -the States to enable them
to pay higher university salaries.

The States Grants (Science Laboratones) Act
1964 (No. 39 of 1965) continued, for three
financial years, grants to secondary schools,
without discrimination, in all -six States and the
two mainland Terntones, for the construction
and equipment ‘of science Iaboratories. The
grants will amount to $10 m11110n for each of
the three years.

The Universities (Fmancial Assistance) Act 1965
(No.- 40 "of 1965) made more Commonwealth
funds available for State universities for the years
1964, 1965, and 1966.

The States Grants (Technical, Training) Act
1965 (No. 41 of 1965) granted financial assis-
tance, at.the rate of $10 million for each of
three years, to the States for buildings and equip-
ment for use.in techmcal training and in State
schools .

. The - Universities (F1nanc1a1 Assxstance) Act
(No 2) 1965 (No. 101 of 1965) provided addi:
tional funds for State universities ~during the
. 1964-1966 triennium. It provides for grants for

capital works at medical teaching hospitals of
$3,111,700 and further grants of $369,800 for
the recurrent costs of those hospitals which
are directly attributable to the instruction of
undergraduate students in teaching hospitals.
This sum of $3,481,500 will raise the total
amount of Commonwealth financial assistance to
State universities during the triennium to approxi-
mately $146 million. In addition, the Common-
wealth will find $48 million for the Australian
National University.

The States Grants (Advanced Education) Act
1965 (No. 102 of- 1965) authorized the first
Commonwealth grants to the new colleges of
advanced education. Grants totalling $4.8 mil-
lion will-be_paid by the Commonwealth to various
States for expenditure on-capital works at speci-
fied colleges over an eighteen month period,
the Commonwealth grants being subject to
matching - contributions from the State -Govern-
ments.

Victoria passed the La Trobe Umver51ty Act’
1964 (No. 1789). The Act establishes a new
university, the third in Victoria.

The Legislative Council of the Northern Terri-
tory passed the Education Ordinance 1965 (No. 13
of 1965) the principal effect of which was to
raise the school leaving age from fourteen years
to fifteen years.

II. Court Decisions
(A) RiGET TO LIBERTY -
(Uﬁiversal Declaration, Article 3)

False imprisonment—Conviction of plaintiff
for income-tax offence—Clerk in office of Clerk
of Petty Sessions wrongly indorsing imprison-
ment on order—Warrant of commitment issued
by clerk as justice—Liability of clerk—Liability
of constable—Liability of Controller of Prisons
and Attorney-General. The plaintif in his
absence was convicted before a police magis-
trate of failing to lodge an income-tax return
contrary to the Income Tax and Social Services
Contribution Assessment Act 1936-1963 (Com-
monwealth), s. 223, fined £3 with costs and
ordered to lodge a return within thirty days,
as appeared from. the:court register and a certi-
ficate. .of conviction, but a clerk in the office of
the Clerk of Petty Sessions acting.as ¢lerk in
court indorsed the order on the complaint adding
imprisonment for 14 days in default. The plain-
tiff having an excuse for his failure came to an
arrangement with. the Department which wrote
to the Clerk to stay proceedings, which letter his
clerks mislaid. Later the same clerk who had
been clerk in court being and as a justice issued
a warrant of commitment of the plaintiff directed
to all police officers and “to the Gaoler of the
Gaol at in the said State”, reciting
the plaintiff’s conviction “for that He failed to
lodge ‘a’ Return for year ending 30/6/62", and
the judgment of the penalty and costs, adding

“that if the said. several sums should.not be
paid .’ (forthwith) the said [plaintiff] . should
be imprisoned in the said gaol. (and there kept
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to hard labour) for the term of 14 days unless
the said several sums and the costs and charges
for conveying the said [plaintiff] to the said
gaol should be.sooner paid”, and commanding
the said police officers to take the plaintiff and
convey him ‘““to the said gaol, and deliver him
to the gaoler thereof”, and “the said gaoler”
“there to imprison him and keep himto hard
labour for the term of 14 days, unless the said
several sums and the costs and charges of con-
veying him to the said gaol, amounting to the
further sum of - are sooner paid.” On
this warrant, a constable took the- plaintiff” and
delivered him to the Controller of Prisons and
Governor of the Gaol at Risdon who there im-
prisoned and kept him to hard labour, for 14
days. The plaintiff then brought an -action for
false imprisonment against .the clerk c_oncerned
the constable, the .Controller of Prisons, and the
Attorney-General. The defendants relied inter alia
on s. 240 of the Income Tax and Social Services
Contribution Assessment Act, the clerk on ss.
126 and 133 of the Justices Act 1959 (Tas.),
and the constable and the Controller on s. 6 of
the. Constables Protection Act 1750 (Imp.). Held,
that (a) the clerk’s indorsement of the complaint
had no effect because (i) he had no right to
supplement. the express order; (ii) ‘it did not
agree with the court register; and (iii) to choose
between the three methods of execution under
s. 247 of the Income Tax and Social Services
Contribution Assessment Act is a judicial act;
(b) the warrant was bad because—(i) the clerk
could not as a justice issue the warrant under
the Justices Act 1959, s. 78 not having been
complied with, and s. 85 being inapplicable;
(ii) if its issue were a judicial act it would be
in Federal jurisdiction and outside the clerk’s
powers as an honorary justice; (iii)- it named
no gaol; (iv) even if Risdon were the natural
gaol to use, there was no evidence that the
Controller was the ‘“gaoler” thereof; (v) no
offence of a criminal nature was recited or indi-
cated sufficiently to be helped by s. 30 of the
Justices Act 1959 (Tas.); (vi) there was no
justification for mentioning hard labour; (vii)
it jncluded costs and charges not to be enforced
by imprisonment under ss. 248 and 250 of the
Income Tax and Social Services Contribution
Assessment Act, and a warrant fee forbidden by
the Justices Rules 1961; and (viii) it ordered
committal for fourteen “days and not “ until
the penalty is paid” as required by s. 247 of
that Act; (c) the warrant was too defective to be
saved by s. 240 of that Act, because even if it
had been properly drawn it was a nullity made
without jurisdiction; (d) it was too defective for
the Controller to rely on, being obviously
irregular and not addressed to him, but
was sufficient on its face for the constable;
(e) since there was no jurisdiction to issue the
warrant, no immunity could arise at common
law for them that acted on it; (f) s. 126 of the

Justices Act 1959 can only aid a justice acting’

“with respect to a matter within his jurisdic-
tion"; (g) s. 127 of that Act applies here and
is sub]ect to s. 133; (h) there is no proof of
what is required by par. (b) of s. 133, because,
although he was nnprlsoned for no longer than

he might at most have .been, it was with' hard
labour: "Smith v. O’Brien (1862), 1 W. & W.
386, followed; (i) even if -the warrant might
have justified the Controller had the justice erred
on a question of fact, it was issued without any
tegard for jurisdiction; (j) s. 6 of the Constables
Protection Act 1750 extends to gaolers, but even
assuming. it to extend to the Controller he cannot
claim'to act in strict obedience to a warrant not
addressed to him, nor can the constable so claim
‘when he -assumed the blank to mean Risdon;
and (k) the Attorney-General is liable for the
acts of the Controller. GERARD v. HopE (1965).
Not yet. reported. Supreme Court of Tasmania.

“(B) RIGHT TO MARRY

(Umversal Declaratzon, Article 16)

Marrtage—Mmors——Consent by' magistrate or
court - after ..refusal by parent—Reasonableness
of refusal—Rehearing. by.. judge after decision
of magistrate. A girl aged eighteen years made
an application under s. 16 of the Marriage Act
1961 (Commonwealth) ‘to a stipendiary magis-
trate for consent to marry her fiancé, aged
twenty-four years, notwithstanding her parents’
refusal to consent to the marriage. The magis-
trate refused . the - application, and the girl
requested under .s. 17 that the application be.
reheard by a judge of the Supreme Court. The

‘girl’s parents based their refusal to consent to

the marriage on two grounds:- (1) the appli-
cant’s youth and immaturity, and (2) her finan-
cial security. It was suggested on behalf of the
applicant that the real reason for the refusal was
the religion of her fiancé and the fact that she
had adopted his religion. Held, that where a
judge, pursuant to s. 17 of the Marriage Act
1961, holds an inquiry into an application for
consent to marry by a minor, the rehearing is
to be regarded as an inquiry de novo intfo the
relevant facts and circumstances, and the judge
is to arrive at his own conclusions and form his
own opinion thereon upon the evidence before
him without being in any way bound by what
the magistrate has done or by his reasons for
arriving at his decision. Held, further, that as the
Act confers on parents the right to refuse consent
as an incident of the relationship of parent and
child; a judge -or magistrate should not lightly.
overrule the decision come to by the parents and
should only do so if he is clearly of the opinion
that the -refusal to-consent is unreasonable. Held,
further, that a refusal of consent based entirely
upon a reason personal to the parents and i no
way connected with the parties to the proposed
marriage and the desirability of their union
would prima facie be unreasonable. Held, fur-
ther, that the parents of the applicant weie sin-
cere in their opposition to the marriage on
grounds which were not based entirely on a rea-
son personal to them but which were connected
with the parties to the proposed marriage and
the desirability of their. union. The application
was refused. Re AN APPLICATION UNDER s. 17
OoF MARRIAGE Act 1961 (Commonwealth) [1964]
Queensland Reports 399.
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Marriage—Minor-—Parents’ refusal of consent
—Rehearing by judge after decision of magis-
trate. Application was made to a special magis-
trate by a minor, under s. 16 of the Marriage
Act 1961 (Commonwealth), for the consent of
the special magistrate to the marriage of the
minor. The minor’s parents had refused to con-
sent to the marriage. The special magistrate gave
his consent to the marriage, and the parents,
under s. 17 of the Act, requested that the appli-
cation be reheard by a Judge of the Supreme
Court. Held, that the rehearing was by way of
retrial upon the evidence given before the spe-
cial magistrate, and that it was competent for
the judge of the Supreme Court, upon the rehear-
ing, to receive fresh evidence, which had not
been placed before the special magistrate. The
decision of ,the magistrate to give his consent to
the marriage was confirmed. Re V. [1964] South
Australian State Reports 189.

Marriage—Minors—Reéfusal of consent by one
parent—Rehearing by judge after decision of
magistrate—Principles on which Court acts—
Revocation of consent by other parent after deci-
sion of magistrate. To the marriage of a minor
one parent gave consent and the other refused.
The minor applied to a magistrate who refused.
The minor requested that the application be
reheard by a judge. Before the rehearing the
consenting parent revoked his consent. Held,
that—(a) the judge makes a fresh inquiry into
the matter; (b) he considers the position as it
then is; (c) the parent who, since he was then

consenting, was not a party to the original appli-
cation is entitled to be heard; and (d) only rea-
sonable objections to the marriage are to be con-
sidered and to be reasonable they must be rele-
vant to the proposed parties thereto and not
merely to the objector. The judge gave his
consent to the marriage. Re HampTON (1965)
Supreme Court of Tasmania. Not yet reported.

Marriage of young persons—Authorization by
court—Male under eighteen—Exceptional and
unusual circumstances—Pregnancy of proposed
wife. The applicant, aged seventeen and a half
years, wished to marry a girl who was pregnant
by him. On application under the Marriage Act
1961 (Commonwealth), s. 12, to a judge of the
Supreme Court for an order authorizing him to
marry, evidence was adduced, inter alia, as to
the desire of the parties to set up house and estab-
lish a home as soon as possible, as to the avail-
ability of living accommodation for them, as-to
their mental maturity and responsibleness, as to
the financial position and employment of the
applicant, and as to his ability and the oppor-
tunities of advancement open to him. The parents:
of both parties supported the application. Held,
that the particular circumstances of the case
were such as to constitute them circumstances
of such exceptional and unusual character as to
justify the making of an order; the court’s dis-
cretion should be exercised in favour of the appli-
cant, and the order sought should be made. Re
H. (aAN 1NFaNT) (1964) [1964-5]1 New South
Wales Reports 2004.



AUSTRIA

NOTE*

(1) In the field of jurisdiction no significant
events occurred as to the development of human
rights in Austria during 1965. The Austrian
Supreme Court, in particular the Constitutional
Court, followed in regard to the guaranteed fun-
damental and freedom rights the principles deve-
loped by long-term practice.

The only individual case of interest in this
context concerns a judgement by the Constitu-
tional Court, in which. it was stated that the
European Convention of Human Rights is to
be considered a constitutional order binding the
legislator in Austria.

1 Note furnished by the Government of Austria.

(2) No particular measures have been taken
by the legislation in the field of human rights
in 1965. The Council for problems arising in
connection with fundamental and freedom rights,
the establishment of which was reported in the
Austrian contribution to the United Nations Year-
book on Human Rights for 1964,2 held several
consultations in 1965. This Council has demons-
trated itself to be a most useful organ and
has clarified the basis for a new codification
of fundamental and freedom rights to such an
extent that during 1966 consultations and nego-
tiations on individual human -rights can be taken
up.

2 See p. 19.
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BOLIVIA

+ 1. Legislative- Decree No. 07032 of 24 January
19651 provides that general elections.for the
President and Vice-President. of the Republic,
and for senators .and deputies; are to be held on
the last Sunday of September. 1965. )

.2 Legrsla.tlve Decree ‘No, 07033 of 24 Ianuary
19652 establishés a ‘special comimission’ “within
the national armed forces to ensure that the
land réform’ is carried ‘out properly

‘3. Legrslatlve Decree No. 07034 -of 24 January
1965 3 repeals the Electoral Statute of 9 February
19564 and all the amendments thereto and estab-

1 Gaceta Oficial de Bolivia, No. 228, of 27 January
965.

2 Ibid.

3 Ibid.

4 For extracts from the Electoral Statute of 1956,
see Yearbook on Human Rights for 1956, pp. 24-27.
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hshes a Commrttee to draft new electoral legls-
latlon oL e e
4. Legrslatlve Decree No 07072 -of - 23 Feb-
ruary 19655 provides for the- prevention of
social disputes between ' employers and their
employees -during the pré-election period, in
accordance with the truce proclalmed in Legis-
lative Decree No. 7032 of 24 -January 1965.

s, Leglslatlve Decree No. 07168 of 17 May

1965 ¢ institutes compulsory military service for
all Bolivians from eighteen to sixty years of age.

6. Legrslatrve Decree No. 07420. of 8 Decem-
ber 1965 7 proclaims the tenth day of December
of each year as “ Human Rights Day”.

5 Gaceta Oficial de Bolivia, Nos.
3-10 March 1965.

6 Ibid., No. 245, of 26 May 1965.

7 Ibid., No. 273, of 8 December 1965.
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BRAZIL

ACT No. 4.771 ISSUING A NEW FOREST CODE *

‘1. The forests of Brazil, and all other forms

of vegetation that are recognized as being bene-
ficial to the land which they cover, are property
of value to all the inhabitants of the country;
property rights over them shall accordingly be
exercised with the limitations laid down in legis-
lation in general and in this Act in particular.

Proviso. Acts and omissions contrary to the
provisions of this Code in the use and working
of forests shall be considered use that is to the
detriment of property (Article 302, XI, b, of the
Code of Civil Procedure).

2. This Act hereby provides permanent pro-
tection for forests and other types of natural
vegetation. ...

5. The Public Authorities shall create:

(a) National, State and Municipal Parks and
Biological Reserves to protect exceptional
natural features, harmonizing the overall
protection of flora, fauna, and natural
beauty with use for educational, recrea-
tional and scientific purposes;

(b) National, State and Municipal Forests for
economic, technical and social purposes,
and shall set up reserves even in areas that
are not covered by forest but are intended
for use as forest.

Proviso. The exploitation of natural resources
in any manner whatever shall be prohibited in
National, State and Municipal Parks.

6. The owners of forests not protected under
this Act may make them subject to permanent pro-
tection after the forest authorities have ensured
that this is in the public interest. Such protec-
tion shall be for the period of time fixed by the
forest authorities and shall be shown in the
margin against the entry in the Public Record.

8. The distribution of plots for agriculture
undér land settlement and land reform plans

1 Didrio Oficial, No. 177, of 16 September 1965.
Translations of the Act into English and French have
been published by the United Nations Food and
Agricultural Organization as Food and Agricultural
Legislation Vol. XV—No. 2, XIII/1.
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shall not include land in the permanently .pro-
tected forest areas referred to in this Act nor
the forests required for supplies of timber and
other forest products either locally or nationally.

9. Areas of privately owned forest that’ are
physically part of other forest land that is subject
to special regulations, shall also come w1th1n the
scope of the said regulations. )

18. On privately owned land -where affores-
tation or reafforestation for permanent protection
is required, the Federal Public Authorities may
carry out such work without expropriating the
land concerned, should the owner fail to do it.

(1) If such areas are being uséd for crops,
the owner shall be compensated for the value
thereof.

(2) The areas used in this manner by the
Federal Public Authorities shall be exempt from
taxation.

19. With a view to improving economic yield,
owners of mixed forests may convert them into
homogeneous forests by making cuttings simul-
taneously or successively of all the trees to be
replaced, provided that before the imitiation of.
the work they sign an undertaking before the
competent authority. with respect to replacement
and the areas for cultivation.

20. Industrial undertakings, which by their
very nature consume large quantities of forest
raw material, shall be required, within such
radius as is considered economic for the working
and transport of timber, to maintain an orga-
nized service to ensure the planting of new areas
on land belonging to them or to third parties,
the output from which, in rational working con-
ditions, is equivalent to their consumption needs.

Proviso. Persons failing to comply with the
provisions of this Article shall, in addition to the
penalties provided for herein, be liable to the
payment of a fine equal to ten (10) per cent of
the commercial value of the native forest mate-
rial consumed in excess of the output which it
represents.

21. Iron-smelting concerns and transport and
other undertakings that use charcoal, timber or
other raw materials of vegetable origin shall be
required to maintain their own forests for ratio-
nal exploitation or to form forests for their
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supply needs either directly or through under-
takings in which they participate.

Proviso. The competent authority shall lay
down the time limit which each undertaking
shall be allowed for compliance with the provi-
sions of this Article, and this shall vary from
five to ten years.

. 22. The Brazilian Union shall control directly
the application of the provisions of this Code
either through the Ministry of Agriculture or in
agreement with the States and Municipalities,
and it may for this purpose set up whatever
services are required.

23. The control and protection of forests by
the specialized services shall not prevent the
police authorities from taking action on their own
initiative.

24, Forest officers shall in the exercise of their
duties have the status of public security officials
and shall be entitled to carry arms.

25. In the event of the outbreak in rural areas
of fires which cannot be extinguished with nor-
mal equipment, it shall be the responsibility not
only of forest officers but also of all other public
authorities to requisition equipment and mobil-
ize the men capable of giving assistance. '

29. Penalties shall apply to offenders irrespec-
tive of whether such persons are:

(@) direct offenders;

(b) tenants, sharecroppers, legal landholders,
managers, administrators, directors, pros-
pective purchasers or owners of forest
areas, if the offences were committed by
agents or subordinates acting in the
interests of principals or hierarchical
superiors;

(c¢) authorities responsible for omissions or
who give encouragement by illegal consent
to perpetration of illegal acts.

30. The general rules set forth in the Penal
Code and in the Penal Offences Law shall apply
to the offences provided for in this Code, unless
this Act provides otherwise.

31. Aggravating circumstances, in so far as the
punishment is concerned, shall, in addition to
those laid down in the Penal Code and the
Penal Offences Law, include:

(a) committing offences during natural seeding
periods or at the time of the formation
of the vegetation which has been damaged,
during the night, on Sundays or holidays
and during periods of drought or flood;

(b) committing offences  in’ a “permanently
protected forest or in such manner as
to involve material withdrawn from such
forests.

32. Prosecution shall not depend upon com-
plaint, even in the event of damage to private
property, whenever the property concerned is
forest property or other forms of vegetation,

work equipment, and documents or deeds relat-
ing to forest protection under this Act.

33. The competent . authorities for initiating,
administering and proceeding with police inqui-
ries, for drawing up warrants for the arrest of
persons found in flagrante delicto and for ini-
tiating criminal proceedings for the crimes or
offences provided for in this Act and other legis-
lation shall, when such crimes and offences
involve forests, other types of vegetation, work
equipment, documents and products therefrom
be:

(a) the authorities listed in the Code of Crimi-
nal Procedure;

(b) the officials of the Forests Service and -
of autonomous bodies whose functions
include responsibility for such matters,
when appointed to carry out control and
inspection work.

Proviso. In the event of the initiation of penal
action simultaneously by separate authorities for
a single act, the judge shall bring the various
cases together in the area of jurisdiction which is
established as competent. .

34. The authorities referred to in subpara-
graph (b) of the foregoing article shall, once
the report of an offence has been confirmed by
the Office of the Attorney-General (Ministério
Piblico), have competence equal to that of the
Office of the Attorney-General for acting in an
auxiliary capacity to bring the matters referred
to in this Act before the normal courts. o

35. The authorities shall seize any products
or equipment used in committing offences and
if such products or equipment are not of the
size or type that they can be present during
the inquiry, they shall be handed over to the
local public depositary, if there is any, and if
not, to such person as shall be appointed by the
judge for their return in due course to the person °
who has incurred the damage. If the said pro-
ducts or equipment belong to the person who
committed the offence, they shall be sold by
public auction.

42. Two years after the promulgation of this
Act, no authority shall permit the use of school
reading text books that do not contain texts on
forest training previously approved by the Fede-
ral Education Council after hearing the compe-
tent forest body.

(1) Radio and television stations, shall be
required to include in their programs texts and
material dealing with forest questions as approv-
ed by the competent authority; such broadcasts
shall amount to a minimum of five (5) minutes
per week on the same or different days.

(2) Official maps and charts shall be required
to show Public Parks and Forests.

(3) The Union and the States shall promote
the creation and development of forest training
schools at the various educational levels. -

43. A Forest Week is hereby established to be
celebrated on the dates fixed by Federal Decree



BRAZIL 25

for the various regions of the country. Forest
Week shall also be compulsorily celebrated in
public and subsidized schools and institutions
through objective programs that give emphasis
to the value of forests in relation to their pro-
ducts and the benefits to be derived therefrom
and that show the correct way of managing and
maintaining forests.

Proviso. During Forest Week arrangements
shall be made to hold meetings, lectures,
reafforestation days and other ceremonies and
celebrations to draw attention to the fact that
forests are a renewable natural resource of great
economic and social value.



BULGARIA

NOTE*

1. Legislation directly related to international affairs,
_ international agreements and legal relations with
international implications

1. NON-APPLICABILITY OF STATUTORY LIMITATIONS
TO CRIME AGAINST HUMANITY

Decree on the non-applicability of statutory .

limitation to war crimes and crimes against
peace and humanity, promulgated by the Pre-
sidium of the National Assembly on 22 March
1965 and published in the Official Gazette, No. 23,
of 23 March 1965. By this Decree Bulgaria aligns
_itself with those States which have adopted in
their legislation and their practice the prin-
ciple of international law concerning the non-
applicability of statutory limitation to persons
who have committed war crimes and crimes
against peace and humanity.

2. PREVENTION OF DOUBLE TAXATION

(a) Decree amending article 22 of 'the Act
on duties and local taxes (Official Gazette, No. 1,
of 5 January 1965), which provides that Bul-
garian nationals shall not be required to pay
duties on inheritance received abroad; this pro-
vision applies also to duties on inheritance
received before the promulgation of the Decree.

(b) Act amending and supplementing the Act
on interest on taxes, dues and other debts to the
State, the Income Tax Act, the Act on duties
and local taxes, the Property Insurance Act and
the Act on raising the birth-rate and encouraging
large families (Official Gazette, No. 52, of 2 July
1965), which contains amendments, infer alia,
to the Income Tax Act, to exempt from taxation
royalties and other fees paid to Bulgarian natio-
nals in foreign currency by the Copyright Pro-
tection. Office when they are taxed abroad.
Rovyalties and fees paid by Bulgarian Govern-
ment offices, enterprises and other organizations
to foreign authors are taxed in Bulgaria on the
basis of reciprocity with the foreign country
¢oncerned.

1 Note communicated by Professor Anguel Angue-
loff of the University of Sofia, Legal Adviser to the
Ministry of Foreign Affairs, correspondent of the
Yearbook on Human Rights, appointed by the
Government of«the People’s Republic of Bulgaria.
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- (¢) Rules

II. National legislation

1. PoLITICAL RIGHTS

Act amending article 18, paragraph II, of the
Constitution of the People’s Republic of Bulgaria
and Act amending article 25 of the Act on elec-
tions to the legislature in the People’s Republic
of Bulgaria, published in the Official Gazette
of 10 December 1965, providing that deputies
shall be elected at the rate of one deputy per
20,000 inhabitants, instead of one deputy per
25,000, as previously, thus making the National
Assembly even more broadly representative than
before.

2. PROTECTION OF LIFE AND HEALTH

Of the numerous measures enacted in this
sphere, the following deserve special mention:

(a) Regulations governing the organization
and supervision of protection against X-rays in
the People’s Republic of Bulgaria, approved by
the General Inspector of Health and published
in the Official Gazette, No. 46, of 11 June 1965.

(b) Regulations for protection against radia-
tion, approved by the Ministry of Health and
Welfare and by the State Committee for Science
and Technical Advancement and published in
the Official Gazette, No. 59, of 27 June 1965.

governing work with radioactive
material, approved by the Ministry of Health
and Welfare and by the Committee on the Peace-
ful Use of Atomic Energy of the Council of
Ministers and published in the Official Gazette,
No. 63, of 10 August 1965.

(d) Rules for protection from radiation used
in gamma defectoscopy, approved by the Minis-
try of Health and Welfare and published in the
Official Gazette, No. 95, of 3 December 1965.

3. RAISING THE LEVEL OF LIVING

(a) Order No. 58 of the Central Committee
of the Bulgarian Communist Party, the Council
of Ministers of the People’s Republic of Bulgaria

- and the Central Council of Trade Unions, of

13 December 1965, on the raising of the people’s
level of living in 1966 and 1967, published in the
Official Gazette, No. 99, of 17 December 1965.
The Order is in the form of a programme and
provides for a series of measures relating to wages
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and social insurance, as a result of which workers
will receive approximately 100 million (leva)
more in 1966 and approximately 300 million
(leva) more in 1967.

(b) Decree amending and supplementing the
Decree concerning the raising of the birth rate
and the encouragement of large families (Official
Gazette, No. 99, of 17 December 1965), which
provides for increases in lump-sum allowances
upon the birth of a child and an increase in
monthly allowances for children, which are paid
in addition to wages and pensions to the families
of workers, civil servants, members of handicraft
co-operatives and retired persons.

(c) Decree amending and supplementing the
Labour Code (Official Gazette, No. 99, of 17
December 1965), which provides for increased
cash compensation in the case of temporary
incapacity to work following a period of
uninterrupted service. In the case of an employ-
ment accident or.occupational disease, compen-
sation is paid at the rate of 90 per cent, irrespec-
Tive of the period of service.

(d) Decree authorizing retired persons engaged
in agricultural work to receive the full amount
of their pensions, published in the Official
Gazette, No. 56, of 16 July 1965.

(e) Decree amending and supplementing the
Decree concerning the raising of the birth-rate
and the encouragement of large families (Official
Gazette, No. 60, of 30 July 1965) provides for tax
exemption for persons recognized as disabled

(groups I, II and III) by the cancellation of the
conditions previously ‘stipulated.

4. LABOUR LEGISLATION. EXTENSION OF THE RIGHTS
AND PRIVILEGES ACCORDED FOR A LONG PERIOD
OF UNINTERRUPTED SERVICE

(a) Order No. 48 of the Council of Ministers
of 9 November 1965 concerning the rights and
privileges accorded for a long period of uninterrup-
ted service in undertakings, government offices__
and orgamzatwns an extract from whicK was-
published in the Official Gazette, No. 90, of 16
November 1965.

(b) The following should also be mentioned
in this connexion:

(1) Decree cancelling article 150-a of the
Labour Code, published in the Official Gazette,
No. 1, of 5 January 1965 (the text will be can-
celled as from 1 January 1965);

(2) Decree amending and supplementing
article 177 of the Labour Code defining the
concept of a long period of uninterrupted ser-
vice within the meaning of the Labour Code;

' (3) Amendment to paragraph 87 of the Regu-
lations for the application of Part III of the
Labour Code;

(4) Amendment to item 39 of the Ordinance
on the renumeration of work in the case
of interruption, replacement or simultaneous
employment in several jobs, published in the
Official Gazette, No. 90, of 16 November 1965.



BURUNDI

ROYAL ORDER No. 001/611 OF 24 DECEMBER 1964
ESTABLISHING THE BURUNDI NATIONAL COMMISSION FOR UNESCO?

Art. 1. A National Commission for UNESCO
shall be established in Burundi under the autho-
rity of the Minister of Education and Culture.

Art. 5. The National Commission shall serve
as a consultative, liaison and information agency
and shall assume executive functions.

(a) The Commission shall serve as a consul-
tative agency with regard to:
Consideration of the draft programme and
budget of UNESCO;
Implementation of the resolutions
UNESCO General Conference;
Participation in symposia, seminars and confe-
rences organized by UNESCO.
(b) The Commission shall ensure permanent
liaison:
_ Between the Kingdom of Burundi and the
UNESCO Secretariat;

of the

1 Bulletin officiel du Burundi, No. 1, of 1 January
1965.

With the National Commissions of the various
member countries;

Between the educational, scientific and cul-
tural organizations of Burundi which are
concerned with the aims and activities of
UNESCO.

(¢) The National Commission shall be res-
ponsible for: ;

Informing UNESCO about the various aspects
of educational and cultural activity in
Burundi;

Informing the public about the programme
and work of UNESCO in Burundi and
throughout the world;

Initiating action for the realization of the ideas
of UNESCO in Burundi.
(d) The National Commission shall:

Submit to the competent authorities proposals
suitable for implementation on the national
level;

Propose and promote educational and cultural
activities.

LEGISLATIVE ORDER No. 001/685 OF 29 MARCH 1965 INSTITUTING THE ELEC-
TORAL CODE OF THE KINGDOM OF BURUNDI FOR ELECTIONS TO THE

LEGISLATURE #

TiTLE I

The National Assembly .
CHAPTER 1. GENERAL
Article 1

The National Assembly shall consist of thirty-
three deputies elected by universal suffrage.

2 Jbid., No. 3 b, of 29 March 1965.
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CuAPTER II. NOMINATION OF CANDIDATES

SECTION 2. ELIGIBILITY
Article 8

Persons of both sexes shall be eligible if, on
the final date for the nomination of candidates,
they:

possess Burundi nationality by birth or natu-

ralization;

are domiciled in Burundi;

are at least twenty-five years of age;

enjoy civil and political rights;

have successfully completed two years of post-

primary education or can show that they
have equivalent experience, especially by
engaging in some service or occupation.
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Article 9

The following shall not be eligible:

1. Persons sentenced to penal servitude for
more than five years during the twenty years
preceding the final date for the nomination of
candidates;

2. Persons sentenced to penal servitude for
more than one year but not more than five years
during the ten years preceding the final date for
the nomination of candidates;

Provisions 1 and 2 above shall not apply to
persons who have received an amnesty or to
persons convicted for violating an administrative
police decision or for offences committed through
negligence.

3. Persons confined to an institution or hospital
by reason of insanity;

4, Persons serving a prison sentence, except
those who are in custody for violating an adminis-
trative police decision;

5. Members of the National Army or of the
gendarmerie on active service;

6. Officials serving in the Cabmet of the King
or in his personal service.

SECTION 4. ACTIONS OPPOSING NOMINATION

Article 15

An action opposing the nomination of a candi-
date may be brought before the Appeals Court
not later than thirteen days before the date of
the elections through the Provincial Governor,
who shall attach his observations and supporting
documents.

Article 16

The Appeals Court shall rule on actions
opposing nomination not later than ten days
before the elections begin. Copies of its ruling
shall be sent to the Provincial Governor, the
Burgomasters of the electoral district, the appli-
cant and the candidate.

CHAPTER III. ELECTORS

SECTION 2. THE ELECTORATE

Article 21

Persons of either sex who are at least eighteen
years of age and possess Burundi nationality at
the time that the roll is closed shall be electors
for the purpose of choosing members of the
National Assembly.

The following shall not take part in the elec-
tions and shall not be entered in the roll:

1. Prisoners convicted for a criminal offence;

2. Persons held in legal custody under chapter
1T of the Code of Criminal Procedure;

3. Persons confined to an institution or hospital
by reason of insanity;

4. Members of the National Army or the
gendarmerie on active service;

5. Persons who took up residence in the elec-
toral district less than three months before the
date set for closing the rolls.

TiTLE I1

The Senate
CHAPTER I. GENERAL

Article 83

The Senate shall consist of sixteen senators,
of whom eight shall be elected, four co-opted
and four appointed.

Article 85

In order to become a senator a person must:

possess Burundi nationality by birth or natu-
ralization; .
be domiciled in Burundi;

be at least thirty-five years of age;

not have been sentenced to more than five

years’ penal servitude during the preceding
twenty years, or to between one and five
years’ penal servitude during the preceding
ten years.

The following persons may not be elected,
co-opted or appointed senators or alternate
senators:

persons confined to an institution or hospital

by reason of insanity;

persons serving a prison sentence, except those

who are in custody for violating an adminis-
trative police decision;

members of the National Army or the gendar-

merie on active service;

members or alternate members of the Natio--

nal Assembly;

officials serving in the Cabinet of the King
or in his personal service.

CHAPTER II. ELECTED SENATORS
SECTION 1. GENERAL

Each province shall elect one senator and his
alternate.

The elected deputies in the province shall
designate two of the candidates who have pre-
sented themselves for this purpose.

The National Assembly shall elect by a simple
majority, from the two candidates thus nomina-
ted, the senator who is to represent the province
concerned, the remaining nominee becoming
automatically the elected senator’s alternate.
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SECTION 2.
NOMINATIONS AND APPEALS AGAINST THEM

Article 92

An appeal against a decision by the Provincial
Governor relating to the acceptance or refusal
of a nomination may be lodged with the Appeals
Court not later than the third day following the
final date for nomination of candidates.

The Provincial Governor shall be informed
that an appeal has been lodged and shall trans-
mit any supporting evidence to the Appeals
Court.

The appeal shall be sent by registered post
and shall state the identity and address of the
appellant.

Article 93

The Appeals Court shall rule within three
days.

If the Provincial Governor’s decision is over-
ruled, the Court shall declare the period for nomi-
nations to be reopened and shall set a new clos-
ing date for such nominations.

CHAPTER III. CO-OPTED SENATORS
Article 99

Within fifteen days of their election by the
Natjonal Assembly, the eight elected senators
shall designate by co-optation four other senators
and their alternates.

They shall choose freely from persons fulfil-
ling the conditions laid down in article 85 and
accepting co-optation.

If, ten days after their election, the eight elec-
ted senators, under the provisional chairmanship
of the oldest, have not succeeded in deciding
unanimously on the complete list of the four
co-opted senators and their alternates, they may,
in groups of two elected senators, elect one co-
opted senator and his alternate, each elected
senator being entitled to participate only once in
such co-optation.

If, at the end of the fifteen days, not all the
offices of co-opted senator and alternate co-opted
senator have been filled, the King, acting upon
the advice of the Crown Council, shall appoint
a person fulfilling the conditions set out in article
85 and accepting appointment to fill each of the
vacancies.

CHAPTER IV. APPOINTED SENATORS

Article 100

On the advice of the Crown Council, the King
shall appoint the last four senators and their
alternates from among the persons fulfilling the
conditions set out in article 85 and accepting
appointment.
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FULFILMENT OF THE STATE PLAN FOR THE DEVELOPMENT OF THE NATIONAL
ECONOMY OF THE BYELORUSSIAN SSR IN 1965 — REPORT OF THE CENTRAL
STATISTICAL BOARD OF THE COUNCIL OF MINISTERS OF THE BYELO-

RUSSIAN SSR*

(EXTRACTS)

V. RISE IN THE MATERIAL PROSPERITY AND
CULTURAL LEVEL OF THE PEOPLE

The average annual number of manual and
non-manual workers employed in the national
economy of the Republic in 1965 was over
24 million, an increase of 7 per cent over the
previous year.

During the year 30,500 young workers were
trained in trade schools and vocational-technical
schools. In addition, some 450,000 persons recei-
ved advanced training and were taught new
occupations through individual and group appren-
ticeship and courses conducted directly at enter-
prises and on collective farms.

At the end of 1964 and in 1965, 599,000 wor-
kers in branches of the national economy directly
serving the population received wage increases.
Workers in education received an average in-
crease of 29 per cent, workers in health 30 per
cent, workers in the housing and municipal ser-
vices 25 per cent, and workers in trade and
public catering 26 per cent.

The minimum pay of manual and non-manual
workers was raised in all branches of the national
economy where such an increase had not already
been effected.

A State pension scheme for collective farmers
was introduced with effect from the beginning
of 1965. Persons receiving pensions from the
Centralized Union of Collective Farmers® Social
Security Fund had numbered about 500,000 at the
end of the year, by which time a total of over
1.2 million manual and non-manual workers, col-
lective farmers and members of their families
were receiving pensions.

In 1965 the population of the Republic recei-
ved out of social consumption funds grants and
benefits amounting to more than 1,200 million
roubles, or 18 per cent more than in 1964, in
pensions, allowances, students’ grants, paid vaca-
tions, free education, free medical care and other
services.

The average cash earnings of all manual and
non-manual workers in the national economy of

1 Texts furnished by the Government of the Byelo-
russian Soviet Socialist Republic.
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the Republic rose in 1965 by 7.5 per cent over
the 1964 level.

Individual deposits in savings banks increased
by 89 million roubles, or 22 per cent, over the
previous year and by the end of the year totalled
499 million roubles; the number of depositors
increased by 99,000, or 7 per cent, and at
1 January 1966 was 1,516,000. i

The volume of State and co-operative retail
trade in 1965 amounted to 3,109,000 roubles,
an increase of 12 per cent over 1964 in compa-
rable prices. The retail turnover of consumer
co-operatives trading in rural areas rose by 14 per
cent in the same period.

The annual plan for retail trade turnover was
fulfilled by 103 per cent; in particular,  the
Ministry of Trade fulfilled the plan by 102.5 per
cent, and the Byelorussian Union of Co-opera-
tives by 103 per cent.

On 25 April 1965, State retail prices for
woollen, silk and linen fabrics, clothing and
underwear, hosiery and other consumer goods
were lowered. The saving to the population from
this price cut was equivalent to 35 million roubles
over the year.

Further progress was achieved in public edu-
cation, science and culture.

In the past year over 2,537,000 persons recei-
ved education of one type or another; 782,000
persons attended general education schools of all
types, or 53,000 more than in 1964. About
170,000 persons completed the eight-year school
and 47,000 completed secondary school. Enrol-
ment in extended-day schools and classes and in
boarding schools totalled over 119,000.

There are 226,000 persons receiving education
in higher and specialized secondary educational
establishments, 104,000 of these in higher edu-
cational establishments and 122,000 in technical
colleges.

In 1965, 12,400 specialists graduated from
higher educational establishments and 20,900
from specialized secondary educational estab-
lishments.

In the past year 65,500 persons were admitted
to higher and specialized secondary educational
establishments, 25,100 of them to the former
and 40,400 to the latter.
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At the end of 1965 about 400,000 specialists
with higher or specialized secondary education
were working in the national economy. That
number was 8 per cent higher than the 1964 level.

The number of scientific workers employed
in scientific institutions, higher educational estab-
lishments and other organizations amounted to
over 14,000 at the end of 1965.

The number of cinema attendances was over

131 million, an increase of 3 million over 1964.

There was large-scale construction of housing
and public amenities. A total of about 2.5 million
square metres of housing, financed both by the
State and by manual and non-manual workers
from their own resources and with the help of
State loans, was brought into occupancy in towns
and rural localities. This included 280,000 square
metres of housing built by housing co-operatives,
or 80 per cent more than in the previous year. In
addition, more than 15,000 dwellings were built

on collective farms (by the collective farms,
collective farmers and the rural intelligentsia).

During the past year more than 320,000 per-
sons in the Republic moved into new apart-
ments and houses or improved their old dwellings.

Large-scale capital investment has been made
in the construction of educational, cultural and
health institutions.

Considerable work has been done to supply
dwellings with gas. The number of apartments
with gas rose during the year by 75,000, or
32 per cent.

Medical services to the population improved.
The number of doctors in all categories increased
during the year by more than 1,200. There was
an increase in the number of beds in hospitals,
sanatoria, rest-homes and boarding-schools.

The population of the Byelorussian SSR on
1 January 1966 was 8.6 million.

CENTRAL STATISTICAL BOARD OF THE COUNCIL OF MINISTERS OF THE BYELO-
RUSSTAN SSR ACT CONCERNING THE STATE BUDGET OF THE BYELORUSSIAN
SOVIET SOCIALIST REPUBLIC FOR 1965, ADOPTED ON 23 DECEMBER 1964

(EXTRACTS)

The Supreme Soviet of the Byelorussian Soviet
Socialist Republic hereby resolves:

Art 1. To approve the State budget of the
Byelorussian SSR for 1965 submitted by the
Council of Ministers of the Byelorussian SSR,
together with the amendments adopted on
the report of the Budget Commission of the
Supreme Soviet of the Byelorussian SSR, pro-
viding for total revenue and expenditure of
1,687,802 roubles.

Art. 2. To establish the revenue from State
and co-operative undertakings and organiza-
tions—turnover tax, tax on profits, income tax
and other revenues from the socialist economy—
under the State budget of the Byelorussian SSR
for 1965 at the sum of 1,578,857 roubles.

Art. 3. To appropriate a total of 742,054
roubles under the State budget of the Byelo-
russian SSR for 1965 for the financing of the

ORDER OF THE SUPREME SOVIET OF

national economy—continued development of the
chemical, petroleum-refining, machine-building
and other branches of heavy industry, construc-
tion, light industry, the foodstuffs industry, agri-
culture, transport, housing and municipal ser-
vices and other branches of the national economy.

Art. 4. To appropriate a total of 855,690,000
roubles under the State budget of the Byelo-
russian SSR for 1965, including 140,567,000 roubles
under the State social insurance budget, for
social and cultural development—general edu-
cation schools, specialized secondary schools,
higher educational establishments, scientific and
research institutions, workshop and factory train-
ing schools, libraries, clubs, theatres, the Press,
broadcasting, and other educational and cultural
activities; hospitals, créches, sanatoria and other
health and physical culture establishments; pen-
sions and allowances.

THE BYELORUSSIAN SSR ON THE FUL-

FILMENT OF THE STATE BUDGET OF THE BYELORUSSIAN SSR FOR 1964,

ADOPTED ON 17 JUNE 1965

(EXTRACTS)

The Supreme Soviet of the Byelorussian SSR
notes that as a result of the successful fulfilment
of the main targets of the State plan for- the
development of the national economy, the more

intensive employment of the labour force and
the further improvement of economic and control
work in the Council of National Economy and
the ministries, departments and executive com-
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mittees of the local Soviets of Working People’s
Deputies of the Republic in 1964, the budget
revenues were collected in full, thus ensuring the
uninterrupted financing of the measures provided
for in the national economic plan and budget
for 1964.

The plan for revenues under the budget of
the Byelorussian SSR for 1964, as amended, was
fulfilled 105.1 per cent. Some of the main compo-
nents were as follows: turnover tax—103 per
cent, tax on profits—102.4 per cent, income tax
from collective farms—105.7 per cent, taxes
from the- population—102.9 per cent. The plan
for expenditure under the State budget of the
Byelorussian SSR was fulfilled 1024 per cent,

the major components being as follows: national
economy—105.2 per cent, social and cultural
measures—100.1 per cent, maintenance of organs
of State administration—99.7 per cent.

As a result of the over-fulfilment of industrial
production and sales plans and of the targets
for increased labour productivity, lower produc-
tion costs and increased output efficiency, the
turnover tax produced 18.7 million roubles and
the tax on profits 15.1 million roubles in budget
revenues over the target figures. This made pos-
sible additional expenditure, necessitated by the
growth of the national economy, and expenditure
on social and cultural development, in a total
amount of 26.5 million roubles.

ACT OF THE BYELORUSSIAN SOVIET.SOCIALIST REPUBLIC CONCERNING THE
ORGANS OF POPULAR CONTROL IN THE BYELORUSSIAN SSR, ADOPTED

ON 22 DECEMBER 1965

In accordance with the USSR Act of 9 Decem-
ber 1965 concerning organs of popular control
in the USSR, the Supreme Soviet of the Byelo-
russian Soviet Socialist Republic hereby resolves
that:

Art. 1. The organs of Party and State control
of the Byelorussian SSR shall be transformed
into organs of popular control.

Art. 2. The organs of popular control in the
Byelorussian SSR shall be the Committee of
Popular Control of the Byelorussian SSR, the
committees of popular control of regions, towns
and districts, and popular control groups and
posts at rural and settlement Soviets of Working
People’s Deputies, enterprises, collective farms,
institutions, organizations and military units.

ORDER OF THE PRESIDIUM OF THE SUPREME SOVIET OF THE BYELORUSSIAN
SSR CONCERNING FREE TRANSPORT FOR SCHOOL CHILDREN LIVING IN
RURAL AREAS, ADOPTED ON 6 AUGUST 1965

In accordance with the Order of the Presidium
of the Supreme Soviet of the USSR of 9 July
1965 on free transport for school children resi-
dent in rural areas, the Presidium of the Supreme
Soviet of  the Byelorussian SSR hereby resolves
that:

1. As of 1 September 1965, regular free trans-
port to and from school shall be provided every-
where in the Byelorussian SSR for pupils of ele-
mentary, eight-year and secondary general edu-
cation schools resident in rural areas,.

2. The Council of Ministers of the Byelorus-
sian SSR shall prepare and carry out the necés-
sary measures to introduce free transport for
school children resident in rural areas, providing
for the financing of such measures under the
budget of the Republic.

In organizing free transport for school children,
use shall be made of express buses, the transport
facilities of State farms and other enterprises
and organizations, suburban and local trains,
and the transport facilities of collective farms.

ORDER OF THE SUPREME SOVIET OF THE BYELORUSSIAN SSR ON THE STATE
OF AND MEASURES TO IMPROVE THE WORK OF BYELORUSSIAN CULTU-
‘RAL AND EDUCATIONAL INSTITUTIONS, ADOPTED ON 22 OCTOBER 1965

(EXTRACTS)

The Supreme Soviet of the Byelorussian SSR
RESOLVES: :

1. To draw the attention of regional, city,
district, settlement and village Soviets of Work-
ing People’s Deputies in the Republic to the

necessity of doing everything possible to improve
the work of cultural and educational institutions
for the ideological and political education of
working people and the fullest possible satisfac-
tion of their cultural needs.
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Cultural and educational institutions must
seek daily to co-ordinate their work with the
practice of communist construction and publicize
more widely the latest achievements of science
and technology and the experience of leading
workers in industry and agriculture.

2. To instruct the Ministry of Culture of the
Byelorussian SSR and the local Soviets of Work-
ing People’s Deputies and. their executive
committees:

To take steps to ensure that cultural centres,
clubs, libraries, museums and parks of culture
and rest become genuine centres for mass poli-
tical, cultural and educational work and to ensure
that in their activities wide use is made of the
most efficacious forms and methods of work
among the population;

To take steps to expand and rationalize the
system of cultural and educational institutions,
with particular attention to the unconditional
necessity of fulfilling the plans for the construc-
tion of such institutions;

To give greater attention to supplying cultural
and educational institutions with furniture,
equipment, musical instruments and visual and
methodological aids;

To ensure that routine and major maintenance
of the premises of cultural centres, clubs, libra-
ries ‘and cinemas is carried out in good time and
to develop the amenities and plant greenery on
the sites adjacent to cultural institutions, turning
them into places of rest for working people;

To take steps to increase and renew stocks
of books and improve services to readers, to make
greater use of inter-library loans of books and
to give every support to any action taken to
establish libraries on a voluntary basis; '

To pay greater attention to improving the

esthetic education of the population, particularly
of young people, and to strive to develop amateur
artistic activities; to .strengthen and expand by
all possible means the system of national and
amateur theatres and choral and musical groups,
introducing into their repertoire the best works
of Soviet authors, and to arrange for more fre-
quent reviews, reports on creative activity and
competitions for amateur artistic groups and more
frequent song festivals; to develop more widely
patronage of rural cultural.and educational insti-
tutions by professional associations and urban
cultural institutions.

3. To instruct local Soviets of Working
People’s Deputies to ensure that standing com-
mittees and deputies play a greater and more
active role in solving the practical problems of
cultural construction and to do more to involve
the community in the work. of cultural-and edu-
cational institutions.

To arrange for annual reports to the population
by the directors of clubs. cultural centres, libra-

ries, cinemas, muséums and parks of culture and
rest. ) :

4. To instruct the State Committee of Cinemato-
graphy of the Council of Ministers of the Byelo-
russian SSR and the executive committees of
local Soviets of Working People’s Deputies to
ensure that the cinema plays a greater role in the
communist education of the population. To pro-
vide in the next few years for the installation of
stationary cinematographic projectors at all cen-
tral buildings of collective and State farms. To
create the necessary conditions for improving
film showings with portable equipment.

To pay special attention to selecting, and
improving the quality of, the films shown. To
increase the number of showings for children.
To organize regular showings of agricultural
films, news and documentaries and popular scien-
tific films at all rural cinematographic establish-
ments, to make wider use of such films at lec-
tures and discussions and to improve the techni-
cal handling of portable and stationary cinema
equipment and films.

5. To instruct the Ministry of Culture of the
Byelorussian SSR and the State Committee on
Construction of the Council of Ministers of the
Byelorussian SSR to prepare standard plans in
1966 for rural cultural centres and libraries,
making wide - use of local building materials.

6. To recommend the Byelorussian Republi-
can Trade Union Council to improve further the
activities of the cultural institutions operated
by the trade unions, and to give them a greater
role in mass political, cultural and educational
work among manual and non-manual workers and
members of their families.

7. To instruct the Council of Ministers of the .

Byelorussian SSR to examine questions relating

to the construction and supply of materials and
equipment to cultural and educational institu-
tions and to the expansion of initial and advanced
training courses for personnel for these institu-
tions, and to consider proposals and comments
put forward by deputies at the session of the
Supreme Soviet and take appropriate decisions
on them.

*
ok ok

The Supreme Soviet of the Byelorussian SSR
expresses the conviction that the local Soviets
of Working People’s Deputies and their execu-
tive committees, ministries and departments, the
Byelorussian cultural and educational institu-
tions and the public will make every effort to
raise the cultural services to the population in
the near future to the level of the requirements
arising out of the historic decisions of the
Twenty-Second Congress and the Programme of
the Communist Party of the Soviet Union.
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DECREE OF THE PRESIDIUM OF THE SUPREME SOVIET OF THE BYELO-
RUSSIAN SSR ON AMENDMENTS TO THE CODE OF ACTS ON MARRIAGE,
THE FAMILY AND GUARDIANSHIP OF THE BYELORUSSIAN SSR, ADOPTED

ON 31 DECEMBER 1965

(EXTRACTS)

In accordance with the Decree of the Presi-
dium of the Supreme Soviet of the USSR. of
10 December 1965 amending the procedure for
the judicial hearing of divorce suits, the Presi-
dium of the Supreme Soviet of the Byelorussian
SSR resolves:

1. To amend articles 30 and 31 of the Code
of Acts on Marriage, the Family and Guardian-
ship of the Byelorussian SSR to read as follows:

“30. The district (urban) people’s court
shall ascertain the grounds upon which the
divorce petition has been filed and take steps
to reconcile the spouses.

“The district (urban) court may postpone
its hearing of the suit and designate a time-
limit for the reconciliation of the spouses.

“If no reconciliation takes place and the
court satisfies itself that the continued cohabi-

tation of the spouses and the preservation of
the family have become impossible, the dis-
trict (urban) people’s court shall declare the
marriage dissolved.

“31. In déclaring a marriage dissolved, the
district (urban) people’s court shall:

“ (@) Make “orders as to the custody and
maintenance of the children;

“(b) Determine the specific or proportion-
ate division of the property between the
parties;

“(c) Restore to each divorced spouse, on
request, his or her surname before marriage;

“(d) Determine the sum to be paid by one
or both parties when a divorce certificate is
issued to them.” .

INSTRUCTIONS CONTAINING RULES FOR PAYMENT FOR LEGAL ASSISTANCE
FURNISHED BY LAWYERS TO CITIZENS, ENTERPRISES, INSTITUTIONS, STATE
FARMS, COLLECTIVE FARMS AND OTHER ORGANIZATIONS. CONFIRMED
BY ORDER OF THE COUNCIL OF MINISTERS OF THE BYELORUSSIAN SSR

OF 30 NOVEMBER 1965

(EXTRACTS)

4. Legal assistance shall be furnished by the
lawyer free of charge in the following cases:

(a) The provision of explanations and infor-
mation to citizens concerning legal questions,
except as provided in paragraph 5, sub-paragraph
(f) of these Instructions; ;

(b) The pleading of suits for the recovery of
alimony;

(¢) The pleading of labour cases;

(d) The pleading of suits for damages caused
by maiming or other injury to health sustained
at work;

(e) The pleading of suits for compensation to
the dependants of a deceased person;

(f) The preparation of applications for pen-
sions and allowances;

(g) The preparation of applications, com-
plaints and other legal documents—not requir-
ing the lawyer to familiarize himself with a-judi-
cial case—for members of the armed forces on
active service and for Category I and II invalids;

(%) The preparation of applications and com-
plaints and in giving advice in enterprises,
institutions, State farms, collective farms and
other organizations, and in the reception offices
of executive committees of Soviets of Working
People’s Deputies, military commissariats and
propaganda centres;

() The pleading of suits brought against
collective farms by their members for the recovery
of payment for days worked.

In the cases referred to in sub-paragraphs
b), (), (@), (¢) and (i) above, free assistance
shall be given only to the plaintiff.

The Presidium of the College of Advocates and
the head of the legal consultation office shall have
the right to waive payment for additional types
of legal assistance in individual cases, depending
on the financial circumstances of the citizens
concerned.

5. The fees payable for the preparation of

legal documents (applications, agreements, com-
plaints, etc.) by a lawyer shall be as follows:
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(f) For consultation on the law and giving
advice on legal questions requiring the lawyer
to familiarize himself with judicial and other
documents: not more than two roubles.

No fee shall be charged for the preparation of
an appeal by a lawyer representing a person in
criminal or civil proceedings in a court of first
instance.

ORDER OF THE CENTRAL COMMITTEE OF THE COMMUNIST PARTY OF BYELO-
RUSSIA AND THE COUNCIL OF MINISTERS OF THE BYELORUSSIAN SSR
ON IMPROVING SERVICES TO THE PEOPLE OF THE BYELORUSSIAN SSR,

ADOPTED ON 19 JUNE 1965

(EXTRACTS)

The Central Committee of the Communist
Party of Byelorussia and the Council of Minis-
ters of the Byelorussian SSR consider that Party,
trade-union and Young Communist organizations
and the executive committees of regional, city
and district Soviets of Working People’s Deputies
should concentrate on improving the work of
enterprises providing services to the population.

Greater attention must be given to the manage-
ment of organizations and enterprises providing
such services and to supervision of their activi-
ties. They must be given practical assistance in
raising the level of educational work and their
staff must be strengthened by providing them
with specialists having higher or secondary
education and with skilled workers.

ORDER OF THE COUNCIL OF MINISTERS OF THE BYELORUSSIAN SSR ON LOANS
TO FINANCE CONSTRUCTION OF DWELLINGS FOR COLLECTIVE FARM WOR-

KERS, ADOPTED ON 11 MARCH 1965

The Council of Ministers of the Byelorussian
SSR resolves: '

1. To take note of and be guided by the fact
that the Council of Ministers of the USSR in its
Order No. 95 of 19 February 1965:

Instructed the State Bank of the USSR to
grant loans to collective farm workers for the
construction of individual dwellings in rural areas
for a period of up to seven years;

Decided that such loans should be repaid upon
completion of the construction of the house,
quarterly (in equal portions per month), over
the period for which the loan is granted.

2. In pursuance of Order No. 95 of the Council
of Ministers of the USSR of 19 February 1965:

(b) To instruct the Central Administration
for Construction on Collective Farms of the
Council of Ministers of the Byelorussian SSR,
the Central Administration for Communal Ser-
vices and Local Industry of the Council of
Ministers of the Byelorussian SSR and the
regional executive committees to take steps to
give collective farms assistance in building dwell-
ings for their workers and to increase the output
of cheap local building materials in order to
satisfy the collective farms’ demand for such
materials for the construction of dwellings for
their workers;

(d) To instruct the State Planning Commission
of the Byelorussian SSR and the regional exe-
cutive committees, when allocating building
materials, to take into account the needs of
collective farm workers for the construction and
maintenance of houses.



CAMBODIA

KRAM No. 257 OF 19 AUGUST 1965

Article 1. Every Cambodian citizen of both
sexes between the ages of ten full years and fifty,
with the exception of the -disabled and the
mentally ill, must learn to read and write Khmer
and to calculate, starting from 1 January 1966.

Article 4. Upon designation by the Adminis-
tration or request by an illiterate, any Cambo-
dian citizen of either sex who has attained his
majority, with the exception of the disabled and

1 Information furnished by the Government of
Cambodia.

the mentally ill, and who has a minimum
seven-class educational level shall be under a
duty to teach illiterates to read and write Khmer
and to calculate.

Article 5. Any Cambodian citizen found not
to have performed the obligation laid down in
article 4 above shall be liable to a fine of 100 riel
to be paid into the national budget.

The rules and regulations for the organization
of literacy classes and for the appointment of
teachers in the campaign against illiteracy shall
be the subject of Prakas issued by the Ministry
of National Education.
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CAMEROON

NOTE*

In the sphere of human rights, the year 1965 saw:

1. The promulgation of Book I of the new Federal Criminal Code, 2 which ﬁniﬁes
“ general” criminal law for the whole of the Federation.

2. Substantial simplification of the hearing of administrative cases under Act 65-LF-29
of 19 November 1965. The Act vests sole responsibility for the hearing of all administrative
cases, whether federal or State, in the Federal Court of Justice and its Buéa and Yaoundé
sections.

1 Note furnished by the Government of the Federal Republic of Cameroon.
2 By law No. 65-LF-24 of 12 November 1965.
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CANADA

NOTE*

I. FEDERAL LEGISLATION

INCOME SECURITY

Perhaps the most significant single develop-
ment in the Canadian social security system took
place on 3 April 1965 when the Canada Pension
Plan, 2 a comprehensive and complex social insur-
ance programme, received Royal Assent. Essen-
tially designed as a system which would provide
access to an organized retirement programme, not
hitherto available to the majority of working
Canadians, the Canada Pension Plan will also
provide benefits for disabled contributors and
their dependent children and, on a contributor’s
death, benefits to widows and orphans as well
as a Jump sum death benefit.

Canada retirement pensions will be based on
the contributor’s long-term earnings pattern.
Retiremient pensions will amount to 25 per cent
of the contributor’s earnings of up to $5,000 a
year. This ceiling on pensionable earnings will
vary in future with changing price and wage
levels so that the Canada retirement benefit, in
combination with old age security benefits, will
continue to form a reasonable minimum level of
retirement income which could readily be supple-
mented on a private basis. Transitional provi-
sions will apply in the first ten years of the
programme. During this period a partial retire-
ment pension will be available.

After April 1970 benefits will be available to
disabled contributors and their dependent chil-
dren. The benefit for the disabled contributor
will be partly earnings-related and partly flat-
rate in nature. Where the contributor has
dependent children a flat-rate benefit will be
paid in the amount of $25 for each of the first
four children, and $12.50 "a month for each
additional child.

Beginning in February 1968 the Canada Pen-
sion Plan will provide benefits for widows,
disabled widowers and orphans of deceased con-
tributors. In addition, a lump sum death benefit
will be payable to the contributor’s estate.

For widows under 65 years of age who are
disabled or caring for dependent children, pen-
sions are equal to $25 a month plus 37.5 per cent
of the husband’s retirement pension. A reduced

1 Note furnished by the Government of Canada.
2 Statutes of Canada, 1965, c. 51.

pension may be payable to young widows who are
able to continue in or return to the labour force.
Since the financial situation of a widow may
change after the age of 65, for example through
receipt of old age security benefits or Canada
retirement benefits, the legislation provides that
the widow’s pension will be recalculated in order
to take account of her changed financial cir-
cumstances. Much the same provisions apply for
disabled widowers who have been wholly or
substantially maintained by the - wife at her
death. Benefits for orphans are flat rate in nature
and are equal in amount to the benefits provided
for dependent children of disability pensioners.

The Plan will be financed through a system of
employer and employee contributions. The tax
base of these contributions will be earnings from
work done up to a contributory ceiling
($5,000 in the first years of the Plan). This
contributory ceiling will vary with changing
wage and price levels. The first $600 of annual
earnings is exempt for contribution purposes.
This exemption level will also be adjusted auto-
matically in future. Employees will contribute at
a rate of 1.8 per cent with employers making an
equivalent contribution. Self-employed persons
will contribute at the rate of 3.6 per cent.

Because of the significant impact of the
Canada Pension Plan on existing provisions, par-
ticularly in the area of old age income mainte-
nance, adjustments were made in the old age
security programme to allow it to fill a more
complementary role. Thus the Old Age Security
Act was amended by the Canada Pension Plan
legislation 3 to allow for a gradual reduction in
the minimum qualifying age beginning in 1966.
The minimum qualifying age, originally 70, will
be reduced a year at a time so that for 1970
and thereafter old age security benefits will be
available to qualified persons from age 65. This
time schedule parallels that established for
Canada retirement pensions. In addijtion it has
been provided that from 1968 on the old age
security benefits will be automatically escalated
with changing price levels. This will be accom-
plished through a specially constructed pension
index also used to adjust Canada Pension Plan
benefits. A further significant change in the old
age security programme is the liberalization of
residence requirements. Thus qualified persons

8 Ibid.
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who have had 40 years’ residence in Canada after
age 18 may now receive old age security benefits
without the previous requirement of residence
during the year immediately preceding approval
of application.

The Canada Pension Plan operates in all parts
of Canada except where a province establishes its
own comparable programme. The province of
Quebec has enacted legislation* to establish a
comparable measure in that province. However,
the two plans will be closely co-ordinated to
ensure portability. Thus, for example, if an em-
ployee covered by the Canada Pension Plan takes
up employment in Quebec his contribution to the
Quebec Pension Plan will produce the same bene-
fits as if they had been made to the Canada Pen-
sion Plan.

LABOUR STANDARDS

Parliament enacted the Canada Labour (Stan--

dards) Code,® which laid down standards of
minimum wages, hours of work, annual vaca-
tions and general holidays for employees subject
to federal labour jurisdiction, effective from
1 July 1965. It provides for a minimum wage of
$1.25 an hour for employees 17 years and over;
a standard 8-hour day and 40-hour week; time
and one-half for overtime, which is normally
limited to 8 hours in a week; and eight general
holidays with pay and annual vacation of two
weeks with pay. The Code does not set an abso-
lute minjmum age for employment but regula-
tions ¢ lay down conditions under which young
persons under 17 years may be employed in
federal undertakings.

MANPOWER MOBILITY

As an additional step in the Government’s
programme to use available manpower resources
effectively and reduce unemployment, provision
was made for loans or grants to unemployed
workers to assist them and their families to move
to .and resettle in areas where employment is
available. 7

II. PROVINCIAL LEGISLATION

ANTI-DISCRIMINATION MEASURES

The Ontario Human Rights Code was.amen-
ded 8 to provide strengthened guarantees against
discrimination in employment, housing and
public accommodation. The prohibition against
discrimination in connexion with the occupancy
of an apartment in a building with six or more
self-contained apartments, was extended to build-
ings with more than three self-contained dwelling
units. Discrimination in connexion with the
occupancy of any commercial unit on grounds
of race, creed, colour, nationality, ancestry or
place of origin was also prohibited. The section
prohibiting discrimination in public places was

4 Statutes of Quebec, 1965, c. 24.
" 5 Statutes of Canada, 1964-65, c. 38.

6 SOR/65-256, gazetted 25 June 1965.

T SOR/65-563, gazetted 22 December 1965.
. 8 Statutes of Ontario, 1965, c. 85.
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also amended to cover situations where, for
example one party to an inter-racial marriage

_is denied accommodation in a place to which the

public is customarily admitted because of the
race of the other party to the marriage. Another
amendment made the Code applicable to . the
Government and its agencies.

Nova Scotja established a division of social
development within its Department of Public
Welfare, which will be concerned primarily with
communities in the province that are under a
social disadvantage, in particular the Negro
communities. A Human Rights Conference
during the year concentrated on the problems
of the Negro population in Nova Scotia with
respect to housing opportunities for Negroes.

ADMINISTRATION OF JUSTICE

Quebec revised its Code of Civil Procedure, ®
simplifying procedures to make them more suited
to present needs and to ensure litigants a more
rapid and less onerous system of justice. Among
other changes, the petition of right—the proce-
dure whereby a person had to petition the Attor-
ney-General for permission to sue the Govern-
ment—was abolished with the result that the
Crown may now be sued in the same manner as
an ordinary citizen. The requirement to post
security as an essential condition to the exercise
of the right of appeal in damage cases was Vvir-
tually eliminated.

CrviL LIBERTIES

In two provinces, Alberta1® and Manitoba,**
committees of the Legislature were required to
consider ways and means of safeguarding the
rights of individual citizens vis-a-vis the State.
In particular, they were to examine jurisdiction
and powers conferred upon administrative boards
and tribunals and to study and make recommen-
dations as to whether there was need for a tribu-
nal to which aggrieved individuals could refer
decisions or actions of regulatory boards and
tribunals and departments and agencies of
government.

FRANCHISE

Two provinces, Alberta and Saskatchewan,
made improvements in their election laws. In
Alberta, the Election Act was amended?2 to
extend to Indians, as defined in the Federal
Indian Act (broadly speaking those who live on
reserves), the right to vote in provincial elections.

A number of improvements were made to the

-Saskatchewan Election Act, 2® some of which were

designed to prevent confusion. The absentee
ballot was largely eliminated and members of

9 Statutes of Quebec, 1965, c. 80.

10 Votes and Proceedings of the Legislative
Assembly of the Province of Alberta, Second Session,
Fifteenth Legislature, No. 35, April 1, 1965, p. 1.

11 Votes and Proceedings of the Legislative
Assembly of Manitoba, Fourth Session, Twenty-
Seventh Legislature, May 1, 1965, No. 49, p. 3.

12 Statutes of Alberta, 1965, c. 23.
13 Statutes of Saskatchewan, 1965, c. 91.
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the Armed Forces were given the same- votmg
privileges as other citizens.

MEeDICAL CARE INSURANCE

Two provinces, British Columbia and Ontario,
passed legislation to provide for medical care
insurance. Under the Medical Grant Act¢ of
British Columbia passed in March 1965, a com-
prehensive prepaid medical care plan became
available to all residents of the province on an
individual subscription basis. The British Colum-
bia Medical Plan, incorporated as a non-profit
society, administers the programme which was
implemented on 1 September 1965. The province
makes an annual grant of one million dollars
toward the financing of the programme and pays
one-half of the premium of persons who had no
taxable income in the preceding year and one-
quarter of the premiums of persons with taxable
income of $1,000 or Iless,

In Ontario, the Medical Services Insurance
Act, " passed in June 1965, established a plan,
to commence in July 1966, to offer insurance
against the cost of physicians’ services to all resi-
dents of the province. :

GENERAL ASSISTANCE

"A number of provinces increased their rates
of assistance during the year. Newfound-
land raised the boarding allowance, effective on
1 April 1965, from $80 to $90 a month for a
person who is ambulatory. ¢ Ontario raised the
amounts allocated to the pre-added budget
(i.e. for food, clothing and sundries), rent and
fuel, and set the maximum monthly allowance
per family at $300 irrespective of the number of
persons in the family.?” Formerly maximum
amounts were set according to the size of the
family, with a maximum amount of $180 for a
family of seven or more. Manitoba increased
allowances for utilities and raised the fuel
allowance authorized for the months October to
May inclusive. 18 Alberta, as a result of the annual
review of rates, increased amounts for food and
clothing for recipients of provincial allowances. 2°

In Ontario, the allowable monthly income,
including the allowance, for a single person
receiving an incapacitation allowance, was raised
from $70 to $105.2° Of particular significance
in the development of improved standards in the
administration of public welfare were the
steps taken in .Ontario and Saskatchewan to
provide for reimbursement by the province to

14 Statutes of British Columbia, 1965, c. 25.

15 Statutes of Ontario, 1965, c. 70.

16 The Social Assistance (Consolidated) (Amend-
ment) Regulations, 1965, gazetted 26 October 1965.

17 O. Reg. 106/65 under The General Welfare
Assistance Act, gazetted 15 May 1965 and O. Reg.
63/65, gazetted 20 March 1965.

18 Manitoba Regulation 20/65 under the Social
Allowance Act, gazetted 27 March 1965.

19 Alberta Regulation 128/65 under The Public
Welfare Act, gazetted 31 March 1965.

20 O. Reg. 106/65 under The General Welfare
Assistance Act, gazetted 15 May 1965.

counties or municipalities for costs of admini-
stration of welfare services. In Ontario the
subsidy payable by the province, effective from
1 November 1965, to a county is equal to 50 per
cent of the cost of salaries paid to a welfare admi-
nistrator and other members of the staff
employed full time in the administration of wel-
fare services, together with the cost of those
travelling expenses directly related to the admi-
nistration of welfare services. These services
include the administration of programmes of assis-
tance, and services for such purposes as the
following: rehabilitation, including vocational
assessment and counselling; placement in
employment; counselling in respect to family
or marital relationships, child care and training,
debts, household management, nutrition, health
and personal hygiene. All staff administering
welfare services must have the qualifications
required by the Minister of Public Welfare, and
their salaries or salary ranges are subject to
approval by the Minister, 21

In Saskatchewan, the Department of Welfare
is authorized “upon such conditions as the
Minister deems advisable” to share with any
municipality the costs of administering social
aid. 22

In Saskatchewan it is now required that if an
official refuses aid to an employed or self-
employed person who has applied for assistance
on the basis of extreme hardship, he must inform
the applicant of his right to have his applica-
tion reviewed by the regional administrator of
the Department of Welfare, and of his right to
a final review by the Director of Public Assis-
tance. 22 Also, a minimum interim allowance may
be granted a recipient of an old age security pen-
sion or of blindness allowance who applies for a
supplemental allowance if eligibility cannot be
determined immediately and need is urgent.?®

MOTHERS’ ALLOWANCES

Two provinces, Ontario and Saskatchewan,
amended their regulations governing aid to needy
mothers with dependent children.

In Saskatchewan, regulations were amended
to provide that if eligibility for aid cannot be
determined immediately and need is urgent,
minimum interim aid may be granted pending
the determination of eligibility.2¢ In Ontario,
rates of allowances were increased for food and
clothing and shelter and the maximum allowance
payable per family raised from $180 to $300
irrespective of the number in the family. For-
merly, maximum amounts were set according to
the number of beneficiaries in the family with

21 The Department of Public Welfare Amendment
Act, 1965, Statutes of Ontario, 1965, c. 30.

22 Saskatchewan Regulation 227/65 under The
Social Aid Act, The Social Aid Regulations, gazetted
6 August 1965.

23 Saskatchewan Regulation 221/65 under The
Social Aid Act, The Supplemental Allowance Regu-
lations, gazetted 6 August 1965.

2¢ Saskatchewan Regulation 226/65 under the
Social Aid Act, The Aid to Dependent Family
Regulations, gazetted 6 August 1965.
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$180 as the maximum for a family of seven or
more beneficiaries. The rate of allowances payable
to a foster mother on behalf of one child was
raised from $30 to $40, the amount for each
additional child also increased by $10 a month. 2
Dental services were extended to all recipients
including the mother; previously these services
were restricted to recipients under eighteen years
of age.?¢

CHILD WELFARE

Among the changes in child welfare legislation in
1965, the most significant was the passage of the
Child Welfare Act, 1965,27 in Ontario, which was
assented to on 22 June 1965 and proclaimed effec-
tive from 1 January 1966. Major provisions of
the Act include the following: All permanent
wards are to be wards of the Crown rather than,
as formerly, of the children’s aid societies; how-
ever, the care of such wards continues to be the
responsibility of children’s aid societies. The
province now assumes full financial responsibi-
lity for children of unmarried parents for whom
assistance is required, thus eliminating the
contribution formerly required from the munici-
pality of the mother’s residence. The functions
and duties of a children’s aid society now include
“ guidance, counselling and other services to
families for protecting children and/or the pre-
vention of circumstances requiring the protection
of children”. Any person having information of
the physical ill-treatment, desertion or need for
protection of a child is required to report the
information to a children’s aid society or to the
Crown Attorney, and the informant is protected
against civil action. The judge of a juvenile and
family court is required to appoint the Official
Guardian or another person to be the guardian
ad litem of a parent under the age of twenty-one
years whose child has been brought before the
court as being in need of protection. A similar
requirement applies to the safeguarding of the
rights of a minor if either an unmarried mother
or a putative father is under twenty-one years
of age and an application is made to the court
for an affiliation order. It is forbidden to publish
or broadcast the name of a child or his parent
concerned in an application, trial or appeal in-
volving neglect, except with the permission of
the person holding the hearing. Regulations under
the Act ?® specify for the first time the qualifica-
tions required for directors and social workers
employed by children’s aid societies.

Under the Training Schools Act, 1965,22 of
Ontario the power of committing a child to a
training school by an administrative hearing has
been eliminated and children may now be sent
to a training school only on a court order. Also,
it is now specified that children under the age of

25 0. Reg. 62/65 under The General Welfare
Assistance Act, gazetted 20 March 1965.

26 O, Reg. 98/65 under The General Welfare
Assistance Act, gazetted 8 May 1965.

27 Statutes of Ontario, 1965, c. 14.

28 Regulations under The Child Welfare Act, 1965,
(O. Reg. 271/65) gazetted 13 November 1965.

29 Statutes of Ontario, 1965, c. 132.

twelve years may not be committed to a training
school.

British Columbia amended the Children of
Unmarried Parents Act3° to extend the financial
responsibility of the putative father for the
unmarried mother from three to six months prior
to the birth of the child.

The Training School Act of New Brunswick
was amended 3* to limit the length of time which
the superintendent of a training school may
place a boy with a “respectable and trust-
worthy ” person. Formerly the superintendent
could bind a child to such a person for five years
from the commencement of imprisonment without
his consent; the amendment limits the period of
placement which may not extend beyond the
term of his sentence or commitment.

Nova Scotia amended the Adoption Act32 to
permit a husband under the age of twenty-one
years to adopt the child of his wife, if she is over
the age of twenty-one years. An amendment to
the Child Welfare Act 3 now permits the place-
ment of a ward with a family where the husband
and wife are of different religious faiths, pro-
vided that one of them is of the same faith as
the ward and that both agree in writing that he
will be brought up and instructed in his own faith.

In Newfoundland the Child Welfare Act 3¢ was
amended to provide a limit of thirty-six months
as a period of continuous temporary wardship
for a neglected child, and a limit of twenty-four
months as a period of continuous temporary
wardship for a delinquent child.

LivING ACCOMMODATION FOR THE AGED

A number of provinces amended existing
legislation or passed new legislation which
includes provisions to safeguard the rights of
residents of homes providing accommodation for
the aged. In Newfoundland, provision is made
for appeal to the Minister of Public Welfare
from a decision of the Social Assistance Board
regarding admission to the Hoyles Home for the
aged and infirm; the Minister may confirm,
reverse or vary the Board’s decision. It is now
provided that the attending physician of the
institution is to have the care of the health of a
patient only with the patient’s consent.3%

New provisions relating to licensing of homes
providing special care were passed in Nova
Scotia and Saskatchewan. In Nova Scotia,
under the Boarding Homes Act3¢ assented to
on 30 March 1965, to become effective on 1 Janu-
ary 1966, boarding homes providing food and
lodging together with care or attention for four
or more persons who, because of age, infirmity
or other disability require such care, must be

30 Statutes of British Columbia, 1965, c. 3.
31 Statutes of New Brunswick, 1965, c. 42.
32 Statutes of Nova Scotia, 1965, c. 17.

33 Ibid., 1965, c. 21.

3¢ Statutes of Newfoundland, 1965, c. 60.

35 The Hoyles Home (Administration) Regulations,
1965, gazetted 23 November 1965.

36 Statutes of Nova Scotia, 1965, c. 3.



CANADA 43

licensed by the Minister of Public Welfare and
must meet specified standards. In Saskatchewan,
under the Housing and Special-care Homes Act,
196587 licensing requirements governing homes
caring for the aged, infirm or blind, were made
more comprehensive than the former provisions.
Under this Act, also, authority is given the
Minister of Welfare to continue to operate and
to establish, as required, Geriatric Centres for
the care of persons with long-term illness.

LABOUR RELATIONS

New legislation designed to improve labouy-

management relations was adopted in six
provinces. )

Four provinces gave certain government
employees the right to bargain collectively

regarding salary matters and other conditions
of employment, with two permitting strike
action, subject to certain limitations. A new Civil
Service Act in Quebec ?8 gave .provincial civil
servants, other than supervisory or managerial
personnel or persons who act in a confidential
capacity in labour relations matters, the right
to bargain collectively. All except peace officers
now have the right to affiliate provided they do
not engage in partisan politics or make contri-
butions to a political party and also have the
right to engage in strike action, provided there
is a prior agreement with the Government
regarding the maintenance of essential services.
In Nova Scotia,?® employees of government
boards and commissions, other than those appoin-
ted by the Civil Service Commission or under an
executive order, were brought under the general
labour relations law but cannot resort to strike
action until 30 days after the time limit pre-
scribed for employees in the private sector.

In Alberta 4 and Manitoba, ¢ amendments to
the civil service legislation replaced a system of
consulfation by a modified form of collective
bargaining applicable to all civil servants except
those exercising management functions.

Under this modified form of collective bar-
gaining the existing employee organizations are
recognized as the bargaining agents for govern-
ment employees as long as they retain their majo-
rity status; time limits for bargaining procedures
are imposed, and agreements reached must be
incorporated in signed collective agreements. In
the event of a stalemate, there is provision for
third party mediation for all covered employees
in Manitoba and for employees of boards and
commissions in Alberta but the final say in each
case rests with the Government.

In Quebec, #2 amendments to the Labour Code

gave teachers the right to engage in strike
action, with provision for government interven-
tion in times of emergency. Previously, teachers

87 Statutes of Saskatchewan, 1965, c. 64.
38 Statutes of Quebec, 1965, c. 14.

39 Statutes of Nova Scotia, 1965, c. 53.
40 Sratutes of Alberta, 1965, c. 75.

41 Statutes of Manitoba, 1965, c. 11.

42 Statutes of Quebec, 1965, c. 50.

were forbidden to strike and were obliged to
refer all disputes to arbitration.

In Ontario, a new statute, 3 the Ontario Hospi-
tal Labour Disputes Arbitration Act, 1965, prohi-
bited strikes and lockouts in hospitals and other
institutions for the care and treatment of the
sick and provided for compulsory and binding
arbitration of all contract negotiation disputes,
with the costs to be borne by the provincial
government. Employees of such institutions are
entitled to all benefits under the general labour
relations law except that, in the event of dispute,
they must continue bargaining for a specified
period after the usual conciliation process has
been completed, and are forbidden to engage in
strike action.

Ontario also brought civilian employees of a
police force under the Police Act, # which means
that such employees may no longer engage in a
strike but must refer disputes to arbitration.

EMPLOYMENT STANDARDS

A number of provinces made improvements
in their labour standards legislation, raising or
extending existing standards and in some cases
introducing new. benefits.

General minimum wage rates were increased
in five provinces,45 Alberta, Manitoba, Nova
Scotia, Quebec and Saskatchewan. In Nova
Scotia, the new rates were, for the first time, made
applicable to male employees, and in Alberta and
Saskatchewan, the age limit for payment of adult
rates was lowered. Alberta and Manitoba provided
for the removal of differentials in the minimum
rate between urban and rural areas over a period
of one year.

Alberta issued new regulations+¢ requiring
employers to give their employees five paid holi-
days a year, making Alberta the second province,
after Saskatchewan, to provide for statutory
holidays with pay.

Alberta also issued a new order 47 extending the
44-hour week, previously in effect only in places
with a population of more than 5,000, to all parts
of the province, effective from 1 January 1966.

WORKMEN’S COMPENSATION

Seven provinces amended their workmen’s
compensation laws,*® to increase benefits to
injured workmen or their dependants.

43 Statutes of Ontario, 1965, c. 48.

44 Ibid., c. 99.

15 Alberta Reg. 179/65, gazetted 30 April 1965;
Manitoba Reg. 102/65, gazetted 30 October 1965;
Nova Scotia General Minimum Wage Order, gazetted
9 June 1965; O.C. 1765, gazetted 18 September 1965;
Saskatchewan Reg. 61/65 and 65/65, gazetted 15
April 1965.

46 Alberta Reg. 181/65, gazetted 30 April 1965.

47 Alberta Reg. 180/65, gazetted 15 April 1965.

48 Statutes of Alberta, 1965, c. 102; Statutes of
British Columbia, 1965, c. 50; B.C. Reg. 198/65,
gazetted 12 November 1965; Statutes of Manitoba,
1965, c. 91; Statutes of New Brunswick, 1965, c. 48;
Statutes of Nova Scotia, 1965, c. 58; Statutes of
0n5t¢3irio, 1963, c. 142; Statutes of Saskatchewan, 1965,
c. 53.
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One province, British Columbia, introduced a
new feature in that pensions to dependent widows
and children and to disabled workmen are hence-
forth to be adjusted to living costs in accordance
with a formula based on increases in the Con-
sumer Price Index published by the Dominion
Bureau of Statistics. The maximum yearly earn-
ings on which compensation may be paid was
increased in four provinces, Alberta, Manitoba,
New Brunswick and British Columbia, with the
latter providing for future periodical increases
in the ceilings if earnings increase with the for-
mula contained in the Act.

Three provinces—British Columbia, Ontario
and Saskatchewan—set higher minimum pay-
ments for total disability. New Brunswick remo-
ved the annual limit on rehabilitation expendi-
tures and . Alberta provided for a clothing
allowance to an injured workman.

Three provinces—Alberta, British Columbia
and Nova Scotia—raised the monthly pension
to a widow, and also increased the allowances to
children and extended the age limits for payment.
Nova Scotia and British Columbia increased
the payments to dependants other than a widow
and children. Coverage was extended in three
provinces. One province, Ontario, provided for
compulsory coverage for farm workers, making
Ontario the first province to do so. Three pro-
vinces—Alberta, Nova Scotia and Saskat-
chewan—broadened the list of compensable
industrial diseases.

1II. JUDICIAL DECISIONS

In Regina v. Leach, Ex parte Bergsma*® the
Ontario Court of Appeal on 22 July 1965, upheld
the right of atheists to become naturalized
citizens of Canada. The Court rules that the lack
of religious belief, alone, is not a ground upon
which a Citizenship Court should decide against
the granting of citizenship under the Canadian
Citizenship Act.5°

The Court held that when a person applying
for citizenship is lacking religious belief, the
oath of allegiance ending with the words * So
help me God” as prescribed by the Citizenship
Act should be replaced by an affirmation of
allegiance instead of oath.

The Court took this attitude in considering that
the Canada Evidence Act®! .and the Oaths of
Allegiance Act 52 as applied by the Ontario Evi-
dence Act®3 each provide for an affirmation in
lieu of an oath where a person is unwilling to be
sworn on the ground of conscientious scruples.
“ Conscientious scruples ” is not defined by the
statutes. However, the Court held that this
expression should be interpreted liberally. It
would include the case where certain people,
by reason of their religious beliefs, consider an
oath to be blasphemy. It would also include those
who honestly fail to grasp the spiritual concep-
tion of a Supreme Being who metes out punish-

49 (1966) 52 D.L.R. (2d) 59%4.
50 RS.C. 1952, c. 33.

51 RS.C. 1952, c. 307. -

52 RS.C. 1952, c. 197.

53 R.S.0. 1960, c. 125.

ment. In such circumstances an oath would be
meaningless. Conscientious scruples, in the opi-
nion of the Court, consist of those genuine inter-
nal convictions and intellectual objections which
render an oath meaningless or obnoxious. In the
situation when the applicants for citizenship in
their minds entertained certain honest convictions
and intellectual doubts which persuaded them to
reject the idea of the existence of a Supreme
Being, they should not take the oath, but should
take, as they are entitled to do, an affirmation
of allegiance in the like terms as the oath of alle-
giance. The right to do so is in the exceptions
provided in the statutes. This right is, in the
opinion of the Court, of general application.

In Re Immigration Act; Re Kokorinis 5% the
Supreme Court of British Columbia on
29 June 1965, quashed a deportation order. on
the ground that during the deportation proceed-
ings before a Special Inquiry Officer an alien
was deprived of his right to counsel as provided
by the Immigration Act. 55

The Court held that a Special Inquiry Officer
exceeded his jurisdiction by misinterpreting the
Act when he advised an alien that he had a right
to be represented by counsel but that counsel
“does not necessarily have to be a lawyer, but
can be a friend, businessman, priest or any per-
son of your choice ”. As the result of this advice
the alien selected as his “counsel” his non-
legally trained sister-in-law who actually was not
pleading his cause, but in fact opposing it. The
Court held that the Inquiry Officer gratuitously
proceeded to give to an alien a definition of
“counsel ” which was not provided by the sta-
tute and that the Parliament in enacting the
Immigration Act intended that the persons liable
for deportation should be afforded the right to
obtain and be represented by a person trained
in Canadian Law.

In Regina v. Magistrate Taylor, Ex parte
Ruud 5¢ the Saskatchewan Court of Queen’s
Bench on 21 January 1965, upheld the right of
an accused person to be defended by counsel
of his choice. The Court considered an applica-
tion for an order prohibiting a Magistrate from
further proceeding against the applicant who
was charged under the Narcotic Control Act. 57

The Magistrate insisted on trying the case and
at the same time refused to proceed with counsel
chosen by the accused person merely because
of a personal vendetta between the Magistrate
and counsel. The Court restated two principles
engrained in the Canadian judicial system,
namely, that no judge may deny an accused per-
son the right to be defended by counse! of his
choice, and, that it is of the utmost importance
that not only justice be done but that it appears
to the public to have been done. The Court ruled
that the Magistrate was subject to prohibition
by reason of bias and because of loss of jurisdic-
tion by refusing to permit the accused person to
be represented by counsel of his choice.

54 (1966) 53 D.L.R. (2d) 187.
55 R.S.C. 1952, c. 325.

56 (1965) 50 D.LR. (2d) 444.
57 1960-61 (Can.) c. 35.



CENTRAL AFRICAN REPUBLIC

ACT No. 65-57 OF 3 JUNE 1965, TO ESTABLISH A FAMILY BENEFIT SCHEME FOR
WAGE-EARNING EMPLOYEES IN THE CENTRAL AFRICAN REPUBLIC:?

Part I. Scope

1. A family benefit scheme is hereby estab-
lished for all workers covered by the Labour
Code.

Family benefits shall be paid to every wage
earner, whether a citizen of the Central African
Republic or not, resident in the Republic and
engaged in employment for the account of a pri-
vate individual or public or private body corpo-
rate and having one or more dependent children
resident in the Central African Republic.

Save in cases Of force majeure that have been
duly certified in the manner described in the
last enumeration in clause 1 of section 9 below,
every such wage earner must have been engaged
in such employment for the account of one or
more employers for at least six consecutive
months.

The managing committee of the Central Afri-
can Social Security Office shall be empowered
to make the necessary conventions with the

1 Journal officiel de la République centrafricaine,
No. 13, of 1 July 1965. A translation of the Act into
English has been published by the International
Labour Office as Legislative Series 1965 — C.A.R.1.

accredited representatives of the institutions pro-
viding family benefit in other States to permit
of the reciprocal guarantee of the rights of
workers required to carry on their activities or
reside in one or more of the States covered by
the said conventions.

This Act shall not apply to officials or
employees working under contract under the
collective agreement of 18 March 1959 whose
family allowances are paid out of the state
budget.

Part II. Benefits

2. The family benefits provided under the
scheme instituted by this Act are as follows:
(1) assistance allowances for young parents;
(2) prenatal allowances;
(3) family allowances proper;
(4) benefits in kind;
(5) housing allowances.

On her confinement a woman wage earner

shall also be entitled to a daily pecuniary benefit
under the Labour Code.

ACT No. 65-70, OF 3 JUNE 1965, ON NAMES,
DOMICILE, AND ABSENCE

Chapter 1

NAMES

Art. 1. Everyone shall have a name and one
or more first names. First names shall be selected
from among those that are usual in the country.

Art. 2. A legitimate child or an illegitimate
child who has been recognized by his father shall
have a name chosen by ‘his parents, to which the
name of his father may be added.

An illegitimate child who has been recognized
by his mother, or a child who has been repudia-
ted by his father, shall take the name of one of
his ascendants.

Art. 3. A child of unknown parents shall have
the name and first names given him on his birth

certificate by the Registrar of Births, Deaths
and Marriages. .

The family name shall bé chosen from among
those that are usual in the region, and the first
names as indicated in article 1 above.

Art. 4. A wife shall have her husband’s name
for the duration of the marriage.

She shall retain this right after the termina-
tion of the marriage unless it was dissolved by
divorce or she has remarried.

Art. 5. An adopted child shall take the name
of the person adopting him in the case of legiti-
mation by adoption; in the case of simple adop-
tion, the name of the adopting person shall be
added to the adopted child’s name.

Art. 6. The name and first names appearing
on the child’s birth certificate may, for legitimate

45
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reasons, be modified or changed by a judgement
of the Tribunal de Grande Instance (high court)
or the Tribunal d’'Instance (regular court) at the
request of the person concerned or, during his
minority, at the request of his legal representa-
tive in accordance with procedure laid down in
article 99 of the Act on Records of Births,
Deaths and Marriages.

The decision shall be registered in accordance
with article 102 of the same Act.

Names and first names may also be added by
a decision of the Court.

Art. 7. No change of name or first name shall
prejudice the rights previously acquired by a
third person in good faith.

Chapter 11

DowmiciLe

Art. 8. A person’s domicile shall be the place
in which he has established the principal centre
of his moral, family and financial interests, with
the intention of living there permanently.

Art. 9. The domicile of a married woman
shall be that of her husband, unless she is legally
or judicially authorized to live apart from him.

Art. 10. The domicile of an unemancipated
minor shall be that of his father and mother or
of his guardian.

The domicile of a person under legal disability
shall be that of his guardian.

Art. 11. Persons on whom a penalty involving

deprivation of liberty has been imposed shall
be considered to have retained their previous
domicile.

Art. 12. A person’s domicile shall continue
to be in the place where it has been established
until it is established elsewhere.

Chapter 11I

ABSENCE

Art. 17. Absence is the state of a person who
has ceased to appear in his place of domicile or
residence and who, in the absence of news, may
no longer be alive.

Art. 18. Absence shall be presumed when no
news has been received for more than a year.

Art. 19. Until the expiration of this period,
the property of individuals who are absent shall be
administered, with due attention to their inte-
rests, by a person designated by the conseil de
famille (family council).

Art. 20. At the end of the period specified in
article 18 above, other measures may be taken
to protect the property of the person whose
absence is presumed at the request of the inte-
rested parties or of the Public Prosecutor’s
Office. These measures, which shall consist in
the appointment of temporary administrators,
shall be confined to protective and administra-
tive acts.

ACT No. 65-71 OF 3 JUNE 1965 CONCERNING THE BINDING FORCE OF LEGISLA-
TIVE ACTS, ADMINISTRATIVE ACTS AND TREATIES, CONFLICT OF LAWS IN
POINT OF TIME, THE STATUS OF ALIENS, AND THE APPLICATION OF LAWS?

TiTLE I

THE BINDING FORCE OF LEGISLATIVE
ACTS, ADMINISTRATIVE ACTS AND
TREATIES

Chapter 1
LEGISLATIVE ACTS

Art. 1. Legislative acts shall take effect as
law by virtue of their promulgation in the manner
prescribed by the Constitution.

They shall bear the date of the day of their
promulgation.

Art. 2. Legislative acts shall be published by
insertion in the Journal officiel.

Art. 3.. Legislative acts shall not become
binding throughout the country until one clear
day after the deposit of the Journal officiel in the

office of the Secretary-General of the Govern-
ment, which shall be entered in a special register
available to any person requesting to see it.

Art. 4. If an emergency is declared by the
President of the Republic, the Head of the
Executive Branch, legislative acts shall, without
prejudice to publication in the Journal officiel,
become binding throughout the territory of the
Republic as soon as they have been posted on
the notice board of administrative acts in the
office of the President of the Republic.

Art. 5. Legislative acts, excluding those of
exclusively territorial application, shall become
binding for nationals of the. Central African
Republic domiciled or resident abroad eight
clear days after the deposit of the Journal offi-
ciel at the embassy or consulate, which shall be
entered in a special register available to any
person requesting to see it.

2 Journal officiel de la République centrafricaine, No. 13, 1 July 1965.
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Chapter 11

ADMINISTRATIVE ACTS

Art. 10. Decrees shall be published by inser-
tion in the Journal officiel.

Decrees shall be binding only as provided in
articles 3, 4 and 5.

Chapter TIT

TREATIES

Art. 16. All treaties shall take effect as law
upon completion of the formalities prescribed by
the Constitution.

They shall become binding only by publica-
tion in the Journal officiel. ’

Art. 22. The courts shall interpret treaties in
the matters within their competence.

TIiTLE 11

Sole chapter

ConFLICcTS OF LAwS IN PoINT oF TIME

Art. 23. Legislative acts shall not have
retrospective effect; they shall lay down rules
for the future only.

A new legislative act shall not alter the condi-
tions for the creation of a legal situation
previously created or the conditions for the
extinction of a legal situation previously extin-
guished. Furthermore, it shall not alter the
consequences produced by a legal situation at a
time when a previous legislative act was in force.

Art. 24. A legislative act may not have
retrospective effect unless the legislature by
express words declares such to be its intention.

Nevertheless, declaratory legislative acts shall
have retrospective effect. A legislative act may
not be deemed declaratory unless there is a clear
indication in its provisions that such was the
intention of the Ilegislature.

Except where otherwise provided, declaratory
legislative acts may not by retrospection dero-
gate from the effects of a decision which is res
judicata or of a compromise of an action which
is made a rule of court.

Art. 25. Were a judicial decision creates a
new situation and is not declaratory of the law,
it shall be subject to the law in force on the day
on which it is rendered.

Art. 26. Judicial evidence shall be subject to
the law in force on the day on which the final
decision is rendered.

Nevertheless, pre-established evidence and
presumptions of law shall be governed by the
law which governs the facts or the acts in the
law to be proved. .

The procedure for the submission of evidence
shall be governed by the law in-force on the day
on which such evidence is submitted.

Art. 27. Were compliance with the conditions
for the creation or the extinction of a legal
situation may or should take place at different
periods of time, new legislative acts shall apply
only to those conditions for which compliance
is not yet final. They may require new conditions
for the formation or the extinction of such a
situation.

Art. 28. Legislative acts which extend periods
of limijtation shall apply immediately to periods
which are running; legislative acts which reduce
periods of limitation shall do likewise, provided
that the new periods of limitation shall run only
from the commencement of the new legislative
act. Nevertheless, the periods of limitation laid
down by previous legislative acts shall be
retained if they are to expire before the new
periods of limitation commence.

Art. 29. In the absence of an express or
implied exception made by the legislature, new
legislative acts which determine the conse-
quences of non-contractual legal situations shall
apply immediately to situations created before
their entry into force.

Art. 30. In the absence of an express or
implied exception made by the legislature,
previous legislative acts shall continue to
govern the consequences of existing contracts.

In the absence of an express clause providing
for retrospection in accordance with article 24,
first paragraph, the application of a new legisla-
tive act to existing contracts cannot alter the
consequences produced by a contract under the
previous law.

TitLe 111

THE STATUS OF ALIENS, TERRITORIAL
CONFLICT OF LAWS, THE COMPETENCE
OF GOVERNMENTS AND COURTS

Chapter 1
THE STATUS OF ALIENS

Section 1. Status of individuals

Art. 31. An alien shall enjoy in the Central
African Republic the same rights, with the
exception of political rights and rights expressly
denied to him by law, as nationals, subject to
treaty provisions. .

The exercise of a right may, however, be made
conditional upon reciprocity.

Art. 32.  An alien, even if not a resident of the
Central African Republic, may be sued in the
courts of the Central African Republic in respect
of obligations into which he has entered in the
Central African Republic or a foreign country
with a national of the Central African Republic.
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Art. 33. A national of the Central African
Republic may be sued in a court of the Central
African Republic in respect of obligations into
which he has entered abroad, even with an alien.

Art. 34. An alien cannot have a domicile in
the Central African Republic under the law of
the Central African Republic unless he complies
with the obligations imposed by the laws
concerning the stay of aliens in the Central
African Republic.

Section 2. Status of legal entities

Art. 35. A legal entity the head office of which
is in the Central African Republic shall enjoy
all the rights of a national of the Central African
Republic compatible with its nature and purpose.

The rights of such a legal entity where its
management is placed, in any way whatsoever,
under foreign control or under the control of
organizations themselves under foreign control
and the rights of all legal entities doing business
in the Central African Republic shall be stated
precisely in special provisions.

Art. 36. Legal personality granted to compa-
nies by the law of the country of their formation
shall be recognized as of right in the Central
African Republic with the consequence laid down
by that law, provided that those consequences
are not contrary to public policy (ordre public)
or to the provisions of the preceding article.

Such companies may do business in the
Central African Republic, unless otherwise
provided by decree.

Art. 37. The application of the provisions of
this section shall be without prejudice to treaties
concluded by the Central African Republic.

Chapter 11

TERRITORIAL CONFLICT OF LAWS

Art. 38. The provisions of this chapter shall
determine the domain of the laws of the Central
African Republic and of foreign laws.

Where the foreign law normally applicable
does not consider that it is competent, the
foreign law which it designates and which accepts
this competence or, if there is none, the law of
the Central African Republic shall apply.

Art. 39. Police and public safety laws shall
be binding on all inhabitants.

Art. 40. The status and capacity of persons
shall remain subject to their lex patriae.

Nevertheless, stateless persons domiciled in the
Central African Republic shall be governed by
the law of the Central African Republic.

Art. 41. Property shall be governed by the
lex loci rei sitae.

In particular, immovables situated in the Cen-
tral African Republic shall be governed by the
law of the Central African Republic.

Art. 42. With regard to contractual and quasi-
contractual obligations and with regard to
contractual matrimonial property systems, the
court before which the matter is brought shall
determine and apply the law which the parties
have agreed shall govern.

With regard to delictual and quasi-delictual
obligations, the lex loci delicti or the lex loci
quasi-delicti shall apply exclusively.

Art. 43. Succession to immovables shall obey
the lex loci rei sitae. Succession to movables
shall follow the lex domicilii of the deceased.

Art. 44. Any act in the law which complies
with the formalities prescribed in the place where
it is made shall be valid.

Art. 45. The application of the provisions of
this chapter shall be without prejudice to pre-
viously created legal situations.

TiTLE IV

Sole chapter

APPLICATION OF LAwS

Art. 46. A judge may not, on any pretext what-
soever, refuse to judge a dispute submitted to
him. In cases where the law is silent, inadequate
or obscure, he may base his ruling on the general
principles of law and, where appropriate, on the
customs and traditions of the parties to the dis-
pute, provided that those customs and traditions
are certain, have been fully proved, and are not
against public policy (ordre public) or contra
bonos mores.

Art. 47. Persons may not derogate by agree-
ment among themselves from the laws concerning
public policy and morality.

~
"
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NOTE*

1. Legislation

(A) CoNSTITUTIONAL PROVISIONS

Imposition of Civic Disabilities
(Special Provisions) Act No. 14 of 1965

This is an Act to impose civic disabilities on
certain persons against whom allegations of bri-
bery were held by a Commission of Inquiry to
have been proved. Provisions in this Act which
are supplementary to or inconsistent with the
Constitution are deemed to be an amendment of
the Constitution. '

(B) JupiciAL PROCEDUREl

1. Bribery (Amendment) .
Act No. 2 of 1965

The former procedure of trial by Bribery
Tribunals is abolished and persons accused of
bribery have now to face a trial on indictment
before the regular Criminal Courts.

2. Muslim Marriage and Divorce
(Amendment) Act No. 1 of 1965

This Act is consequential upon the Supreme
Court decision which held that gquazis who
granted divorces and adjudicated upon claims
for maintenance among members of the Muslim
community were “judicial officers” under the
Constitution. It now provides for appointment
by the Judicial Service Commission.

(C) EconoMIC RIGHTS

Ceylon Petroleum (Foreign Claims)
Compensation Act No. 19 of 1965

This is an Act to give effect to Agreements
entered into between the Government and cer-
tain foreign-owned petroleum companies as
regards the compensation to be paid to such
companies for certain assets which were taken
over by the Ceylon Petroleum Corporation.

1 Note furnished by the Government of Ceylon.

II. Judicial Decisions

(A) CONSTITUTIONAL

Liyanage v. The Queen 68
New Law Reports 265

‘The joint effect of the Ceylon (Constitution)
Order-in-Council of 1946 and the Ceylon Inde-
pendence Act of 1947 is that the Parliament of
Ceylon possesses the full legislative powers of a
sovereign independent State. Those powers, how-
ever, as in the case of all countries with written

- Constitutions, must be exercised in accordance

49

with the terms of the Constitution from which
the power derives.

Although no express mention is made in the
Constitution .of vesting in the judicature the
judicial power which it already had and was
wielding in its daily process under the Courts
Ordinance, the provisions of Part VI of the Cons-
titution manifest an intention to secure in the
judiciary a freedom from political legislative and
executive control. The Constitution’s silence as
to the vesting of judicial power is consistent with
its remaining, where it had lain for more than a
century, in the hands of the judicature. It is not
consistent with any intention that henceforth it
should pass to, or be shared by, the executive or
the legislature. Accordingly, there exists a sepa-
rate power in the judicature which under the
Constitution as its stands cannot be usurped or
infringed by the executive or the legislature, and
in so far as any Act passed by Parliament with-
out recourse to Section 29(4) of the Constitution
purports to usurp of infringe the judicial power
it is wultra vires.

(B) Ri1GHT TO A FAIR TRIAL

1. Yohanis Singho v. The Queen 67
New Law Reports 8

The accused-appellant was charged with mur-
der and his defence was that of alibi. The pro-
secution relied on the evidence of a witness who
stated that he saw the accused stabbing the
deceased. The accused called as his witness a
man, S, who stated that, at the time of the
offence, the accused was seen at a boutique which
was about one-eighth of a mile away from the
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scene of the offence. When the trial-judge, in his
summing-up, dealt with S’s evidence, he omitted
altogether to give the jury any direction as to
what they were to do if they neither accepted
S’s evidence as true nor rejected it as untrue.
Held, that the omission to direct the jury on the
intermediate position where there was neither
an acceptance nor a rejection of the alibi was a
non-direction on a necessary point and consti-
tuted a misdirection.

2. The Queen v. Ekmon 67
New Law Reports 49

Where, in a trial before the Supreme Court,
the verdict of the jury is clear and unmistakable,
the presiding Judge has no power to put ques-
tions to the jury. The power to ask questions
conferred by section 248 (1) of the Criminal
Procedure Code is limited to such questions as
are necessary to ascertain what the verdict of
the jury is. It was held that the trial-judge acted
wrongly (a) in refusing to take the verdict
returned by the jury after the first summing-up,
(b) in questioning them when their verdict was
unmistakable, (c) in giving them further direc-
tions on one aspect of the case alone after the
summing-up, (d) in not taking the verdict on
all counts once he had directed the jury to recon-
sider their verdict, (¢) in expressly telling them
what their verdict should be on the charge of
murder.

3. Khan v. Ariyadasa 67
New Law Reports 145

Charges based on the existence of an unlawful
assembly may be joined together at one trial with
charges in respect of offences committed by the
accused acting in furtherance of a common inten-
tion within the meaning of section 32 of the
Penal Code, if the offences are alleged to have
been committed in the course of one and the same
transaction within the meaning of Section
180 (1) of the Criminal Procedure Code. The
words “ more offences than one are committed ”
in Section 180(1) of the Criminal Procedure

Code must mean and must be understood as.

meaning more offences than one are alleged to
have been committed.

4. Ariyadasa v. The Queen 68
New Law Reports 66

Where in a prosecution for murder, the accused
gives evidence without seeking to bring himself
within the benefit of a general or special exception
in the Penal Code, the burden of proof does not
shift on to him at any stage. In such a case, if

the Judge, in his summing-up, puts the issue in

the case as one of belief between the evidence of
a prosecution witness on the one hand and that
of the accused on the other, he would be placing
on the accused a burden which the latter is not
obliged in law to carry. The accused is entitled
to be acquitted even if his evidence, though not
believed, is such that it causes the jury to enter-
tain a reasonable doubt in regard to his guilt.

5. The Queen v. Sinnatamby 68
New Law Reports 193

(i) On the day before a trial before the
Supreme Court began, newspapers published pre-
judicial reports of an earlier abortive trial of the
accused. The jury were, however, sufficiently
directed, in the summing-up of the Judge to keep
the newspaper reports out of their consideration
in arriving at their verdict. Held, that the trial
was not vitiated by the publication of the news-
paper reports.

(ii) In a prosecution for murder, medical evi-
dence as to the unsound mental condition of the
accused was elicited by the Judge for the first
time after the accused himself had given evidence
and been closely questioned by the Judge in such
a way as to lead the jury into the belief that his
evidence was totally unworthy of credit. The
Crown suggested no motive of any kind for the
alleged murder.

Held, that the medical evidence should have
been given before the accused was called to give
evidence.

Held further, that, even though the defence
was a total denial of the acts which caused the
death of the deceased, the Judge was justified in
putting the question of insanity to the jury for
them to consider in the event of their holding
that it was the accused who struck the fatal blow.

6. Liyanage & others v. The Queen 68
New Law Reports 265

The Criminal Law (Special Provisions) Act
No. 1 of 1962 and the Criminal Law Act No. 31
of 1962 were ultra vires and invalid in so far as
they constituted a grave and deliberate inter-
ference with the judicial power of the judicature.
Although criminal legislation which can be de-
scribed as ad hominem and ex post facto may not
always amount to an interference with the func-
tions of the judiciary, in the present case there
was no doubt that there was such interference
and that it was not only the likely but the inten-
ded effect of the impugned Acts. The Acts being
invalid, the convictions of the accused were
quashed.
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NOTE*

Act No. 16094 of 5 January 1965, Diario
Oficial No. 26032 of 6 January 1965, prescribes
the methods and limitations applicable to elec-
toral publicity with a view to preventing excesses
prejudicial to the community.

Act No. 16270 of 18 June 1965, Diario Oficial
- No. 26167 of 19 June 1965, replaces article 92
of Labour Act No. 16250 with the object of pre-
venting cases of unjustified dismissal.

Act No. 16282 of 26 July 1965, Diario Oficial
No. 26199 of 28 July 1965, contains provisions
for the care of victims of earthquakes or natural
disasters and adds to article 81 of the Civil Code
a new section which lays down a procedure for
requesting a declaration of the presumed death
of persons still missing one year after an
earthquake. :

Act No. 16346 of 8 October 1965, Diario Ofi-
cial No. 26269 of 20 October 1965, contains
adoption laws conferring the civil status of legi-
timate child, with all its rights and obligations,
upon the children of adoptive parents who legi-
timize them.

Act No. 16311 of 11 September 1965, Diario
Oficial No. 26252 of 29 September 1965, amends
the Labour Code as follows:

Article 1. The following paragraphs are added
to article 136 of the Labour Code:

“The prohibition referred to in article 48
of this Code shall apply to women salaried
employees in private employment.

“That prohibition shall also apply to minor
children under the age of eighteen who have
the status of salaried employees in private
employment. ”’

Article 2. The following article 136 bis is added
after article 136:

“ Article 136 bis. The prohibition set forth
in article 49 relating to underground work
shall also apply to salaried women employees
in private employment. Nevertheless, the pro-
hibition shall not apply to the following:

1 Note furnished by Mr. Julio Arriagada Augier,
former Under-Secretary for Public Education, govern-
ment-appointed correspondent of the Yearbook on
Human Rights.
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“(a) Women salaried employees holding
administrative or technical posts of respon-
sibility; ‘

“(b) Women salaried employees employed
in health or social welfare services;

“(c) Women who undertake practical wora
in the underground part of a mine during a
course of study and for technmical training
purposes;

“(d) Women salaried employees who, in
the exercise of their profession, have to descend
occasionally to the underground part of a
mine.”

Article 3. The fines prescribed in articles 90
and 178 of the Labour Code shall be the equi-
valent of one to three times the minimum monthly
salary rate (@) of the Department of Santiago;
in the event of a repetition of the offence, the
fine shall be doubled.

Act No. 16317 of 14 September 1965, Diario
Oficial No. 26252 of 29 September 1965, amends
articles 162 and 315 of the Labour Code.

Article 1. Article 162 of the Labour Code is
replaced by the following:

“ Article 162. Salaried employees in private
employment who are mothers shall have the
same rights as are laid down for women wage-
earning employees in article 318 of this Code;
the breaks to which that article refers shall
be two periods of one half hour each.”

Article 2. The words *“or women salaried
employees” are added after the words * women
wage-earning employees ” in the first paragraph

of article 315 of the Labour Code.

Act No. 16319 of 14 September 1965, Diario
Oficial No. 26272 of 23 October 1965, establishes
the Chilean Nuclear Energy Commission.

Act No. 16386 of 3 December 1965, Diario
Oficial No. 26311 of 10 December 1965, grants
the status of salaried employees for all legal
purposes to persons who work in a professional
capacity as mechanics whose functions are
included under that activity in the International
Standard Classification of Occupations of the
International Labour Office.

Act No. 16391 of 14 December 1965, Diario
Oficial No. 26316 of 16 December 1965, estab-
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lishes the Ministry of Housing and Urban
Affairs. The Ministry will be responsible for
national housing policy, for co-ordinating the
activities of institutions which are linked through
it with the Government and, in particular, for
preparing rural and urban housing plans, and
plans for community facilities and urban deve-
lopment. The Ministry will plan, execute and
supervise all matters relating to housing, urban
development and building productivity.

" Act No. 16392 of 14 December 1965, Diario
Oficial No. 26316 of 16 December 1965,
establishes local standards governing building,
urbanization and the issuance of property deeds.

Decrees

No. 443 of 28 June 1965 by the Ministry of
Foreign Affairs, Diario Oficial No. 26217 of
18 August 1965, establishes the National Cul-
tural Commission, an advisary body associated
with the Government.

No. 555 of 7 August 1965 by the Ministry
of Foreign Affairs, Diario Oficial No. 26232 of

4 September 1965, promulgates the Convention -

banning nuclear tests.

No. 2512 of 9 September 1965 by the Ministry
of Justice, Diario Oficial No. 26241 of 15 Septem-
ber 1965, amends the Decree regulating the grant-
ing of conditional release by expanding the dis-
cretionary powers of the half-yearly Prison Visit-
ing Committee.

No. 554 of 7 August 1965 by the Ministry of
Foreign Affairs, Diario Oficial No. 26245 of
21 September 1965, promulgates a draft agree-
ment approving amendments to Articles 23, 27
and 61 of the Charter of the United Nations
(General Assembly resolution 1991 (XVIII)
entitled “ Question of equitable representation
on the Security Council and the Economic and
Social Council ).

No. 651 of 30 September 1965 by the Minis-
try of Foreign Affairs, Diario Oficial No. 26309
of 7 December 1965, amends Decree No. 521
of 30 October 1953 (Immigration Regulations)
with a view to applying a modern immigration
policy for qualified manpower in accordance with
agreements adopted at international conferences
and the programmes adopted by the Government.

No. 26895 of 22 November 1965 by the Minis-
try of Public Education, Diario Oficial No. 26312
of 11 December 1965, contains a revised text
of Decree No. 10048 of 1954 concerning the
Regulations of the National Education Fund of
the Office of the Superintendent of Public Edu-
cation which increases the income of that Office.

No. 3140 of 19 November 1965 by the Minis-
try of Justice, Diario Oficial No. 26314 of 14 De-
cember 1965, contains regulations governing

. basic standards for the application of a national -

policy for penal institutions. It states that the
guiding principle of any penal activity is the
assumption that persons deprived of liberty have
a public law relationship with the State; there-
fore, apart from the rights which are lost or res-
tricted by reason of imprisonment or conviction,
the legal status of such persons is identical with
that of free citizens. Consequently, the rights of
such persons as human beings, including the
right to work, to social welfare, to education,
to medical care, as well as family rights, must
be fully respected. The regulations laid down in
the Decree must be applied impartially; there
may be no differences in the treatment by reason
of sex, religion, political or ideological opinion,
at any level, wealth, birth or any other consi-
deration.

No. 27952 of 7 December 1965 by the Minis-
try of Education, Diario Oficial No. 26319 of
20 December 1965, amends the educational struc-
ture so as to achieve a better and more harmo-
nious development of all aspects of the individual
personality, to train persons for their working
life and enable them to participate intelligently
in the cultural, social and economic development
of the country. The amendments cover:

(@) Primary education;
(b) General basic education;

(¢) Secondary education, whether humanities
and sciences or technical and vocational;

(d) Higher education.

No. 27953 of 7 December 1965 by the Minis-
try of Public Education, Diario Oficial No. 26319
of 20 December 1965, establishes a seventh year
of general basic education in accordance with

‘the provisions of Decree No. 27952.
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INFORMATION CONCERNING THE MEASURES TAKEN BY THE GOVERNMENT
OF THE REPUBLIC OF CHINA FOR THE PROTECTION OF HUMAN RIGHTS IN
ACCORDANCE WITH THE UNIVERSAL DECLARATION OF HUMAN RIGHTS*

Detailed information on the measures taken
by the Government of the Republic of China
for the protection of human rights in accordance

with the Universal Declaration of Human Rights-

was supplied by the Chinese Government in
three documents, namely, “ Notes on Develop-
ments and Progress in the Field of Human Rights
and Personal Freedoms in the Republic of
China ”, “ Information Concerning the Measures
taken by the Government of the Republic of
China for the Protection of Human Rights”,
and *“Information Concerning the Measures
taken by the Government of the Republic of
China for the Protection of .Human Rights in
accordance with the  Universal Declaration of
Human Rights ”, which were sent to the United
Nations in 1963, 1964 and 1965 respectively.
In the current-year, the Ministry of Justice conti-
nued to implement the measures for the protec-
tion of human rights in accordance with the
established national policy and the related laws
and regulations. In the Ministry’s administrative
programme, special emphasis was given to the
following measures: protection of people’s rights
and interests, ensuring the proper conduct of
trials, facilitating legal proceedings, strict enforce-
ment of statutes on trial and detention, and
ensuring the proper functioning of the public
defender and the legal guidance and legal aid
systems. These measures were instituted for the
purpose of protecting human rights and upholding
justice. Owing to the special attention paid to
the measures for the protection of human rights
in recent years, the country now has reasonably
adequate legislation in that sector. The only new
law enacted during the period under review was
the Statute Governing the Release of Persons
Accused of Criminal Offences on Bail or Bond
or into the Custody of Others, which was promul-
gated on 1 July 1965 (see Annex). This Statute
not only helps to eliminate some of the diffi-
culties encountered by persons accused of cri-
minal offences in posting bonds, but also serves
as an effective means of protecting the human
rights of accused persons. -

1 Information furnished by the Government of
the Republic of China.’
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Annex

STATUTE GOVERNING THE RELEASE OF PERSONS
‘AcCUSED OF CRIMINAL OFFENCES ON BAIL OR
Bonp or INTO THE CusTtoDY OF OTHERS (PRO-
MULGATED BY THE MINISTRY OF JUSTICE OF THE
RepuBLIC OF CHINA -ON 1 JULY 1965)

Art. I. Release of a person accused of a crimi-
nal offence on bail or bond or into the custody
of another person, unless otherwise provided for
by law, shall be effected according to the provi-
sions of this Statute.

Art. II. If the court decides that an accused
person may be released on bail, it shall issue an
order requiring him to provide an appropriate
sum of money as surety, taking into account the
financial position and family status of the accused
and the nature of the offence. Unless the accused
is willing to provide the specified surety or a
third party is permitted to supply it, a written
bond shall be required which must be signed by
a reliable person or a business establishment
within the district of the court before the accused
can be released. If the court decides that the
accused may be released into custody of another
person, a certificate of custody shall be provided
by a representative of the accused or by any
other suitable person within the district of the
court, who shall act as his custodian. The bail
or bond form and the certificate of custody form
shall be available at courts of all instances free
of charge (see appendixes I and II).

Art. II1. If the court decides that an accused
person may be released on bail or bond or into
the custody of another person, any represen-
tative or relative of the accused waiting outside
the court during investigation, or inside the
court during trial, may be entrusted with the
duty of finding a guarantor or a custodian and
completing the bonding process for the accused.
If any one of the above-mentioned persons can
himself act as the guarantor or the custodian,
or if a lawyer can act as the custodian for the
accused, he may complete the bonding process
for the accused immediately in the courtroom,
providing that he has brought with him his iden-
tification card, business permit and other neces-
sary certificates to be submitted to the court for
inspection, The clerk shall bring the bail or bond
form and the certificate of custody form to the
courtroom before the trial for use in such cir-
cumstances.
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Art. 1V. 1f the accused cannot find anyone
to act as his guarantor or custodian and to com-
plete the bonding process for his release imme-
diately, he may be permitted to use the telephone
or any other means of communication to request
his friends or relatives to find someone within
the district of the court to act as his guarantor
or custodian. The said person must bring his
identification card, business permit, tax returns
and other necessary certificates and apply to the
competent court clerk in order to complete the
bonding process. The above-mentioned provision
shall apply mutatis mutandis to a detained
accused person when the court has ruled that
he is to be released on bail or bond or into the
custody of another person. If an accused person
wishes- to leave the court premises to find a gua-
rantor or custodian, the court shall provide him
with a police escort during such time. No res-
traint shall be placed on the person of the accused
unless there is reason to fear that he may escape.
Where an accused pecson fails to find a guarantor
or custodian on the day when his release is
ordered by the court, the competent court clerk
or the accused himself may inform the members
of his family, his relatives or friends in writing,
requesting them to find a guarantor or custodian
and to complete the bonding process for his
release.

Art. V. If an accused person fails to find a
guarantor to provide the bail or bond for the
specified amount, in addition to the provision
stated in the third paragraph of the .preceding
article, which shall apply, the procurator or the
judge of the case may order a reduction of the
original amount of cash security and direct the
accused to continue to look for a guarantor, or
allow two business establisuments whose combi-
ned capitals exceed the amount of the cash secu-
rity to act as his guarantors or commit the accu-
sed into the custody of yet another person.

Art. VI. If an accused person fails to find a
guarantor in the urban district, he may be per-
mitted to look for one in the rural district. The
competent procurator or judge shall communi-
cate with the police authority of the rural dis-
trict concerned, by telephone or in writing,
requesting it to supervise the bonding process.
The accused shall remain under detention until
the bonding process is completed.

Art. VII. Any business establishment within
the district of the court acting as a guarantor of
an accused person, must have a capital exceeding
the specified amount of the cash security. How-

ever, if it can be proved that the amount of its
actual assets exceeds that of its registered capital
and also that of the cash security required, it
may qualify to act as the guarantor. If a guaran-
tor is not a business establishment but a private
person of means, he must prove that the amount
of his total assets exceeds that of the cash secu-
rity required. An accused person may be exemp-
ted from furnishing a written bond if he provides
the said security in the form of cash. The secu-

.rity may also be furnished in the form of

valuables, which shall be assessed at the current
market value. When an accused person is relea-
sed into the custody of another person, any
person who acts as his representative, his counsel
for defence or his authorized agent may act as
his custodian. In addition, any lineal ascendant
and relative of the accused or any person with
secure employment and good reputation within
the district of the court who exercises a certain
amount of control or influence over the accused
may also act as his guarantor.

Art. VIII. The court shall maintain a card file
on persons and business establishments that have
acted as guarantors for accused persons. Each
card shall list the .name of the person or that of
the business establishment, its capital assets and
the cash security required in each case. The
court policeman shall enter the details concerning
the person or the business establishment on the
same card if the said person or business estab-
lishment has acted as guarantor more than once.
If the said person or business establishment is to
act as guarantor in other cases, the card shall
be submitted to the procurator or the judge for
consideration. (For the form of the card, see
Appendix III.)

Art. IX. If an accused person succeeds in
finding a guarantor or custodian after the office
hours of the court or on an official holiday, the
competent court official shall ask the procurator
or the judge on duty to examine and approve the
application for suspension of detention.

Art. X. The court official entrusted with the
duty of assisting an accused person in complet-
ing the bonding process must not wilfully create
any difficulty or cause any delay, demand bribes,
accept entertainment or gifts, or take the accused
to any other place for any activity other than
the posting of the bond. Any v101at10n shall be
subject to severe punishment.

Art. XI. This Statute shall come into effect
from the day of its promulgation.
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Appendix 1

BAIL OR BOND IN CRIMINAL PROCEEDINGS

The Guarantor

Business Establishment

Name of the estab-
lishment

Capital assets (NTC$ )
Other assets

1. Real estate (number
of rooms valued at
NTC$ - )

2. Land (number of

Ping  valued at
NTC$ )
3. Others

Business permit (regis-
tered number)

Address

To the Procurator of the Criminal Chamber of
I, the undersigned, acting as the guarantor for the accused

Name of the person
in charge

Sex
Age

Native of (Province,
Hsien )

Identification card num-
ber

Relationship with the
accused

1. Relative
2. Friend
Address

assume the following obligations:
1. To produce the accused whenever he is summoned; X
2. To assume responsibility for the cash security specified in the bond (NTC$ )
3. To guarantee the limitation on residence imposed on the accused by the Court; and
4. To assume responsibility for receiving papers served on him.

Remarks

Private Person

Name
Sex
Age

Native
Hsien )

Occupation

Identification card num-
ber ’

Relationship with the
accused

1. Relative
2. Friend
Total assets

1. Real estate (number
of rooms valued at
NTC$ )

2. Land (number of

Ping valued at
NTC$ )

3. Others

Address

SIGNED
[Seal of person or of the business establishment]

of (Province, ,

The Accused

Name

Sex

Age
Profession
Case number

Description of the
case

Address

(Issued without charge)

...., am willing to

The accused authorizes his guarantor to receive papers served on him. [Seal]

The Custodian
Name
Sex

This bond is verified by ............. [Seal]
Remarks
Done on ........ Day ........ Month ........ Year of the Republic of China.

Appendix 11

CERTIFICATE OF CUSTODY IN CRIMINAL PROCEEDINGS

The Accused
Name
Sex
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CHINA
Native of Province, Hsien “ Age-
Profession .-+~ - .-  Case number
Identification card number - - Descrxptlon of the case
Relationship with the accused: Address. ’
1. Relative
2. Friend
Address . , )
To the Procurator of the Criminal Chamber of ............. . Court: ]
I, the undersigned, acting as the custodian of the accused ........... ey am'wilﬁling. tc_)l

assume the following obligations:
1. To produce the accused whenever he is summoned and
2. To assume- respon51b1hty for receiving papers served on him.

‘SIGNED
- [Seal].

-

Remarks

The accused authorizes his custodian.to receive papers served on him. ‘[Seal}

This certificate is verified by ...... e e [Seal]
Remarks ) e .-

Done on ........ Day ...... .. Month ........ Year of the Republic of China.

o . Appendix 111

Please use the four-corn€red numerals words identification system

Filing card on guarantors in criminal proceedings of the District Court or the Procurator’s
Office of ............ , Taiwan

Name of the guarantor
- ‘Courtesy’ name
Alias -
Sex _ '
Identification card number ) _
‘Age" .. . B ' ,
Native of ............ )
Profession
Name of busmess estabhshment
Capltal assets
Kind of business
Address T
“Présent ....... e
Permanent ..............
This card is made by .......... Ol ..vvuvnnnnn

(Reverse Side)
Record of the Guarantor

The Accused, Sex, Age Year, Case number, Description of the case, Amount of cash
security, Date of bond posting, Date of w1thdrawal

First time

Second time

Third time

Fourth time

Procurator or Judge ......... [Seal]
Remarks



COLOMBIA. -

Art. 1. A building, to be known as the
‘“ Alfonso Barbérena House of the People ”, shall
be constructed by the nation at Cali, capital of
the department of Valle del Cauca. The building
shall comprise: i

(@) A room to house a public hbrary,

) An - auditorium for lectures on world
culture;

(c) Large rooms suitable for meetings of the
governing bodies of the housing associations of
Cali and for meetings and assemblies of the
various trade-union organizations which do not
have premises of their own for such purposes;

(d) A people’s theatre with a minimum capa-
city of 1,000 seats;

1 Diario Oficial, No. 31752 of 15 September 1965.

ACT OF 10 SEPTEMBER 1965 *
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' ()’ A room for evening classes for poor chil-
dren and another to’ serve as a. trade-union
training school '

The commumty development and commumty
action councils, and sports leagues which do not
have premises of their own for meetings, may
use the premises of the *House of the People ”,
sub]ect to prior authorization by the mayor of
Cali.

I8

Art. 5. The “ House of the People ”, to which
this Act relates may not be used for meetings of
governing bodies, committees or organizations
of a partisan nature and may only be used for
the purposes specified in this Act.

“ele



CONGO (BRAZZAVILLE)

DECREE No. 65-147 OF 25 MAY 1965 CONCERNING THE ESTABLISHMENT
OF THE MOVEMENT CALLED “ACTION FOR RURAL RENEWAL”?!

Are. 1. A movement called “ Action for Rural
Renewal” is hereby established under the aus-
pices of the Party.? The Ministry of Agriculture
and the State Department for Youth and Sport
shall bear technical and administrative respon-
sibility for it, and the State Department for
National Defence shall be responsible for the
military aspects of its activity.

Art. 2. Action for Rural Renewal is a pro-
gressive movement, the purpose of which is to
integrate young people into national production
and defence.

To this end, young people shall be given poli-
tical, economic, technical and military instruction
in training centres.

Art. 3. Young people from eighteen to twenty-
three years of age who are not in steady employ-
ment and who fulfil the Army’s physical fitness
requirements may join Action for Rural Renewal.

Conditions of recruitment shall be determined
by an order of the State Department for Youth
and Sport.

Art. 4. Members of Action for Rural Renewal
may in no case be regarded as or assimilated to,
civil servants.

They shall become independent co-operative
producers, after receiving, over a period of six
months, the necessary basic training equipping
them to take part in national production and
defence.

Art. 5. At the end of the training period
referred to in the preceding article, members of
Action for Rural Renewal shall receive from the
State, at the time that their membership is
confirmed, moral encouragement and a financial
grant which they shall repay in the first years
of production.

They shall be responsible for promoting the
technical, political, economic and social advance-
ment of the local inhabitants within a radius of

1 Journal officiel de la République du Congo,
No. 11, 1 June 1965.

2 The party referred to is the single party established
by Act No. 25/64 of 20 July 1964 and known as the
‘““ Movement National de la Révolution” (National
Revolution Movement). For extracts from Act
No. 25/64, see Yearbook on Human Rights for 1964,
pp. 77-79.
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twenty-five kilometres from their co-operative
village.

Art. 6. The managing and co-ordinating body
of Action for Rural Renewal shall be a committee
presided over by the Minister of Agriculture,
assisted by the State Secretary for Youth and
Sport, and composed of a secretary for political
education, a secretary for technical education,
and a secretary for military education.

Art. 7. Action for Rural Renewal shall com-
prise a National Training Centre and, if the
situation warrants it, Regional Centres and co-
operative villages.

Section 1. The National Training Centre
and the Regional Centres

Art. 8. These Centres shall be under the super-
vision of the State Department for Youth and
Sport.

Art, 9. The community service training school
for Congolese youth shall henceforward be the
National Training Centre for Action for Rural
Renewal.

The Centre shall provide:

(a) General training to give young people
the fullest possible instruction in co-operative,
civic, political and military matters;

(b) Vocational training to enable young
people to take up the occupation of farmer and
other occupations necessary for the proper func-
tioning of co-operative villages.

Art. 10. The National Training Centre shall
be managed by a Director, who shall be assisted
by experts in political affairs, farming techniques,
construction techniques and military operations.

These experts shall be responsible for the
training and education of young people.

Art. 11. Regional Centres, the organization of
which shall be determined by an order of the
State Secretary for Youth and Sport, may later
be established in the agricultural regions.

Section 2. Co-operative Villages

Art. 12. The co-operative villages shall be the
responsibility of the Minister of Agriculture.
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Art. 13. At the end of their training period at
the National Training Centre, young people shall
be voluntarily settled in existing co-operative
villages or in villages.to be built in different

regions of the Republic according to the require-

ments of production.

They shall there engage in the various acti-
vities required to increase production and
improve the living conditions of the rural
population.

ACT No. 32-65 OF 12 AUGUST 1965 REPEALING ACT No. 44-61 OF 28 SEPTEMBER
1961 AND ESTABLISHING THE GENERAL PRINCIPLES OF EDUCATIONAL

ORGANIZATION *

TIiTLE T

GENERAL PROVISIONS

Art. 1. Eyery child living in the territory of
the Republic of the Congo shall be entitled,
without distinction as to sex, race, belief, opinion
or property, to an education which shall ensure
the full development of his intellectual, artistic,
moral and physical aptitudes, and his civic and
vocational training.

Art. 2. The organization of education shall be
a duty of the State. Such education shall provide
every child with training adapted to life and to
contemporary social tasks, ‘and shall assist in
raising the general level of culture.

Art. 3. School attendance shall be compulsory
from six to sixteen years of age.

Education may be given in the home in condi-
tions to be established by decree.

Art. 4. Education shall be free. During the
period of compulsory school attendance, school
supplies shall also be free.

3 Journal officiel de la Républiqgue du Congo,
No. 18 of 15 September 1965.

Art. 5. School work shall be supplemented by
extra-curricular and after-school activities.

Where the means permit, the State may also
call on the Department of Education, or any
other Department, to establish institutions for
the advancement of culture and the arts, namely,
museums, theatres, a national library. All these
institutions may be placed under the authority
of a higher council for culture and the arts. Their
characteristics and operation shall be determined
by decrees of the Council of Ministers.

TITLE IV
IMPARTIALITY OF EDUCATION

Art. 10. Education in public establishments
shall respect all philosophical or religious doc-
trines.

These establishments shall be open to all
students applying for admission, without distinc-
tion as to origin, race or belief.

Religious instruction may be given only outside
these establishments and outside regular class
hours.
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LAW AGAINST VAGRANCY, BEGGING AND NEGLECT,
ACT No. 3550 OF 1 OCTOBER 1965 *

Chapter 1

DEFINITIONS

Aret. 1.. Vagrancy and begging by persons over
seventeen years of age and any act by such per-
sons which results in the neglect of a minor under
seventeen yéars. of age shall constitute an
offence;- offénders. shall be subject to the obser-
vation, treatment and penalties laid down in this
Act and its related.provisions.

Art. 2. The ‘following shall be deemed to be
vagrants:

(a) Persons with no VlSlble lawful means of
support who are capable of working in useful
occupations compatible with their age, sex, status
and condition and who do not so work;

(b) Persons who habitually frequent . bars,
saloons, gaming-houses, houses of prostitution
or centres of perversion during working hours,
and who have no known occupation;

(c) Women who cause. a public scandal
because of their immoral behaviour, or who habi-
tually frequent gaming-houses, houses of prosti-
tution, taverns and other similar places, or who
regularly indulge in improper behaviour in- dis-
reputable places.

Art. 3. The following shall be deemed to be
beggars:

(a) Persons who habitually solicit alms in any
public place, or who frequent towns and villages
soliciting;

(b) Persons who exhibit in public, or simulate,
diseases or physical defects as a means of obtain-
ing public charity;

(¢) Old, blind, crippled or handicapped per-
sons who frequent public places sohcmng alms
from passers-by.

Art. 4. In addition to the minors referred to
in articles 15, 17 and 18 of the Minors’ Code, the
following shall be deemed to be in a state of
neglect and shall be subject to the security
measures laid down in this Act and in its enforce-
ment provisions:

(a) Minors under seventeen years of age who
frequent the streets, promenades or parks and

1 La Gaceta, No. 229 of 9 October 1965.

60

importune persons in cinemas, theatres, stadiums
or any other places of public entertainment or
parking areas;

(b) Minors of seventeen years of age, who
are physically and mentally capable of -attending
public schools or colleges and who frequent the
streets, parks or public places during the hours
that they should normally be at school.

Chapter IV

SOCIAL TREATMENT

Art. 19. The Directorate of Social Welfare
shall be responsible for the social treatment of the
cases referred to in this" Act and for its enforce-
ment; such treatment and enforcement shall be
governed by the following provisions:

(@) If the beggar or vagrant is under fifteen
years of age and has not completed his primary
schooling, he shall be sent to a public school
under the responsibility of his father, guardian
or the Directorate of Social Welfare;

(b) If a minor who has completed his primary
schooling continues to display a tendency or
inclination towards vagrancy or begging, he shall
be sent to a vocational training or apprenticeship
centre for as long as he needs to learn the occu-
pation or trade of his choice. If the minor is
recalcitrant or runs away, he shall be interned
in one of the guidance centres of the High Coun-
cil for Social Defence or, if necessary, in an
appropriate correctional institution for minors;

(c) If the women referred to in article 2 (c)
above are over seventeen years of age, they shall
be assigned appropriate work in their place of
detention for the period of their stay;

(d) Vagrants over seventeen years of age
shall serve their sentences in a penal institution
and must do the work assigned to them by the
Director;

(e) The beggars referred to in article 3 shall
be treated as follows:

(1) If they are under seventeen years of age,
paragraphs (@) and (b) of this article shall
apply as appropriate;

(2) If they are over seventeen years of age
and capable of working, paragraph (d) of
this article shall apply;
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(3) If they are old, blind, handicapped or
crippled, they shall be committed to appro-
priate institutions so that they may be
given the necessary care, in accordance

with the regulations of the Directorate -of

Social Welfare;

(4) If they are workers who are unable to
find employment, they shall be referred to
the Employment Office of the Ministry of

Labour and Social Welfare which shall
examine their case and find a solution.

Art. 20. The police authorities shall organize
a special service for the control and supervision

-of* places where vagrants and beggars normally

congregate and shall arrest and bring before the
competent judge any person who does not
satisfactorily prove that he is lawfully earning
his living,.
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NOTE*

Act No. 1175165, Gaceta Oficial of 19 March 1965.

Amends articles 30 and 31 of the Civil Code now in force, establishing the procedure
for determining that a child was live-born for all .legal purposes, and for pronouncing a
person legally deceased.

Resolution 100 of the Ministry of Labour, Gaceta Oficial of 12 June 1965.

Establishes that the Review Board will deal with cases of flagrant injustice and may
declare the nullity of actions or decisions of the Labour Board or Appeals Boards, with -
the exceptions specified in the resolution itself.

1 Note based upon information furnished by the Government of Cuba and published'in the
Secretary-General’s Periodic Reports on Human Rights (E/CN. 4/892) of 30 December 1965.
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CYPRUS

NOTE?*

(A) THE BUILDING (SAFETY HEALTH & WELFARE)
REGULATIONS, 1965

The regulations were enacted by the House
of Representatives on 23 November 1965 and
will be implemented at stages during 1966. Their
main object is the prevention of accidents in the
building industry.

(B) LEGITIMATION OF CHILDREN

This is an administrative direction issued by
the Director, Department of Welfare Services,
whereby Welfare Officers are required to advise
and facilitate unmarried mothers to obtain
through the Court a legitimation order in favour
of an illegitimate child, and to secure for illegi-
timate children who are under the care of the
Welfare Department and to whom the issue of a
legitimation order is demied a proper surname
as against surnames which tend to show that the
children are illegitimate.

1 Note furnished by the Government of Cyprus.

ADMINISTRATIVE DIRECTION
OF 25 MAY 1965

All Staff:
Re: Legitimation of children

Under Section 8 a. of the Illegitimate Children
Law Cap. 278 the welfare officer is entitled to
apply to the Court for an affiliation order in
respect of an illegitimate child which is a charge
on public funds. This legal provision is often
forgotten by the Welfare Staff and as a result:

(a) llegitimate children in our care suffer
for having no recognized paternity.

(b) The Department loses maintenance con-
tribution from the putative father.

2. You are now requested to acquaint
yourselves with the provision of this law and
having gone through your "cases, to apply to
Court for an affiliation order in respect of every
illegitimate child which is a charge on public
funds, for which, in your discretion, there is
adequate evidence to warrant such an order.

3. In the exercise of your duty you are
further advised to acquaint mothers with illegi-
timate children of their right to apply for an
affiliation order.
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CZECHOSLOVAKIA

LABOUR CODE OF 16 JUNE 1965, ENTERED INTO FORCE
ON 1 JANUARY 1966

'SUMMARY

The text of fhe Labour Code was published
in Shirka Zdkonu, No. 32, Text 65, of
30 June 1965. :

The Code is divided into Basic Principles and
the followmg parts: Part I. General Provisions
covering ' sections, '1-26; ‘Part II. Employment
Relzition‘ship covering sections 27-216; Part IIL.
Apprenticeship covering sections 217-231; Part IV.
Contracts “for Work Done Otherwise than under
an Employment Relationship covering sections
232-239; Part V. Common Provisions covering
sections 240-266;".and’ Part” VI.' Concliiding Pro-
v1s1ons covering sections 267-280.

The Basic Principles ‘mentioned above read
as follows:

“Y. Every citizen shall enjoy the right ' to
work. In a workers’ society the individual can
achieve the full expression of his abilities and
. the satisfaction’ of his 1eg1t1mate interests only
by taking an active part-in the development
of society as a whole, and especially by con-

. tributing his rightful share to the work of the
community. -Work -in the interests of society
and in accordance with its needs 'is therefore
an essential obligation and at.the 'same time
an essential right and matter .of honour for
every citizen,

“JII. The social system of the Czechoslovak
Socialist Republic precludes the exploitation of
man by man in any form.

“III. The relationships established in
virtue of labour law, whereby workers parti-
cipate in the work of the community in
pursuance of this Code, can only be created by
agreement between an individual and a
socialist organisation. The rights and obliga-
tions deriving from such relationships must
be exercised and discharged in accordance
with the rules of socialist coexistence.

“IV. All workers shall have the right to be
remunerated for the work they do, inraccord-
ance with its quantity, quality and impor-
tance to society, to be assured of occupational

. safety and health and to be afforded rest and
recreation after finishing their work. All
socialist organisations shall provide such
working conditions as will enable the workers
to carry out their jobs as well as possible,
having regard to their capacities and knowl-
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edge, to show ‘a 'spirit of iditiative ‘and "to
improve their skills, and as will contribute to
the stability of the relatlonshlps estabhshed

- in virtue of labour -law.

“V. All workers shall have the’ nght and
essential obligation towards sociéty to- parti-

cipate ‘in’ the development,: administration and

supervision of the activities carried -on . by
socialist organisations and to contribute
towards the development and strengthening
of the bonds of comradeship.created by team-
work and mutual assistance. All socialist
organisations-shall be required to provide and -
improve--such “conditions -as- will- enable this
participation -to _be constantly developed. " :
" “VI. All workers shall be required to
discharge  in the prescribed manner-.such obli-
gations as.are-incumbent Upon them as.a result

.of the relationships established in' virtue of

labour law. and by reason of the jobs assigned

. . to them in the socialist organisation concerned,
. and thereby to strengthen and consolldate

socialist labour "discipline.

“VII. Women shall be entitled to the same
status as men in matters of employment.
Women . shall be guaranteed such working
conditions-as will' enable them to share in‘work
with due regdrd not only for their physical
characteristics but also, and more particularly,
for their social function as mothers and as
persons responsible for the education and care
of children.

“VIII. Young persons shall be entitled to
vocational training and shall be guaranteed
such working conditions as will enable them
to develop their physical and mental aptitudes
successfully.

“IX. Socialist organisations shall be
required to take steps to protect the occu-
pational health of workers and shall be liable
in accordance with this Code for any injuries
they may sustain as a consequence of an
employment accident or occupational disease.
Workers shall be provided with free prophy-
lactic care and treatment and shall be entitled
to material security in the event of their inca-
pacity for work, old age, pregnancy or confine-
ment. Handicapped workers shall be guaran-
teed such working conditions as will enable
them to use and develop their capacities
through employment corresponding to their
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state of health. Workers who have qualified
for an old-age pension shall be afforded
opportunities for continued employment. Rela-
tionships established in virtue of labour law
shall enjoy special legal protection during a
person’s incapacity for  work on account of
illness, an accident, pregnancy or confinement.

“X. The participation of the Revolutio-
nary Trade Union Movement in the labour
relationships governed by this Code shall form
an integral part of those relationships.”

The General Provisions in Part I comprise the -

scope of the Labour Code; the parties to rela-
tionships established in virtue of labour law;
the participation of the workers in the develop-
ment, administration and supervision of the
activities carried on by organisations; and the
guarantee of the right to work in the interests
of society. Following are the sections on the scope
of the Labour Code:

“1. Relationships in virtue of labour law
shall be established between individuals and
socialist organisations by the participation of
the former in the work of the community.
Such relationships shall be governed more
particularly by the Labour Code.

“2. (1) The Labour Code shall apply to
any relationship . deriving from the tenure of
a public office to which an individual has been
appointed by the working people if provision
to that effect is made expressly in the Code
itself, in special regulations or in the by-laws
of social organisations and the decisions taken
thereunder. by the central authorities of such
organisations.

“(2) To the extent that a person is a party
to an employment relationship when holding
a public office, that relationship shall be
~governed by the Labour Code.

“3. (1) Any relationship established in
connection with his work by a member of a
unified agricultural co-operative or by any
person working permanently in such a co-
operative on instructions given by its autho-
rities but who is not yet either a member of it
or a party to an employment relationship with
it, and likewise any relationship established
in connection with his work by a member of
a production co-operative shall be covered by
the Labour Code only in so far as provision
to that effect is made expressly in the Code
itself, in special regulations or in the by-laws
of the co-operative.

“(2) In so far as a unified agricultural or
production co-operative is permitted by its
by-laws or by special regulations to establish
employment relationships with persons who
are not members of the co-operative or con-
" cludes contracts for work done otherwise than
under an employment relationship (sections
232 et seq.), the relationships so established

in virtue of labour law shall be governed by
the Labour Code.

“(3) The Labour Code shall also apply
to apprentices articled to unified agricultural
and production co-operatives.

“4, The Labour Code shall apply to
members of the armed forces on active ser-
vice, members of the Public Security Force,
public prosecutors and investigators of the
Public Prosecutor’s Office only in so far as
provision to that effect is made expressly in
the Code itself or as is stipulated in special
regulations.

“5. Save as otherwise provided in special
regulations the Labour Code shall apply to
schoolchildren and students during their pro-
duction work or practical instruction, to
persons receiving post-graduate scientific or
artistic training and to members of regional
-lawyers’ associations.

“6. Save as otherwise provided by inter-
national private law the relationships estab-
lished in virtue of labour law between

. citizens and foreign organisations and between
aliens working in the Czechoslovak Socialist
Republic and Czechoslovak organisations shall
be governed by the Labour Code.

“7. Aliens and stateless persons shall not
be allowed to become parties to an’ employment
relationship unless they. have been granted
permission to reside in the Czechoslovak
Socialist Republic.” -

The employment relationships dealt with in

Part II include contracts = of employment
relationships; alteration of employment ' rela-
tionships; termination of employment rela-

tionships, claims in respect of the unlawful
termination of employment relationships; elec-
tion and appointment; parallel employment
relationships and subsidiary activities; labour
discipline and rules of employment; hours of
work and breaks; overtime and night work;
vacation leave; wages; compensation in lieu of
wages where certain obstacles arise in connection
with the work; compensation for expenses
incurred by workers in connection with their
work; occupational safety and health; workers’
welfare, vocational training and working condi-
tions; security in the event of incapacity for
work or old age and employment on return to
work; working conditions of women; working
conditions of pregnant women and mothers; work-
ing conditions of young persons; .prevention of-
damage; ‘liability of workers for-damage caused
during or in direct connection with the perfor-
mance of their duties; liability of organisations;
and determination of labour disputes.

Translations of the Code into English and
French have been published by the Interna-
national Labour Office as Legislative Series
1965—Cz.1. :
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ACT No. 65-17 OF 23 JUNE 1965 ESTABLISHING
THE DAHOMEAN NATIONALITY CODE*

PRELIMINARY TITLE

GENERAL PROVISIONS

Art. 1. The law shall determine which persons
at birth have Dahomean nationality as their
nationality of origin.

Dahomean nationality shall be acquired or
lost after the date of birth by process of law or
by a decision of the public authorities taken in
accordance with the law.

Art. 2. The provisions relating to nationality
contained in international treaties or agreements
duly ratified and published apply even when they
are at variance with the provisions of Dahomean
domestic law.

Art. 3. A change in nationality can in no case
result from an international convention unless
such a convention makes specific provision to
that effect.

Art. 4. In cases where, under an international
convention, a change of nationality is dependent
on the drawing up of an instrument of option,
the form of that instrument shall be determined
by the legislation of the contracting country in
which it is drawn up.

Art. 5. A person shall attain his majority for
the purposes of this Code on reaching the age of
twenty-one.

Art. 6. Filiation shall affect the attribution of
Dahomiean nationality only if established in
accordance with the requirements of Dahomean
law.

TriTLE I

THE ATTRIBUTION OF DAHOMEAN
NATIONALITY AS THE NATIONALITY
"OF ORIGIN

~ Chapter 1

THE ATTRIBUTION OF DAHOMEAN NATIONALITY
BY BIRTH IN DAHOMEY

Art. 7. A person born in Dahomey of a father
likewise born in Dahomey shall be a Dahomean
national.

1 Journal officiel de la République du Dahomey,
No. 17 of 1 August 1965.
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A person who is ordinarily resident in the
Territory of the Republic of Dahomey and owns
property in Dahomey shall be presumed to fulfil
those two conditions. Proof to the contrary may
be produced in the form and manner provided
for in Title V of this Act.

Art. 8. A person born in Dahomey of a mother
likewise born in Dahomey shall be a Dahomean
national unless he renounces that status during
the six months before attaining his majority.

Art. 9. A person born in Dahomey shall be
deemed to be a Dahomean national if he is
unable to claim any other nationality of origin,
either because his parents are unknown or
because, although they are known, they them-
selves have no nationality.

Art. 10. A new-born child found in Dahomey
shall, failing evidence to the contrary, be
presumed to have been born in Dahomey.

Art. 11. The provisions of articles 7 and 8 shall
not apply to children born in Dahomey of career
diplomatic or consular agents of foreign nation-
ality or of representatives or officials of foreign
States assigned on mission to international
organizations domiciled in Dahomey.

Such children shall nevertheless have the right
to acquire Dahomean nationality voluntarily in
accordance with the provisions of article 28
below.

Chapter II

ATTRIBUTION OF DAHOMEAN NATIONALITY
BY RIGHT OF FILIATION
Art. 12. The following persons shall be
Dahomean nationals:

(1) A child of a Dahomean father;

(2) A child of a Dahomean mother when the
father is unknown or has no known nationality.

Art. 13. A child of a Dahomean mother and of
a father who is a foreign national shall be deemed
to be a Dahomean national, provided always that
he may renounce Dahomean nationality during
the six months preceding his attainment of
majority if he was not-born in Dahomey.
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Chapter II1

COMMON PROVISIONS

Art. 14. Any minor possessing the right to
renounce Dahomean nationality in the cases
specified in articles 8 and 13 may exercise such
right without any authorization by means of a
statutory declaration as stipulated in article 54
et seq.

He may renounce the said right under the same
conditions if he has attained the age of eighteen
years. If he has attained the age of sixteen years

but not the age of eighteen vyears, such
renunciation shall require authorization by
whichever of his parents exercises parental

authority over him or, in the absence of that, by
his guardian upon consent of the family guard-
ianship council.

Art. 15. 1In the cases specified in the preceding
article, no person may renounce Dahomean
nationality unless he can show proof that he has
by filiation the nationality of another country
and that he has discharged his military obliga-
tions (if any) under the law of that country and
subject always to the provisions of international
agreements.

Art. 16. A Dahomean minor who voluntarily
enlists in the national armed forces shall lose the
right to renounce Dahomean nationality.

“Trtee I

ACQUISITION OF
DAHOMEAN NATIONALITY

Chapter 1

METHODS OF ACQUIRING DAHOMEAN NATIONALITY

Section 1. Acquisition. of Dahomean
nationality by filiation

Art. 17. A non-Dahomean minor adopted by a
'person of Dahomean nationality or by a married
couple both of whom are of Dahomean nation-
ality shall acquire that nationality. He shall,
however, have the option of renouncing it during
the six months preceding his attainment of
majority, and he may renounce the said option
under the conditions specified in articles 14
and 15.

Section II. Acquisition of Dahomean
nationality by marriage

Art.  18. Subject to the provisions of
articles 19, 20, 22 and 23, a foreign woman who
marries a Dahomean national shall acquire
Dahomean nationality at the time of the marriage.

Art. 19. If the national law of a woman permits
her to retain her nationality of origin upon
marriage, she shall have the option of declaring,
before the celebration of the marriage and in
the manner specified in article 54 er seq., that
she declines Dahomean nationality.

She may exercise this option without any
authorization, even if she is a minor.

Art. 20. The Government may, by decree,
oppose the acquisition of Dahomean nationality
within six months after the date on which the
marriage was celebrated.

If the marriage is celebrated in another
country, the time-limit specified in the preceding
paragraph shall be reckoned from the date on
which the particulars of the marriage certificate
are entered in the civil registry of the Dahomean
diplomatic or consular agents.

In case of objection by the Government, the
woman concerned shall be deemed never to- have
acquired Dahomean nationality.

. Art. 21. During the time-limit fixed in the
preceding article, .a woman who has acquired
Dahomean nationality by marriage may not vote
or be a candidate for an. elective post or office
where registration as a voter or the exercise of
the said post or office is conditioned on the
possession of Dahomean nationality.

Art. 22. The marriage shall not affect the
attribution of Dahomean nationality unless it is
celebrated according to one of the forms
recognized either by Dahomean’ legislation or
customs’ or by the legislation of the country in
which the marriage was celebrated. If the
marriage is celebrated in accordance with one of
the Dahomean customs, it must be recorded in
writing in order to have effect within the meaning
of this article.

Art. 23. A woman shall not acquire Dahomean
nationality if her marriage to a Dahomean is
declared null and void by a decision taken by a
Dahomean court or enforceable. in Dahomey,
even though the marriage was contracted in good
faith.

Section IIl. Acquisition of Dahomean nationality
by birth and residence in Dahomey

Art. 24. Every individual born in Dahomey
of foreign parents shall acquire Dahomean
nationality when he comes of age if he is resident
in Dahomey on that date and has habitually
resided in Dahomey since the age of sixteen
years.

Art. 25. During the six months before he comes
of age, a minor shall have the option of declaring
under the conditions specified in article 54 et seq.
that he .declines ‘Dahomean nationality. He may
exercise this option without any authorization.

The Government may, by decree, oppose the
acquisition of Dahomean nationality within the
same time-limit.

Art. 26. A foreigner who satisfies the
conditions specified in article 24 for the acquisi-
tion of Dahomean nationality shall not be entitled
to decline Dahomean nationality except in

.conformity with the provisions or article 15

above.
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He shall lose the option of declining Dahomean
nationality if 'he - voluntarily enlists in the
national armed forces.

Art. 27. The provisions of the present section
shall not apply to children born in.Dahomey of
career diplomatic or consular agents of foreign
nationality, or of representatives or officials of
foreign States assigned on mission to inter-
hational organizations domiciled in Dahomey.
The said children shall, however, have the option
of becoming Dahomean nationals voluntarily in
conformity with the provision of article 28 below.

- Section IV. Acquisition of Dahomean
“nationality -by declaration of nationality

Art. 28. A minor who was born in Dahomey
of foreign parents may claim Dahomean
natlonahty by declaration, under the conditions
specified in- article 54 et seq., if at the time of his
declaration he has resided in- Dahomey for at
least five years.

-~ Art. 29. A minor who has attained the age of
eighteen years may claim Dahomean nationality
without any authorization.

If 'he has attained the age of sixteen years but
not the age of eighteen years, he may claim
Dahomean nationality only if he is authorized
to do so by whichever of his -parents exercises
parental authority over him or, in the absence
of that, by his guardian upon consent of the
family guardianship council.

Art. 30. Subject to the provisions of articles
31 and 57, Dahomean nationality shall be
acquired by declaration on the date on which the
declaration is signed.

Art. 31. Within six months following the date
of " the declaration, the Government may, by
decree, oppose the acquisition of Dahomean
nationality. .

Section V. Acquisition of Dahomean
nationality by decision of the public authorities

Art. 32. Dahomean nationality may be
acquired by decision of the public authorities
through naturalization or through recovery of
nationality upon application by the person
concerned.

Sub-section 1. Naturalization

Art. 33. Naturalization shall be granted by
decree aftgr due investigation.

-« Art. 34. No person may be naturalized unless
he is resident in Dahomey at the time when the
naturahzatlon decree is signed. '

- Art, 35 Naturahzatlon may be granted to a
forelgner if he:

(1) Has attained.the age of majority specified
in 4arti_cle 5 above;

(2) Proves that he has habitually resided in
Dahomey during the three years preceding the
submission of the apphcatlon, subject ‘to the
exceptions. specified in article 36 below; :

(3) Is of good conduct and moral character
and has not incurred a sentence of over one
year’s imprisonment (not annulled by rehabilita- .
tion or amnesty) for an offence under ordmary
law;

(4) Is known to be sound
mind; and )

(5) Can produce evidence of his assimilation
in the Dahomean community, in particular by an
adequate knowledge, according to his condition,
of a Dahomean language or of the official
language.

Art. 36. The following persons shall not be
subject to the condition of residence specified in
the preceding article: :

(1) A foreigner born in Dahomey or marrled
to a Dahomean.

(2) The wife of a foreigner who . acquires
Dahomean nationality, or his child of full age.

(3) A foreigner of full age adopted by a
person of Dahomean nationality.

(4) A foreigner who has rendered 51gnal
service to Dahomey or- whose naturalization is
of unquestionable interest to Dahomey.

in body “and

Sub-section 2. Recovery of nationality

Art. 37.  Recovery of Dahomean nationality
shall be granted by decree after due investigation.

Art. 38, Dahomean nationality may be
recovered, at any age and without any residence
requirement, by any person resident in Dahomey
who proves that he has been a Dahomean national
in the past.

Art, 39. Recovery of nationality shall not be
granted to:

(1) An individual who has forfeited
Dahomean nationality through the application
of article 51 of this Code, unless, in the event
that ‘the forfeiture was due to conviction of an
offence, he has been. judicially rehabilitated or
granted the benefit of an amnesty law.

(2) A foreigner against whom an expulsion
or house arrest order has been issued, if the said
order has not been annulled under the same rules
under which it was issued.

Chapter 11

EFFECTS OF THE ACQUISITION
OF DAHOMEAN NATIONALITY

Art. 40. A person acquiring Dahomean nation-
ality shall, from the date of acquisition, enjoy
all the rights inherent in the status of a
Dahomean national, subject to the disabilities
specified in the following article or in special
laws.

Art. 41. A naturalized foreigner shall be
subject to the following disabilities:

(1) During a period of five years following
the naturalization decree he may not- hold any
high office established under the Constitution or
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any elective office for the exercise of .which
Dahomean nationality is required; e

(2) During a period of three ' years following
the naturalization decree he may not vote in an
election for' which only Dahornean nationals may
‘be regxstered as electors; .

(3) During a period of three years following
the naturahzatlon decree, he’ may not be
appointed to a publi¢ post remunerated by the
State or hold ministérial office.

Art. 42. If a naturalized person has rendered
signal service to Dahomey or if his naturalization
is' of- unquestionable interest to Dahomey; the
naturalization decree :may- relieve him; in whole
or .in. part, of ,theg«, disabilities prescribed in
article: 41, o

Art. 43. A minor shall acquire Dahomean
nationality as a madtter ‘of right if his father (or
his -mother if his fdather. is unkhown or deceased)
acquires Dahomean nationality.

A minor who is adopted shall acquire
Dahomean nationality as a matter of right if the
adopter acquires (or, in the event of adoption
by a married couple, if both the husband and
the wife acquire) Dahomean nationality, but
the adopted person shall have the option of
renouncing Dahomean nationality under the
conditions prescribed in article 17.

Art. 44. The provisions of the preceding article
shall apply:

(1) To a married minor;

(2) To a minor who has served or is serving
in the armed forces of his country of origin.

TrrLe III

LOSS AND FORFEITURE
OF DAHOMEAN NATIONALITY

Chapter 1
N
Loss oF DAHOMEAN NATIONALITY

Art. 45. A Dahomean minor shall lose
Dahomean nationality if he exercises the option
of renouncing such nationality in the cases
specified in articles 8, 13, 17 and 43.

Art. 46. The following persons
Dahomean nationality:

(1) A Dahomean of full age who voluntarily
acquires a foreign nationality if, before and with
a view to such acquisition, he has been authorized
by the Dahomean Government, at his own
request, to give up his Dahomean nationality.

The authorization shall be granted by decree.

(2) A Dahomean national, even if he is a
minor, if, being also a national of a foreign
country, he is authorized by the Dahomean
Government, at his own request, to give up his
Dahomean nationality.

Such a request may be submitted by any
interested person who has attained the age of
sixteen years. The authorization shall be granted
by decree.

shall 1lose

-.The minor must receive authorization under
the conditions specified in‘ article 29, where
applicable. '

Art. 47. A Dahomean who loses Dahomean
nationality shall be released from his allegiance
to Dahomey: '

(1) In the case spemﬁed in article 45, on the
date on which he signs the declaration;

(2) In the case specified in article 46, para-
graph (1), on the date on which he acquires
foreign nationality;

(3) In the case spec1ﬁed in article 46, para-
graph (2), on.the date of the decree authorizing
him to give up his Dahomean’ nationality. - .

Art. 48. © A Dahomean woman who marries a
foreigner shall retain her Dahomean na‘tiona}ity
unless, before the marriage takes place ‘and in
accordance with the conditions and procedure
laid down. in article 54 et seq., -she expressly
declares that she renounces the said nationality.

The declaration may be made without
authorization even if the woman is a minor.

The declaration shall be valid only if the
woman acquires or is able to acquire her
husband’s nationality, under his national law.

In such a case the woman shall be released
from her allegiance to Dahomey on the date on
which the marriage was celebrated.

Art. 49. A Dahomean national who in fact
behaves as a national of a foreign State may, if
he possesses the nationality of that State, be
declared by decree to have lost Dahomean
nationality.

In such a case, he shall be released from his
allegiance to Dahomey on the date of the said
decree.

The measure taken in respect of such a
Dahomean national may be extended to his wife
and minor children if they themselves possess a
foreign nationality. However, it may not be
extended to the minor children if it is not also
extended to the wife.

Art. 50. A Dahomean shall lose Dahomean
nationality if, being employed in the public
service of a foreign State or in foreign armed
forces, he continues such employment despite
an injunction from the Dahomean Government
calling on him to resign his post.

Six months after notification of the said
injunction, the person concerned shall, by decree,
be declared to have lost Dahomean nationality
if he has not resigned his employment during
that time, unless it is established that he has
been absolutely unable to do so. In the latter
case, the six-month period shall be reckoned
from the day when the cause of the inability is
removed.

The person concerned shall be released from
his allegiance to Dahomey on the date of the
decree.

The measure taken in respect of such
Dahomean national may be extended to his wife
and minor children if they themselves possess a
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foreign nationality. However, it may not be
extended to the minor children if it is not also
extended to the wife.

Chapter 11
FORFEITURE OF DAHOMEAN NATIONALITY
Art. 51. A person who has acquired Dahomean
nationality’ shall forfeit such nationality by
decree:

(1) If he is convicted of an act designated as
a crime or an offence against the internal or
external security of the State.

(2) If he has performed, for the benefit of a
foreign State, acts incompatible with Dahomean
nationality and prejudicial to the interests of
Dahomey. :

(3) If he has been convicted in Dahomey or
abroad of an act constituting a crime under
Dahomean law, and has been sentenced to at
least five years’ imprisonment.

4 If he is convicted and sentenced for
evading his obligations under the laws governing
military service.

Art. 52. Nationality shall not be forfeited
unless the acts of which the person concerned is
accused, as specified in the preceding article,
were committed within ten years after the date
of acquisition of Dahomean nationality.

Forfeiture of nationality may be decreed only
within ten years from the time when the acts
in question were committed.

Art. 53. Forfeiture of nationality may be
extended to the wife and minor children of the
person concerned, provided that they are of
foreign origin and have retained a foreign
nationality.

It may not, however, be extended to the minor
children if it is not also extended to the wife.
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NOTE*

I. LEGISLATION

1. Through amendments to the statutes on
election (No. 198, 4 April 1964) it has been
made possible for persons living outside the
municipal districts in remote areas in Greenland
to cast ‘their vote at the elections for Parliament.

2. A new act on public assistance to disabled
persons has been adopted (No. 219, 4 April
1965). The most important amendment compared
to the pre-existing legislation is, that it has been
made possible to render a more individualized
assistance to the persons in question.

II. INTERNATIONAL AGREEMENTS

1. On 10 November 1964, Denmark ratified
the United Nations Educational, Scientific and

1 Note furnished by Mr. Vilhelm Boas, Permanent
Secretary of State, Ministry of Justice, government-
appointed correspondent of the Yearbook on Human
Rights.

Cultural Organization Convention concerning the
International Exchange of Publications.

2. On 3 March 1965, the European Social
Charter was ratified.

3. The resolutions of The Committee of
Ministers of the Council of Europe on Remand
in Custody and on Suspended Sentence, Proba-

tion and other Alternatives to Imprisonment
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have been published in the official legal gazette,

III. MISCELLANEOUS

In his report for the year 1965 the Ombudsman
has expressed as his opinion, that it is less satis-
fying that no written general rules exist as to the
participation of detained persons in religious ser-
vices in certain prisons. The Directorate of Prison
Administration has now taken steps to work out
such rules.
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DOMINICAN REPUBLIC

ACT OF DOMINICAN RECONCILIATION
of 31 August 1965*

Convinced of the absolute necessity to restore
peace and unity to the Dominican family, to
promote the economic recovery of the nation and
to re-establish its democratic institutions,

Determined to achieve their high purpose of
assuring a climate of peace and conciliation in
which all Dominicans can live under a system
of freedom and social justice,

The Parties signing below who declare that
they represent respectively, in the capacities
indicated, the “ Government of National Recon-
struction” and the provisional government of the
Dominican Republic hereby make it known that
they have reached the following agreement as a
result of negotiations carried out by the Ad Hoc
Committee of the Tenth Meeting of Consultation
of Ministers of Foreign Affairs, whose members
also sign the present Act as further testimony
that the Parties have agreed to comply with its
terms:

1. The “ Government of National Recon-
struction ” accepts the provisional government
presided over by Dr. Hector Garcia Godoy as
the sole and sovereign Government of the Domi-
nican Republic. The members of the * Govern-
ment of National Reconstruction” will offer
their fullest co-operation to the provisional
government in the re-establishment and consoli-
dation of political peace, as well as in the rehabi-
litation of the national economy.

2. The Parties accept the Institutional Act
resulting from this agreement as the constitu-
tional instrument under which the provisional
government will exercise its functions. No pre-
vious constitution will have effect during the
existence of the Institutional Act, whose text is
annexed to this agreement.

3. The provisional government will, on the
day it takes office, proclaim a general amnesty
provided for in article 11 of the Institutional Act
and will take the necessary measures to release
all political prisoners.

1 Gaceta Oficial, No. 8944 of 4 September 1965.
Translation into English by the Organization of
American States and taken from Security Council,
Official Records, Twentieth Year, Supplement for
July, August and September 1965.
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INSTITUTIONAL ACT

Preamble

The Dominican Republic has been constitu-
tionally, since its founding, a free and indepen-
dent state whose government is essentially civil,
republican, democratic, and representative, and
its political organization must be based on the
effective exercise or suffrage.

The holding of free elections is, therefore, the
most effective means for ascertaining the sove-
reign will of the people in the present crisis, in
order to guarantee a return to a legally consti-
tuted government, founded on the supreme autho-
rity of law and respect for human rights and
fundamental liberties.

Consequently, the purpose of this institutional
act is to provide to the provisional government,
in the name of the people, sole possessors of the
constitutive power, the necessary means for the
full exercise of political and administrative autho-
rity throughout the Dominican territory in order
that a representative democratic régime may be
re-established by holding free elections. The

- institutional act also provides this government

with the necessary means for guaranteeing res-
pect for human rights and fundamental liberties
and for initiating those programmes urgently
required for the economic and social recovery
and development of the Dominican nation.

PART ONE

ORGANIZATION OF THE
PROVISIONAL GOVERNMENT

Article 1. From the entry into force of this
institutional act until the inauguration of the
government elected by the electoral process pro-
vided for herein, the Republic shall have a pro-
visional government headed by a President. The
Government shall also have a Vice-President and
a Cabinet, composed as stipulated in article 6.

Article 2. The provisional President shall legis-
late on any matter not contrary to the provisions
of this institutional act but approval by two-
thirds of the members of the Cabinet shall be
required when laws on the following questions
are concerned:
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A. Changes in the legal money and banking
system.

B. Election of judges of the Supreme Court
of Justice. .

C. Changes in the political boundaries of the
national territory.

S

Approval or denunciation of international
treaties.

Declaration of war against other states.
Sending of Dominican troops abroad.

Establishment or abolition of courts of any
nature.

B ommH

Declaration of a state of siege in the event
of disturbance of the public peace and,
as a result thereof, suspension of the
exercise of human rights set forth in
articles 15, 19, 20, 21, 22, 30, 33 and 34
of this institutional act.

I. Declaration of a state of national emer-
gency, suspending the exercise of human
rights with the exception of the inviola-
bility of life.

Article 6. For the purpose of handling the
business of public administration, such minis-
tries shall be formed as established by law. There
shall 'be no less than eight and no more than
eleven ministries. A minister or deputy-minister
must be a Dominican enjoying the full exercise
of his civil and political rights, and must be at
least 25 years of age. Naturalized Dominicans
may not be ministers or deputy-ministers until
after they have been Dominican citizens for at
least five years. The executive branch shall regu-
late the functioning of the various ministries.

Article 11. The provisional government shall
issue a general amnesty from criminal responsi-
bility for acts of the civil war, with the exception
of crimes under ordinary law, committed under
cover of the prevailing political situation. This
type of criminal responsibility shall be subject
to public action, after the complaint submitted
by the party concerned has been admitted.

PArRT TWO

HUMAN RIGHTS AND
FUNDAMENTAL LIBERTIES

Article 13. The provisional government hereby
pledges to respect and enforce respect for the
human rights and public liberties set forth in
the American Declaration of the Rights and
Duties of Man and of the Organization of Ame-
rican States and the Universal Declaration of
Human Rights of the United Nations.

The provisional government also pledges to
respect and enforce respect for the economic and
social achievements and the principles, methods,
and objectives of economic and social policy

contained in the Declaration and Charter of
Punta del Este.

Article 14. To ensure strict compliance with
the provisions of the preceding article, the provi-
sional government undertakes to respect and
enforce respect for the human rights and funda-
mental liberties set forth in the following articles.

Article 15. The -inviolability of human life
is proclaimed. Neither the death penalty nor any
other that implies loss of the physical integrity
of the individual may be established. However,
the law may establish the death penalty for
those who, in case of action of self-defense against
a foreign state, are guilty of crimes against the
defense of the nation, or of treason or espionage
in favour of the enemy.

Article 16. Personal liberty is declared to be
inviolable. Any form of personal detention, in-
spection, or search not deriving from the compe-
tent authority, acting only in the cases and
manner prescribed by law, shall be considered
arbitrary and unlawful.

Article 17. Freedom of belief and of conscience
and freedom of religious and ideological profes-
sion are inviolable. The profession of all religions
and the exercise of all forms of worship shall be
limited only by respect for moral law, the public
order, or good customs.

Article 18. All inhabitants of Dominican terri-
tory may take action in the courts to safeguard
and defend their own rights and their legitimate
interests. Justice shall be administered free of
charge.

Article 19. Corporal punishment shall not be
established for debts that do not arise from
infractions of the penal laws.

Article 20. No person may be imprisoned or
deprived of his liberty without a written order
stating reasons for such action, issued by the
competent judicial authority, save in the case
of flagrante delicto.

Article 21. Any person deprived of his liberty
without cause or without legal formalities, or on
grounds not provided for by law, shall be released
immediately on his own demand or that of any
other person. The law of habeas corpus shall
determine the summary proceedings to be
followed in such cases.

Article 22. Any person deprived of his liberty
shall be brought before the competent judicial
authority within forty-eight hours after his arrest,
or shall be released.

Article 23. All arrests shall be void or shall
be changed to imprisonment within forty-eight
hours after the arrested person has been brought
before the competent judicial authority, and the
person concerned must be notified within the
same period of the ruling handed down in the
case. "
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Article 24. No person may be sentenced with-
out a hearing or due summons or without obser-
vance of the procedures established by law to
ensure impartial judgment and the exercise of
the right of defense. Hearings shall be public,
unless excepted by law in cases where publicity
might be prejudicial to the public order or to
good customs.

Article 25. No one may be tried twice for the
same offense, or required to testify against
himself.

Article 26. No Dominican may be expelled
from the country. The deportation or expulsion
from Dominican territory of any alien shall take
place only by virtue of a sentence rendered by
a competent court, after compliance w1th due
legal formalities and procedures.

Article 27. The right of all citizens is recogni-
zed to join political parties, which may be freely
established, the only requirement being that they
be organized for peaceful purposes consistent
with the principle of representative democracy.

Article 28. All inhabitants of the national terri-
tory have the right to form associations and
societies. Associations or societies which have
the purpose of engaging in or which carry on
activities contrary to law or which threaten the
public order, good customs, or the institutional
systems organized by this institutional act, and
those organized on the basis of privilege and
discrimination because of class, race, or social
position, are prohibited.

Article 29. The domicile is inviolable. No
search or entry may be carried out except by
order of the competent judicial authority. When
a delay would imply certain or imminent danger,
such search or entry may also be carried out by
the agencies of officials established by law, and
in such case there must be strict adherence to
the provisions of the law. Any proceeding that
affects or restricts the inviolability of domicile
may be justified only by evidence of a collective
danger or a risk to human life. The general rule
is established that no one may enter the domicile
of another at night without the consent of the
person residing there, except when it is a matter
of assisting victims of a crime or disaster. The
domicile of another may be entered by day only
in those cases and in the manner prescribed by
law.

The law may also provide that such procedure
be followed for the purpose of preventing immi-
nent danger to public safety and order, espe-
cially in order to combat the threat of an epi-
demic or to protect minors who are in danger.

Article 30. All persons may, without any prior
censorship freely express their thoughts by the
spoken word, in writing, or by any other graphic
or oral means of expression, provided that the
thoughts so expressed are not contrary to mora-
lity, the public order, or good customs, in which
cases. the penalties provided by law shall be
imposed.

All anonymous propaganda, war propaganda,
or any other aimed at inciting disobedience of

the laws is. prohibited, although this latter does
not restrict the right to analyze or criticize legal
precepts.

Article 31. The press may not be subject to
any kind of coercion or censorship. The only
limitation on freedom of the press is that imposed
by respect for private life, morality, the public
peace, and good custorms.

Article 32. Correspondence and other private
documents are declared to be inviolable; they
may be seized and inspected only through legal
proceedings in connection with matters being
tried in court. The secrecy of communication by
telegraph, telephone, and cable is likewise invio-
lable.

Article 33. Freedom of transit is proclaimed.
Consequently, all inhabitants of the Republic
have the right to leave and enter its territory,
and to travel and to change their residence with-
out authorization, safeconduct, passport, or other
requisites, provided they carry with them their
identification documents.

The exercise of this right may be restricted
by the competent judicial authorities in the case
of persons involved in criminal, civil, and com-
mercial proceedings or who have matters pending
before the administrative authorities. Exercise of
this right may also be restricted by provisions
of immigration laws in respect of public health
or concerning undesirable aliens in the country.

Article 34. The inhabitants of the Republic
have the right to assemble peacefully for all
lawful purposes of life, with no limitations except
those necessary to ensure maintenance of public
order.

Article 35.  All persons shall have access to the
records of persons being detained and in prison.

Article 36. Any act that affects the personal
integrity, safety, or honour of a detained or
convicted person shall be chargeable against
such person’s captors or guards, who may submit
evidence to the contrary.

Subordinates have the right to refuse to comply
with the orders or decisions of their superiors
when they are contrary to the guaranties provided
for in this article.

Article 37. Persons detained or imprisoned for
political reasons shall be confined in separate
quarters from those used for common offenders
and they shall not be required to do any work
or to be subject to the rules and regulations
governing common criminals.

Article 38. The solitary confinement of any
prisoner or person detained and all harassing
publicity about any such person are prohibited.

Article 39. The use of violence, torture, or
coercion of any kind on persons in order to
compel them to make statements is absolutely
prohibited. Any statement obtained through a
violation of ‘this provision shall be null and void,
and those responsible for it shall be sub]ect to
the pertinent penalties.
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Article 40. The state shall exercise vigilance
to see that prisons are converted into modern
penal establishments, working for the correction
of the delinquent and the prevention of crime.

The primary purpose of all penal institutions
must be to develop in the convict an aptitude for
work, good habits, and good social customs. In
no case shall prisons serve for the humiliation or
brutal treatment of the offender.

Article 41. Resistance is declared to be legiti-
mate when its purpose is to defend the human
rights proclaimed above, which do not exclude
the other rights established by this institutional
act, others of like nature, or those emanating
from the sovereignty of the people and the demo-
cratic system.

Article 42. The ordinary courts shall have
exclusive jurisdiction to take cognizance of vio-
lations of the preceding articles, regardless of the
place, circumstances, and persons concerned in
the arrest or imprisonment. The law shall deter-
mine the applicable penalties.

Article 43. The right of citizens and juristic
persons to direct petitions to the public autho-
rities requesting measures of public or private
interest is recognized.

The public authorities have the duty to answer
such petitions through their officials or represen-

- tatives within a reasonable time not to exceed

30 days.

Article 44. Prosecution of violations of this
title is declared to be a matter of public order.
Such prosecution may be initiated officially or
upon a simple complaint by any natural or juris-
tic person.

Article 45. Private economic enterprise is
declared to be free. However, it may not be prac-
tised to the detriment of the safety, liberty,
human dignity or social interest. '

Every person has the right to work in dignity
and to follow his vocation freely, in so far as
opportunities for employment permit. Every per-
son who works has the right to receive remune-
ration that, in relation to his capacity and skill,
shall assure a proper standard of living to him
and his family.

Every person has the right to own private pro-
perty that will meet the essential needs of a
decent life that will contribute to the mainte-
nance of the dignity of the person and the home.

Article 46. All acts committed by those who,
for their personal gain, misappropriate public
funds or who use their positions in government
agencies or departments or autonomous agencies
to obtain unlawful economic benefits are declared
to be crimes against the people.

Persons who, by virtue of those same positions,
" deliberately provide advantages to their asso-
ciates, relatives, friends, and acquaintances shall
be considered guilty of the same crime.

Article 47. No one may be compelled to do
what the law does not require, nor be prevented
from doing what the law does not prohibit.

Article 48. In the exercise of his rights and
the enjoyment of his liberties, every person shall
be subject only to the limitations established by
law for the sole purpose of ensuring recognition
of and respect for the rights and liberties of
others, of the social interest and of satisfying
the just exigencies of morality, public order, and
the general welfare in a democratic society.

PART THREE

THE ELECTORAL PROCESS

Article 49. The provisional government pledges
to hold elections within a period of no less than
six and no more than nine months from the entry
into force of this institutional act, to elect a Pre-
sident and Vice-President of the Republic and
members of the national congress for a period of
four years and mayors and councilmen of muni-
cipalities for a period of two years. In order that
a climate of peace and tranquillity may be estab-
lished, the provisional president will urge poli-
tical groups and parties and the citizenry in
general to refrain from all political activity until .
three months before elections are held. ’

Article 50. The vote shall be individual, free,
secret, and popular. The exercise of the right to
vote is a civic duty of every citizen, with the
following exceptions:

Those who have lost their citizenship rights
pursuant to this institutional act;

Those belonging to the armed forces or to the
national police.

Article 51. The elections shall be free in order
to reflect the will of the Dominican people. The
provisional government will request the co-
operation of the Organization of American States
in election preparations and the electoral process.
This co-operation will include the presence of
the Inter-American Commission on Human Rights
in the Dominican Republic, from the time of the
entry into force of this institutional act until
the elected government takes office.

PART FOUR

GENERAL PROVISIONS

Article 52. All laws, decrees, regulations, or
acts contrary to this institutional act shall be
automatically null and void.

All usurped authority shall be without effect,
and its acts shall be null and void. Any decision
made by requisition of the armed forces that
is incompatible with the procedures established
by law shall be null and void.

The laws shall not be retroactive, except where
they are favourable to one who is sub_judice
or serving a sentence.

Article 53. The government elected in accor-
dance with article 49 of this institutional act,
shall, within four months after taking office,
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convoke a constituent assembly to make a deci-
sion on the constitutional problem. The convoca-
tion summons shall fix the duration of the cons-
tituent assembly, and after the congress has been
elected, it shall establish the procedure for
making up the assembly.

Article 55. This institutional act shall remain
in force until the constitution promulgated shall
have been approved by the constituent assembly

provided for in article 53. In.the interval between
the assumption of office by the elected govern-
ment and the promulgation of the new constitu-
tion, the provisions contained in titles III, IV, V,
and VI of part two of the 1963 Constitution,
relating to the legislative branch and the execu-
tive branch, respectively, shall be in effect. 2

2 For extracts from the Constitution of 1963, see
Yearbook on Human Rights for 1963, pp. 90-97.
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NOTE*

1. No constitutional provisions or amendments
relating to the respect for or protection of human
rights were adopted in Ecuador in 1965.

2. The following Acts and amendments to Acts
relating to this subject were adopted during the
year:

Supreme Decree No. 83, which contains the
Protection of Minors Act aimed mainly at
ensuring medical and financial assistance for
pregnant women (Registro Oficial, No. 419,
20 January 1965). Supreme Decree No. 578,
making various changes in the Criminal Code
(Registro Oficial, No. 459, 17 March 1965).

Supreme Decree No. 2912, extending the -

scope of Supreme Decree No. 2490, of 29 Octo-
ber 1964, on the workers’ right to a vacation
(Registro Oficial, No. 412, 11 January 1965).

Supreme Decree No. 636, amending Title IV
of the Labour Code, relating to compensation
(Registro Oficial, No. 467, 29 March 1965).

Supreme Decree No. 979, amending the pro-

1 Note furnished by the Government of Ecuador.

visions of the Labour Code relating to orga-
nization, jurisdiction and procedure (Registro
Oficial, No. 496, 10 May 1965).

Supreme Decree No. 2644-A, interpreting
article 36 of the above-mentioned Decree 979
(Registro Oficial, No. 636, 29 November
1965).

3. We feel that we should list the following
amendments to Acts, adopted in 1962, 1963 and
1964, relating to the changes mentioned in this
note:

Legislative Decree of 23 November 1963,
which amends the provisions of the Criminal
Code relating to the serving of sentences
(Registro Oficial, No. 317, 27 November
1962).

Supreme Decree No. 564, prohibiting the
summary dismissal of workers (Registro Ofi-
cial, No. 78, 14 October 1963).

Supreme Decree No. 2490, amending Title I
of the Labour Code, relating to contractual
employment between individuals (Registro
Oficial, No. 365, 2 November 1964).
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PRIVATE UNIVERSITIES ACT
Promulgated by Decree No. 244 of 24 March 19651

Art. 1. Authorization is granted for the estab-
lishment and operation of private universities
that meet the requirements of this Act.

Art. 2. Private universities shall have the
following objectives:

(a) To
culture;

preserve, develop and disseminate

(b) To -carry out scientific, philosophical,
artistic and technical research concerning the
world at large, and Latin America, Central Ame-
rica and El Salvador in particular;

(¢) To provide professional training to per-
sons who will be morally and intellectually
equipped to perform their respective functions
in society; and :

(d) To work towards the all-round education
of the student along with a sense of social res-
ponsibility.

Art. 4. Private universities shall enjoy auton-
omy in respect of instruction, administration and
finances with the following limitations:

(@) In no case may the programmes of studies
of private universities be inferior to those of
the University of El Salvador;

(b) Foreign professors engaged by private
universities shall apply to the Department of
Education of the Executive Power for legal accre-
ditation of their capacity to teach at the univer-
sity level by presenting proof that they hold
the requisite academic degrees;

1 Diario Oficial, No. 62 of 30 March 1965.

(¢) Full Salvadorian professors shall be gradu-
ates, or former faculty' members, of the Uni-
versity of El Salvador, or graduates of private
Salvadorian universities, or shall have obtained
authorization to exercise the profession; and

(d) Salvadorians who have taken academic
degrees at foreign universities in professions or
technical disciplines in which neither the Uni-
versity of El Salvador nor the private universi-
ties confer degrees may be full professors, pro-
vided that they apply to the Department of
Education of the Executive Power accreditation
of their degrees.

Art. 5. A private university may not be estab-
lished unless it has at least one faculty specia-
lizing in science, economics, social studies or
physicomathematics applied to technology.

Art. 6. The executive or administrative offi-
cers of the private universities shall be Salva-
dorian nationals over the age of twenty-one

years. Other requirements shall be fixed by
statute.
Art. 7. Private universities shall be self-

supporting and exempt from all forms of taxation.

Gifts, inberitances and legacies in favour of
private universities shall be exempt from gift and
inheritance taxes, gifts being deductible from
taxable income,

Associations that economically support pri-
vate universities may not interfere in their
teaching activities.

Art. 10. In no case may private universities
refuse admittance to a student for reasons of
race, sex, creed or political ideas.

NATIONAL EMERGENCY SERVICE ACT
Promulgated by Decree No. 302 of 4 June 1965 2

Art. 1. The purpose of the National Emer-
gency Service Act is to lay down the organization
and functions of the National Emergency Ser-
vice, and to regulate its activities.

2 Ibid., No. 103 of 7 June 1965.
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Art. 2. The functions of the National Emer-
gency Service are as follows:

(a) To take the necessary precautions in due
time before an imminent public disaster;

(b) To adopt all appropriate measures to
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prevent greater loss and damage from any public
disaster; and -

(¢) To ensure the continuity of public ser-
vices in the event of a public disaster, adapting
them to the circumstances.

Art. 14. The provisions of this Act are of a
permanent nature and shall always apply when-

ever the described circumstances manifest them-
selves. The Department of Interior of the exe-
cutive branch of the Government shall order the
state of emergency and indicate the areas
affected.

The declaration of an emergency shall not
imply the suspension of constitutional gua-
rantees. .
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INTRODUCTION

This report is arranged broadly according to
the order of human rights followed in the United
Nations Declaration of 10 December 1948. The
material reproduced here can give no more than
a general impression; an exhaustive account of
all developments would have required consider-
ably more space. The selection of judicial deci-
sions, in particular, has been based on the prin-
ciple that the scope and limitations of the various
rights of the individual are most clearly demon-
strated through specific cases.

1. PROTECTION OF HUMAN DIGNITY

(Universal Declaration of Human Rights,
preamble and article 1)

The fundamental constitutional principle
embodied in article 1, paragraph 1, of the Basic
Law, namely, that it is the duty of all State
authority to respect and protect the dignity of
man,? besides being of décisive importance for
the interpretation of all other basic rights, was

2 Wherever the term ‘‘Basic Law.” is used in the
following .pages, the reference is to the 1949 Consti-
tution of-the Federal Republic of Germany. Extracts’
therefrom appear in the Yearbook on Human Rights
for 1949, pp. 79-84.
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again directly invoked as the basis for .many
judicial decisions during 1965, the year under
review. .

Thus, the Land High Court at Diisseldorf
ruled (23 November 1965, NJW 1966, p. 214),
on the basis of relevant decisions of the Federal
Court of Justice, that a person making a tape
recording of a conversation without the permis-
sion of the other party was violating the general
right of personality guaranteed by articles 1 and
2 of the Basic Law, by which the individual’s
right to personal privacy was protected. The mere
fact that it was in someone’s interest to obtain
. evidence for the purpose of pursuing a civil-law
claim did not justify the secret recording of the
conversation. Consequently, such a recording
could not be used in penal or investigative pro-
ceedings against the other party without his per-
mission, nor could evidence regarding the sub-
stance of the conversation be taken from
witnesses to whom the recording has been played.
In a judgement of 13 May 1965 (NJW 1965,
p. 1677), however, the Land High Court at Celle
held that the secret recording of a conversation
was not, in exceptional cases, unlawful if the
other party was himself pursuing unlawful ends
through the conversation and if the purpose of
the recording was to obtain, in a situation to
which considerations of self-defence could be
said to apply, definite proof of what had taken
place. In such circumstances, secret tape-record-
ing might be the proper means whereby the per-
son making the recording could protect his own
personality, which the other party had failed to
respect.

In a judgement of 19 February 1965 (NJW
1965, p. 1934), the Administrative Court at
Neustadt-an-der-Weinstrasse ruled that the per-
son concerned was legally entitled to have photo-
graphs, finger-prints and descriptive records
which the police had produced during their
investigations for the use of the criminal identi-
fication department destroyed as soon as it was
clear that the investigations could not result in
his being convicted. To keep photographs and
finger-prints of anyone in police files without
cause was incompatible with article 1, para-
graph 1, of the Basic Law—“ the highest consti-
tutional principle of German law”—and with
the dignity of man to which it afforded protec-
tion. Where, as in this case, there was a conflict
between the responsibility of the police for
combating crime in the future and the right of
every blameless citizen to preserve his personal
privacy, the citizen’s interest in the elimination
of such records must prevail. '

The Federal Court of Justice ruled (19 Janu-
ary 1965, BGHSt: 20, p. 143; NIW 1965,
p. 770) -that the provision of the Penal Code
under which any person convicted of perjury
must be permanently disqualified from giving
evidence or expert testrmony on oath did not
article -3. of the, E_uropean__Conventron for. the
Protection of Human Rights:'and Fundamental

Freedoms.? Such disqualification was not puni-
tive, but was designed solely to prevent persons
who had deliberately perjured themselves and had
been punished for doing so from taking the oath
in any future proceedings. It could not be said
that a person who had been convicted of perjury
was being “ branded” when he was not allowed
to take the oath in subsequent proceedings and his
previous conviction was thus disclosed in court.
Any unfavourable comment to which he might be
exposed in his neighbourhood or among his
acquaintances was due, not to his being disquali-
fied from taking the oath, but to the fact that
he had incurred punishment for perjury.

2. THE PRINCIPLE OF EQUAL TREATMENT

(Universal Declaration, articles 2 and 7)

In a decision of 16 February 1965 (BVerfGE
18, p. 366; NJW 1965, p. 683; DVBI 1965,
p. 438), the Federal Constitutional Court ruled
that the provision of the Employment Exchanges
and Unemployment Insurance Act excluding per-
sons employed by their parents from unemploy-
ment insurance violated the principle of equality
embodied in article 3, paragraph 1, of the Basic
Law. The Act itself laid down the principle that
all employees subject to compulsory health insu-
rance were entitled to the protection afforded
by unemployment insurance. The exclusion of
persons employed by their parents constituted a
departure from the objective statutory criterion
for which the Act itself had opted, and such a
departure could not be allowed to stand in face
of the principle of equality unless the arguments
in favour of it were of a cogency commensurate
with the seriousness of the exception which was
made. That was not so in the case in question

The Federal Constitutional Court ruled
(12 January 1965, BVerfGE 18, p. 288) that
the Act compensating public servants for inju-
ries suffered under National Socialism violated
the principle of equality by establishing different
rates of compensation and different starting-
dates for candidate lawyers who had passed the
first State law examination and had then been
refused admission to the State preparatory ser-
vice as junior law officers (Referendare) because
of persecution, on the one hand, and junior law
officers who had been dismissed from the State
preparatory service for the same cause, on the
other. The court held that the decisive criterion

for determining whether the difference in the

compensation arrangements for the two groups
could be allowed to stand in face of the general
principle of equality was whether the distinction
made by the legislator could be convincingly
justified "on objective grounds or whether it
involved arbitrarily unequal treatment of essen-
tially similar‘cases. As the two cases were, in

3 For the text ‘of the European Conventron for
the Protectron of Human Rights and Fundamental
Freedoms see Yearboak on Human Rzghts for 1949
pp.- 420- 426 ; . )
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this instance, * essentially * similar ”, the fact
that one group, but not the other, had been mem-
bers of the public service when the wrong had
been done to them was not a convincing ground
for the distinction which the legislator had made
between the two groups.

In a decision of 13 July 1965 (BVerfGE 19,
p. 101; NJW 1965, p. 1581; DVBI 1965, p. 643),
the Federal Constitutional Court held that the
retail branch establishments tax—a form of the
business tax—violated the principle of equality.
The purpose of a special business tax, additional
to the income tax and the corporation tax, was to
compensate municipalities for the special burdens
and expenditures imposed on them by the presence
of business establishments. It was not permissible
to tax anyone more heavily, simply because he
was not of local origin; any discrimination
against outsiders must be based on objective
grounds which could be deduced from the nature
and purpose of the tax in question. It was incom-
patible with the principle of equal taxation
implicit in article 3, paragraph 1, of the Basic
Law that a maldistribution of tax revenues
among municipalities should be rectified through
the imposition of a heavier burden on particular
categories of taxpayers in the less fortunate
municipalities. On a point of law affecting the
public service, the Federal Constitutional Court
ruled (1 June 1965, BVerfGE 19, p. 76) that it
was unjustifiable on objective grounds, and there-
fore incompatible with the principle of equality,
that certain categories should be excluded from
an upward salary revision for fear that their
inclusion would subject the employer to finan-
cial burdens which, instead of being specifically
costed, were stated, purely as a conjecture, to be
“almost incalculable ”. In another case relating
to the public service, the Federal Administrative
Court held (6 May 1965, BVerwGE 21, p. 81)
that, while a provision under which certain
-benefits were denied to a particular category of
staff might be invalid because it violated the
principle of equality generally, it must not be
interpreted as conferring on those who had been
passed over an equal entitlement to benefits on
grounds of equality before the law.

As was pointed out by the Federal Adminis-
trative Court in its judgement of 30 April 1965
(BVerwGE 21, p. 58; NJW 1965, p. 1545), the
prime” importance of the principle of equality in
connexion with judicial remedies resides in the
protection it affords against arbitrary regula-
tions. The court held that in areas of commerce
where quotas were restricted—in this case, inter-
zone trade—any protection against arbitrary regu-
lations was as a rule unrealistic unless it included
equality of opportunity for all competitors in
respect of the granting of government licences.
In such instances, what protection against arbi-
trariness really amounted to was concern for
equality of opportunity.

In a judgement of 5 February 1965 (BVerwGE
20, p. 235; NJW 1965, p. 1099), the Federal
Administrative Court ruled that, where atten-
dance at lectures given by a visiting professor
attached to a-university medical faculty could be

counted as part of the attendance required for-

admission to the State examination, such lec-
tures should bear the same indication to that
effect in the wuniversity lecture list as those
delivered by the occupant of the chair or, by
agreement with him, by another lecturer. The
principle of equality was violated if, in the case
of a visiting professor, the fact that attendance
at his lecture would be accepted by the State
examining authority as a qualification for admis-
sion to the State examination was not indicated,
even though the lecture was equivalent, both in
subject-matter and as a qualification for the
examination, to one delivered by the occupant of
a university chair.

3. PROTECTION AGAINST ARBITRARY
DEPRIVATION OF LIBERTY

(Universal Declaration, articles 3, 4 and 9)

The Act amending the Code of Criminal Pro-
cedure and the Judicature Act of 19 December
1964 (BGBI 1964 1, p. 1067) came into force on
1 April 1965 in accordance with article 18 of the
Act, and the amended version of the Code of
Criminal Procedure was promulgated on 17 Sep-
tember 1965 (BGB! 1965 I, p. 1374). One of
the main purposes of the amendments is to limit
both the imposition and the duration of deten-
tion pending investigation to the fullest extent
compatible with the public interest. The prin-
ciple of reasonableness, which has been applied
in essence in the past, is given strong emphasis.
Thus, the Act specifically provides (Code of Cri-
minal Procedure, article 112, paragraph 1, second
sentence, and article 120, paragraph 1, first sen-
tence) that detention pending investigation may
not be ordered or, when it has been ordered, may
not be continued if it is disproportionate to the
significance of the case or to the punishment or
measure of prevention and reform likely to be
imposed. The grounds on which detention pend-
ing investigation may be ordered have also been
more stringently formulated. Article 112, para-
graph 2, of the Code of Criminal Procedure
states that a ground for detention exists if, on
the basis of definite facts, it is established that
the accused was in the act of escaping or in
hiding or, in view of the circumstances of the
case, in particular the private situation of the
accused and the circumstances with regard to
an escape, there is a danger that the accused
may evade criminal proceedings (danger of
flight) or it is clear that the accused intends to
destroy, alter, remove, suppress or falsify evi-
dence, improperly influence accomplices, wit-
nesses or experts, or induce others to do so, with
the result that there is a danger of his making it
more difficult to ascertain the truth (danger of
tampering with the evidence). A ground for
detention also exists in the case of certain serious
sexual offences clearly specified in the Code,
such as rape or indecent acts involving children,
if definite facts indicate that there is a danger
that the accused may commit a further offence
of the kind specified before final judgement has
been rendered and his detention is necessary in
order to avert the impending danger (Code of
Criminal Procedure, article: 112, paragraph 3).
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Apart from these four grounds—flight, danger of
flight, danger of tampering with the evidence
and (in the case of sexual offences) danger of
repetition—article 112, paragraph 4, of the Code
of Criminal Procedure provides. that an accused
person may be detained pending investigation
only if he is strongly suspected of a serious
offence against human life (murder, manslaughter
or genocide). .

The amending Act also imposes on the judge
issuing an order for detention more stringent
requirements as concerns his obligation to state
the grounds for detention in writing. Under
article 114 of the Code of Criminal Procedure,
the order, besides identifying the person accused
and indicating the factual and statutory elements
of the offence, must specify the material consider-
ations on which the ground for detention is
based. The Act also requires that the facts on
the basis of which the accused is strongly
suspected of having committed the offence
should be stated.

In addition, the amending Act seeks to encou-
rage the existing practice of suspending the exe-
cution of an order for detention. Paragraph 116
of the Code of Criminal Procedure, as amended,
is based on the assumption that, even where a
ground for detention exists, the purpose of
detention pending investigation can often be
achieved by less drastic measures. In this
connexion, the Act makes no distinction in prin-
ciple as to the ground for detention—whether
danger of flight, danger of tampering with the
evidence or both, or the newly introduced
ground, danger of repetition. The only ground
for detention not mentioned in article 116 is that
specified in article 112, paragraph 4, of the Code,
namely, strong suspicion of a serious offence
against human life (but cf. the decision of the
Federal Constitutional Court of 15 December
1965, cited below). The Act gives some examples
of less drastic measures enabling . execution of
the order to be suspended, including, in the event
of a danger of flight, an obligation to report, an
obligation to remain within a certain area, house
arrest, and the furnishing of security, and, in
the event of a danger of tampering with the evi-
dence, an order not to communicate with accom-
plices, witnesses or experts.

Although the amending Act prescribes no rigid
time-limit for detention pending investigation,
article 121, paragraph 1, of the Code of Criminal
Procedure expresses a desire on the part of the
legislator that such detention should not continue
after the court of first instance has rendered
judgement and that, wherever possible, its dura-
tion should not exceed six months. This insis-
tence on a minithum of delay is reinforced by

article 121, paragraph 2, which provides that the'

detention order shall be vacated at the end of
the six-month period unless execution has been
suspended under the terms of article 116 or the
Land High Court arders a continuation of deten-
tion pending investigation. The Land High Court
retains -this sole power to rule -on the continua-
tion of detention until such time as the court of
first -instance has rendered judgement. Under
article 122, paragraph 4, of the Code a ruling

that detention shall be continued must be
reviewed every three months. Detention pend-
ing investigation for more than six months in
respect of one and the same offence may be
confirmed only if, owing to the peculiar diffi-
culty or scope of the investigations or for some
other material reason, judgement cannot yet be
rendered and a continuation of detention is jus-
tified (Code of Criminal Procedure, article 121,
paragraph 1). This is not, however, the only
criterion to be applied by the Land High Court
in its review; the court must first consider whe-
ther grounds for detention no longer exist or
detention now disproportionate (article 120)
and whether execution can be suspended
(article 116).

With the above exception, a review of deten-
tion is now, under article 117 of the amended
Code of Criminal Procedure, normally initiated
only at the request of the accused. It is hoped
that the frequent delays under the old system,
which required ex officio reviews of detention
at regular intervals, can thus be avoided. As
long as, the accused is detained pending inves-
tigation, he may at any time seek a judicial
review to determine whether the detention order
should be vacated or execution suspended. Apart
from the extraordinary review at the end of six’
months, to which reference has already been
made, an ex officio review of detention is now
required only if the accused has no defence coun-
sel and, although detained for three months, has
neither sought a review of his detention nor
lodged an appeal (Beschwerde) against the
detention order itseif (Code of Criminal Proce-
dure, article 117, paragraph S5).

These changes in the law relating to detention
pending investigation were the subject of a num-
ber of reported court decisions during the year
under review; owing to lack of space, only a few
of the more important rulings can be recorded
here.

The ©Federal Constitutional Court held
(15 December 1965, BVerfGE 19, p. 342
NJW 1966, p. 243) that, in keeping with the
constitutional principle of reasonableness, execu-
tion of a detention order might be suspended
even in the case of an order based on article 112,
paragraph 4, of the Code of Criminal Procedure
(serious offences against human life). Although
the law made no specific provision for such
action, it could be deduced by analogy from
article 116 of the Code of Criminal Procedure,
which provided for suspension of execution. in the
case of the other grounds for detention. The
relationship of tension which existed between
the constitutionally guaranteed right of the indi-
vidual to freedom of person and the imperative
requirements of effective criminal prosecution
could be clearly seen in the institution of deten-
tion pending investigation. Total deprivation of
personal liberty through confinement in a place
of detention was an evil which, in a State based
on the rule of law, could as a matter of principle
be inflicted only on a person on whom final
judgement had been pronounced for an act
punishable by law. The application of such a
measure to someone who was as yet merely sus-
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pected of a criminal act could not be permissible,
except in a severely limited number of excep-
tional cases—a conclusion which resulted also
from the presumption of innocence to which any
accused person was in principle entitled. An
acceptable resolution of this conflict between
two principles of equal importance to a State
based on the rule of law could be achieved only
if the restrictions on freedom which appeared
necessary and expedient from the standpoint of
criminal prosecution were tempered by continual
reference to the accused, but not yet convicted,
person’s right to his freedom. This meant that
the" principle of reasonableness must govern the
issuance and execution of orders for detention
pending investigation. Recent evolutions of the
law, especially the United Nations Universal
Declaration of Human Rights and the European
Convention for the Protection of Human Rights
and Fundamental Freedoms, conformed to those
principles. The principle of reasonableness had
the status of constitutional law in the Federal
Republic of Germany. It derived from the notion
of a State based on the rule of law and, in the
final analysis, from the nature of the basic rights
themselves which, being the expression of the
citizen’s genefal entitlement to liberty vis-a-vis
the State, might be limited by the authorities
in individual cases only to such an extent as was
essential for the protection of community inte-
rests. It followed that, notwithstanding the law’s
silence on - the point, suspension of detention
must be possible even where there was a strong
suspicion of homicide.

The Land High Court at Frankfurt ruled
(7 April 1965, NJW 1965, p. 1342) that the
probability of a heavy penalty did not in itself
justify detention on the ground of danger of
flight. Even where there was a propensity
to commit sexual offences, danger of a repetition
before final judgement was rendered did not
constitute a ground for detention, at least in a
case where the accused had not committed any

further offence duririg a suspension of detention:

In a decision of 9 September 1965 (NJW
1965, p. 2361), the Land High Court at Bremen
held that the exceptional circumstances in which
the Land High Court could order a continua-
tion of detention beyond the time-limit of six
months laid down in article 121, paragraph 1, of
the Code of Criminal Procedure must be narrowly
interpreted. In particular, difficulty in constitut-
ing the court because judges were sick or on
leave was not an important reason for continuing
detention. The Land High Court at Frankfurt
ruled (12 July 1965, NJW 1965, p. 1731) that,
if the papers in the case were not submitted to
the Land High Court until after the six-month
time-limit had expired, the. court must at least
suspend execution of the detention order, if not
quash the order altogether. However, a contrary
ruling was given by the Land High Court at
Hamm (18 October 1965, NJW 1965, p. 2312).

The District Court at Stuttgart ruled (1 Sep-
tember 1965, NJW 1966, p. 791) that an accused
person summoned to appear at a judicial hearing
prior to the trial itself must not be forcibly
brought before the court. The action of the

accused in absenting himself without excuse
would normally indicate that he did not wish to
make any statement concerning the case, and that
was his privilege under the law. It was not per-
missible to bring him to court unless it was essen-
tial to do so in order to obtain statements which
he was required by law to make, with a view, for
instance, to establishing his identity.

In its judgement of 29 June 1965 (BGHSt 20,
p. 232), the Federal Court of Justice ruled that
an accused person suffering from schizophrenia
could not be committed to an institution by
means of the protective proceedings which form
part of criminal procedure if he was found guilty
only of two acts of petty fraud while in dire need.
Although it appeared from the evidence before
the lower court that the responsibility of the
accused might have been diminished by his ill-
ness, with the result that he was quite likely to
commit further punishable, and even violent,
offences, the case was not one in which commit-
tal could be justified, bearing in mind the prin-
ciple that the measure taken must not be dispro-
portionate to the offence.

Conditions for deprivation of liberty outside
the sphere of criminal procedure proper were also
strictly prescribed by the legislator. Thus,
article 1, paragraph 1, of the Act of 12 August
1965 concerning the use of direct coercion and
the exercise of special powers by members of
the armed forces and civilians on guard duty
(BGBI 1965 1, p. 796) provides that any person
may be stopped, examined, provisionally
detained and searched by members of the armed
forces assigned to military guard or security
duties, in the lawful performance of such duties
and in accordance with the provisions of the Act.
Under article 6 of the Act, a person who is strong-
ly suspected of a criminal offence against the
armed forces and who has been brought before
the guard commander or taken to an armed
forces post may be provisionally detained only
if delay would be dangerous and the conditions
specified in the Code of Criminal Procedure for
the issuance of a detention or committal order
are satisfied. The person detained must, if he is
not released, be handed over to the police with-
out delay. Article 14 of the Act provides that
a person who is provisionally detained may be
handcuffed only if there is a danger that he may
attack other persons or if he offers resistance; if
he attempts to escape or if, in view of -all the
facts, including personal circumstances, with
regard to an escape, there is reason to fear that
he may escape from custody; or .if there is a
danger of suicide.

4. THE RIGHT TO PHYSICAL INTEGRITY

(Universal Declaration, article 3 and 5).

Decisions concerning the right to physical
integrity during the year under review, related
primarily to the taking of blood samples from
persons suspected of drunken driving.

In a judgement of 19 November 1965 (NJW
1966, p. 416), the Land High Court at Cologne
ruled that the taking of a blood sample consti-
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tuted -a legally unjustified violation of physical
integrity unless it was performed by a physician.
The term “ physician” meant in this context a
licensed medical practitioner, but not a Medizinal-
assistent (a person who has passed the State
medical examination but is undergoing further
training in a hospital before receiving a licence
to practise). The taking of a blood sample by a
Medizinalassistent could be deemed to have been
performed by a physician only if it was perfor-
med under the guidance and supervision of a full-
time practising physician and on his responsi-
bility. Nevertheless, the fact that a blood sample
had been taken by a Medizinalassistent although
it constituted a violation of the right of physical
integrity, did not necessarily mean that the
sample could not be used as evidence in criminal
proceedings, especially if it had been obtained
without the use of physical coercion. Similar
rulings were made by the Land High Court at
Hamm (8 April 1965, NJW 1965, p. 1089) and
the Land High Court of Bavaria (3 November
1965, NJW 1966, p. 415).

5. JUDICIAL AND ADMINISTRATIVE
GUARANTEES OF DUE PROGRESS

(Universal Declaration, articles 8 and 10)

This section of the report deals with the sub-
ject indicated in the heading but does not include
any mention of points of law connected with
criminal procedure, which are discussed in sec-
tion 6.

With a view to securing uniformity of judicial
process in the sphere of tax law, the federal legis-
lator adopted the Finance Courts Ordinance on
6 October 1965 (BGBI! 1965 1, p. 1477). Under
article 1 of this statute, financial jurisdiction is
exercised by special independent administrative
courts, known as “finance courts”, which are
distinct from the administrative authorities.
Article 33 declares the finance courts competent
in  public-law disputes regarding taxation
matters, provided that the taxes in question are
subject to federal legislation and are adminis-
tered by federal or Land financial authorities;
in public-law disputes regarding the execution
of administrative acts, provided that under the
Reich Taxation Ordinance such acts to be execu-
ted by federal or Land financial authorities and
no other legal remedy is expressly provided; in
law disputes concerning the legal position with
regard to professional assistance in taxation
matters; and in such other public-law disputes
as federal or Land legislation may provide.

In direct application of article 19, paragraph 4,
of the Basic Law, which provides that any person
whose rights are infringed by public authority
shall have recourse to the courts, the Federal
Administrative Court and the Federal Discipli-
nary Court declare that certain lawsuits concern-
ing the public service were admissible. Thus, the
Federal Administrative Court ruled (13 May
1965, BVerwGE 21, p. 127, DVBI 1965, p. 650)
that a public servant whose superior had made
a wrongful report on his performance of his
duties could seek legal remedy in the adminis-

trative courts. Performance reports vitally affec-
ted a public servant’s career, especially in the
matter of promotion. Consequently, the report
itself was calculated to infringe his rights. if it
was wrongful—for example, if it was based not
on objective considerations but on personal whim
or factual error — and it could not be argued
that his status was not affected until actual
measures, such as compulsory retirement or
denial of promotion, were taken against him as a
result of the report. For similar reasons, the
Federal Disciplinary Court concluded (18 June
1965, DVBI 1965, p. 651) that a remedy against
disparaging observations by a superior could be
sought in the disciplinary courts, at least in a
case where the observations, including an allega-
tion of an offence against service regulations,
had been put in writing and placed in the per-
sonnel files.

In its judgement of 30 June 1965 (NJW 1965,
p. 2222), the Federal Social Court held that
an administrative ruling confirming, on resub-
mission, the earlier rejection of an application for
a pension could be challenged in the social courts.
While it was true that there was a clause in the
Reich Insurance Ordinance declaring that such
decisions were final, the provision in question
had since been superseded both by the entry
into force of the Basic Law, article 19, para-
graph 4, of which provided that any person
whose rights weére infringed by public authority
should have recourse to the courts, and by the
general clause establishing the jurisdiction of the
social courts.

The Federal Constitutional Court ruled
(11 May 1965, BVerfGE 19, p. 49; NJW 1965,
p. 1267) that the principle of a lawful hearing
(article 103, paragraph 1 of the Basic Law) must
be observed even in cases under voluntary juris-
diction if a decision was being reversed on appeal
to the respondent’s disadvantage. Although the
Voluntary Jurisdiction Act did not provide that
the respondent should be heard, the obligation
to hear him followed directly from article 103,
paragraph 1, of the Basic Law. The principle
involved meant that the respondent must. be
heard, at least in cases where his legal position
would be adversely affected if the appeal was
allowed.

The principle of a lawful hearing also applies
to appeals in proceedings relating to the taxa-
tion of legal costs. In a judgement of 9 April
1965 (NJW 1965, p. 1602), the Berlin High
Court (Kammergericht) held that, in accordance
with article 103, paragraph 1, of the Basic Law,
a court must hear the respondent before reaching
a decision at the appeal stage of such pro-
ceedings. Failure to observe this principle con-
stituted negligence and provided grounds for
a claim of official liability. In its decision of
25 January 1965 (NJW 1965, p. 1550), the Land
Labour Court at Frankfurt applied the principle
of a lawful hearing in connexion with a pro-
vision of the Code of Civil Procedure under which
a litigant who is excused payment of costs under
the legal aid system must make good the sum
involved as soon as he is in a position to do so
without depriving himself and his family of their



86 FEDERAL REPUBLIC OF GERMANY

essential subsistence. The Land Labour Court
held that in the proceedings relating to such reim-
bursement the court could not base its decision
regarding reimbursement on an official report
unless it had first acquainted the litigant in ques-
tion with the content of the report and given
him an opportunity to comment on it. Failure to
follow this procedure was in itself sufficient to
invalidate a reimbursement order on the ground
~ of denial of a lawful hearing.

During ‘the year under review, application of
the principle that no one may be removed from
the jurisdiction of his lawful judge (article 101,
paragraph 1, second sentence, of the Basic
Law) once again resulted in the quashing of a
number of judgements on the ground that the
court had been improperly constituted. Thus, the
Federal Constitutional Court ruled (5 October
1965, BVerfGE 19, p. 145) that the judgement
of a Land High Court was not rendered by the
“lawful judge” if, under the plan for distri-
bution of court business, a presiding judge and
five judges of the Land High Court had been
assigned to the chamber hearing the case as regu-
lar members. The chamber had been so heavily
overstaffed that its members had been able to
form two separate teams, each of which had
conducted proceedings and delivered judgements.
Such overstaffing should never be necessary in the
interests of the administration of justice, and there
were accordingly no circumstances in which it
could be reconciled with the guarantee of a law-
ful judge. Thus the judgement in question was
based on a procedural defect which violated the
appellant’s right, guaranteed by the Basic Law,
to the jurisdiction of his lawful judge, and it
must be set aside and the case remitted to the
Land High Court. In its judgement of 25 June
1965 (NJW 1965, p. 1715), the Federal Court
of Justice ruled that, where the civil chamber of
a Land High Court consisted of five members in
addition to the presiding judge, the court was
improperly constituted even if one member of the
chamber was prevented by sickness from per-
forming his duties. The Land High Court at
Bremen held (14 April 1965, NJW 1965,
p- 1447) that even the replacement for a dis-
trict court judge’s usual deputy must be desig-
nated by some purely mechanical criterion in
the plan for distribution of court business. It
was not permissible to assign particular court-
days, over a comparatively brief period of tlme,
to judges specified by name.

The judgement of the Federal Social Court of
21 July 1965 (NJW 1965, p. 2422) concerning
a blind judge’s participation in court business
involved no departure from earlier decisions. It
was held that in social court proceedings, as in
any others, a court was not as a general rule
improperly constituted because a blind judge
participated in its work even at the fact-finding
stage. Nor was the court, generally speaking,
improperly constituted if it proved necessary,
as an exceptional measure, for a blind judge to
preside when the regular president was unable
to do so. The only cases where that did not apply

were those in which evidence had to be
“inspected ” or the outward demeanour of one
of the parties or of a witness or expert was of
crucial importance.

6. DUE PROCESS
IN CRIMINAL PROCEEDINGS

" (Universal Declarﬁtion, articles 10 and 11)

The amended version of the Code-of Criminal
Procedure promulgated on 17 September 1965
(BGBI 1965 1, p. 1374), to which reference has
already been made in section 3 above, intro-
duced, in addition to a reform of the law relating
to detention pending investigation, many other
ameliorations in the legal position of accused
persons. One of the innovations was a concluding
hearing of the accused, to be conducted by the
State Counsel’s Department as soon as its inves-
tigations have been completed (Code of Crimi-
nal Procedure, article 169b). If the department
intends to initiate a public prosecution by
preferring charges, it must inform the accused
and his defence counsel of the completion of the
investigations and give them an opportunity to
state within a specified time whether they wish
to apply for certain evidence to be obtained or to
enter objections to the preferment of charges.
Article 169b provides that within the same time
the accused may apply for an oral hearing with
respect to the result of the investigation; and it
is this hearing which is styled the concluding
hearing. If the accused has a defence counsel,
the latter is also entitled to participate in, or to
represent the accused at, the concluding hearing.
The accused and his defence counsel must be
notified of the right to apply for a concluding
hearing at the same time as they are informed
of the completion of the investigations. If,
however, the State Counsel’s Department intends
to prosecute in the lay-judge court, it is obliged
to grant a concluding hearing only where this
appears appropriate because of the nature and
extent of the charges or for other reasons.

Under article 140 of the Code of Criminal
Procedure, as amended, mandatory defence by
counsel is extended considerably. A provision not
found in previous legislation makes the partici-
pation of defence counsel mandatory in cases
tried at first instance by the senior penal cham-
ber of the Land Court. Mandatory defence by
counsel for accused persons who are not at
liberty has also been extended considerably.
Article 141, paragraph 3, of the Code gives a
strong impetus to the appointment of defence
counsel during preliminary proceedings and,
indeed, makes it obligatory in cases where there
may be a concluding hearing and where factual
and legal considerations will make the participa-
tion of defence counsel mandatory. Under
article 142, paragraph 2, of the amended Code,
the only persons other than attorneys who may
be appointed to act as defence counsel are Refe-
rendare, and then only subject to certain limita-
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tions. Article 147 now gives defence counsel the
right in principle to inspect files and official
exhibits even during the investigatory pro-
ceedings. Under article 148 of the Code, the
accused, even if he is not at liberty may commu-
nicate orally and in writing with his defence
counsel. In future, the prison authorities will
exercise no supervision, other than to ascertain
that the person visiting the accused is in fact
his defence counsel and that written correspon-
dence is actually to or from the latter.

At the beginning of the first examination by
the police, by the State Counsel’s Department
or by a judge, the accused must, as soon as his
particulars have been recorded, be informed of
the offence which he is believed to have
committed. Before the accused is questioned
regarding the matter, it must always be pointed
out to him at the first examination that he is
legally entitled to answer the accusation or to
remain silent. Accused persons had this right in
the past, of course, but the difference is that they
must now be informed of it even at the police
inquiry stage. It must also be pointed out to the
accused at his first examination that he is en-
titled “ at any time, and even before his examina-
tion, to consult defence counsel of his choice .
Article 163a, paragraph 1, of the Code of Cri-
minal Procedure provides that in * simple
matters” the accused, instead of being ques-
tioned, may in future be given the opportunity
to make a written statement. The accused must
"be informed of this option.

New rules for the disqualification and challeng-
ing of judges have also been laid down. Under
article 23, paragraph 2, of the Code of Criminal
Procedure, any judge who participated in a
contested decision is now disqualified by law
from participating in the decision at the appeal
stage. Article 25 of the Code has been signi-
ficantly amended. Where previously the trial
judge could not be challenged on the ground of
possible bias after the examination of the defen-
dant concerning the charge had been concluded,
he may now be challenged, for reasons that do
not arise until a later stage of the trial, at any
time up to the conclusion of the final statement
by the defence.

The guarantee of a lawful hearing before the
courts has also been strengthened. Articles 33a
and 311a of the Code of Criminal Procedure
provide that any court which consciously or
through inadvertence fails to grant a lawful hear-
ing before reaching a decision must subsequently,
if the resulting disadvantage to the person
concerned still subsists, either ex officio or upon
application grant such a hearing and review its
decision, even where no appeal lies.

The right to a lawful hearing (article 103,
paragraph 1, of the Basic Law) in criminal pro-
ceedings was the subject of several decisions by
the Federal Constitutional Court during the
year under review. For instance, in a ruling of
5 October 1965 (BVerfGE 19, p. 142) it was
held that under the terms of article 103, para-
graph 1, of the Basic Law a court could base its
decision only on those facts and items of evi-
dence on which the person adversely affected by

the decision had a prior opportunity to com-
ment.- The court whose decision was the subject
of the complaint to the Federal Constitutional
Court was found to have failed to’ meet that
requirement when it had taken into account
the results of the police investigations at the
scene of an accident without the complainant’s
having first been informed of them. Another
ruling by the Federal Constitutional Court
(24 March 1965, BVerfGE 18, p. 419) concerned
preventive detention of a dangerous habitual cri-
minal. According to this decision, a person in
preventive detention who is refused parole is
entitled, under article 103, paragraph 1, of the
Basic Law, to comment on the facts on which the
refusal is based. Unless the court itself hears
him concerning the facts, the prisoner must be
given an opportunity to comment at least on the
factual part of the prison’s report. In its deci-
sion of 11 May 1965 (BVerfGE 19, p. 32), the
Federal Constitutional Court ruled that the right
to a lawful hearing had been violated when the
victim of a criminal offence was not informed of
a report by the State Counsel’s Department on
the basis of which a court rejected his applica-
tion for an order to compel public prosecution of
the offender. In a decision of 9 March 1965
(BVerfGE 18, p. 399; NJW 1965, p. 1171) the
Federal Constitutional Court ruled that, in
appeal proceedings against a court order for the
seizure of goods, the person affected had the
right to a lawful hearing. Article 103, para-
graph 1, of the Basic Law was violated if the
appellant’s legal representative was not allowed
to inspect the case files as he was entitled by law
to do or if, the appellant having reserved his
grounds of appeal in the justified expectation of
a ruling on his application to inspect the files,
the court unexpectedly gave its judgement on
the appeal itself without first ruling on the appli-
cation.

The Land High Court at Saarbriicken, apply-
ing the principle of the lawful judge (article 101,
paragraph 1, second sentence, of the Basic Law)
to criminal proceedings came to the conclusion,
in its judgement of 2 December 1965 (NJW 1966,
p. 1041), that, where  the plan for distribution
of the business of a district court having more
than one judge made no reference to juvenile-
court cases, such cases must be regarded as not
having been distributed. It followed that the
district court in question had no juvenile court,
and a juvenile on whom it had pronounced sen-
tence had been removed from the jurisdiction
of his lawful judge. Nor could it, in the case
under review, be assumed by analogy that cri-
minal-court judges who tried cases of a given
kind had jurisdiction in the corresponding juve-
nile-court cases. The Land High Court at Saar-
briicken also ruled (15 September 1965, NJW
1966, p. 167) that the clause in the amended
Code of Criminal Procedure (see above) disquali-
fying any judge who had participated in a deci-
sion from participating in subsequent appeal pro-

-ceedings applied not only to the proceedings

themselves but also to a decision on whether
leave to appeal should be granted. The Land
High Court at Bremen gave a similar ruling
(21 December 1965, NJW 1966, p. 605), stating
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that the letter and spirit of the Code of Criminal
Procedure required that the disqualification
should apply to all decisions made, without
exception, in any subsequent proceedings. In a
judgement of 10 November 1965 (NJW 1966,
p. 512), the Land Court at Ulm, in interpreting
the provision of article 354, paragraph 2, of the
Code of Criminal Procedure under which a case
remitted by a higher court must be dealt with
by a chamber other than the one that had ori-
ginally heard the case, held that the word
“other” could not be applied to a chamber
which, although differently designated, was
composed of the same judges whose decision had
been set aside. If, under the plan for distribution
of court business, a judge of the original chamber
had in the meantime become a member of the
“ other ” chamber to which the case was remit-
ted, he should not be deemed unable to partici-
pate, provided that the chamber was composed
predominantly of judges who had not partici-
pated in the contested decision.

Every accused person must be considered inno-
cent until proved guilty in public court pro-
ceedings. Consequently—the Federal Court of Jus-
tice ruled in its judgement of 26 February 1965
(BGHSt 20, p. 208)—if there are no material facts
pointing to the defendant’s guilt and the trial
judge merely adduces general grounds for sus-
picion which he infers from the defendant’s cha-
racter but which do not relate to the charge
itself, there are no * reasonable grounds for sus-
picion ” within the meaning of a provision of the
Code of Criminal Procedure under which the
defendant, although acquitted, may be ordered
to pay the costs of the proceedings. In a judge-
ment of 26 October 1965 (BGHS: 20, p. 281;
NJW 1966, p. 208), the Federal Court of Jus-
tice held that the fact that a defendant had made
no answer to the accusation against him when
examined by the police but had reserved his
remarks until his examination by the judge could
not be taken into account in appraising the evi-
dence. The same court ruled on 3 December 1965
(BGHSt 20, p. 298, NJW 1966, p. 210), how-
ever, that conclusions unfavourable to the defen-
dant might be drawn from his refusal to assist in
clarifying one particular point if, at least, he
had not refused to answer the other questions
put to him.

The inadmissibility of evidence which is im-
properly obtained was also the subject of a
number of decisions during the year under
review. The Federal Court of Justice ruled
(31 August 1965, BGHSt 20, p. 384; NJW 1966,
p. 740) that, if a man whose wife was on trial
availed himself of his legal right not to give evi-
dence against her, statements made by him at
a previous trial in which he himself had been the
defendant could not be used in evidence. The
Land High Court of Bavaria held (8 July 1965,
NIW 1966, p. 117) that, if a witness acquired
a right to refuse to testify after having already
been examined by a judge and if he availed
himself of that right at the trial, evidence regard-
ing his earlier statement could not be taken
from the examining judge. In its judgement of
9 December 1965 (NJW 1966, p. 605), the Berlin
High Court ruled that nothing was implied by

the mere fact that a witness refused to testify,
since his refusal could be variously interpreted.
No investigation of the motives underlying such
a refusal was permissible.

The Land High Court at Cologne ruled (13 Nov-
ember 1965, NJW 1966, p. 606) that the
rejection of an application for a judicial inspec-
tion constituted a breach of the duty to clarify
the facts, if the purpose of the application was to
invalidate evidence which rested on statements
made by a witness who had testified concerning
the circumstances that would be the object of the
inspection. The Federal Court of Justice held
(7 May 1965, BGHSt 20, p. 222) that, while the fact
that an expert had been successfully challenged
on the ground of bias did not prevent him from
testifying concerning facts which he had learnt in
the course of his appointed task, it did disqualify
him from stating the conclusions which he, as an
expert, had drawn from those facts and on which
the court was relying in order to reach its
decision.

7. PROTECTION AGAINST
INTERFERENCE WITH PRIVACY

(Universal Declaration, articles 6 and 12)

In the words of the Constitution (article 5,
paragraph 2, of the Basic Law), the basic right
to free expression of opinion is limited by, inter
alia, the right to personal honour. Protection of
honour is afforded primarily by the provisions
of the criminal law concerning defamation and
as the Federal Constitutional Court pointed out
in its decision of 25 May 1965 (NJW 1965,
p. 1371), a finding of defamation duly arrived
at by the courts actualizes the constitutional
bounds of the free expression of opinion-in any
given instance.

The Federal Administrative Court ruled (30
April - 1965, DVBI 1965, p. 647, NJW 1965,
p. 1450), that a person described in a police
report as a notorious complainer was in principle
entitled to know the substance and the source
of the statements on which that disparaging value
judgement was based, inasmuch as the statements
constituted an attack on his honour and thus on
his human dignity which, under article 1, para-
graph 1, of the Basic Law, it was the duty of
all State authority to respect and protect. If it
was impossible to disclose the informant’s name
because he had remained anonymous, at least
the blot on the good name of the person concerned
might be removed if the latter sought an order
for the withdrawal of the police report.

In its judgement of 12 October 1965 (NJW
1965, p. 2395), the Federal Court of Justice
reaffirmed its consistent rulings that anyone
whose right of personality had been gravely and
culpably violated might claim monetary com-
pensation for non-material damage from the per-
son responsible, if the injury suffered could not
be made good in any other way. The courts had
the power, and indeed the duty, to place that
broad interpretation .on the law concerning com-
pensation for non-material damage, in order that
the principles enunciated in article 1 and in
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article 2, paragraph 1, of the Basic Law should
be reflected in the protection afforded to the
human personality. In a similar ruling of 15 Janu-
ary 1965 (NJW 1965, p. 1374), the same court
held that the right to one’s own picture was a
segment, specially protected by express legal
provisions, of the general right of personality,
whose purpose was the protection of personal
privacy, to which articles 1 and 2 of the Basic
Law attributed particular importance. If that
right was violated and the moral damage suffered
could not be made good in any other way, mone-
tary compensation- might be sought.

‘8. THE RIGHT TO FREEDOM OF MOVE-
MENT; FREEDOM TO LEAVE THE COUN-
TRY; THE LAW RELATING TO PASS-
PORTS

(Universal Declaration, article 13)

The Aliens Act of the Federal Republic of
Germany, adopted on 28 April 1965 (BGBI
1965 I, p. 353), makes it considerably easier
for aliens to enter the country, and article 19
of the Act provides that they are free to leave
the country. An alien may be prohibited from
leaving only if he endangers the security of the
Federal Republic, if he is evading criminal pro-
secution or the enforcement of a sentence, if he
commits a breach of the law concerning taxation,
Customs or foreign trade, or if he is attempting
to evade a maintenance obligation or the perfor-
mance of a contract with the public authorities.
The prohibition must be rescinded as soon as
these grounds cease to exist.

Under the implementing order of 10 Septem-
ber 1965 (BGBI 1965 1, p. 1341), certain per-
sons are no longer required to be in possession
of a passport and documents of many kinds are
recognized as valid in lieu of passports.

9. THE RIGHT OF ASYLUM; EXPULSION;
EXTRADITION; PROTECTION OF REFU-
GEES

(Universal Declaration, article 14)

The constitutional provision of article 16,
paragraph 2, second sentence, of the Basic Law,
whereby the politically persecuted enjoy the
right of asylum, was given tangible statutory
form in Section Four of the above-mentioned
Aliens Act of 28 April 1965 (BGBI! 1965 1,
p. 353). Refugees within the meaning of article 1
of the Geneva Convention relating to the Sta-
tus of Refugees, and other aliens who are vic-
tims of political persecution, are recognized as
being entitled to asylum. The question of recog-
nition is decided in special proceedings before
the Federal Board for the Recognition of Alien
Refugees. The applicant must be present through-
out the proceedings. The sessions of the recogni-
tion committees of the Federal Board are not
open to the public, but duly authorized repre-
sentatives of the Federation, of the Ldnder, of

the United Nations High Commissioner for
Refugees or of the Council of Europe’s Special
Administrator for Refugee Questions are entitled
to participate. A protest (Widerspruch) may be
lodged against the decision of a recognition com-
mittee; if the protest is rejected, recourse may
be had to the administrative courts. Aliens who
are allowed to remain in a reception camp must
be given the opportunity to communicate with
the United Nations High Commissioner for
Refugees. Aliens recognized under this Act enjoy
the status provided for in the- Convention relating
to the Status of Refugees or a similar status.

The law concerning expulsion is dealt with in
articles 10 et seq. of the new Aliens Act. Arti-
cle 10 gives a detailed enumeration of the grounds
for expulsion, but article 11 goes on to specify
that an alien who has acquired residential rights
may normally be expelled only if he endangers
the libertarian democratic basic order or the
security of the Federal Republic of Germany
or has been convicted of any but a petty offence;
his expulsion on one of the other grounds may be
ordered only in circumstances of unusual gravity.
Aliens who enjoy the right of asylum as victims
of political persecution, stateless aliens and alien
refugees may, if they are lawfully resident in the
territory to which the Act applies, be expelled
only for grave reasons of public safety or public
policy. Under article 14 of the Act, an alien may
not be deported to a State in which his life or
his liberty would be in jeopardy because of his
race, religion, nationality, membership of a par-
ticular social group or political opinion. The
States, if any, to which an alien may not be
deported must be specified in the notification of
intended deportation.

The Administrative Court at Mannheim held
(29 June 1965, NJW 1966, p. 365) that a resi-
dence prohibition order purporting to require the
immediate departure of the complainants from
the territory of the Federal Republic was
unconstitutional. The Basic Law entitled the
complainants not to have their statutory access
to the courts restricted and not to be prevented
by the mode of official action from taking advan-
tage of the legal remedies available to them. In
a decision of 3 February 1965 (NJW 1965,
p. 1141), the Land High Court at Karlsruhe
ruled that detention pending deportation might
be ordered only if the deportation of the person
concerned could not be assured by other mea-
sures less restrictive of his personal freedom,
and that it must be terminated if its continua-
tion would infringe his personal freedom unduly
and to an extent no longer compatible with the
piinciples of a State based on the rule of law
or would be disproportionate to the importance
of his deportation.

With respect to. the .law concerning extra-
dition, the Federal Court of Justice, in its judge-
ment of 22 June 1965 (NJW 1965, p. 1672),
once again upheld the principle of speciality.
The court ruled that a person who had been
extradited by Switzerland to face a charge of
fraudulent conversion could not instead be
convicted of breach of trust, at least where the
proven facts of the case revealed no criminal
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‘act analogous to fraudulent conversion or other-
wise constituting under Swiss law a ground for
extradition. In a similar ruling of 12 March
1965 (NJW 1965, p. 1146), the Federal Court
of Justice held that, where the one offence
committed by a person who had been extradited
by the Netherlands for the purpose of criminal
prosecution constituted a violation of two penal
laws and extradition had been granted only in
consideration of one of them, the other could
not be applied unless, under the terms of the
German-Netherlands  Extradition  Agreement,
extradition would also have had to be granted
solely in consideration of the violation of that
other law.

10. THE RIGHT TO A NATIONALITY

(Universal Declaration, article 15)

The Federal Minister for Foreign Affairs
announced on 20 March 1965 (BGBI 1965 II,
p- 272) that the Federal Republic of Germany
had accepted the jurisdiction of the International
Court of Justice in disputes arising out of the
Optional Protocol concerning Acquisition of
Nationality of 18 April 1961 (BGBI 1964 1I,
p- 957). The jurisdiction of the Court was recog-
nized in accordance with the Charter of the
United Nations and with the terms and subject
to the conditions of the Statute and Rules of the
Court.

In a judgement of 15 November 1965 (NJW
1966, p. 317), the Constitutional Court at
Munich ruled that the renunciation of German
nationality acquired by collective naturalization
before 1945 did not entail loss of the legal status
of a German not possessing German citizenship
which is provided for in article 116, paragraph 1,
of the Basic Law, where a German within the
meaning of the Basic Law is defined as a person
who possesses German citizenship or who has
been accepted in the territory of the German
Reich, as it existed on 31 December 1937, as a
refugee or expellee of German ethnic stock or
as the spouse of descendant of such person. With
respect to the renunciation of that legal status,
the provisions relating to release from German
citizenship must be applied mutatis mutandis.

11. PROTECTION OF THE FAMILY

(Universal Declaration, article 16)

With respect to the solemnization of marriages,
the Federal Court of Justice ruled (22 January
1965, BGHZ 43, p. 214; NJW 1965, p. 1129)
that, although a priest of the Greek Orthodox
Church who was qualified under the rules of that
church to officiate at marriage ceremonies was
not, by virtue of that ecclesiastical authority,
automatically empowered to solemnize marriages
in Germany between Greek nationals of the
Orthodox faith, he could do so if the Govern-
ment of a State in which a religious marriage
ceremony was recognized as having legal effect
had certified to the Federal Republic that he was
a clergyman authorized under the law of that

State to officiate at marriage ceremonies in accor-
dance with ecclesiastical law.

The law concerning the surnames of married
persons was the subject of a judgement of the
Federal Administrative Court (5 March 1965,
BVerwGE 20, p. 300; NJW 1965, p. 1291) in a
case where the wife’s maiden name included
what had formerly been a nobiliary particle.
The court ruled that, where the married name
was one that occurred very frequently and the
wife added her maiden name to it, as she was
legally entitled to do, there were cogent reasons
for allowing the other members of the family
also to use the double name, even if the wife’s
maiden name included what had formely been a
nobiliary particle.

The Land Court at Darmstadt ruled (8 Janu-
ary 1965 NJW 1965, p. 1235) that a married
woman who had not yet attained her majority
could not lawfully be ordered to undergo super-
vised education (Fiirsorgeerzichung). The super-
visory authority had a right to educate only if
that right had previously been vested in the
legal guardian of the person concerned, and by
statutory provision that was not so in the case
of a married woman.

The Federal Constitutional Court had occasion
to deal with the question whether a child who
had hitherto lived with his grandparents in West
Berlin should be handed over to the mother,
who was resident in the Soviet-occupied zone, at
her request. In its decision of 8 December 1965
(BVerfGE 19, p. 323; NJW 1966, p. 339) reject-
ing the constitutional complaint lodged by the
grandparents, the court held that there were no
constitutionally prescribed basic rights of grand-
parents which could be set against the right of
parents under article 6, paragraph 2, of the Basic
Law. The right to the care of their children which
that clause confers on parents must also, the
Federal Administrative Court ruled (27 January
1965, BVerwGE 20, p. 188), be taken into
account in determining what constitutes the
‘ personal income ”, within the meaning of the
Federal Social Assistance Act, of a person in
need of assistance. When a mother spends the
children’s allowance granted to her on her child
who has no income or property of his own, the
amount of the children’s allowance need not be
deducted, as “ personal income”, from the sub-
sistence grant payable to the mother.

12. PROTECTION OF PROPERTY

(Universal Declaration, article 17)

The year under review saw the enactment of
a number of statutes approving treaties
concluded by the Federal Repubhc concermng
the promotion and reciprocal protection of invest-
ments. These were the Act of 15 April 1965
approving the Treaty with Madagascar of 21 Sep-
tember 1962 (BGBI 1965 II,- p. 369), the Act
of 14 September 1965 approving the Treaty with
Turkey of 20 July '1962-(BGBI 1965 II, p. 1193)
in force as from 16 December 1965 (BGBI 1965
II, p. 1631), and the Acts of 29 September 1965
approving the Treaties with Tunisia of 20 De-
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cember 1963 (BGBl 1965 II, p. 1377), with
the Republic of Senegal of 24 January 1965
(BGBI 1965 11, p. 1391; in force as from 16 Janu-
ary 1966 [BGBI 1966 II, p. 10]) and with
the Republic of the Niger of 29 October 1964
(BGB! 1965 11, p. 1402). The Treaty with Thai-
land of 13 December 1961 (BGBl 1964 1II,
p- 687) came into force on 10 April 1965 (BGBI
1965 II, p. 368) and the Treaty with Guinea of
19 April 1962 (BGBI 1964 II, p. 145) came into
force on 13 March 1965 (BGBI 1965 11, p. 408).
These treaties provide, inter alia, that nationals
or companies of either party shall not be sub-
jected to expropriation of their investments in
the territory of the other party except for public
benefit' against compensation. The compensation
must represent the equivalent of the investments
affected, must be actually realizable and freely
transferable and must be paid without undue
delay. Adequate provision must be made at or
prior to the time of expropriation for the deter-
mination and payment of the compensation. The
legality of any such expropriation and the
amount of compensation must be subject to
review by due process of law (see, for example,
article 3, paragraph 2 of the Treaty with Tuni-
sia).

The Treaty of 21 April 1964 between the
Federal Republic of Germany and the Empire
of Ethiopia concerning compensation for Ger-
man property in Ethiopia confiscated as a result
of the Second World War was approved by an
Act of 21 October 1965 (BGB! 1965 1I,
p. 1521). Under the terms of the Treaty, Ethio-
pia will pay a specified sum to the Federal
Republic of Germany, which will distribute this
amount among the claimants. On 21 April 1965,
the Federal Republic concluded with the Com-
monwealth of Australia a Treaty regarding the
Division between Germany and Australia of
Compensation paid by the Government of the
State of Israel for German Secular Property in
Israel (Act of 17 September 1965 approving the
Treaty [BGBl 1965 11, p. 1305]). In the Agree-
ment with Israel of 10 September 1952 (annex 1
to the Treaty with Australia '[BGBl 1965 II,
p. 1316]), Germany had undertaken to protect
the interests of former German nationals who
had acquired Australian nationality.

There were a considerable number of judicial
decisions concerning the protection of property
during the year under review, and the report
must therefore be confined to a few particularly
striking examples. Perhaps one of the most
important decisions in this sphere was the judge-
ment of the Federal Court of Justice of 5 July
1965 (NJW 1965, p. 1907) on the question of
compensation for interference with business
caused by road works, particularly in connexion
with the construction of an underground
railway. The court stated that traffic restric-
tions and other impediments remained within
the limits where they must be tolerated without
compensation only if, in nature and dura-
tion, they did not exceed what was' necessary
in order for the works to be carried out
methodically with the use of such material and
human resources as was practical and reason-
able. Even if those limits had been observed,

however, the authorities might have to pay com-
pensation for (lawful) expropriatory encroach-
ment if any interest protected by law had been
vitally affected by their actions. The owner of
a property abutting on the street could expect
to avail himself of the roadway only with due
regard to the convenience of other users at any
given time, which was subject to constant
change. Consequently, he must tolerate incon-
veniences in the interest of other abutters, includ-
ing, for instance, repair works but not, prima
facie, the excavation of tunnels or cuts for an
underground railway resulting in the almost
complete ruination of his business.

In its decision of 8 July 1965 (NJW 1965,
p. 1912), the Federal Court of Justice ruled that
the action of a Building Control Office in unlaw-
fully prohibiting the renting of roof space on a
commercial building for the -purpose of setting
up an advertising sign could constitute an
infringement of the rights of the owner of the
property analogous to expropriation and there-
fore compensable, if such advertising devices
were customary, permissible and possible in the
vicinity of the building and if the renting of the
space did not require any special additional
expenditure by the property-owner or changes in
the nature of his business. In its judgement of
14 July 1965 (NJW 1965, p. 2101; DVBI 1966,
p. 306), the Federal Court of Justice held that
restrictions on building and on the disposal of
property in connexion with a town planning pro-
gramme might become an expropriatory encroach-
ment if the burden imposed on the property-
owner was heavier and of longer duration than
was required by the exigences of the programme.
In another decision (29 November 1965, NJW
1966, p. 497), the Federal Court of Justice
stated that, while future increases in the value of
an expropriated property which would have
occurred in the absence of expropriation and of
the anticipatory effects of plans for expropria-
tion were as a general rule to be disregarded in
determining the amount of compensation,  they
must be taken into account in that connexion if
at the time when expropriation was effected or
anticipated their materialization was so clearly
imminent that they already constituted factors
in the formation of the value of the property
and were reflected in the price then obtainable
in the open real-estate market.

13. FREEDOM OF BELIEF AND FREEDOM
OF RELIGIOUS PRACTICE

(Universal Declaration, article 18)

In what became known as the * school prayers
case ", the State Court of Land Hesse (27 Octo-
ber 1965, NJW 1966, p. 31) laid particular stress
on the negative aspect of freedom of belief. The
court noted that one essential component of the
basic human right to freedom of belief and free-
dom of conscience, which transcended positive
law and the authority of the State, was the right
not to be compelled to participate in a religious
exercise and not to disclose one’s religious convic-
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tions. That right was unconditional and univer-
sal, was neither restricted nor restrictable, and
existed vis-a-vis the State as well as vis-a-vis
other individuals. The basic right to freedom of
religious practice, on the other hand, was gua-
ranteed only within the limits imposed by the
rights of others. The right to school prayers
could not, therefore, prevail if as a result a pupil
would be compelled either to participate in the
prayers against his will or to make a public
demonstration of his dissenting beliefs every day
by not entering the class-room until the prayers
were over.

The Land High Court at Saarbriicken ruled
(18 November 1965, NJW 1966, p. 1088) that
the basic right to freedom of belief must be pre-
served even in the case of a prisoner serving a
sentence. That basic right included the right to
make exploratory approaches to another denomi-
nation. It was therefore impermissible—except
in case of abuse—to prohibit a Catholic prisoner
from corresponding with the Mormon Church.

Under article 4, paragraph 3, of the Basic
Law, a person has the right to refuse on conscien-
tious grounds to perform military service as an
armed combatant (cf. section 23 below). The
Federal Administrative Court ruled in this
connexion (17 December 1965, NJW 1966,
p. 948) that a conscientious decision to refuse
to perform military service as an armed comba-
tant could also be the outcome of rational reflec-
tion, provided that it was solely an ethical pos-
tulate of his conscience which compelled the
person liable to military service to refuse to
perform such service.

In its decision of 4 October 1965 (BVerfGE
19; p. 129; DVBI -1966, p. 215), the Federal
Constitutional Court held that the basic right
to freedom of belief and freedom of conscience
could be exercised not only. by individuals, but
also by religious associations and other bodies
corporate whose purpose was to foster or pro-
mote a religious belief or to propagate the faith
of their members.

14. THE RIGHT TO THE FREE EXPRESSION
OF OPINION; FREEDOM OF INFOR-
MATION; THE RIGHT OF PETITION

(Universal Declaration, article 19)

New laws relating to the Press were promul-
gated in six of the Federal Linder during the year
under review. The Linder in question were Ham-
burg (Press Act of 29 January 1965 [GVBI
1965, p. 15]). Bremen (Act concerning the
Press of 16 March 1965 [GBI 1965, p. 63),
Lower Saxony (Press Act of 22 March 1965
[GVBlI 1965, p. 9], the Saar (Press Act of
12 May 1965 [ABl 1965, p. 409]), Berlin (Press
Act of 15 June 1965 [GVBI 1965, p. 744] and
Rhineland-Palatinate (Land Press Act of 14 June
1965 [GVBI 1965, p. 107]). Under these Acts,
which are largely identical in content, the free-
dom of the Press is subject only to such restric-
tions as are permitted by the Basic Law itself
and, within the limits laid down in the Basic

Law, by the Constitution and Press Act of the.
Land concerned. Emphasis is laid on the public
role of the Press and on its right to information.
Press activities may not be subjected to licensing
of any kind. Special note should also be taken of
the detailed provisions relating to the conditions
on which printed matter may be confiscated and
the right of journalists to refuse to testify.

Among the judicial decisions relating to the
right to the free expression of opinion, special
mention may be made of the judgement of the
Federal Court of Justice of 8 November 1965
(BGHS:t 20, p. 342; NJW 1966, p. 1227) in the
Pitsch case. The court ruled that the basic right
to the free expression of opinion included the
right to criticize improprieties in public life, parti-
cularly violations of statutory and constitutional
provisions by authorities with the object of
putting a stop to them. If the criticism involved
the ventilation of State secrets or official secrets,
the critic would be guilty of an unlawful act
unless he limited the disclosure to the minimum
necessary and had recourse in the first instance
to the department responsible and to the popular
representative body before appealing to the
public. In the case of serious offences against
the libertarian democratic basic order, however,
an immediate appeal could be addressed to the
public. That applied equally to civil servants
and employees of public authorities, notwith-
standing their additional duty of fidelity.

The Higher Administrative Court at Miinster
ruled (27 July 1965, NJW 1966, p. 316) that
an order prohibiting an alien from engaging in
“any political activity” within the territory of
the Federal Republic infringed upon the basic
right to the free expression of opinion in its
essential content and was therefore, by its gene-
rality, also incompatible with the principle of
reasonableness as it applied to measures pre-
scribed by administrative order.

15. PROHIBITION OF POLITICAL
PARTIES AND ASSOCIATIONS

(Universal Declaration, articles 20, 21 and 30)

Under article 90a, paragraph 1, of the Cri-
minal Code, any person who continues to conduct
a political party which has been declared uncon-
stitutional by the Federal Constitutional Court
or in any other way maintains its organizational
structure or establishes a substitute organization
in its stead is guilty of a punishable offence. In
connexion with this provision, the Federal Court
of Justice ruled (12 October 1965, BGHS: 20,
p. 287) that the “ organizational structure” of
a prohibited party was not being maintained in
cases where the consorting together of former
members although it in fact dated from their ear-
lier adherence to the party, was based not on
the desire to pursue aims that had led to its prohi-
bition but on personal relationships, such as
friendship or social intercourse. The fact that
the relationships were based on the common poli-
tical views of the former party members was
not in itself sufficient to constitute the elements
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of a statutory offence, since the holding of views
could not be subject to penal sanctions in a State
governed by the rule of law. The basic right of
the members of a prohibited association to form
associations and societies remained intact, so
long as the new association did not continue to
pursue the prohibited aims.

16. THE SUFFRAGE AND THE RIGHT
OF SELF-DETERMINATION

(Universal Declaration, article 21)

On 8 April 1965, the Federal Minister of the
Interior issued an Ordinance amending the Fede-
ral Elections Ordinance (BGBI 1965 I, p. 229);
the Federal Elections Ordinance, as amended,
was republished in the Bundesgesetzblatt (BGBI
1965 1, p. 240). The amendments relate only to
matters of detail, such as the method of deter-
mining in which constituency a voter is to cast
his vote if he removes shortly before an election,
the opening of ballot-envelopes and the counting
of votes both generally and in the case of postal
voting, and the holding of a by-election if a can-
didate dies or the election is not held owing to
force majeure. Minor amendments were also
introduced to the Federal Verification of Elec-
tions Act of 12 March 1951 (BGBI, 1951 1,
p. 156) by an Act of 24 August 1965 (BGBI
1965 I, p. 977).

On 25 February 1965, Land Berlin adopted an
Act amending the Land Elections Act (GVBI
1965, p. 313), which, inter alia, introduces faci-
lities for the exercise of the suffrage by persons
who for material reasons are absent from their
polling district during voting hours on the day
of the election or who because of sickness, age,
physical infirmity or any other physical condi-
tion are unable to go to the polling station or
cannot do so without undue hardship. The Berlin
Land Elections Order, which governs the proce-
dure for elections to the House of Representa-
tives and to district assemblies, was repromulga-
ted in the amended version of 17 December 1965
(GVBl 1966, p. 113). The Hamburg Elections
Order, concerning elections to the Hamburg
Legislature and the election of district represen-
tatives to district assemblies, was amended in
some particulars by an Ordinance of 20 July
1965 (GVBI 1965, p. 132). The Linder of Baden-
Wiirttemberg, Rhineland-Palatinate and Schles-
wig-Holstein introduced partial changes in their
local election laws. The main feature of the
Baden-Wiirttemberg Act amending the ILocal
Elections Act of 6 July 1965 (GBI 1965, p. 165)
was the introduction of postal voting; innova-
tions introduced by the Rhineland-Palatinate
Land Act of 4 November 1965 amending the
Local Elections Act (GVBI 1965, p. 223) were
citizens’ petitions and public hearings in the
event ‘of the dissolution of a municipality. In
Baden-Wiirttemberg the Local Elections Act (GBI
1965, p. 185) and thé Local Elections Order
(GBI 1965, p. 195), as amended in each case on
21 July 1965, were repromulgated, and in
Schleswig-Holstein the Act concerning elections
to the municipal and district assemblies, as

amended on 11 September 1965 (GVBI 1965,
p. 75), and the Municipal and District Elec-
tions Order, as amended on 15 November 1965
(GVBI 1965, p. 119), were repromulgated.

With respect to the right of self-determination,
the Federal Court of Justice, in a judgement of
12 October 1965 (NJW 1966, p. 310), stated in
connexion with dynamite plots in the South
Tyrol that no person could argue before the
courts of a State governed by the rule of law
that he had been justified in seeking to give effect
to the right of self-determination by force, even
if that right had been promised by treaty. The
“right of resistance ”’ was restricted by the prin-
ciple that the interests involved in any matter
must be weighed against each other. That res-
triction was disregarded if plots were directed
against disinterested third parties under colour
of the right of resistance.

17. THE RIGHT TO THE FREE CHOICE
AND EXERCISE OF A PROFESSION OR
OCCUPATION :

(Universal Declaration, article 23)

During the year under review, the Federal
Constitutional Court added further to the series
of decisions concerning freedom of profession or
occupation which had begun with its judgement
of 11 June 1958 in the * pharmacies case”
(BVerfGE 17, p. 377, NJW 1958, p. 1035).
According to the “ gradation theory” laid down
in that judgement, the legislator has power to
make regulations affecting either the choice or
the exercise of a profession or occupation, but
not to the same degree in each case. Where the
choice of a profession is concerned, an internal
distinction must be made, in establishing res-
trictive standards for admission to a profession,
between objective and subjective restrictions.
Statutory regulations affecting the exercise of
a profession are constitutionally permissible on
a broader scale than the establishment of limits
to the choice of a profession; as concerns the
choice of a profession—which should be under-
stood to include admission to a trade or profes-
sion—objective restrictions are compatible with
the Basic Law on more narrowly defined terms
than subjective restrictions.

This * gradation theory” underlies what
was perhaps the most important decision
concerning freedom of profession or occupation
during 1965, namely, the ruling of the Federal
Constitutional Court of 14 December 1965
(BVerfGE 19, p. 330; NJW 1966, p. 291; DVBI
1966, p. 73) with regard to the Act concerning
the Exercise of Retail Trade. The court held
that to require evidence of specialized knowl-
edge of anyone wishing to set up business as
a retail trader in general merchandise was
incompatible with article 12 of the Basic Law,
guaranteeing freedom of trade or profession.
According to past decisions of the Federal Cons-
titutional Court, article 12, paragraph 1, of the
Basic Law must be' construed as reflecting the
fundamental idea that, in view of the special
status. of this particular basic right, which



94 FEDERAL REPUBLIC OF GERMANY

derived from its close relationship to the free
development of the human personality as a
whole, such restrictions as were essential for rea-
sons of the public good must be subjected to
strict observance of the principle of reasonable-
ness. Consequently, encroachments on freedom
of profession or occupation must not go further
than was necessitated by the community inte-
rests which justified them; the measures of
encroachment must be appropriate to the end
pursued and must not create an undue burden.
Despite its title, the Act concerning the Exercise
of Retail Trade regulated, not the exercise of
a trade, but access to it. The requirement of
specialized knowledge was a subjective condition
for admission, since admission to the occupa-
tion of retailer was made dependent on the pos-
session of specific knowledge, evidence of which
was required in the form of a special course of
instruction and, in principle, an examination
also. Subjective conditions for admission were
justified only for the protection of an important
community interest, since they substantially
restricted the free choice of a profession
or occupation. For the legislator to require
of every retailer evidence of equally extensive
business knowledge in the form of stereotyped
courses and examinations as a condition for even
being admitted to the trade, whether the business
involved was a small or petty one or a large
department store, went far beyond the bounds of
necessity. Only in exceptional cases could
concern for the efficiency and social standing
of an entire trade or profession justify the intro-
duction of subjective conditions for admission
to it. Although the Federal Constitutional Court
had accepted that argument in the case of crafts-
men (BVerfGE 13, p. 97, NJW 1961, p. 2011),
the mere assertion of a broad public interest
in the maintenance of * retail trade” could not,
in all conscience, justify restrictions on basic
rights.

In a decision of 28 May 1965 (BVerwGE 21,
p. 195; NJW 1965, p. 1617), the Federal Admi-
nistrative Court held that, in principle, the basic
right to the free choice of an occupation included
the freedom to decide whether to exercise two
occupations at once, how long to exercise an
occupation, and when to relinquish it. In another
decision (1 June 1965, BVerwGE 21, p. 203;
NJW 1965, p. 1778), the Federal Administrative
Court ruled that there was no statutory basis for
the' introduction of a requirement that a licence
should be obtained in order to operate a driving-
school; the widow of the proprietor of a driving-
school could therefore continue to operate the
business bequeathed to her without any time-
limit. Under the Ordinance concerning driving
instructors of 23 July 1957 (BGBI 1957 1,
p. 769), the heirs of the holder of a driving-school
licence could continue to operate the business
for a period of only three years, unless the heir
himself passed the examination for driving
instructors. The court acknowledged that a basic
right was deemed to have been restricted by
legislation ” even in cases where the restriction

did not take effect until a subordinate instru-
ment, the scope of which was circumscribed by
the intent of the legislator (e.g., an ordinance),
had been issued. The legal basis of the Ordinance
concerning driving instructors was the authority
vested in the Federal Minister of Transport by
the Road Traffic Act to issue such regulations
as were necessary for the maintenance of order
and safety in road traffic. The legislator could
not, however, by conferring broad powers for
the prevention of accidents, delegate to the ordi-
nance-maker the duty of setting the limits to the
exercise of an occupation which was incumbent
on the legislator himself under article 12 of the
Basic Law and allow him to regulate the matter
without detailed instructions.

The Federal Administrative Court ruled (12
March 1965, BVerwGE 20, p. 330; NJW 1965,
p. 1242) that no licence under the Restaurants
and Taverns Act was needed by a person who
installed in business premises other than his
own semi-automatic machines which, upon the
insertion of a coin, dispensed freshly ground
coffee that could be brewed on the spot with
boiling water from a heating device. The court
gave a similar ruling with respect to the offering
of beverages in small amounts as free samples
(12 March 1965, BVerwGE 20, p. 325; NJW
1965, p. 1243). In vet another decision of the
same date (BVerwGE 20, p. 321; NIW 1965,
p. 1244), the Federal Administrative Court held
that an application for a temporary permit to
operate a tavern could not be rejected on the
ground that no need existed. Restrictions on the
times at which a tavern could be operated,
through the imposition of closing hours, were of
course justified by the overriding considerations
of the maintenance of public safety and public
order and the protection of public health through
the prevention of drunkenness, but restrictions
on the number and the location of taverns,
whether licensed or operating under a temporary
permit, were not an effective means of achieving
the public-health purposes of the Restaurants
and Taverns Act. The rejection of an application
for a temporary permit to operate a tavern on
the ground that no need could be established
was incompatible with the basic right to freedom
of occupation. .

In a decision of 22 November 1965 (NJW
1966, p. 689), the Federal Labour Court ruled
that an agreement between the operator of a taxi-
cab and his driver, designed to prevent compe-
tition, under which the driver would become
liable to a penalty if, within three months after
his employment was terminated “in any way”,
he accepted employment as a driver with another
local taxi-cab operator was totally void as being
contrary to public policy, since a taxi-driver’s
occupation was localized and compliance with
the prohibition would make it practically impos-
sible for him to exercise his occupation. The
driver would incur a penalty if he exercised the
free choice of his place of work, guaranteed to
him in article 12, paragraph 1, of the Basic Law.
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18. THE PROTECTION OF RIGHTS
IN LABOUR LEGISLATION

(Universal Declaration, articles 23, 24 and 25)

Questions relating to the continued payment
of salary in the event of sickness were dealt
with in a decision of the Federal Labour Court
of 6 May 1965 (NJW 1965, p. 1876). The court
held that a clerical worker who had been sick
and who, after becoming fit to return to work,
had worked full-time for his employer for a
further six months but had then taken recupera-
tive leave granted to him because of his previous
sickness with a view to maintaining and improv-
ing his ability to earn his livelihood was entitled
to the payment of his salary for a further period
of six weeks.

An Ordinance of 22 October 1965 (BGBI 1965
I, p. 1727) pursuant to the Children’s Allowances
Act of 14 April 1964 (BGB! 1964 I, p. 265)
introduced improvements in the payment of
children’s allowances to foreign workers. Natio-
nals of the five non-German member countries
of the European Economic Community are now
entitled to children’s allowances even if they
are domiciled or normally resident in their home
countries. Coverage is also extended to those
children who are domiciled or normally resident
in the foreign worker’s home country. A similar
rule was laid down for Turkish and Portuguese
workers. Children’s allowances are also payable
to German workers who are domiciled or nor-
mally resident in another EEC country or in
Turkey or Portugal but are employed in the
Federal Republic or West Berlin.

The Federal Labour Court ruled (5 Novem-
ber 1965, NJW 1966, p. 517) that a retailer
who, on behalf of one of his establishments,
had promised a retirement pension to a worker
formerly employed there was normally liable to
the full extent of his assets—not only those
connected with the establishment or the enter-
prise, but also his personal asset—even if he
closed down the establishment in question as
unprofitable after the employee had retired. A
promise to make such provision was not subject
to the tacit proviso that the establishment in
question should continue to be solvent and that
the promised pension should be automatically
adjusted in the light of the solvency of the estab-
lishment at any given time. In a decision of
12 March 1965 (NJW 1965, p. 1681), the Fede-
ral Labour Court held that a pension agreed upon
by contract in 1926 could be adjusted to current
conditions resulting from the decline in purchas-
ing power if circumstances had changed so
radically since 1926 that the original arrange-
ment no longer conformed in any way to the
intention of the contract.

The creation of satisfactory working condi-
tions and the protection of workers is dealt with
in the Ordinance of the Federal Minister for
Scientific Research of 12 August 1965 (BGBI
1965 I, p. 759) amending and supplementing
the First Ordinance concerning protection against
radjation, which was repromulgated in its amen-
ded version of 15 October 1965 (BGBI 1965 1,

p. 1653). The amending Ordinance establishes
improved provisions with respect to the convey-
ance, storage, processing and use of nuclear
fuels and the construction of test radiation and
nuclear reactors. An Ordinance of 6 October
1965 (BGBI 1, p. 1576) introduced more strin-
gent technical requirements for lifts and hoists.

The Maternal Welfare Act of 24 January 1952
(BGBI 1952 1, p. 69) was amended by an Act
of 24 August 1965 (BGBI 1965 1, p. 912) and
was repromulgated in its amended version of
9 November 1965 (BGBI 1965 1, p. 1821). More
stringent requirements are established with res-
pect to conditions in places of work for expectant
and nursing mothers, additional prohibitions are
introduced on certain types of work, but the pre-
vious level of remuneration must be maintained
when such prohibitions are complied with, and
maternity services are improved; in particular,
time off without loss of pay is to be granted
for medical examinations. Any violation of the
Ordinance by an employer is a punishable
offence.

The Juvenile Workers Protection Act of 9 Aug-
ust 1960 (BGBI 1960 I, p. 665) was amended
by an Act of 15 January 1965 (BGBI 1965 1,
p. 11). The amendments provide that the work-
ing week for juveniles must not exceed the
normal working week for adult employees of the
same establishment and that juveniles must not
work on any days when adult employees are not
at work. On 16 October 1965, the Saar issued an
Ordinance concerning the protection of juvenile
government employees (ABl 1965, p. 857),
which regulates working hours, attendance at
vocational schools, rest periods and time off,
and maternal welfare for juvenile government
employees.

On the question of the right of a worker to
proper holidays, the Federal Labour Court held
(29 July 1965, NJW 1965, p. 2174) that the
granting of leave in single half-days or hours off
from time to time did not effectively -satisfy a
worker’s entitlement to the statutory minimum
vacation. That was so even if the leave was par-
celled out in such a way by agreement between
the employer and the worker. In its decision of
21 October 1965 (NJW 1966, p. 367), the Fede-
ral Labour Court ruled that, under the Federal
Vacations Act, part-time workers were entitled
to leave on the same terms as full-time workers
and to a corresponding extent. In accordance
with a decision of the Federal Labour Court of
3 November 1965 (NJW 1966, p. 612), the pay-
ment of holiday pay is not legally effected unless
it consists of a specific amount, separate and
distinguishable from other remuneration. A pay-
ment which violates this requirement does not
discharge the statutory liability, even if the
employee agrees to it.

The legal status and the functions of staff
councils in public authorities and of works coun-
cils in private enterprises were the subject of a
number of judicial decisions during the period
under review. The legislator also devoted some
attention to these questions. For instance, the
Federal Employees Representation Act of 5 Aug-
ust 1955 (BGBI 1955 1, p. 477) was amended
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by an Act of 13 January 1965 (BGBI 1965 I,
p. 1), but the amendments related only to the
terms of office of the members of a staff council
and the prevention of accidents to employees.
Staff representation at duty stations of the Fede-
ral Frontier Guard was introduced for the first
time by an Act of 16 March 1965 (BGBI 1965 1,
p. 68).

In its decision of 30 November 1965
(BVerfGE 19, p. 303; NJW 1966, p. 491), the
Federal Constitutional Court held that the right
of trade unions to canvass even on the premises
and during working hours, within reasonable
limits, prior to elections to the staff council was
constitutionally protected. Freedom of associa-
tion under the Basic Law assured to the members
of an association the right to participate in the
constitutionally protected activities of their asso-
ciation and afforded protection to an 'essential
measure of group activity in staff representation

matters. In accordance with a decision. of the -

Federal Labour Court of 14 July 1965 (NJW
1965, p. 2366), the “ down-grading” of a staff
member fromi a higher to a lower salary grade
is a matter to be determined jointly with the staff
council concerned, whether the down-grading
is by contract or by notification. The concur-
rence of the staff council, and observance of the
regulations governing the procedure for obtaining
such concurrence, are prerequisites for the vali-
dity of any legal transaction involving down-
grading. In a decision of 5 February 1965 (NJW
1965, p. 1501), the Federal Labour Court ruled
that the matters to be determined jointly with the
works council in a private enterprise included
the preparation of the leave schedule.

In a decision of 18 March 1965 (NJW 1965,
p. 2302), the Land Court at Essen ruled that
a minor who had taken a post with the consent
of his legal representative did not need the lat-
ter’s consent to join a trade union, unless the
legal representative had qualified his original
consent_to that effect.

19. STATE CARE FOR PERSONS
IN NEED OF ASSISTANCE

(Universal Declaration; articles 22 and 23)

By an Act of 13 September 1965, the Bundes-
tag approved the Agreement of 30 April 1964
between the Federal Republic of Germany and
the Republic of Turkey concerning social secu-
rity (BGBl 1965 1I, p. 1169); the Agreement
came into force on 1 November 1965 (BGBI
1965 IX, p. 1588). It regulates questions relating
to insurance in the event of sickness, maternity,
death, industrial accident or ' occupational
disease, and invalidity, and also the payment of
children’s allowances in the case of nationals of
either party who are domiciled or permanently
resident in the territory of the other party.

In these matters, nationals of one party
employed in the territory of the other party are
to a large extent placed on-an equal footing with
.the other State’s own nationals; in particular,
insurance periods completed under the legisla-
tion of one party are taken into account in cal-

culating insurance periods under the legislation
of the other party. '

The Act approving the Agreement of 15 Feb-
ruary 1964 with the Swiss Confederation on
the same subject was adopted on 15 September
1965 (BGBI 1965 II, p. 1293). The Act approv-
ing the Agreement of 10 December 1964 on the
Implementation of the Convention of 20 April
1960 with the United Kingdom of Great Bri-
tain and Northern Ireland on social security
(BGBI 1965 1I, p. 1273) and the Act approving
the Agreement of 20 December 1963 with France
on social security in respect of the Saar (BGBI
1965 II, p. 1287) were also adopted on that date.
The Agreement with Spain of 15 May 1964
amending the Agreement of 29 October 1959
concerning social security (BGBL 1964 1I,
p. 913) came into force on 1 October 1965
(BGBI 1965 11, p. 1166).

On 31 March 1965, the Bundestag adopted
the Act approving the Treaty of 16 May 1963
with the Spanish State concerning the welfare
of war victims (BGBI 1965 II, p. 273). Under
the terms of this Agreement, the Federal Repub-
lic of Germany will provide benefits under the
German Act concerning the Welfare of War Vic-
tims (Federal Welfare Act) to Spanish nationals
who, as members of the German armed forces
or in a service-connected capacity, suffered any
impairment of health as a result of harmful
effects within the meaning of the Federal Wel-
fare Act. The Treaty came into force on 1 June
1965 (BGBI 1965 1I, p. 852). The Agreement of
17 December 1962 between the member States
of the Council of Europe on the issue to military
and civilian war-disabled of an international
book of vouchers for the repair of prosthetic
and orthopaedic appliances was approved by
the Bundestag by an Act of 15 April 1965
(BGBI 1965 II, p. 383). The German instru-
ment of ratification was deposited with the Secre-
tary-General of the Council of Europe on
28 June 1965, and the Agreement accordingly
came into force for Germany on 29 July 1965
(BGBI 1965 II, p. 1098).

There was also a considerable amount of
purely domestic legislative action in the sphere
of social welfare during the year under review.
Some benefits under the Federal Social Assis-
tance Act of 30.June 1961 (BGBl 1961 1,
p. 815) were improved by the Act amending and
supplementing the Federal Social -Assistance Act
of 31 August 1965 (BGB! 1965 1, p. 1027). An
Act concerning the conveyance free of charge by
local transport services of persons disabled in
war or on military service and of other handi-
capped persons was adopted on 27 August 1965
(BGB! 1965 1, p. 978). The Third Act amending
and supplementing -the Act concerning old-age
assistance to farmers of 13 August 1965 (BGBI
1965 I, p. 801) provides many improvements
in benefits for the category of persons covered by
the Act. In Rhineland-Palatinate, the Land Act
concerning the welfare of attorneys of 22 July
1965 (GVBI 1965, p. 153) introduced an old-age
and disability pension scheme for attorneys.
Every attorney who is a member of one of the bar
associations in Rhineland-Palatinate is a -com-.
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pulsory member of the Rhineland-Palatinate Bar
Associations Welfare Fund, which administers
the newly created old-age and disability welfare
scheme.

The Eighth Pensions Adjustment Act of 22
December 1965 (BGBI 1965 1, p. 2114) pro-
vided for increases in pensions under the statu-
tory pension insurance and accident insurance
schemes. With a view to mitigating hardships
under the statutory pension schemes and
improving other social welfare legislation, a Pen-
sion Insurance Amendment Act (BGBI 1965 1,
p. 476) was adopted on 9 June 1965. The Hous-
ing Allowances Act was amended by an Act of
23 March 1965 (BGBI 1965 1, p. 140) and was
republished in its amended version of 1 April
1965 (BGB! 1965 1, p. 177). Allowances are
granted to persons who have to pay rents higher
than the “ bearable ” rents and charges specified
in the Act.

Only a few of the very many judicial decisions
rendered during 1965 on questions relating to
State care for persons in need of assistance can
be cited here.

In a decision of 2 June 1965 (DVBI 1966,
p. 282), the Higher Administrative Court at
Hamburg held that, under the terms of the Social
Assistance Act, subsistence allowances were not
normally granted for an indefinite length of time,
but only in the amount of the payment effected
on each occasion; if assistance was discontinued,
however, the administrative courts could provide
temporary protection by means of an interim
order. In a decision of 28 April 1965 (NJW 1965,
p. 2317), the Federal Social Court ruled that
a severely disabled person did not lose his right
to medical treatment under the social welfare
laws for a condition unconnected with his dis-
ability because his spouse’s sickness insurance
policy entitled other members of the family to
sickness benefits.

In its decision of 26 November 1965 (NJW
1966, p. 450), the Federal Court of Justice held

that an illegitimate child was fully entitled to

claim maintenance from his father’s heirs, irres-
pective of his entitlement to orphan’s pension
under the Federal Employees Insurance Act.

20. THE RIGHT TO EDUCATION

(Universal Declaration, article 26)

The European Convention on the equivalence
of periods of university study of 15 December
1956, which had been approved by an Act of
22 September 1964 (BGBIl 1964 1II, p. 1289)
came into force on 8 December 1964 in accor-
dance with the notice published by the Federal
Minister for Foreign Affairs on 26 February
1965 (BGBI 1965 1II, p. 269). The European
Convention on the Academic Recognition of Uni-
versity Qualifications of 14 December 1959 was
approved by Land Hesse by an Act of 18 Feb-
ruary 1965 (GVBI 1965, p. 35). Approval of
agreements of this kind by the individual
Lidnder of the Federal Republic is necessary
because, under German law, the educational sys-

tem, including the universities, is the responsi-
bility of the Ldnder.

Article 1 of the Saar Educational System Act
of 5 May 1965 (4Bl 1965, p. 365) states that the
schools have the duty of bringing up young
people in reverence for God, in a spirit of love
for one’s neighbour and understanding among
peoples, and in love for their homes, their fellow-
countrymen and their native land, to be tolerant
and respectful of the beliefs of others, morally
and politically responsible, trustworthy in their
work and in social life and libertarian and demo-
cratic in outlook. The purpose of education and
upbringing is to train young people in such a
way that they can discharge their family and
community obligations.

On 26 February 1965, Land Lower Saxony
concluded a Concordat with the Holy See, which
was approved by the Landtag of Lower Saxony
by an Act of 1 July 1965 (GVBI 1965, p. 191).
Under the terms of the Concordat, instruction
in the Catholic religion will form a regular part
of the curriculum in public schools in the Land.
The maintenance of Catholic denominational
schools and the construction of new ones is gua-
ranteed by the Land. Upon the proposal of
parents or other persons in loco parentis, Catholic
denominational schools will be built within the
area covered by a local or supralocal education
authority, provided that there is a clear assu-
rance that the proposed school will be properly
organized and that the interests of other school-
children in the same area will be protected.
The Land will ensure that, where Catholic chil-
dren attend other than Catholic denominational
schools, the number of Catholic teachers will be
substantially proportionate to the number of
Catholic pupils. The Church will be entitled to
participate in adult education, using its ‘own
facilities, which will receive a share of the finan-
cial provision made by the Land for the encour-
agement of adult education. In implementation
of the Concordat, Land Lower Saxony adopted
an Act to amend the Act concerning public edu-
cation in Lower Saxony on 5 July 1965 (GVBI
1965, p. 205).

In Hesse, the major innovation brought about
by the Act of 18 November 1965 amending the
Hesse Compulsory School Attendance Act (GVBI
1965, p. 304) was the introduction of a nine-year
period of compulsory full-time schooling. A new
version of the Hesse Compulsory School Atten-
dance Act incorporating the provisions of the
amending Act was published on 1 December
1965 (GVBI 1965, p. 323).

During the year under review, three of the
Linder of the Federal Republic adopted acts or
issued ordinances regulating anew the purposes
and activities of parents’ councils for the schools.
The purpose of these parents’ councils is to pro-
tect the interests ‘of parents and persons in loco
parentis in educational matters, to encourage the
educational work of the school and to foster rela-
tions between home and school. Parents must
be given an insight into school affairs, primarily
through free discussions with the principal and
the teachers. Each parents’ council is welcome
to be present during lessons in classes attended
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by the children of its members (article 1 of the
Saar Ordinance concerning Activities of and
Elections to Parents’ Councils and Activities of
the Land Educational Adviser of 14 December
1965 [ABl 1965, p. 1034]). These purposes
were also afforded  protection in Baden-Wiirt-
temberg, where an Ordinance dated 1 April
1965 was issued by the Ministry of Education
on the questions of parents’ advisory councils,
. the Land parents’ advisory council, and respon-
sibilities for grading pupils and establishing
curricula in public schools (GVBI 1965, p. 80).
A Land Act of 18 November 1965 concerning
parents’ councils (GVBI 1965, p. 229) was
adopted in Rhineland-Palatinate.

In North Rhine-Westphalia, from the start of
the 1966-1967 school year, the Land will bear
the cost of essential school supplies. This will
be done under article 1 of the North Rhine-
Westphalia Act of 29 June 1965 concerning the
introduction and provision of free school supplies
(GVBI 1965, p. 210). In this Act, the expression
‘“school supplies ” “means necessary textbooks
approved by the Minister of Education, intro-
duced in" individual schools and intended to be
kept by pupils for their permanent use. Pupils
will receive vouchers issued by the Land, which
they will use in purchasing the textbooks for
themselves.

21. PROTECTION OF CULTURAL PRO-
PERTY, COPYRIGHT AND INDUSTRIAL
RIGHTS

(Universal Declaration, article 27)

By an Act of 15 September 1965, the Bundes-
tag approved the Berne Convention of 9 Sep-
tember 1886 for the Protection of Literary and
Artistic Works, as revised at Brussels on 26 June
1948 (BGBI 1965 II, p. 1213). The Act approv-
ing the European Agreement of 22 June 1960 on
the protection of television broadcasts was
adopted on the same date (BGBl 1965 Ii,
p. 1234). Under article 1 of this Agreement,
which was concluded under the auspices of the
Council . of Europe, .broadcasting organizations
constituted in the territory and under the laws
of a party to the Agreement or transmitting
from such territory enjoy, in respect of all their
television broadcasts, in the territory of all par-
ties to the Agreement, the right to authorize or
prohibit the rebroadcasting, diffusion to the
public, fixation and reproduction of such broad-
casts. The International Convention of 26 Octo-
ber 1961 for the Protection of Performers, Pro-
ducers of Phonograms and Broadcasting Organi-
sations was also approved on 15 Septemiber 1965
(BGBI 1965 11, p. 1243). The Convention is based
on the principle that national treatment shall
be granted to individuals and bodies corporate
of the contracting States in the territory of the
other contracting States.

After more than thirty years’ work on
copyright reform, the new Act concerning copy-
right and related rights of A 9 May .1965

(Copyright Act) was promulgated on 16 Sep-
tember 1965 (BGBI 1965 1, p. 1273). The Act
concerning the protection of copyrights and
related rights (Disposal of Copyrights Act) was
published at the same time (BGBI 1965 1,
p- 1294). The Copyright Act strictly applies the
principle, which has been upheld even in the
past, that the author of the work is the sole
copyright proprietor. Thus, the Act differs from
earlier legislation in that it no longer recognizes
bodies corporate as copyright proprietors. The
relationship of joint copyright proprietors to each
other, which in the past was regarded as a
community by undivided shares, will in future
be deemed to constitute co-ownership. While the
unity of copyright is recognized, it is subdivided
into three categories of rights: the personal
right of the author (the right to recognition of
authorship and the right to prohibit distortions
of the work), disposal rights, and other rights,
including in particular exhibiting and performing
rights. Article 29 of the Copyright Act expressly
states the principle, which was recognized even
in the past, that copyright is inalienable and that
only the exercise of it can be transferred. The
“related rights” protected by the Act include
scientific editions of works not protected by
copyright, such as old texts, and the per-
formances of performing artists. The Act also
contains special provisions concerning films.

Among the judicial decisions relating to
copyright, special mention may be made of the
judgement of the Federal Court of Justice of
8 January 1965 (NJW 1965, p. 746) concerning
the duty of a producer of magnetic tapes to
include certain information in his advertising.
The Court ruled that producers of magnetic
tapes must indicate in ‘their advertisements that
the tapes could be used to record copyright
musical works only with the consent of the
Society for Musical Performance and Mechanical
Reproduction Rights (GEMA), even if the
indication would not prevent violations of the
law with a degree of probability bordering on
certainty. It sufficed that such an indication
might help to reduce the risk of violations and
could reasonably be required of the advertiser.

22. INTERNATIONAL INSTRUMENTS FOR
THE PROTECTION OF HUMAN RIGHTS

(Universal Declaration, article 28)

Agreements concluded by the Federal Republic
in 1965 on matters affecting the protection of
human rights have been dealt with in this report
under the relevant headings. It may be added
here that the European Convention on Establish-
ment of 13 December 1955 (BGBI 1959 1I,
p. 997) came into force for the Federal Republic
of Germany on 23 February 1965 (BGBI 1965
II, p. 1099) and the European Social Charter
(BGB! 1964 II, p. 1261) on 26 February 1965
(BGBI 1965 1II, p. 1122).

i
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23. SPECIAL DUTIES
TO THE COMMUNITY

(Universal Declaration, articles 29 and 30)

The Basic Law, in its present form, does not
provide an effective constitution in case of
emergency. The creation of such an emergency
constitution would require a constitutional
amendment or the insertion of additional clauses,
and no action has thus far been taken because
the major political forces in the Federal Republic
have never been able to agree on the content and
scope of such clauses. However, a number of
laws which made provision for emergency situa-
tions and did not require the majority needed
for the adoption of a constitutional amendment
were enacted in 1965. Thus, the federal
legislator adopted on 12 August 1965 an Act
concerning the Civil Defence Corps (BGBI
1965 I, p. 782), on 24 August 1965 an Act
concerning the safeguarding of commercial and
* banking services (Commercial Safeguards Act)
(BGBI 1965 1, p. 920), an Act concerning the
safeguarding of transport (Transport Safeguards
Act) (BGBI 1965 1, p. 927), an Act concerning
the safeguarding of food, agricultural and
timber supplies (Food Safeguards Act) (BGBI
1965 I, p. 938) and an Act concerning the
safeguarding of water supply services for defence
purposes (Water Supply Safeguards Act) (BGBI
1965 I, p. 1225), and on 9 September 1965 an
Act concerning construction measures for the
protection of the civilian population (Protective
Construction Act) (BGBIl 1965 I, p. 1232) and
an Act concerning self-protection for the civilian
population (Self-Protection Act) (BGBI 1965 I,
p. 1240).

The Civil Defence Corps Act, the Protective
Construction Act and the Self-Protection Act, in
particular, impose on the individual special
duties to the community. The purpose of the
Civil Defence Corps is to protect the civilian
population against the hazards and injuries which
might be caused by weapons of attack.
Its membership includes both volunteers and
persons liable to military service who are
conscripted under the Civil Defence Corps Act.
Under article 2 of the Protective Construction
Act, anyone erecting a building must provide
shelters for the persons who normally live or
work in the building. Under the Self-Protection
Act, the head of every household must obtain
and keep at hand an emergency supply of food
sufficient for fourteen days, for himself and the
members of his household, and must also have
ready a stock of water for the same length of
time. Property-owners must provide black-out
arrangements and certain tools and equipment
in their buildings.

The Military Service Act was amended by an
Act of 26 March 1965 (BGBI 1965 I, p. 162)
and the amended version of 14 May 1965 was
published (BGBI '1965 I, p. 390). One of the
new provisions is that a person liable to military
service who is in an age group currently being
called up must normally obtain permission from
his military service board if he wishes to leave

the area of application of the Act for more than
three months. ’ i

The Act concerning Civilian Service performed
in Lieu of Military Service was also amended,
by an Act of 28 June 1965 (BGBI 1965 1,
p. 531), and the amended version of 16 July 1965
was published (BGBI! 1965 I, p. 983). Under
the new article 12b of the Act, a person perform-
ing civilian service in lieu of military service
must respect the libertarian democratic basic
order, in the sense in which the expression is used
in the Basic Law, in all his conduct; under
article 13, he must not jeopardize harmonious
working conditions or communal life at duty
stations, he must accept service-connected
hazards, especially when this is necessary in order
to save the lives of others or prevent injuries
to the public, and he must undergo training if
the purposes of the civilian service so require.
The new article 13a requires the conscript not
to disclose certain official secrets, even after he
has left the service.

In its decision of 4 October 1965 (BVerfGE
19, p. 135; NJW 1965, p. 2195; DVBI 1965,
p. 874), the Federal Constitutional Court upheld
the constitutionality of the requirement that a
person refusing to perform military service should
perform alternative civilian service. Article 12,
paragraph 2, fourth sentence, of the Basic Law
provides that the details of the alternative service
shall be regulated by a law which shall not
prejudice freedom of conscience. The court held
that this proviso concerning freedom of
conscience referred not to the obligation to
perform alternative service as such but to the
detailed regulations, which were not challenged
by the appellant. Nor could the appellant base
his case against the obligation to perform civilian
service in lieu of military service, which was
expressly stated to be permissible in article 12,
paragraph 2, of the Basic Law, directly on the
fact that freedom of conscience was guaranteed
in- article 4, paragraph 1, of the Basic Law,
since the effects of freedom of conscience in
connexion with the obligation to perform military
service were conclusively regulated by para-
graph 3 of the latter article, which provided that
no one might be compelled against his conscience
to perform military service as an armed com-
batant.

Under article 8 of the Fire Services
Act of Land Berlin, which was adopted on
21 December 1965 (GVBI 1965, p. 1977), any
person over eighteen years of age is required,
in the event of a fire, explosion, flood, accident or
other similar emergency to render assistance or
perform fire-fighting or rescue duties if called
upon to do so by the fire officer in charge. The
person called upon may, however, refuse to
perform such duties if they are beyond his
physical capacity, if they would endanger his
life or involve the risk of substantial physical
injury or impairment of his health, or if they
would prevent him from discharging other urgent
and important duties.

In a decision of 5 August 1965 (NJW 1965,
p. 170), the Federal Administrative Court ruled
that .a law requiring property-owners to clean
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the pavement in front of their premises did not
infringe the constitutional prohibition of forced
labour. The obligation to clean the pavement
only meant that the owners must keep in proper
condition something which did not belong to
them-—namely, the pavement, which was usually
the property of the municipality——and they were
left to decide for themselves how they would
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discharge that obligation. The law did not
require property-owners to do the work them-
selves; it simply made them responsible for the
proper condition of the pavement. Consequently,
property-owners were free to discharge their
obligation by having the necessary work done
by the caretaker or tenants of the property or
by a cleaning firm.



FINLAND

NOTE?*

I. LEGISLATION

RIGHTS RELATING TO FAMILY

Inheritance Act No. 40, of 5 February 1965,
(Suomen Asetuskokoelma, hereinafter referred
to as A4sK, Official Statute Gazette of Finland,
No. 40/65) revises the provisions concerning
inheritance and will. The previous provisions on
these subjects were contained in the codification
of 1734 as amended subsequently.

In substance, the most important innovations
of the new Act consist of the limitation of the
scope of relatives entitled to inheritance on the
one hand, and of the extension of the right to
inheritance to the spouse of the deceased on the
other. Furthermore, the administration of estate
and the distribution ‘of inheritance have been
regulated by the new Act in accordance with the
practical needs of today.

. Since .ethical and economic ties among rela-
tives have loosened as a result of the general
social development, the scope of relatives entitled
to inheritance has been limited so that cousins
and farther relatives of the deceased are excluded
from inheritance. If there are no closer relatives,
the estate comes into possession of the State.

The right to inheritance has so far been gran-
ted only to relatives of consanguinity. Thus, the
spouse of the deceased has not been entitled
to inheritance but only to a so-called marital
portion of the property of the other spouse. On
the ground of this right, the surviving spouse
has been entitled to get one half of the balance
of the property of both spouses, provided that
no other arrangement was made by a so-called
marriage settlement or by a deed of gift or by
will.

According to the new Act, the surviving spouse
is entitled to inheritance in case there are no
heirs in direct descent. In such a case the estate
of both spouses shall be divided among their
heirs, in accordance with the legal inheritance
order, after the death of the surviving spouse.
If there are heirs in direct descent, the surviving
spouse is entitled to a marital portion as before.

As regards the administration of estate and
the distribution of inheritance, the heirs may

1 Note prepared by Mr. Voitto Saario, Justice of
the Supreme Court of Finland, government-appointed
correspondent of the Yearbook on Human Rights.
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take care of them by ‘themselves as before but
they also have a possibility to have an adminis-
trator ordered by the court for this purpose. If
anyone of the heirs is under age or otherwise
under guardianship, or if the portion of the estate
belonging to one of the heirs is subject to dis-
traint, or if anyone of the heirs so requires, the
distribution of the estate shall be performed by
an administrator ordered by the court.

The provisions concerning will have been
completed by the new Act. As before, a person
who has reached the age of majority and who has
no heirs in direct descent may freely dispose of
his property by will. Similarly, a person under
age having reached the age of fifteen years may .
dispose by will of the property earned by him-
self. A person having heirs in direct descent may
not violate by will the right of such heirs to a
so-called legal portion which is equivalent to
one half of the value of their shares of the
estate according to the legal inheritance order.

The new Act contains, in addition, detailed
provisions on the interpretation of a will and on
the protest against it as well as provisions of prac-
tical and technical nature concerning both inheri-
tance and will and the administration of estate.

SPECIAL CARE AND ASSISTANCE FOR CHILDHOOD

Act No. 432, of 23 July 1965, on Securing the
Maintenance of Children in Certain Cases
(AsK No. 432/65).

This Act replaces Act No. 614, of 20 August
1948, on the same subject. The new Act contains
more detailed provisions than the previous one
purporting to secure the maintenance of children
in cases when the father or the mother of a child
or, in the case of a child born out of wedlock,
another person under maintenance obligation has
failed to support the child so that the payments
of alimony in arrear amount to a sum correspond-
ing to at least the alimony due for three months.
In such a case the County Government, at the
proposal of the appropriate Social Board, may
order the liable person to be put to a workhouse
to earn the money needed for the payments in
arrear either in total or in part as the County
Government may consider reasonable, provided
that the child is not more than sixteen years of
age.

The liable person shall not be ordered to a
workhouse if he makes the payments in arrear
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or gives an acceptable security for them or proves
that the reason for his failure is unemployment
which is not his fault or inability to work, illness
or bodily defect, or if it otherwise would be
senseless or unreasonable.

When there is reason to fear that a person
liable to maintenance of a child endangers it by
leaving the country, the County Government
may, at the request of the Social Board, forbid
the person to leave the country if he does not
give a security acceptable to the County Govern-
ment for the payments of alimony.

The prohibition order shall not be issued if it
would cause unreasonable harm to the liable
person by impeding his work or otherwise, or if
the child has already reached sixteen years of
age.

If a husband or a wife or a woman who has
given birth to a child out of wedlock, being in
work, fails to support his/her child, the Social
Board, having heard the person in whose custody
the child is and after having given the liable
person a chance to give his/her comments, may
order a certain portion of his/her salary to be
paid to the person designated by the Social
Board to be used for the maintenance of the
child.

The supervision and execution of this Act is
vested in the Ministry for Social Affairs.

RIGHTS RELATING TO WORK

Act No. 713, of 30 December 1965, on the
Amendment of the Act on Working Hours, of
2 August 1946 (AsK No. 713/65).

According to the new Act, the regular amount
of working hours of an employee in a business
enterprise or establishment, where one or more
employees are working for an employer under
his direction and supervision, is eight hours a day
and forty hours a week. According to the pre-
vious Act, the permitted amount of weekly work-
ing hours was forty-seven.

The daily regular working time may, if agreed
upon in advance, occasionally be prolonged at
most by one hour, provided that the weekly
working time during at most a three weeks
period is forty hours in average.

In certain exceptional. cases enumerated in
the Act the matter can be arranged so that,
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irrespective of the daily working time, the work-
ing hours during a three weeks period amount to
at most one hundred and twenty hours or during
a two weeks period to at most eighty hours.
According to the previous Act, the maximum
amount of working hours during a three weeks
period was one hundred and forty-one.

The unions of employers and employees may
agree upon certain exceptions to these provi-
sions, provided that the average working hours
do not exceed forty hours a week.

An employee may, at his consent, be kept at
overtime work in addition to the daily regular
working time, at most for twenty hours during
a two weeks period. According to the previous
Act, the permitted amount of overtime work was
twenty-four hours respectively.

In addition to the overtime work just men-
tioned, an employee may, at his consent, be kept
at weekly overtime work at most for sixteen hours
during a two weeks period, provided that the
regular daily working time is not exceeded.’

In certain exceptional cases where the daily
working time is irregular but the working hours
for a three or two weeks period are fixed as men-
tioned above, an employee may, at his consent,
be kept at overtime work at most for thirty-six
hours during a three weeks period or for twenty-
four hours during a two weeks period.

As before, the overtime work shall be com-
pensated by increased remuneration so that the
increase for the two first hours exceeding the
daily regular working time is fifty per cent and
for the subsequent hours one hundred per cent.

The new Act contains some additional provi-
sions which improve the position of employees.

II. INTERNATIONAL. AGREEMENTS

1. Decree No. 269, of 21 May 1965 (4sK No.
269/65) brings into force the International
Convention for the Safety of Life at Sea, signed
in London on 17 June 1960.

2. Decree No. 386, of 23 June 1965 (Ask No.
386/65) brings into force the Nordic Mutual
Emergency Assistance Agreement in Connection
with Radiation Accidents, signed by Finland,
Denmark, Norway, Sweden and the International
Atomic Energy Agency in Vienna on 17 October
1963.



FRANCE

DEVELOPMENT ‘OF HUMAN RIGHTS IN 19651

Following the reform of the system of guvar-
dianship, the gradual revision of the principal
institutions of the Civil Code is proceeding with
a thorough reform of matrimonial property sys-
tems.

There has also been a change in the rules of
civil procedure which relates to the organization
and proper administration of justice: the crea-
tion of an office of judge responsible for
preparing suits for hearing.

The new Code of Military Justice places great
emphasis on respect for individual rights.

The social measures to which attention should
be drawn concern family housing and measures
adopted for the benefit of persons affected by
changes in agrarian economic structures.

CIVIL AND INDIVIDUAL RIGHTS

Matrimonial property systems

As part of the gradual recasting of various
chapters of the Civil Code, the Act of 13 July
1965 2 instituted a far-reaching reform of the
matrimonial property systems.

The new provisions amend book I, chapter VI,
on “The rights and duties of the spouses” and
the rules both of the statutory community of
property established in the absence of a marriage
settlement and of the contractual systems. One
of the main ideas behind this reform is to achieve
the emancipation of women by allowing them
to use and personally administer their separate
property, particularly professional earnings, and
making legal action by their husbands unne-
cessary in most cases.

The new articles 222, 223, and 224 of the Civil
Code read as follows:

“ Art. 222. Where a spouse appears without
the other to execute an instrument for the admin-
istration, use or disposition of personal pro-
perty which he holds individually, he shall be
deemed, in so far as third persons in good faith
are concerned, to have the power to execute
this document without the other spouse... .

1 Note prepared by Mr. E. Dufour, Master of
Requests in the Conseil d'Etat, Paris, government-
appointed correspondent of the Yearbook on Human
Rights.

2 Act No. 65-570, Journal officiel, July, p. 6044.

“Art. 223. The wife shall be entitled to
engage in an occupation without her hus-
band’s consent, and where it is required by
this occupation, she may at any time, without
her husband, alienate and bind the complete
title to her separate property.

“Art. 224. FBach spouse shall appropriate
his earnings and wages and may dispose of
tl_lem freely after he has discharged the mar-
riage expenses.

“The property that the wife acquires
through her earnings and wages by engaging
in an occupation separate from her husband’s
shall be reserved for her administration, use
and free disposition, subject to observance of
the restrictions imposed on the respective
p;)wers of the spouses by articles 1425 and
1503....”

It should be added, however, that even while
the texts were being drafted many jurists
expressed reservations about the effect of the
new provisions, emphasizing in particular that
the limitation of the wife’s statutory mortgage,
the loss of her right to renounce the community
upon her husband’s death and the fact that the
community no longer has the usufruct of the
separate property might expose the wife, in
exchange for her emancipation, to greater finan-
cial risks than did the former system.

Another innovation is the abolition of the rule
laid down in old article 1395 that matrimonial
property agreements could not be changed. The
new article 1397 states:

‘“ After the contractual or statutory matri-
monial property system has been applied for
two years, the spouses may agree in the inte-
rests of the family to amend it, or even to
change it entirely, by an instrument drawn
up by a notary which shall be submitted for
ratification to the tribunal of their domicile....”

Lastly, instead of the ‘ domestic agency”
presumed to be tacitly granted by the husband
to his wife for the management of ordinary
household matters, each spouse (and consequen-
tly the wife) is given a clearer * statutory power
to administer and use ” both the community pro-
perty and the other spouse’s separate property.
This is reflected in articles 1432 and 220.

“ Art. 1432. Where a spouse undertakes to
manage the other spouse’s separate property

103
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with that spouse’s knowledge and none the
less without objection on his part, he shall be
deemed to have received a tacit agency, cover-
ing instruments for the administration and
use of the property, but not instruments dis-
posing of the property.

“This spouse shall answer for his manage-
ment to the other spouse as an agent....”

“drt. 220. Each spouse shall .have the
power, without the other, to enter into
contracts for the purpose of maintaining the
household or educating the children; any debt
so contracted by a spouse shall bind both
spouses jointly and severally....”

These rules are the expression of a sociological
reality and of a psychological consequence of
the marital union, namely, the joint responsibi-
lity of the spouses in domestic life and in the
maintenance and education of the children.

Civil procedure

The organization and administration of jus-
tice have a considerable bearing on the way in
which the rights of plaintiffs and the equality
of litigants before the law and before the judge
are safeguarded.

Where “civil procedure” is concerned, atten-
tion should therefore be drawn to a decree of
13 October 19653 concerning the judge respon-
sible for preparing suits for hearing, a decree
which makes important procedural innovations.

Without depriving the parties of the right to
present summonses, conclusions and communi-
cations to the other party, this text creates the
post of judge responsible for preparing suits for
hearing, with wider powers than his predecessor,
the judge “responsible for following the pro-
ceedings ”. This official will have the authority
to follow the course of the preliminary investi-
gation and to influence it by setting time-limits
for the parties; he may also issue them with
court orders, request the production of material
evidence, the hearing of witnesses or experts,
and take other provisional measures. He may at
any stage of the procedure hear the parties and
' reconcile them. Lastly, it will be his duty to
close the preliminary investigation, after fixing
a time-limit for the presentation of the files for
the hearing.

When these functions have been performed,
the “rapporteur judge” who also has broad
powers, is to put the elements of the case in
order and prepare the discussion. In- addition,
he (and—after the. commencement of the
hearing—the court) may, without altering the
object or grounds of the action, invite the parties
to give the explanations of law and fact required
for the settlement of the lawsuit.

It is expected that the gradual introduction
of this reform will lead to a better, swifter and
more logical administration of justice and pro-

3 Decree No. 65-872, Journal officiel, October,
p. 9076.

’
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vide a more effective remedy against the delaying
tactics of some litigants.

Following the reform of the system of guar-
dianship of minors described in the note on the
development of human. rights in 1964,¢ Title X
of the Code of Civil Procedure entitled * Guar-
dianship judge and the family council ” was also
revised by a decree of 5 April 1965.% The new
rules define the sphere of competence of the
guardianship judge, the manner in which his
decisions are notified, the time-limits for appeals
against them and the procedure of the family
council and appeals against its decisions.

Code of Military Justice

The promulgation of the Code of Military
Justice by an Act of 8 July 1965 ¢ is the culmina-
tion of a process in which we cannot but take
satisfaction.

The new Code is noteworthy in that it pro-
vides a timely compilation of hitherto scattered
regulations, gives a clear and logical statement
of the procedural rules, which should make them
easier to apply, and takes into account the expe-
rience acquired in the sphere of military law
and the evolution of penal science.

Generally speaking, one of it§ basic concerns
is to ensure respect for the rights of the indi-
vidual before the judge.

Attention must be drawn to the fact that cer-
tain outdated procedures (such as the ceremony
of military degradation) have been eliminated,
the court is given more latitude in the choice
of penalty and there is closer liaison between
the command and the ministére public as regards
the initiation of proceedings.

Under the new Code, the advances made in
criminal justice are carefully applied to military
justice (limitation of the duration of surveillance,
jurisdiction in rem of the examining judge, who
may extend the proceedings to accomplices or
accessories without consulting the military com-
mand, etc...).

The composition of military courts has also
been radically altered: in future two (instead of
one) of the five members will be civilians and
the courts will be presided over by a civilian
judge, in other words a professional jurist—not

-only in peace time and in metropolitan France

but also in foreign territory (tribunaux mili-
taires aux armées) and in war time.

Mention should also be made of the extension
of the jurisdiction of the Court of Cassation to
all decisions, the creation of chambres de
contréle de linstruction within the new military
courts, the abolition of military prisons (as ins-
titutions not subject to control by the prison
administration) and provision for conditional
release by decision of the Keeper of the Seals.

Lastly, the new Code defines the respective
jurisdiction of the military authorities and the
State Security Court ratione materiae, personae

4 See Yearbook on Human Rights for 1964, p. 116.
& Decree No. 65-263, Journal officiel, April, p. 2742.
6 Act No. 65-542, Journal officiel, July, p. 5851.
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et temporis with regard to threats to State secu-
rity.

These reforms 'should provide greater safe-
guards for persons brought to justice and result
in a more judicious application of criminal penal-
ties to members of the armed forces.

fndividual freedoms

The Conseil d’Etat found that, by issuing an
order “ permanently and absolutely forbidding
the stay or sojourn of nomads in his départe-
ment”, a Prefect had illegally restricted the
freedom of the mdmdual 7

It recognized, however, that under an ordi-
nance of 22 December 1960 and the Act of 10 Jan-
uary 1936 concerning “combat groups and pri-
vate militia ”, the Government had the power to
decree the dissolution of an association accused
of acts expressing solidarity with a subversive
political movement that had previously been
dissolved. 8

To meet the exceptional circumstances created
by the Algerian war, the Government had been
authorized by legislation to place persons sus-
pected or accused of subversive activities under
house arrest. Although the person responsible
for such serious infringement of the freedom of
the individual does not have to justify it, the
administrative judge has the right to verify the
factual reasons adduced by the administration
in justifying its action before the judge. Where
the Minister failed to prove a person’s alleged
membership in a subversive group, the house
arrest was cancelled.®

Statutory limitation

The text of the Act of 26 December 1964
establishing the non-applicability of statutory
limitation to crimes against humanity is attached.

SOCIAL RIGHTS
Safety in construction work

With the aim of preventing accidents at work,
a voluminous decree of 8§ January 196530
(235 articles) implementing the provisions of
the Labour Code defines the special protective
and health measures to be taken by firms whose
staff are engaged in construction, public works
and any work relating to buildings.

7 Conseil d'Etat, 20 January 1965, Minister of the
Interior v. Widow Vicini, No. 62214, Recueil des
décisions du Conseil d’Etat et du Tribunal des Conflits,
1965, p. 41. .

8 Conseil d'Etat, 5 February 1965, Association
Comité d’entente pour I Algérie frangatse No. 55641
idem., p. 73. .

9 Conseil d’Etat, 13 July 1965, Sieur Magne de la
Croix, No. 63021, idem., p. 461.

10 Decree No. 65-48, Journal officiel, February,
p. 1018.
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"Social security—Repatriated persons

A serjes of decrees of 2 September 1965 11 pre-
sribed the arrangements for the take-over and
re-evaluation of the social security rights of seve-
ral categories of persons repatriated from Algeria.

Housing

In France, housing problems are always posed
in terms of *social justice”. The *“right to
housing "’ is a permanent claim, but all too often
it cannot be satisfied because people lack the
necessary financial means and because there is
speculation in real estate. All measures connec-
ted with construction, ownership of housing and
financial assistance to families are therefore
always considered in this context.

In this connexion, reference must be made to:

The Act of 10 July 1965 12 establishing a sys-
tem of savings for housing, which gives credit
facilities to persons who have opened a special
savings account for housing.

The Act of 10 July 196513 which, subject to
certain conditions, gives the tenants of housing
constructed under the legislation on moderate-
rent dwellings the right to purchase their apart-
ments. However, some observers have doubts
about the social usefulness and efficacy of this text.

The Act of 10 July 19651¢ establishing the
conditions for joint ownership of buildings, in
other words, the relations between the owners
of individual units in multiple-unit buildings. .

The Act and decree of 16 and 24 December
1964 15 introducing construction leases. This is a
kind of long-term rental, under which the land-
owner may share in the income from the build-
ings constructed. It is expected to increase the
supply of building land, which is severely limited
by speculation.

Migration and changes in the rural economy

The transformation of economic structures and
the modernization of the agrarian economy call
for profound changes, which are bound to affect
the size of farms and the number and skills of
workers. Where families and individuals are
concerned, these changes, in themselves desir-
able, inevitably lead to changes of domicile or
of professional activity. They thus constitute a
“social problem ”. Ever since the adoption of a
law on agricultural training in 1962, the autho-
rities have been trying to promote ‘ rural migra-
tion” and “ vocational changes”, while seeking
to attenuate their human consequences.

The texts on this subject have been amended
and supplemented by a series of decrees dated

11 Decrees Nos. 65-742, 744, 745, 746, 747, Journal
officiel, September, p. 7921.

12 Act No. 65-554, Journal officiel, July, p. 5948.
13 Act No. 65-556, Journal officiel, July, p. 5949.
14 Act No. 65-557, Journal officiel, July, p. 5950.

15 Act No. 64-1247, Journal officiel, December,
p. 11266, and decree No. 64-1323, Journal officiel,
December, p. 11754.
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15 July 1965, 26 which provide for the granting of
long-term or medium-term loans (for the expan-
sion of farms and for additional equipment), life
allowances or loans for farmers who agree to
move to regions where there is a shortage of
agricultural workers, etc.

INTERNATIONAL INSTRUMENTS

The following have been published in the
Journal officiel:

The Supplementary Convention on the Abo-
lition of Slavery, the Slave Trade, and Institu-
tions and Practices Similar to Slavery of 7 Sep-
tember 1956 (decree No. 65-462, Journal officiel,
June, p. 5156);

The International Convention for the Unifica-
tion of Certain Rules Relating to the Carriage of
Passengers by Sea of 29 April 1961 (decree No.
65-533, Journal officiel, July, p. 5768);

The International Convention on Safety of
Life at Sea of 17 June 1960 (decree No. 65-445,
Journal officiel, July, p. 4940);

The International Conventions concerning the
Carriage of Passengers and Luggage by Rail
(CIV) and the Carriage of Goods by Rail
(CIM), signed at Berme on 25 October 1952, the
Additional Protocol thereto of 25 February 1961
and the Protocol of 29 April 1964 bringing these
Conventions into force (decree No. 65-350, Jour-
nal officiel, May, p. 3704, and special section on
Conventions internationales, pp. 1-142).

The legislature has approved or authorized
the ratification of the following instruments:

European Convention on the Reduction of
Cases of Multiple Nationality and on Military

16 Decrees Nos. 65-576, 580, 581 and 582, Journal
officiel, July, p. 6155 and 6159-6161.

FRANCE

Obligations in Cases of Multiple Nationality,
signed at Strasbourg on 6 May 1963 - (Act
No. 64-1328, Journal officiel, December 1964,
p- 11788);

Convention on Third Party Liability in the
Field of Nuclear Energy, signed in Paris on 29
July 1960 an Additional Protocol of 28 January
1964; Convention of 31 January 1963 Supple-
mentary to the Paris Convention, signed at
Brussels, and Additional Protocol of 28 January
1964 (Act No. 65-954, Journal officiel, Novem-
ber, p. 9995).

At the same time, two acts were adopted on
12 November 1965 (Nos. 65-955 and 65-956,
Journal officiel, November, p. 9995), créating as
a temporary measure a special system of liabi-
lity for nuclear incidents and concerning the
liability of operators of nuclear vessels.

Amendments to the Articles of Agreement of
the International Bank for Reconstruction and
Development and the International Finance Cor-
poration (Act No. 65-957, Journal officiel,
November, p. 9998).

Act No. 64-1326 or 26 DECEMBER 1964
ESTABLISHING THE NON-APPLICABILITY OF STATUTORY
LIMITATION TO CRIMES AGAINST HUMANITY 17

Single article

“Crimes against humanity, as. defined by the
United Nations resolution of 13 February 1946,
which took note of the definition of crimes against
humanity contained in the Charter of the Inter-
national Military Tribunal of 8 August 1945, are
by their nature not subject to statutory limita-
tion. ”

17 Journal officiel, December 1964, p. 11788.
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ACT No. 3-65 OF 5 JUNE 1965

GOVERNING TOWN PLANNING *

Art. 1. Town planning shall mean all the technical, administrative, economic and
social measures which promote the harmonious, rational and human development of
conglomerations.

Art. 3. The following must have town planning schemes:
1. Communes or centres with 5,000 or more inhabitants;

2. Centres in which such schemes are justified, either because of demographic growth
or because of the picturesqueness of the area;

3. Groups of communes which have joint economic and social interests.

1 Journal officiel de la République gabonaise,‘ No. 21 of 1 October 1965.
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NOTE?*

1. The promotion of fundamental human rights
in developing countries is of the utmost impor-
tance as it contributes significantly to the main-
tenance of freedom, justice and peace in the
world.

2. Basically, human rights may be divided
into “legal rights"—that is, civil and political
rights which are capable of immediate imple-
mentation on the one hand, and “ programma-
tic rights "—that is, social, economic and cul-
tural rights which are usually dependent on pro-
gressive measures for their implementation, on
the other hand.

3. Before independence, the protection of fun-
damental human rights in the Gambia was based
on the laws of England. When the Gambia
attained independence, most of those rights were
incorporated in the Constitutional Instrument
and afforded full protection.

4. Section 11 of the Constitution -provides:

“ Whereas every person in the Gambia is
entitled to the fundamental rights and free-
doms, that is to say, the right, whatever his

race, place of origin, political opinions, colour, -

creed or sex, but subject to respect for the
rights and freedoms of others and for the
public interest, to each and all of the following,
namely:

“(a) life, liberty, security of the person
and the protection of the law;

“(b) freedom of conscience, of expression
and of assembly and association; and

“(¢) protection for the privacy of his home
and other property and from depriva-
tion of property without compensation,

the provisions of this Chapter shall have effect
for the purpose of affording protection to
those rights and freedoms subject to such
limitations of that protection as are contained
in those provisions, being limitations designed
to ensure that the enjoyment of the said rights
and freedoms by any person does not preju-
dice the rights and freedoms of others or the
public interest. ”

1 Note furnished by the Government of the
Gambia. The Gambia became an independent State
on 18 February 1965.

S. (@) Legal rights include:

The absence of discrimination, freedom of
thought, conscience and religion, right to life,
liberty and security of person, the right not to
be held in slavery, the right not to be stibjected
to torture or to cruel, inhuman or degrading treat-
ment or punishment, the right not to be arbi-
trarily arrested or detained, the right to a fair
trial, and freedom of movement.

5. (b) Programmatic rights include:

Freedom of information, freedom of expression
and opinion, the right of peaceful assembly and
association, the right to participate in public
affairs including political activities, the right
to property, rights relating to marriage, the right
to education, the right to work under just and
favourable conditions, the right to adequate
standard of living, the right to health, the right
to social security, and the right of peoples to
self-determination.

These rights are not in themselves exhaustive.

6. Under (4) above, these rights have been
deeply entrenched in the Constitution and they
can be found under sections 11, 12, 13, 14, 15,
17, 18, 22 and 23. The main limitations embodied
in those sections may be said to concern the secu-
rity of the State and respect of the rights and
freedoms of others.

7. As regards (b) above, these rights are not
all contained in the Constitution; e.g. the rights
relating to marriage, the right to education, the
right to work under just and favourable condi-
tions, the right to adequate standard of living,
the right to health, the right to social security
and the right of peoples to self-determination.
The provisions of sections 16, 19, 20, and 21
cover the rest of the programmatic rights.

8. In case of emergency, anything done
under the authority of an Act of Parliament,
which is inconsistent with the provisions of sec-
tions 11 to 23 of the Constitution, shall not be
deemed to be so inconsistent if the Act autho-
rises the taking of measures reasonably justifi-
cable for dealing with the situation during the
period of emergency.

9. Provision has been made under section 26
of the Constitution for anyone who felt his right
had been infringed to have free access to the
Supreme Court for redress.

108



GAMBIA

10. It has been said earlier that some of the
fundamental human rights which have been
incorporated in the Constitution have been
afforded full protection. Under section 48 of the
Constitution, a bill for an Act of Parliament to
alter any of the following provisions of the Cons-
titution, that js to say, section 11 to 28, etc.,
shall not be submitted to the Governor-General
for his assent unless the bill, after it has been
passed by the House of Representatives and in
the form in which it was so passed, has, in.accor-
dance with the provisions of any law in that
behalf, been submitted to and been approved at
a referendum. The bill shall not be regarded as
having been approved at that referendum unless
it was so approved by the votes of one-half of
all such persons entitled to vote in elections of
elected members of the House of Representa-
- tives, or two-thirds of all the votes validly cast
at the referendum. After the bill has been
approved at a referendum, the Speaker of the

House of Representatives shall grant a certificate-

to that effect before the bill is submitted to the
Governor-General for his assent. Thus where
any of the provisions of the fundamental human
rights are threatened to be altered, the electors
have to signify their consent at a referendum.

11. The Constitutional Referendums Act,
1965 was passed to adopt the Elections Act,
1963 and any subsidiary legislation made there-
under, for the purposes of a referendum and
empowering the Supervisor of Elections to
make Rules for regulating and controlling the
conduct of any referendum.

12. As regards general Government decrees,
restrictions of a limited nature are placed on
Civil Servants. Under General Orders 5/14, it
is provided that:

“Every officer is entitled to his own poli-
tical views and may, if qualified, vote at elec-
tions. He may become a member of a political
party or organization but he may not:

(i) accept any office, whether paid or unpaid,
permanent or temporary, in any politi-
cal party or organization; or

(ii) make speeches, join in demonstrations or
in any other way indicate publicly his
support for any political party, organiza-
tion, person or policy.”
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13. In August 1965 a circular issued from
the Prime Minister’s Office reminding Civil Ser-
vants of the need to curb their political activities
so as to preserve the loyalty of the Service to
the Government of the day. The circular went
on to enumerate the limitations imposed on Civil
Servants. These limitations were:

“1. Not to accept appointment or election
as an officer of a political party;

“2. Not to make speeches or ask or answer
questions at public meetings which indicate
support for, or antipathy towards, any political
party or politician;

“3, Not to assist in election campaign of
a candidate for Parliament;

“4, Not to write letters to the Press which
refer to political matters and indicate party bias;

“S. Not to distribute literature which
advocates the pursuance of a particular party
policy; and

“6. Not to show favour to members of a
particular political party when dealing with
the public.”

Looking at these limitations, one may probably
think that the right to participate in public
affairs is being infringed. That is not so. It is
necessary for the administration of the Govern-
ment and to ensure the strict impartiality of the
Civil Service which is responsible for the carry-
ing out of that administration, that Civil Ser-
vants are insulated from political interference
and victimization. It is rather for their own good
that restrictions are necessary.

14. During the preceding three years, there
has not been a single case in the Court involving
the infringement of human rights.

15. It now remains to deal with those pro-
grammatic rights which are not embodied in
the Constitution. The Gambia is a country with
limited resources and the measures which may
be taken to implement those programmatic rights
will certainly involve considerable sums of
money. However, cognizance has been taken of
those rights and it is hoped that, as and when
it becomes practicable, those rights will find their
way into the Statute Book.

THE CONSTITUTION OF THE GAMBIA 2

Chapter 1

CITIZENSHIP

1.—(1) Every person who, having been born
in The Gambia, is on 17th February 1965 a
citizen of the United Kingdom and Colonies or a

2 Text appears as Schedule 3 to The Gambia
Independence Order 1965, published as Statutory
Instruments, No. 135 of 1965, by Her Majesty’s
Stationery Office, London.

British protected person shall become a citizen

. of The Gambia on 18th February 1965:

Provided that a person shall not become a
citizen of The Gambia by virtue of this sub-
section if neither of his parents nor any of his
grandparents was born in The Gambia.

(2) Every person who, on 17th February
1965, is a citizen of the United Kingdom and
Colonies—

(a) having bécome such a citizen under the
British Nationality Act 1948 by virtue of
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his having been naturalised in The Gam-
bia as a British subject before that Act
came into force; or

(b) having become such a citizen by virtue
of his having been naturalised. or registered
in The Gambia under that Act,

shall become a citizen of The Gambia on 18th
February 1965.

(3) Every person who, having been born out-
side The Gambia, is on 17th February 1965 a
citizen of the United Kingdom and Colonies
or a British protected person shall, if his father
becomes, or would but for his death have become,
a citizen of The Gambia by virtue of subsec-
tion (1) or subsection (2) of this section, become
a citizen of The Gambia on 18th February 1965.

2—(1) Any person who, but for the proviso
to subsection (1) of section 1 of this Consti-
tution,  would be a citizen of The Gambia by
virtue of that subsection shall be entitled, upon
making application before the specified date in
such manner as may be prescribed by or under
an Act of Parliament, to be reglstered as a citizen
of The Gambia:

Provided -that a person who has not attained
the age of twenty-one years (other than a woman
who is or has been married) may not himself
make an application under this subsection, but
an application may be made on his behalf by his
parent or guardian.

(2) Any woman who, on 17th February 1965,
has been married to a person—

(a) who becomes a citizen of The Gambia by -

virtue of section 1 of this Constitution; or

(b) who, having died before 18th February
1965, would, but for his death, have become
a citizen of The Gambia by virtue of that
section

but whose marriage has been terminated by
death or .dissolution before 18th February 1965
shall be entitled, upon making application in
such manner as may be prescribed by or under
an Act of Parliament, to be registered as a citi-
zen of The Gambia.

" (3) Any woman who, on 17th February 1965,
has beén married to a person who becomes, or
would but for his death have become, entitled to
be registered as a citizen of The Gambia under
subsection (1) of this section but whose mar-
riage has been terminated by death or dissolution
before 18th February 1965 or is so terminated
on or after that date but before 18th February
1967 and before that person exercises his right
to be registered as a citizen of The Gambia under
subsection (1) of this section, shall be entitled,
upon’ making application before the specified
date in such manner as may be prescribed by or
under an Act of Parliament, to be registered as
a citizen of The Gambia.

4 In “the
means—
(a) in relation to a person to whom subsec-
tion (1) of this section refers, 18th Feb-
ruary 1967; and

this section specified date”
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(b) in relation to a woman to whom sub-
section (3) of this section refers, 18th Feb-
ruary 1967 -or the expiration of a period
of two years commencing with the termi-
nation of her marriage (whichever is the
later),

or such later date as may in any particular case
be prescribed by or under an Act of Parliament.

3. Every person born in The Gambia after
17th. February 1965 shall become a citizen of
The Gambia at the date of his birth:

Provided that a person shall not become a
citizen of The Gambia by virtue of this section
if at the time of his birth—

(a) neither of his parents is a citizen of The
Gambia and his father possesses such
immunity from suit and legal process as
is accorded to the envoy of a foreign sove-
reign power accredited to The Gambia; or

(b) his father is a citizen of a country with
which The Gambia is at war and the birth
occurs in a place then under occupation
by that country.

4. A person born outside The Gambia after
17th February 1965 shall become a citizen of
The Gambia at the date of his birth if, at that
date, his father is a citizen of The Gambia other-
wise than by virtue of this section or section 1(3)
of this Constitution.

5. Any woman who is married to a citizen of
The Gambia or who has been married to a man
who was, during the subsistence of the marriage,
a citizen of The Gambia shall be entitled, upon
making application in such manner as may be
prescribed by or under an Act of Parliament, to
be registered as a citizen of The Gambia.

7—(1) Parliament may make provision for
the acquisition of citizenship of The Gambia by
persons who are not eligible or who are no longer
eligible to become citizens of The Gambia under
the provisions of this Chapter.

(2) Parliament may make provision autho-
rising the Minister to deprive of his citizenship
of The Gambia any person who is a citizen of The
Gambia otherwise than by virtue of section 1,
section 3 or section 4 of this Constitution.

(3) Parliament may make provision for the
renunciation by any person of his citizenship of
The Gambia.

8—(1) If the Minister is satisfied that any
citizen of The Gambia has at any time after
17th February 1965 acquired by registration,
naturalisation or other voluntary and formal act
(other than marriage) the citizenship of any
country other than The Gambia, the Minister
may. by order deprive that person of his citi-
zenship.

(2) If the Minister is satisfied that any citizen
of The Gambia has at any time after 17th Feb-
ruary 1965 voluntarily claimed and exercised
in a country other than The Gambia any rights
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available to him under the law of that country,
being rights accorded exclusively to its citizens,
the Minister may by order deprive that person
of his citizenship. :

9.—(1) Before any order is made under sec-
tion 8 of this Constitution or under a law made
in pursuance of section 7(2) of this Constitution
depriving a person of his citizenship of The
Gambia, the Minister shall give that person
notice in writing informing him of the ground on
which the order is proposed to be made and of
his right to have his case referred to a committee
of enquiry.

10. ...

(2) For the purposes of this Chapter, a person
born aboard a registered ship or aircraft, or
aboard an unregistered ship or aircraft of the
Government of any country, shall be deemed
to have been born in the place in which the ship
or aircraft was registered or, as the case may be,
in that country.

(3) Any reference in this Chapter to the
national status of the father of a person at the
time of that person’s birth shall, in relation to a
person born after the death of his father, be
construed as a reference to the national status
of the father at the time of the father’s death;
and where that death occurred before 18th Feb-
ruary 1965 and the birth occurred after 17th Feb-
ruary 1965 the national status that the father
would have had if he had died on 18th Feb-
ruary 1965 shall be deemed to be his national
status at the time of his death.

Chapter 11

PROTECTION OF FUNDAMENTAL RIGHTS
AND FREEDOMS

11. Whereas every person in The Gambia is
entitled to the fundamental rights and freedoms,
that is to say, the right, whatever his race, place
of origin, political opinions, colour, creed or sex,
but subject to respect for the rights and freedoms
" of others and for the public interest, to each
and all of the following, namely—

(a) life, liberty, security of the person and
the protection of the law;

(b) freedom of conscience, of expression and
of assembly and association; and

(c) protection for the privacy of his home
and property and from deprivation of
property without compensation,

the provisions of this Chapter shall have effect
for the purpose of affording protection to those
rights and freedoms subject to such limitations
of that protection as are contained in those pro-
visions, being limitations designed to ensure that
the enjoyment of the said rights and freedoms by
any person does not prejudice the rights and
freedoms of others or the public interest.

12—(1) No person shall be deprived of his
life intentionally save in execution of the sen-
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tence of a court in respect of a criminal offence
under the law of The Gambia of which he has
been convicted.

(2) Without prejudice to any liability for a
contravention of any other law with respect to
the use of force in such cases as are hereinafter
mentioned, a person shall not be regarded as
having been deprived of his life in contravention
of this section if he dies as the result of the use
of force to such extent as is reasonably justifiable
in the circumstances of the case—

(a) for the defence of any person from vio-
lence or for the defence of property;

(b) in order to effect a lawful arrest or to
prevent the escape of a person lawfully
detained;

(c) for the purpose of suppressing a riot,
insurrection or mutiny; or

(d) in order to prevent the commission by
that person of a criminal offence,

or if he dies as the result of a lawful act of war.

13—(1) No person shall be deprived of his
personal liberty save as may be authorised by
law in any of the following cases, that is to say—

(@) in execution of the sentence or order of
a court, whether established for The
Gambia or some other country, in res-
pect of a criminal offence of which he
has been convicted;

(b) in execution of the order of the Supreme
Court or the Court of Appeal punishing
him for contempt of that court or of an-
other court or tribunal;

(¢) in execution of the order of a court made
to secure the fulfilment of any obligation
imposed on him by law;

(d) for the purpose of bringing him before a
court in execution of the order of a court;

(e) upon reasonable suspicion of his having
committed, or being about to commit, a
criminal offence under the law of The
Gambia;

(f) under the order of a court or with the
consent of his parent or guardian, for his
education or welfare during any period
ending not later than the date when he
attains the age of eighteen years;

(g) for the purpose of preventing the spread
of an infectious or contagious disease;

(h) in the case of a person who is, or is reason-
ably suspected to be, of unsound mind,
addicted to drugs or alcohol, or a vagrant,
for the purpose of his care or treatment
or the protection of the community;

() for the purpose of preventing the unlawful
entry of that person into The Gambia,
or for the purpose of effecting the expul-
sion, extradition or other lawful removal
of that person from The Gambia or for
the purpose of restricting. that person
while he is being conveyed through The
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Gambia in the course of his extradition
or removal as a convicted prisoner from
one country to another; or

(j) to such extent as may be neccessary in the
execution of a lawful order requiring that
person to remain within a specified area
within The Gambia, or prohibiting him
from being within such an area, or to such
extent as may be reasonably justifiable for
the taking of proceedings against that
person with a view to the making of any
such order or relating to such an order after
it has been made, or to such extent as may
be reasonably justifiable for restraining
that person during any visit that he is
permitted to make to any part of The
Gambia in which, in consequence of any
such order, his presence would otherwise
be unlawful.

(2) Any person who is arrested or detained
shall be informed as soon as reasonably practi-
cable, in a language that he understands, of the
reasons for his arrest or detention.

(3) Any person who is arrested or detained—

(@) for the purpose of bringing him before
a court in execution of the order of a
court; or

(b) upon reasonable suspicion of his having
committed, or being about to commit, a
criminal offence under the law of The
Gambia,

and who is not released, shall be brought without
undue delay before a court.

(4) Where any person is brought before a
court in execution of the order of a court in any
proceedings  or upon suspicion of his having
committed or being about to commit an offence,
he shall not be thereafter further held in custody
in connection with those proceedings or that
offence save upon the order of a court.

(5) If any person arrested or detained as
mentioned in subsection (3)(b) of this section
is not tried within a reasonable time, then,
without prejudice to any further proceedings
that may be brought against him, he shall be

released either unconditionally or upon reason-

able conditions, including in particular such
conditions as are reasonably necessary to ensure
that he appears at a later date for trial or for
proceedings preliminary to trial.

(6) Any person who is unlawfully arrested
or detained by any other person shall be entitled
to compensation therefor from that other person
or from any other person or authority on whose
behalf that other person was acting.

14—(1) No person shall be held in slavery
or servitude.

(2) No person shall be required to perform
forced labour.

(3) For the purposes of this section, the
expression “ forced labour” does not include—
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(a) any labour required in consequence of
the sentence or order of a court;

(b) labour required of any person while he is
lawfully detainéd that, though not requir-
ed in consequence of the sentence or
order of a court, is reasonably necessary
in the interest of hygiene or for the main-
tenance of the place at which he is
detained;

(c) any labour required of a member of a
disciplined force in pursuance of his
duties as such or, in the case of a person
who has conscientious objections to ser-
vice as a member of a naval, military or
air force, any labour that that person is
required by law to perform in place of
such service;

(d) any labour required during any period
of public emergency or in the event of
any other emergency or calamity that,
threatens the life and well-being of the
community, to the extent that the requir-
ing of such labour is reasonably justi-
fiable in the circumstances of any situa-
tion arising or existing during that period
or as a result of that other emergency or
calamity, for the purpose of dealing with
that situation; or

(e) ahy labour reasonably required as part of
reasonable and normal communal or other
civic obligations.

15-——~(1) No person shall be subjected to
torture or to inhuman or degrading punishment
or other treatment.

(2) Nothing contained in or done under the
authority of any law shall be held to be
inconsistent with or in contravention of this sec-

- tion to the extent that the law in question

authorises the infliction of any description of
punishment that was lawful in The Gambia on
17th February 1965.

16—(1) No property of any description
shall be compulsorily taken possession of, and
no interest in or right over property of any des-
cription shall be compulsorily acquired, except
where the following conditions are satisfied, that
is to say—

(@) the taking of possession or acquisition is
necessary or expedient—

(i) in the interests of defence, public
safety, public order, public morality,
public health, town and country

planning or land settlement; or

(i) in order to secure the development
or utilisation of that or other pro-
perty for a purpose beneficial to the
community; and

(b) provision is made by a law applicable to
that taking of possession or acquisition
for the prompt payment of full compen-
sation.
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17—(1) Except with his own consent, no per-
son shall be subjected to the search of his person
or his property or the entry by others on his
premises.

(2) Nothing contained in or done under the
authority of any law shall be held to be inconsist-
ent with or in contravention of this section to
the extent that the law in question makes provi-
sion—

(a) that is reasonably required in the interests
of defence, public safety, public order,
public morality, public health, town and
country planning, the development and

utilisation of mineral resources or the

development or utilisation of any proper-
ty for a purpose beneficial to .the com-
munity;
* (b) that is reasonably required for the pur-
" pose of protecting the rights or freedoms
‘of other persons;

(c) that authorises an officer or agent of the
Government of The Gambia, a local
‘government authority or a body corporate
established by law for public purposes to
enter on the premises of any person in
order to inspect those premises or any-
thing thereon for the purpose of any tax,
rate or due or in order to carry out work
connected with any property that is
lawfully on those premises and that
belongs to that Government, authority or
body corporate, as the case may be; or

(d) that authorises, for the purpose of
enforcmg the judgment or order of a court
in any civil proceedings, the search of
any person or property by order of a
court or entry upon any premises by such
order,

and except so far as that provision or, as the
case may be, anything done under the authority
thereof is shown not to be reasonably justifiable
in a democratic society.

18.—(1) If any person is charged with a cri-
minal offence, then, unless the charge is with-
drawn, the case shall be afforded a fair hearing
within a.reasonable time by an independent and
impartial court established by law.

(2) Every person who is charged with a

criminal offence—

(a) shall be presumed to be innocent until
he is proved or has pleaded guilty;

(b) shall be informed as soon as reasonably
practicable, in a language that he under-
stands and in detail, of the nature of the
offence "charged;

(c) shall be given adequate time and facilities
for the preparation of his defence;

'(d) shall be permitted to defend himself
before the court in person or, at his own
expense, by a legal representative of his
own choice;

(¢) shall be afforded facilities to examine in
person or by his legal representative the
witnesses called by the prosecution before
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the court, and to obtain the attendance
and carry out the examination of
witnesses to testify on his behalf before
the court on the same conditions as those
applying to witnesses called by the pro-
secution; and

(f) shall be permitted to have without
payment the assistance of an interpreter
if He cannot understand the Ilanguage
used at the trial of the charge,

and except with his own consent the trial shall
not take place in his absence unless he so
conducts himself as to render the continuance of
the proceedings in his presence impracticable
and the court has ordered him to be removed and
the trial to proceed in his absence.

(3) When a person is tried for any criminal
offence, the accused person or any person
authorised by him in that behalf shall, if he so
requires and subject to payment of such reason-
able fee as may be prescribed by law, be given
within a reasonable time after judgment a copy
for the use of the accused person of any record
of the proceedings made by or on behalf of
the court.

(4) No person shall be held to be guilty of
a criminal offence on account of any act or omis-
sion that did not, at the time it took place,
constitute such an offence, and no penalty shall
be imposed for any criminal offence that is
severer .in degree or description than the maxi-
mum penalty that might have been imposed for
that offence at the time when it was committed.

.(5) No person who shows that he has been
tried by a competent court for a criminal offence
and either convicted or acquitted shall again be
tried for that offence or for any other criminal
offence of which he could have been convicted
at the trial for that offence, save upon the order
of a superior court in the course of appeal or
review proceedings relating to the conviction or
acquittal.

(6) No person shall be tried for a criminal
offence if he shows that he has been pardoned
for that offence.

(7) No person who is tried for a criminal
offence shall' be compelled to give evidence at
the trial.

(8) Any court or other adjudicating authority
prescribed by law for the determination of the
existence or extent of any civil right or obliga-
tion shall be established by law and shall be
independent and impartial; and where proceed-
ings for such a determination are instituted by
any person before such a court or other adjudi-
cating authority, the case shall be given a fair
hearing within a reasonable time.

(9) Except with the agreement of all the par-
ties thereto, all proceedings of every court and
proceedings for the determination of the exist-
ence or extent of any civil right or obligation
before any other adjudicating authority, includ-
ing the announcement of the decision of the
court or other authority, shall be held in public.
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(10) Nothing in subsection (9) of this section
shall ‘prevent the court or other adjudicating
authority from excluding from the proceedings
persons other than the parties thereto and their
legal representatives to such extent as the court
or other authority—

(@) may by law be empowered to do and may
consider necessary or expedient in cir-
cumstances where publicity would preju-
dice the interests of justice or in inter-
locutory proceedings or in the interests
of public morality, the welfare of persons
under the age of eighteen years or the
protection of the private lives of persons
concerned in the proceedings; or

(b) may by law be empowered or required to
do in the interests of defence, public safety
or pubhc order.

19.—(1) Except with his own consent, no
person shall be hindered in the enjoyment of
his freedom of conscience, including freedom of
thought and of religion, freedom to change his
religion or belief and freedom, either alone or in
community with others, and both in public and
in private, to manifest and propagate his religion
or belief in worship, teaching, practice and
observance. :

(2), Except with his own consent (or, if he is a
minor, the consent of his guardian) no person
attending any place of -education shall be
required to receive religious instruction or to
takeé part in or attend any religious ceremony
or observance if that instruction, ceremony or
observance relates to a religion other than his
own.

(3) Every religious community shall be entitled,
at its own expense, to establish and main-
tain places of education and to manage any
place of education which it wholly maintains;
and no such community shall be prevented from
providing religious' instruction for persons
of that community in the course of any education
provided at any places of education which it
wholly maintains or in the course of any educa-
tion which it otherwise provides.

(4) No person shall be compelled to take any
oath which is contrary to his religion or belief
or to take any oath in a manner which is contrary
to his religion or belief.

(5) Nothing contained in or done under the
authority of any law shall be held to be inconsis-
tent with or in contravention of this section to the
extent that the law in question makes provision
which is reasonably required—

(@) in the interests of defence, public safety,
- public order,. public morality or public
health; or

(b) for the purpose of protecting the rights
and freedoms of other persons, including
the right to. observe and practise any
religion without the unsolicited inter-
vention of members of any other religion,

and except so far as that provision or, as the
case may be, the thing done under the authority
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thereof is shown not to be reasonably justifiable
in a democratic society.

(6) References in this section to a religion
shall be construed as including references to a
religious denomination, and cognate expressions
shall be construed accordingly.

20.—(1) Except with his own consent, no
person shall be hindered in the enjoyment of his
freedom of expression, including freedom to hold
opinions without interference, freedom to receive
ideas and information without interference, free-
dom to communicate ideas and information
without interference (whether the communica-
tion be to the public generally or to any person
or class of persons) and freedom from mter-
ference with his correspondence.

(2) Nothing contained in or done under the
authority of any law shall be held to be
inconsistent with or in contravention of this sec-
tion to the extent that the law in question makes
provision—

(a) that is reasonably required in the interests

of defence, public safety, public order,
public morality or public health;

(b) that is reasonably required for the pur-
pose of protecting the reputations, rights
and freedoms of other persons or the pri-
vate lives of persons concerned in legal
proceedings, preventing the disclosure of
information received in confidence, main-
taining the authority and independence
of the courts or regulating the technical
administration or the technical operation
of telephony, telegraphy, post, wireless
broadcasting or television; or

(¢) that imposes restriction upon public offi-
cers,

and except so far as that provision or, as the case
may be, the thing done under the authority
thereof is shown not to be reasonably justifiable
in a democratic society.

21—(1) Except with his own consent, no
person shall be hindered 'in the enjoyment of his
freedom of assembly and association, that is to
say, his right to assemble freely and associate
with other persons and in particular to form or
belong to trade unions or other associations for
the protection of his interests.

(2) Nothing contained in or done under the
authority of any law shall be held to be inconsis-
tent with or in contravention of this section to
the extent that the law in question makes pro-
vision—

(a) that is reasonably required in the interests

of defence, public safety, public order,
public morality or public health;

(b) that is reasonably required for the pur-
pose of protecting the rights or freedoms
of other persons; or

(¢) that imposes
officers,

and except so far as that provision or, as the
case may be, the thing done under the authority

restrictions upon public
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thereof is shown not to.be reasonably justifiable
in a democratic society.

22—(1) No person shall be deprived of his

freedom of movement, that is to say, the right to

move freely throughout The Gambia, the right °

to reside in any part of The Gambia, the right to
enter The Gambia, the right to leave The Gam-
bia and immunity from expulsion from The
Gambia,

(2) Any restriction on a person’s freedom of
movement that is involved in his lawful deten-
tion shall not be held to be inconsistent with or
in contravention of this section.

(3) Nothing contained in or done under the
authority of any law shall be held to be inconsis-
tent with or in contravention of this section to
the extent that the law in question makes pro-
vision— ‘

(a) for the imposition of restrictions on the
movement or residence within The Gam-
bia of any person or on any person’s right
to leave The Gambia that are reasonably
required in the interests of - defence,
public safety or public order;

(b) for the imposition of restrictions on the
movement or residence within The Gam-
bia or on the right to leave The Gambia
of persons generally or any class of per-
sons in the interests of defence, public
safety, public order, public morality or
public health and except so far as that
provision or, as the case may be, the
thing done under the authority thereof is
shown not to be reasonably justifiable in
a democratic society;

(¢) for the imposition of restrictions, by
order of a court, on the movement or
residence within The Gambia of any
person or on any person’s right to leave
The Gambia either in consequence of his
having been found guilty of a criminal
offence under the law of The Gambia or
for the purpose of ensuring that he
appears before a court at a later date for
trial of such a criminal offence or for
proceedings preliminary to trial or for
proceedings relating to his extradition or
lawful removal from The Gambia;

(d) for the imposition of restrictions on the
freedom of movement of any person who
is not a citizen of The Gambia;

(e) for the imposition of restrictions on the
acquisition or use by any person of land
or other property in The Gambia;

(f) for the imposition of restrictions upon the
movement or residence within The Gam-
bia or on the right to leave The Gambia
of any public officer;

(g) for the removal of a" person from The
Gambia to be tried or punished in some
other country for a criminal offence under
the law of that other country or to
undergo imprisonment in some other
country in execution of the sentence of a
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court in respect of a criminal offence
under the law of The Gambia of which
he has been convicted; or

‘(h) for the imposition of restrictions on the

' right of any person to leave The Gambia
that are reasonably required in order to
secure the fulfilment of any obligations
imposed on that person by law and except
so far as that provision or, as the case
may be, the thing done under the autho-
rity thereof is shown not to be reasonably
justifiable in a democratic society.

(4) If any person whose freedom of move-
ment has been restricted by virtue of such a
provision as is referred to in subsection (3)(a) -
of this section so requests at any time during
the period of .that restriction not earlier than
three months after the order was made or three
months after he last made such a request, as
the case may be, his case. shall be reviewed by an

‘independent and impartial tribunal presided over

by a person appointed by the Chief Justice from
among persons who are entitled to practise as a
barrister or a solicitor in The Gambia.

(5) On any review by a tribunal in pur-
suance of subsection (4) of this section of the
case of any person whose freedom of movement
has been restricted, the tribunal may make
recommendations concerning the necessity or
expediency of the -continuation of that restric-
tion to the authority by whom it was ordered
and, unless it is otherwise provided by law, that
authority shall be obliged to act in accordance
with any such recommendations.

23.—(1) Subject to the provisions of subsec-
tions (4), (5) and (7) of this section, no law
shall make any provision that is: discriminatory
either of itself or in its effect.

(2) Subject to the provisions of subsections
(6), (7) and (8) of this section, no person shall
be treated.in a discriminatory manner by any
person acting by virtue of any written law or in
the performance of the functions of any public
office or any public authority.-

(3) In
natory ”’

this section, the expression * discrimi-
means affording different ‘treatment to
different persons attributable wholly or mainly
to their respective descriptions by race, tribe,
place of origin, political opinions, colour or creed
whereby persons of one such description are
subjected to disabilities or restrictions to which
persons of another such description are not made
subject or are accorded privileges or advantages
which are not accorded to persons of another
such description.

(4) Subsection (1) of this section shall not
apply to any law so far as that law makes pro-
vision— :

-(a@) for the appropriation of public revenues
or other public funds; :

(b) with respect to persons who are not citizens

of The Gambia;

(c) for the application, in the case of persons

of any such description as is mentioned
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in subsection (3) of this section (or of
persons connected with such persons), of
the law with. respect to adoption, mar-
riage, divorce, burial, devolution of pro-
perty on death or other like matters
which is the personal law of persons of
that description;

(d) for the application of customary Iaw
with respect to any matter in the case of
persons who, under that law, are subject
to that law; or

(¢) whereby persons of any such description
as is mentioned in subsection (3) of this
section may be subjected to any disability
or restriction or may be accorded any
privilege or advantage which, having
regard to its nature and to special cir-
cumstances pertaining to those persons or
to persons of any other such description,
is reasonably ]ustlﬁable in a democratic
society.

(5) Nothing contained in any law shall be
held to be inconsistent with or in contravention
of subsection (1) of this section to the extent
that it makes provision with respect to stan-
dards or qualifications (not being standards or
qualifications specifically relating to race, tribe,
place or origin, political opinions, colour or
creed) to be required of any person who is
appointed to or to act in any office in the public
service, any office in a disciplined force, any
office in the service of a local government
authority or any office in a body corporate
established by law for public purposes.

(6) Subsection (2) of this section shall not
apply to anything which is expressly or by
necessary implication authorised to be done by
any such provision of law as is referred to in
subsection (4) or subsection (5) of this section.

(7) Nothing contained in or done under the
. authority of any law shall be held to be inconsis-
tent with or in contravention of this section to
the extent that the law in question makes provi-
sion whereby persons of any such description as
is mentioned in subsection (3) of this section
may be subjected to any restriction on the rights
and freedoms guaranteed by sections 17, 19,
20, 21 and 22 of this Constitution, being such a
restriction as is authorised by section 17(2),
section 19(5), section 20(2), section 21(2) or
paragraph (a) or paragraph (b) of section 22(3),
as the case may be.

(8) Nothing in subsection (2) of this section
shall affect any discretion relating to the institu-
tion, conduct or discontinuance of civil-or crimi-
nal proceedings in any- court that is vested in
any person by or under this Constitution or any
other law.

24. Nothing contained in or done under the
authority of an Act of Parliament shall be held
to be inconsistent with or in contravention of
section 13 or section 23 of this Constitution to
the extent that the Act authorises the taking
during any period of public emergency of mea-
sures that are reasonably justifiable for dealing
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with the situation that ex1sts in The Gambia
during that period.

25—(1) When a person is detained by virtue
of any such law as is referred to in section 24
of this Constitution the following provisions shall
apply, that is to say—

_ (@) he shall, as soon as reasonably practi-
cable and in any case not more than
seven days after the commencement of
his detention, be furnished with a state-
ment in writing in a language that he
understands  specifying. in detail the
grounds upon which he js detained;

(b) not more than fourteen days after the
commencement of this detention, a noti-
fication shall be published in the Official
Gazette stating that he has been detained
and giving particulars of the provision of
law under whlch his detention is autho-
rised;

(¢) not more than one month after the com-
mencement of his detention and thereafter
during his detention at intervals of not
more than six months, his case shall be
reviewed by an independent and impartial
tribunal established by law and presided
over by a person appointed by the Chief
Justice from among persons who are
entitled to practise as a barrister or a-
solicitor in The Gambia;

(d) he shall be afforded reasonable facilities
to consult a legal representative of his
own choice who shall be permitted to
make representations to the tribunal
appointed for the review of the case of the
detained person; and

(e) at the hearing of his case by the tribunal
appointed for the review of his case he
shall be permitted to appear in person
or by a legal representative of his own
choice.

(2) On any review by a tribunal in pursuance
of this section of the case of a detained person,
the tribunal may make recommendations concern-
ing the necessity or expediency of continuing
his detention to the authority by which it was
ordered but, unless it is otherwise provided by
law, that authority shall not be obliged to act in
accordance with any such recommendations.

(3) Nothing contained in subsection (1)(d) or
subsection (1)(e) of this section shall be construed
as entitling a person to legal representation at
public expense.

26—(1) If any person alleges that any of
the provisions of sections 11 to 25 (inclusive)
of this Constitution has been, is being or is likely
to be contravened in relation to him (or, in the
case of a person who is detained, if any other
person alleges such a contravention in relation
to the detained person), then, without prejudice

to any other action with respect to the same

matter which is lawfully available, that person

‘(or that other person) may apply to the Supreme

Court for redress.
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(2) The Supreme Court. shall have. original

jurisdiction—

(@) to hear and determine any application
made by any person in pursuance of sub-
section (1) of this section; and

(b) to determine any question arising in the
case of any person which is referred to it
in pursuance of subsection (3) of this
section

and may make such orders, issue such writs and
give such directions as it may consider appro-
priate for the purpose of enforcing or securing
the enforcement of any of the provisions of sec-
tions 11 to 25 (inclusive) of this Constitution:

Provided that the Supreme Court may decline
to exercise its powers under this subsection if it
is satisfied that adequate means of redress for
the contravention alleged are or have been avail-
able to the person concerned under any other
law.

(3) If in any proceedings in any subordinate
court any question arises as to the contravention
of any of the provisions of sections 11 to 25
(inclusive) of this Constitution, the person presid-
ing in that court may, and shall if any party
to the proceedings so requests, refer the question
to the Supreme Court unless, in his opinion, the
raising of the question is merely frivolous or
vexatious.

(4) Where any question is referred to the
Supreme Court in pursuance of subsection (3) of
this section, the Supreme Court shall give its
decision upon the question and the court in
which the question arose shall dispose of the case
in accordance with that decision or, if that deci-
sion is the subject of an appeal under section 99
of this Constitution to the Court of Appeal or to
the Judicial Committee, in accordance with the
decision of the Court of Appeal or, as the case
may be, of the Judicial Committee.

(5) Parliament may confer upon the Supreme
Court such powers in addition to those conferred
by this section as may appear to be necessary
or desirable for the purpose of enabling that
court more effectively to exercise the jurisdiction
conferred upon it by this section.

(6) The Chief Justice may make rules with
respect to the practice and procedure of the
Supreme Court in relation to the jurisdiction and
powers conferred on it by or under this section
(including rules with respect to the time within
which applications may be brought and refe-
rences shall be made to the Supreme Court).

27.—(1) The Governor-General may, by pro-
clamation which shall be published in the Offi-
cial Gazette, declare that a state of emergency
exists for the purposes of this Chapter.

(2) Every declaration of shall
lapse—
(a) in the case of a declaration made when
Parliament is sitting, at the expiration of
a period of seven days beginning with
the date of publication of the declaration;
and

emergency
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(b) in any other case, at the expiration of a
period of twenty-one days beginning with
the date of publication of the declaration,

unless it has in the meantime been approved by
a resolution of the House of Representatives sup-
ported by the votes of two-thirds of all the voting
members of the House.

(3) A declaration of emergency may at any
time. be revoked by the Governor-General by
proclamation which shall be published in the
Official Gazette.

28—...

(3) In relation to any person who is a member
of a disciplined force raised under an Act of
Parliament, nothing contained in or done under
the authority of the disciplinary law of that
force shall be held to be inconsistent with or in
contravention of any of the provisions of this
Chapter other than sections 12, 14 and 15 of
this Constitution. '

(4) In relation to any person who is a member
of a disciplined force raised otherwise than as
aforesaid and lawfully present in The Gambia,
nothing contained in or done under the authority
of the disciplinary law of that force shall be held
to be inconsistent with or in contravention of
any of the provisions of this Chapter.

Chapter 1V

PARLIAMENT
Part 1

Composition of Parliament

32. There shall be a Parliament which shall
consist of Her Majesty and a House of Repre-
sentatives.

33.—(1) The House of Representatives shall
consist of a Speaker and the following other
members, that is to say—

(a) thirty two members who shall be known
as “‘elected members” and who shall be
elected in accordance with the provisions
of section 39 of this Constitution; and

(b) four members who shall be known as
‘“ Chiefs’ representative members” and
who shall be elected in accordance with
the provisions of section 39 of this Consti-
tution; and

(¢) until® Parliament otherwise provides, two
members who shall be known as * nomi-
nated members "’ and who shall be appoin-
ted in accordance with the provisions of
section 41 of this Constitution.

(2) Only an elected member or a Chiefs’
representative member shall be entitled to vote
upon any question before the House of Repre-
sentatives and the elected members and the
Chiefs’ representative members are in this Consti-
tution collectively referred to as * voting
members ",
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(3) A person who is exercising the functions
of the office of Attorney-General by virtue of
section 64(4) of this Constitution but who is not
otherwise a member of the House of Represen-
tatives shall be an ex officio member of the House
but shall not be entitled to vote therein.

‘34. Subject to the provisions of section 35 of
this Constitution, a person shall be qualified to
be nominated for election as a voting member
of the House of Representatives or to be appoin-
ted as a nominated member if, and shall not be
so qualified unless, at the date of his nomination
for election or, as the case may be, at the date of
his appointment—

(a) he has attained the age of twenty-one
years;

(b) he can speak English well enough to take
an active part in the proceedings of the
House;

(c) in the case of a voting member, he is a
citizen of The Gambia; and

(d) in the case of an elected member, he is
registered in some constituency as a voter
in elections of elected members of the
House and is not disqualified from voting
in such elections.

35—(1) No person shall be qualified to be
nominated for election as a voting member of
the House of Representatives or to be appointed
as a nominated member if, at the date of his
nomination for election or, as the case may be, at
the date of his appointment—

(@) in the case of a voting member, he is, by
virtue of his own act, under any acknowl-
edgment of allegiance, obedience or adhe-
rence to any foreign power or state;

(b) he holds the office of Speaker;

(c) he is, under any law in force in The Garﬂ-
bia, adjudged or otherwise declared to be
of unsound mind;

(d) he is an undischarged bankrupt, having been
adjudged or otherwise  declared bankrupt
under any. law in force in The Gambia;

(¢) he is under sentence of death imposed on
him by a court in The Gambia or is under
a sentence of imprisonment (by whatever
name called) for a term of or exceeding
six months imposed on him by such a
court or substituted by competent autho-
rity for some other sentence imposed on
him by such a court; or

(f) subject to such exceptions and limitations
‘as may be prescribed by Parliament, he
has any such interest in any such govern-
ment contract as may be so prescribed.

(2) Parliament may provide that a person
shall not be qualified to be nominated for elec-
tion as a voting member of the House of Repre-
sentatives or to be appointed as a nominated
member if, at the date of his nomination for
election or, as the case may be, at the date of
his appointment, he holds or is acting in any
office that is specified by Parliament and the
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functions of which involve responsibility for, or
in connection with, the conduct of any election
to the House or the compilation of any register
of voters for the purposes of such an election.

(3) Parliament may provide that a person
who is convicted by any court of any offence
that is prescribed by Parliament and that is con-
nected with the election of members of the House
of Representatives or is reported guilty of such
an offence by the court trying an election peti-
tion shall not be qualified, for such period (not
exceeding five years) following his conviction
or, as the case may be, following the report of
the court as may be so prescribed, to be nomi-
nated for election as a voting member of the
House or to be appointed as a nominated member.

(4) No person shall be qualified to be nomi-
nated for election as an elected member of the
House of Representatives who, at the date of
his nomination for election, is, or is nominated
for election as, a Chiefs’ representative member;
and no person shall be qualified to be nominated
for election as a Chiefs’ representative member
who, at the date of his nomination for election,
is, or is nominated for election as, an elected
member.

(5) No person shall be qualified to be nomi-
nated for election as a voting member of the
House of Representatives who, at -the date of
his nomination for election, is a nominated mem-
ber; and no person shall be qualified .to be
appointed as a nominated member who, at the
date of his appointment, is, or is nominated for
election as, a voting member or who has, at any
time since Parliament was last dissolved, stood
as a candidate for election as a voting member
but was not elected.

(6) Parliament may provide that, subject to
such exceptions and limitations as Parliament
may prescribe, a person shall not be qualified to
be nominated for election as a voting member
of the House of Representatives or to be appoin-
ted as a nominated member if, at the date of his
nomination for election or, as the case may be,
at the date of his appointment—

(@) he holds or is acting in any office or
appointment that may be prescribed by
Parliament;

(b) he is a member of any naval, military or
air force that may be so prescribed; or

(c¢) he’is a member of any police force.

(7) For the purposes of subsection (1)(e) of
this section—

(a) two or more terms of imprisonment that
are required to be served consecutively
shall be regarded as a single term of impri-
sonment for the aggregate period of those
terms; and

(b) no account shall be taken of a sentence
of imprisonment imposed as an alterna-
tive to or in default of the payment of a
fine.
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(8) In subsection (1)(f) of this section
“ government contract ”’ means any contract made
with the Government of The Gambia or with a
department of that Government or with an offi-
cer of that Government contracting as such.

36—(1) The Gambia shall, in accordance
with the provisions of section 38 of this Consti-
tution, be divided into constituencies and each
constituency shall elect one elected member to
the House of Representatives in such manner
as may, subject to the provisions of this Consti-
tution, be prescribed by or under. any law.

(2) The election of elected members of the
House of Representatives shall be based upon
universal adult suffrage, that is to say—

(a) every citizen of The Gambia who has
attained the age of twenty-one years
shall, unless he is disqualified by Parlia-
ment from registration as a voter for the
purposes of elections of elected members
of the House of Representatives, be en-
titled to be registered as such a voter under
any law in that behalf, and no other per-
son may be so registered; and

(b) every person who is registered as afore-
said in any constituency shall, unless he
is disqualified by Parliament from voting
in that constituency in any election of
elected members of the House of Repre-
sentatives, be entitled so to vote, in accor-
dance with the provisions of any law in
that behalf, and no other person may so
vote. ’

(3) In any election of elected members of the
House of Representatives the votes shall be given
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by ballot in such manner as not to disclose how
any particular person votes.

39.—(1) The Chiefs’ representative members
shall be elected by the Head Chiefs from among
their own number in such manner as, subject to
the provisions of this Constitution, may be pre-
scribed by or under any law.

(2) In any election of the Chiefs’ represen-
tative members the votes shall be given by ballot
in such manner as not to disclose how any parti-
cular person votes.

41. The nominated members shall be appoin-
ted by the Governor-General, acting in accor-
dance with the advice of the Prime Minister.

Part 2

Legislation and procedure in House
of Representatives

48.—(1) Subject to the provisions of this
section, Parliament may alter this Constitution.

(2) A bill for an Act of Parliament under this
section shall not be passed by the House of
Representatives unless it was supported on the
final reading in the House by the votes of two-
thirds of all the voting members of the House.
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HUMAN RIGHTS IN 19651

INTRODUCTORY NOTE

In 1965 the Government of Ghana enacted a
number of laws which conform with a number
of the principles laid down in the Declaration
of Human Rights.

The principle that everyone has the right to

take part in the government of his country
directly or through freely chosen representatives
in free elections on the basis of universal and
equal suffrage is contained in the Electoral Pro-
visions Act, 1965 which consolidates with amend-
ments the law relating to parliamentary and local
government elections.

The first enactment on the subject was passed
in 1953 and the 1965 Act incorporates the prin-
ciple of equal and adult suffrage expressed in
the Ordinance passed in 1953,

There is also no discrimination against women
with respect to the franchise.

THE ELECTORAL PROVISIONS ACT, 1965
(ACT 291)

Part 1
THE FRANCHISE

1. (1) For the purposes of the election of
Members of Parliament each Region of Ghana
shall be divided into prescribed areas which
shall be known as electoral districts, the total
number of which shall not be less than one hun-
dred and four.

(2) Electoral districts shall be so divided that
the number of persons resident in each electoral
district at the time of the division shall, "as
nearly as practical considerations admit, be the
same.

(3) In dividing any Region into electoral dis-
tricts, regard shall be had to the physical features
of the Region and its transport facilities and no
electoral district shall be partly in one Region
and partly in another Region.

(4) Each electoral district shall return one
Member to Parliament.

1 Note furnished by the Government of Ghana.

5. Subject to the provisions of section 6 of
this Act, any person shall be entitled to be regis-
tered as an elector if—

(a) He is a citizen of Ghana and has attained
the age of twenty-one years;

(b) He either has immovable property within
the ward in respect of which the appli-
cation is made or he has, for a period
of not less than twelve months immedia-
tely preceding the date of his application
to register, resided within the ward in
respect of which the application is made;
and

(¢) He is not subject to any legal incapacity
to vote:

Provided that a person who on the date
specified for application to be made for registering
electors has a service qualification shall not be
entitled to be registered except in pursuance of
a service declaration made in accordance with
section 24 of this Act and in force on that date.

6. (1) A person shall not be registered as an
elector if—

(a) He has been sentenced in Ghana for any
offence to death or to imprisonment for
a term exceeding twelve months, or for
any offence to imprisonment for conse-
cutive terms exceeding twelve months in
all, not being a person—
() who has been granted a free pardon
in respect of the said offence or
offences, or

(ii) whose said imprisonment terminated
more than five years previously;

(b) He has been convicted in Ghana of an
‘ offence which involved dishonesty, not
being a person—
(i) who has been granted a free pardon
in respect of the said offence, or
(ii) whose imprisonment for the said
offence terminated more than five years
previously, or
(iii) who, not having been sentenced to
imprisonment for the said offence,
was convicted more than five years
previously;

(¢) He is a person adjudged to be of unsound
mind or detained as a criminal lunatic;
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(d) He is a person against whom an order
was made under the Preventive Detention
Act, 1964 (Act 240) or under any enact-
ment repealed by that Act and continued
in force by virtue of section 10 thereof; or

(¢) He is disqualified from registering as an
elector under Part VI of this Act or any
other law for the time being in force; or

(/) He has been convicted in any other coun-
try of any crime which, if committed in
Ghana, would be an indictable offence
described in the First Schedule to the
Extradition Act, 1960 (Act 22) or in that
Schedule as amended:

Provided that the President may by executive

instrument remove any disability imposed on any
person by this paragraph.

(2) .A person shall not be entitled to have his
name retained on the register of electors if—

(@) He ceases to be a citizen of Ghana;

(b) For a continuous period or twelve months,
he ceases to reside within the electoral
district;

(¢) He becomes disqualified for voting under
subsection (1) of this section.

L O

The principle in the Declaration that everyone
has a right to form and to join trade unions for
the ‘protection of his interests is followed in the
Industrial Relations Act, 1965 (Act 299). This
Act revises and consolidates the law relating to
trade unions collective bargaining and other
matters affecting the relations between employees
and employers.

The first enactment on the subject was the
Industrial Relations Act, 1958 (No. 56 of 1958)
and the Industrial Relations Act, 1965 has had
the effect of making the Act of 1958 and its
subsequent amendments conform to the mter-
national standard.

The Industrial Relations Act, 1965 deals with
the Trades Union Congress, its composition,
nature and powers. Detailed provision is made
for the conduct of collective bargaining. Provi-
sion is also made for the reference of disputes
to arbitration in the event of failure of negotia-
tions. Where arbitration fails to satisfy the par-
ties to a dispute then resort may be had to
strike action.

THE INDUSTRIAL RELATIONS ACT, 1965
(ACT 299)

1. (1) The body which immediately before
the commencement of this Act was known as the
Trades Union Congress shall be continued in
existence under the same name subject to the
provisions of this Act until dissolved or other-
wise constituted in accordance with rules made
under section 2.

(2) The Congress shall be a body corporate
with perpetual succession and a2 common seal and
shall have power to acquire and hold land and
other property.
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(3) Unless and until otherwise decided by the
trade unions or any appropriate organisation of
workers, the Congress shall act as the represen-
tative of the trade union movement in Ghana.

(4) The trade unions specified in the First
Schedule to this Act, being immediately before
the commencement of this Act members of the
Congress, shall continue to be members thereof
without prejudice to the withdrawal therefrom
or addition thereto of any trade union upon the
decision of such trade union.

(5) Upon the withdrawal from or addition to
the membership of the Congress under subsec-
tion (4) the Minister shall by legislative ins-
trument amend the First Schedule to this Act
to give effect to such withdrawal or addition.

2. The Congress shall have the power to make
rules providing for any matters relating to the
organisation, management or discipline of the
Congress or to enable the Congress to carry out
any of its functions under this Act.

3. (1) The Congress shall on application by
a trade union request the Registrar to issue a
certificate appointing that trade union as the
appropriate representative to conduct on behalf
of a class of employees specified in the certificate
collective bargaining with the employers of .such
employees and, subject to subsection (4), the
Registrar shall be bound to comply with.such
a request.

(2) An application made under this section
shall include—

(a) The description of the class of employees
in respect of which the application is made
and their estimated number; and

(b) The number of employees of that class
who are members of the trade union by
whom the application is made.

(3) The specification of the class of employees
in a certificate issued under this section may be
made by reference to the employer of such
employees or to the occupation of such employees
or in any. other manner.

(4) More than one certificate may be issued
under this section in respect of the same trade
union but the Registrar shall not appoint a trade
union under this section for any class of
employees if there is in force a certificate under
this section appointing another trade union for
that class of employees or any part of that class.

(5) A certificate issued under this section
shall have effect notwithstanding that some of
the employees of the class specified are not
members of the trade union appointed under the
certificate. :

(6) A certificate issued wunder this section
shall be published in the Gazette and the Regis-
trar shall take such other steps as appear to him
to be appropriate to bring the certificate to the
notice of the employees concerned and their
employer.
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(7) At any time after the issue of a certificate
under this section .the Registrar may at the
request of either the trade union to which the
certificate applies or the appropriate employers’
organisation and after consultation with the said
trade union and the said organisation withdraw
the certificate without prejudice to the right of
such a trade union to apply for a fresh certi-
ficate under this section.

15. (1) Subsection (1) of section 3 of the
Trade Disputes (Arbitration and Enquiry) Ordi-
nance (Cap. 93) (which enables either party to
a trade dispute to report the dispute to the
Minister) shall not apply to a trade dispute
which may properly be dealt with by a standing
negotiating committee under this Act; but this
subsection shall not be read as preventing the
Minister from referring any dispute to arbitra-
tion under subsection (2) of section 3 of that
Ordinance with the consent of the parties at
any time.

(2) For the purposes of this Act any valid
award made on a reference to arbitration to
which the representatives on a standing nego-
tiating committee under this Act are parties shall
be regarded as a collective agreement under this
Act.

21. (1) Where the Minister has, under sub-
section (1) of section 18, served notices on the
parties to a dispute, either party (that is to say
either the trade union or the employers’ repre-
sentatives) may serve on the Minister and on
the other party a notice stating—

(a) That they do not consent to the dispute
being referred to and determined by arbi-
tration; and

(b) That, unless the other party consents to
arbitration and the Minister, within four
weeks of the service of the notice, directs
that the dispute be referred to arbitration,
they intend to declare a strike, or, as the
case may be, a lockout in furtherance of
the dispute,

and at the expiration of the said period of four
‘weeks it shall be lawful for the trade union or,
as the case may be, the employers to declare
.a strike or lockout unless before the end of that
‘period the Minister has directed that the dispute
be referred to arbitration.

(2) Subject to the provisions of subsection. (1)
any strike or lockout of employees of a class
specified -in a certificate under section 3 is
unlawful, and, in particular, such a strike or
lockout is unlawful if its object is in further-
ance of a dispute on—

(@) Matters which are wholly or partly gover-
ned by a collective agreement under this
Act; or

(b) Matters which, under this Act, are not
to be dealt with by the permanent nego-
tiating committee.

* %k
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There is no discrimination in the field of edu-
cation in Ghana on grounds of sex, race, class
or creed.

The policy of the Government of Ghana in
education has been to completely abolish illite-
racy, to increase the facilities for secondary and
technical education and to ensure that univer-
sity education is available to all on the basis
of merit.

Primary and middle-school education was made
free and compulsory throughout Ghana in
1961.

Fee-free secondary and technical education
were established in Ghana in 1965 and in that
year over 8,000 new students entered secondary
schools and technical institutions.

A number of universities have been established
in Ghana—the University of Ghana established
in 1961, the University of Science and Techno-
logy, Kumasi also established in 1961, and the
University College of Cape Coast which was for-
mally inaugurated in 1962.

The Government of Ghana is responsible for
financing these institutions, and nearly all
Ghanaian students who attend these institutions
hold Ghana Government Scholarships.

The Government of Ghana has instituted a
scholarship scheme under which students from
other African countries are awarded scholarships
from time to time through their governments to
universities in Ghana. Over one hundred and
fiftty scholarships have been offered to non-
Ghanaian Africans under this scheme.

The Government of Ghana has instituted ten
scholarships -as her contribution to the Common-
wealth Scholarship Fellowship Plan to enable
Commonwealth citizens to come to Ghana
for research or further studies.

In recognition of the contribution made to the
development of education in Ghana and the assis-
tance given to Ghanajans studying in America
by both the Phelps/Stokes Fund and the Hazen
Foundation (Sponsors of Aggrey: Fellowships)
the Government of Ghana has established a
fellowship scheme known as Phelps Stokes-
Hazen Fellowship valued at £840 per annum to
enable deserving American scholars to pursue
further studies in universities in Ghana.

The Ghana Government in co-operation with
the UNESCO Emergency Programme of Financial
Aid for the Development of Education in Africa
offered from 1961 twelve places at the Univer-
sity College of Ghana to persons of African des-
cent who hold three-year UNESCO fellowships
under the Emergency Programme.

* %k

The principle in the Declaration that everyone
has the right to security in the event of sickness
disability, widowhood and old age is endorsed by
the Social Security Act, 1965 and the Workmen’s
Compensation (Amedment) Act, 1965. The
Social Security Act, 1965 (Act 279) which is
designed to make financial provision for workers
in Ghana when their gainful employment is inter-
rupted by the contingencies of retirement due to
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old age permanent incapacity for work and due to
physical or mental infirmity or death. It applies
to all persons employing five or more workers
and to all their workers except pensionable
employees of the Government.

It provides in the first instance for a compul-
sory contributory provident fund to which both
the workers and their employers are required
to contribute and from which benefits are paid
in the event of retirement.

THE SOCIAL SECURITY ACT, 1965
(ACT 279)

1. There is hereby established a Fund to be
called the Social Security Fund into which shall
be paid all contributions and other moneys, and
out of which may be paid such benefits and
other sums, as may be required under this Act to
be paid thereinto or thereout, as the case may be.

4. Subject to the other provisions herein, this
Act, from the appointed date, shall apply to
every employer of an establishment employing
not less than five workers, and to every worker
employed therein, so, however, that in the case
of an establishment in existence on the day imme-
diately preceding such. date, this Act shall apply
to every employer of an establishment who has
for a continuous period of ninety days during
a period of twelve months immediately before
that date employed not less than five workers and
to every worker employed therein.

8. (1) Subject to the other provisions of this
Act, every employer of an establishment shall,
with effect from the appointed date, deduct from
the pay of every worker in such establishment
immediately after the contribution period, a
worker’s contribution of an amount equal to
seven and a half per centum of such worker’s pay
for such period, irrespective of whether or not
such pay is actually paid to the worker.

(2) Subject to the other provisions of this
Act, every employer of an establishment shall,
with effect from the appointed date, pay for each
month in respect of each worker in such estab-
lishment, an employer’s contribution of an
amount equal to fifteen per centum of such
worker’s pay during such month.

(3) The contributions referred to in the pre-
ceding subsections shall, within the prescribed
period after the end of each month, be remitted
to the fund or to a prescribed person.

(4) A self-employed person shall contribute
fifteen per centum of his income for the month
from his profession or occupation.

(5) Notwithstanding any agreement or under-
standing to the contrary, an employer shall not
be entitled— -

(a) To deduct or otherwise recover his own
contribution from the worker’s pay; or
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(b) To deduct the member’s contribution for
an earlier contribution period from the
pay in respect of a later period:

Provided that the employer shall be entitled to
make such deduction—

(i) if his fajlure to make the deduction
was due to a false declaration made -
in writing by the worker at the time
of his employment that he was not
already a member of the fund, or

(ii) if such failure to deduct the contri-
bution was the result of an acciden-
tal mistake or a clerical error, in
which case the deduction shall be made
according to the written instructions-of
an inspector.

(6) Where an employer deducts contributions
from the pay of workers under this Act, the
contributions shall be deemed to be held by such
employer in trust for the purposes of the Act
until they are remitted to the fund or a prescri-
bed person in accordance with its provisions.

(7) No contributions due and paid under this
Act shall be refunded to the employer, even if
the worker is not entitled to any part thereof.

The Social Security Fund Regulations, 1965
were made under section 29 of the Social Secu-
rity Act, 1965 (Act 279) and provide for the
administration of the Act by an Advisory Board,
the registration of employers and workers under
the Act, the payment of contributions under the
Fund, applications for the various benefits
under the Fund and the financial and accounting
system to be operated in respect of the Fund.

% %k %k

The Workmen’s Compensation (Amendment)
Act, 1965 (Act 295) makes better provision for
the protection of the rights of injured workmen
who are illiterate and of other injured workmen
in respect of agreements as to the amount of the
compensation to be paid by their employers in
respect of the injuries and for that purpose it
amends the Workmen’s Compensation Act, 1963
(Act 174).

The first enactment on the subject was the
Workmen’s Compensation Ordinance (Cap. 94)
which came into force in 1942. This Ordinance
was very limited in its scope and in the benefits
it provided for injured workmen. The Work-
men’s Compensation Act, 1963 (Act 174) which
repealed Cap. 94 consolidated the law relating to
workmen for injuries suffered in the course of
their employment. This Act extended the scope
of the law and made substantial advancement in
legislation relating to workmen’s compensation.

THE WORKMEN’S COMPENSATION
(AMENDMENT) ACT, 1965 (ACT 295)

1A. Section 15 of the Workmen’s Compensa-
tion Act, 1963 (Act 174) (hereinafter referred
to as “the Act”) is hereby amended by the
substitution for subsection (3) thereof of the
following sub-section:
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"“(3) Where the workman is illiterate or is
unable to read and understand writing in the
language in which the agreement is expressed,
the agreement—

‘“(a@) Shall not be binding . against him
unless it is endorsed by a certificate of a
Labour Officer to the effect that such Officer
read over and explained to the workman the
terms thereof and that the workman appeared
fully to understand and approve of the agree-
ment, and

“(b) Shall not operate to preclude the
workman from instituting proceedings inde-
pendently of this Act to recover damages in
respect of the injury to which the agreement
relates unless the certificate of the Labour
Officer contains a statement to the effect that
he explained to the workman that the making
of the agreement would preclude him from
instituting any such proceedings and that the
workman appeared fully to understand and
accept the legal position in that regard.”

1B. Section 15 of the Act is also hereby
amended by the insertion therein after sub-
section (3) thereof of the following new sub-
section—

“(4) A Labour Officer, for reasons which
to him appear sufficient, other than that the
workman is illiterate or is unable to read and
understand writing in the language in which
the agreement is expressed, may endorse
any agreement by a certificate to the effect
mentioned in paragraph (@) and containing
the statement mentioned in paragraph (b) of
subsection (3) of this section, and the provi-
sions of the said subsection shall apply, in all
respects as they apply to an agreement
endorsed thereunder, to an agreement endor-
sed under this subsection.”

L3 X 3

The principle that motherhood and childhood
are entitled to special care and assistance and
that all children, whether born in or out of wed-
lock, shall enjoy the same social protection fol-
lowed in the Maintenance of Children Act, 1965
(Act 297) which provides for the maintenance
of neglected children, and makes it possible to
take a father to court where the father having
the means fails to make adequate provision for
his child or children.

Before court proceedings can be instituted, an
application must first have been- made to the
Minister of Social Welfare in accordance with
clauses 1 and 2 of the Act.

THE MAINTENANCE OF CHILDREN
ACT, 1965 (ACT 297)

Part I

PRELIMINARY PROVISIONS

‘1. 'Where a father neglects t0 provide reason-
able maintenance for -his infant child or when
a man alleged to. be the ‘father denies that-he is
the .father of the child, the mother of the child
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may apply to the Minister of Social Welfare (in
this Act referred to as “ the Minister ’) or such
other person as may be directed by the Minister
in that behalf to persuade the father to make
reasonable provision for the maintenance of the
child or make such other award as the Minister
may consider appropriate in the circumstances
in accordance with the provisions of this Act.

2. Without prejudice to paragraph (b) of sec-
tion 52 of the Courts Act, 1960 (C.A.9) (which
confers jurisdiction on District Courts to appoint
guardians of infants and to make orders for
custody of infants), a father in respect of whom
application has been made under section 1 of
this Act may also apply to the Minister to
request the mother to give him the custody of
the child.

3. Where an application has been made under
section 1 or both sections 1 and 2, the Minister
may appoint a committee consisting of such fit
and proper persons as he may consider appro-
priate to inquire into the matter in relation to
which the application has been made and to
make recommendations to him.

4. The Minister may, on receipt of the recom-
mendations of the committee appointed under
section 3 of this Act, make a ruling in accor-
dance with any of the succeeding provisions of
this section as he may consider just—

(@) Where the matter under consideration
relates solely to an application under sec-
tion 1 of this Act, the Minister may,
having regard to the means of the father
and the mother, request the father to
make such reasonable allowance not
exceeding £G5 a month for the mainte-
nance of the child as the Minister may
specify; or

(b) Where an application has also been made
under section 2 of this Act, the Minister
may either make a ruling in accordance
with paragraph (a) of this section or
request the mother to give the custody of
the child to the father:

Provided that before making a ruling, the Minister
shall regard the welfare of the child as the first
and paramount consideration.

5. Where a ruling has been made by the
Minister under section 4 of this Act, the mother
in respect of whom such ruling has been made
may make an application to the court in accor-
dance with the provisions of Part II or III of
this Act, as the case may be—

(@) If she is dissatisfied with the ruling of
the Minister; or

(b) If the father in respect of whom an appli-
cation under section 1 of this Act was
made—

(i) fails to appear before the Minister
or a committee appointed under
section 3 of this Act when requested
to do so,

(if) refuses or fails to comply with any
ruling made under section 4 of this
Act, or : ;
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“(iii) denies that he is the father of the
child.

6. No proceedings shall be instituted under
Part II or III of this Act unless an application
has first been made and a ruling made thereon
in accordance with the provisions of this Part.

%k ®

The right to protection of the moral and mate-
rial interests resulting from any scientific, literary
or artistic production of which he is the author
is contained in the Textile Designs (Designs Regis-
tration) Act, 1965 (Act 317).

The Textile Designs (Designs Registration)
Act, 1965 (Act 317) provides for the registration
of textile designs for the protection of the
registered proprietors of such designs.

THE TEXTILE DESIGNS (REGISTRATION)
ACT, 1965 (Act 317)

1.(1) Subject to the other provisions of this
Act, a textile design may upon application made
by the person claiming to be the proprietor, be

125

registered under this Act in respect of any textile’
article or textile articles speciﬁed in the appli-
cation.

(2) Subject to the other provisions of the
Act, a textlle design shall not be registered—

(@) If it has been copied exactly from a
design belonging to a registered pro-
prietor;

(b) If it is similar to any textile design in
such a way as to be likely to mislead
purchasers in Ghana or to damage the
business of any registered proprietor of a
textile design;

(¢) If it differs from another textile design
only in immaterial details or in features
which are variants commonly used in the
trade; or

(d) For any other prescnbed reason

3. The registration of a textile design under
this Act shall give to the registered proprietor
of such design, the copyright therein, that is to
say, the exclusive right in Ghana to make or
import for sale or for use for the purposes of any
trade or business, or to sell, hire or offer for sale
or hire, any textile article in respect of which: the
textile des1gn is reglstered
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LEGISLATIVE DECREE No. 327»1

Article 1. If prostitution is carried on in
violation of the provisions of article 21 of the
Sexual Hygiene Regulations, the Ministry of the
Interior shall immediately close the establish-
ment and shall order the violators to vacate the
premises within a period of thirty days from the
date of notification, with notice of d1spossess1on
without further proceedings if the premises are
not vacated within the said period.

Article 2. If prostitution continues in spite of
the closure referred to in the preceding article, the

1 El Guatelmalteco, Vol.
2 February 1965.

CLXXII, No. 79, of

Ministry of the Interior shall impose a fine of
300 quetzals upon the parties responsible and
shall proceed to dispossess them immediately
even though the time-limit for vacating the pre-
mises has not elapsed.

Article 3. Departmental governors shall com-
municate to the Ministry of the Interior all data
relating to houses of prostitution found to be
operating within their respective jurisdictions and
those that may be established subsequent to the
date of entry into force of this Decree. '

LEGISLATIVE DECREE No. 3332

Article 1.

A state of siege is hereby declared throﬁghout the territory of the Republic,

and the guarantees contained in article 22, paragraphs 2, 6, 7, 8, 9 and 10, of the Funda-
mental Charter of Government are suspended.?

Article 2. The effects of the preceding article shall continue as long as may be

necessary. -

» Article 3. The Head of Government shall prescribe whatever measures he deems
‘appropriate to maintain public order and crush the subversive action that has prompted

this decree.

2 Ibid., Vol. CLXXII, No. 98, of 24 February 1965.
3 For extracts from the Fundamental Charter of Government, see Yearbook on Human

Rights for 1963, pp. 143 145,

CONSTITUTION OF THE REPUBLIC OF GUATEMALA
OF 15 SEPTEMBER 1965 +

TiTLE I

OF THE NATION, THE STATE
AND ITS GOVERNMENT

Chapter 1
GENERAL PROVISIONS

Article 1. Guatemala is a free, sovereign and

- ¢ El Guatemalteco, Vol CLXXIV No. 65, of
15 September 1965.

- independent Nation, organized to -guarantee to

its inhabitants the enjoyment of liberty, security
and justice. Its system of government is repub-
lican, democratic and representative. It dele-
gates the exercise of its sovereignty to the
Legislative, Executive and Judicial organs, none
of which is subordinate to the others.

No person, group or body may arrogate to
itself the sovereignty of the Nation.
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Chapter 11

NATIONALITY
Article 5. The following are native Guate-
malans:

1. Persons born in the territory, vessels and
aircraft of Guatemala, children of Guatemalan
father or mother, of parents not identified, or
of parents whose nationality is not known.

2. Persons who are born in Guatemala, children
of alien parents, if one of them has his domicile
in Guatemala.

Persons who are born in Guatemala, children
of aliens in transit, if, when they attain their
majority, they establish their domicile in the
Republic and declare their wish to be Guate-
malans.

This does not apply to the children of aliens
who are .diplomatic officials and the children
of persons discharging duties accorded similar
status by law and in international law.

3. Persons born outside the territory of the

Republic, children of native Guatemalan father

and mother, in the following cases:
(a) If they establish domicile in Guatemala;

(b) If, in accordance with the laws of the
place of their birth, they are not entitled
to foreign nationality;

"(¢) If they were entitled to choose and opted
for Guatemalan nationality.

4.’ Persons born outside .the territory of the
Republic, children of father or mother who are
native Guatemalans or would have been Guate-
malan, if they establish domicile in Guatemala
and opt for Guatemalan nationality; and those
who. are included in the classes enumerated in
sub-paragraphs (b) and (¢) of the preceding
paragraph.

5. Persons born abroad, children of Guatema-
-lan father or mother who are outside the national
territory in the service of the Republic.

To opt for Guatemalan nationality implies the
renunciation of any other nationality, except a
Central American nationality, and if this is
retained, the fact must be placed expressly on
record.

Article 6. Nationals by birth of the other Repub-
lics which constituted the Federation of Central
America are likewise considered to be native

Guatemalans if they establish domicile in Guate-

mala and declare before .a competent authority
their wish to be Guatemalans. In such case, they
may keep their nationality of origin.

The provision in the preceding paragraph shall
be without prejudice to whatever may be estab-
lished in Central American bilateral or multi-
lateral treaties or agreements.

Article 7. The following are naturalized Guate-
malans:

1. Aliens who have obtaine