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INTRODUCTION

L e

Like the 1962 and earlier volumes, the present Yearbook on Human Rights for 1963
contains three parts dealing with States, Trust and Non-Self-Governing Territories, and Inter-
national Agreements. Part I describes constitutional, legislative and judicial developments
in ninety-two States; Part IT describes such developments in two Trust Territories and three
Non-Self-Governing Territories; and Part IIl contains the texts of, or extracts from, inter-
national agreements bearing on human rights.

Constitutional developments in 1963 include the adoption of new constitutions in Algeria,
the Dominican Republic, Kenya, Togo, Yugoslavia and Zanzibar. Each of these constitutions
clearly reflects certain of the principles set out in the Universal Declaration on Human Rights,
and two of them refer specifically to the Declaration. Article 11 of the Constitution of the
Democratic and Popular Republic of Algeria of 10 September 1963, for example, states that
the “Republic declares its adherence to the Universal Declaration on Human Rights”, while
in the Preamble of the Constitution of the Togolese Republic of 5 May 1963, the Togolese
people solemnly proclaim devotion “to the principles of democracy and of human rights as
set out in the Universal Declaration of 10 December 19487, New constitutions have also
been promulgated in the Bahamas and Swaziland. :

Other constitutional developments during 1963 were the suspension of the Constitution of
Guatemala of 1956 and the promulgation of the Fundamental Charter of Government in its
place, and the drafting of new constitutions in Afghanistan, the Congo (Brazzaville) and the
Congo (Democratic Republic of).

Amendments to the constitutions of the Central A:fmcan Repubhc, Chile, Costa Rica, the
Federation of Malaya, the Ivory Coast, Libya, Madagascar, the Netherlands, Senegal and
Uganda were adopted during 1963.

The legislation, governmental decrees and administrative orders presented in this volume
relate, inter alia, to the right to a nationality, freedom of movement and residence, the right to
take part in the government of ones country and freedom of peaceful assembly and
association,

Matters relating to the right to a nationality were dealt with in legislation adopted during
1963 i Algeria: Act No. 63-96 of 27 March 1963; the Federal Republic of Germany: Law of
19 December 1963; France: Ordinance No. 62285 of 21 April 1962; and Tunisia: Leglslatlve
Decree of 28 February 1963.

Laws relating to freedom of movement and residence were promulgated in the Federation
of Malaya: the Immigration Act of 26 August 1963; Ghana: the Foreign Travel (Exit Permits)
Act, 1963; and Uganda: the Emergency Powers Act of 25 February 1963.

The right of everyone to participate in the government of his country was a matter of
concern to many Governments in 1963, and new legislation on this subject was adopted by
the Governments of the Central African Republic: the Organic Law No. 62-424 of 19 Novem-
ber 1963 concerning the election of the deputies to the National Assembly; the Congo (Brazza-
ville): the Ordinance No. 63-9 of 16 October 1963 concerning the organization of elections to
the National Assembly; Kenya: the Kenya (Electoral Provisions) (Election) Regulations, 1963;
Portugal: the Decree No. 45,408 of 6 December 1963 regulating the election of members of
Legislative Councils in Overseas Provinces; the Republic of Korea: the Election Management
Committees Law (No. 1255) of 16 January 1963, the National Assembly Election Law
{No. 1256) of 16 January 1963 and the Presidential Election Law of 1 February 1963; and
the Trust Territory of the Pacific Islands (under the administration of the United States of
America): the Charter of the Truk District Legislature of 25 September 1963.

Electoral laws were amended in Ceylon, where the Local Authorities Elections (Amend-
ment) Act No. 9 of 1963, inter alia, provided for the recognition of political parties for the
purpose of local elections as in the case of Parliamentary elections; in Iran, where the Council
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4 . ) INTRODUCTION

of Ministers, on 3 March 1963, promulgated a Legislative Decree repealing those provisions
of the Electoral Law of the House of Representatives and that. of the Senate which had
deprived women of the right to vote and to be elected; in Ireland, where the Electoral Act
1963, as stated by the Government in its note, “modernizes and liberalizes the law relating to
elections to Ddil Eireann and incorporates corresponding changes, whenever appropriate, in
the law governing presidential and local elections”; and in Madagascar, where Acts Nos. 63-016
and 63-020 of 15 July 1963 respectively, amended certain provisions of Organic T.aw No. 3 of
6 June 1959 regulating the exercise of the franchise and of Organic Law No. 5 of 9 June 1959
concerning the number and election of members to, and the organization and functioning of,
the National Assembly.

Since the promulgation of the Political Party Law (No. 1246) on 31 December 1962 and
its entry into force on 1 January 1963, this law has governed the formation of political parties
in the Republic of Korea. In Pakistan, the Political Parties Act, 1962, which provided for the
formation of political parties, was amended; the amendment contained in the Political Parties
(Amendment) Ordinance, 1963 (Ordinance Y of 1963) was aimed at preventing disqualified
persons from indulging in political activities by becoming a member of, or by associating with,
any political party. )

With reference to freedom of peaceful assembly and association, Act No. 171 of
10 February 1963, regulating rallies, meetings and demonstration marches, was adopted in
Turkey, Laws relating to the activities of political parties were adopted in 1963, in the
Republic of Korea, the Law for Settlement of State Emergency of 16 March 1963; and in
Uganda, the Emergency Powers Act of 25 February 1963, )

Constitutional guarantees of fundamental rights are normally complemented by detailed
legislation. Examples of such legislation adopted in 1963 are to be found in the Korean
Petition Act of 1963, further regulating the people’s right to petition, and the various penal
codes, codes of criminal procedure and codes of civil procedure, extracts from or summaries
of which appear in this volume of the Yearbook, such as the Penal Code of Gabon, pro-
mulgated by Law No. 21-63 of 31 May 1963; the Penal Code of Morocco, promulgated by
Dahir of 26 November 1962; the Code of Criminal Procedure of the Republic of the Congo
(Brazzaville), promulgated by Law No. 1-63 of 13 January 1963; the Code of Criminal Pro-
cedure of Somalia of 1 June 1963; the Czechoslovak Act No. 99/1963, dealing with the Code
of Civil Procedure; the Finnish Act No. 320 of 20 June 1963, defining anew the scope of the
application of the Finnish criminal law; and the Civil Code and the Code of Civil Procedure
of the Ukrainian Soviet Socialist Republic, promulgated on 18 July 1963, replacing the Civil
Code of 1922 and the Code of Civil Procedure of 1929 with the object of keeping up with
radical changes that “have taken place in the economy, social structure and political organiza-
tion of the Ukrainian Soviet Socialist Republic.”

The Governement of Colombia, in its contribution, reported that a judicial reform was
carried out in this country affecting its penal code and the competence, as well as the organiza-
tion, of its judiciary. Amendments were made in 1963 to the penal codes of Ghana and
Uzganda; to the codes of criminal procedure of Ceylon, Ghana, the Ivory Coast, Monaco and
the Republic of Korea; and to the Statute concerning the Comrades’ Courts in the Byelo-
russian Soviet Socialist Republic. Within this context, mention may be made also of the
Norwegian Act of 8 February 1963, amending the rules under which a suspect or an accused
person may be apprehended or taken into custody.

Some of the penal codes mentioned above, as well as amendment{s to existing codes and
a number of new laws, specifically deal with the protection of young persons, such as, in
China, the Peace Preservation Measures Enforcement Act of 1963, providing for reformatory
education for juvenile delinquents; in Costa Rica, Legislative Decree No. 3260 of
21 December 1963, concerning the protection of juveniles; in Morocco, the Penal Code of
26 November 1962, embodying fundamental principles with regard to youth offenders; in
Thailand, the Acts of 1963, establishing children’s and juveniles’ courts and the procedure
governing these courts; in Ghana, the Amendment of 7 May 1963 to the Code of Criminal
Procedure, introducing provisions in respect of juvenile delinquents; in Hungary, Decree No. 5
of 25 August 1963 of the Minister of Culture on measures of precaution applicable to children
and adolescents and on the application of protective care; in the United Arab Republic, the
amendment of 1963 to the Vagrant Minors Act No. 124 of 1949, making it a punishable
offence to expose a minor to vagrancy or to assist him to be a vagrant; and in Western Samoa,
the Samoan Crime, Amendment Act of 1963, amending the Crimes Ordinance of 1961 by
laying down how a death sentence is to be carried out and by exempting from sentence of
death persons under 18 years of age and pregnant women.

Judicial decisions relating to human rights, rendered by various courts in Austria, Belgium,
Canada, Ceylon, Chile, the Federal Republic of Germany, India, Ireland, Israel, Italy, Jamaica,
Japan, Nigeria, the Philippines, Romania, the United Kingdom of Great Britain and Northern
Ireland and the United States of America, are summarized in the present volume. These
court decisions are grouped according to the right to which each is related—namely, the right
to freedom of association and assembly; the right to equality before the law; the right to fair
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trial and hearing; the right to freedom of movement and residence; the right to freedom of
opinion and expression; the right to security of person; the right to freedom of thought,
conscience and religion; and the right to work and to the free choice of work.

Rules adopted in 1963 relating to the proper treatment of offenders and detainees are to
be found in this volume of the Yearbook; they include the Prisons Act, adopted by the Govern-
ment of Ghana of 12 December 1963; the Kenya Prisons Rules of 1963; the Prisoners Rules
promulgated by the Government of the Republic of Korea in 1963; the Retreats and Rehabil-
itation Act, promulgated by the Government of South Africa on 28 June 1963; and the New
Zealand Penal Institutions Amendment Act, No. 36, of 1963.

Press laws were adopted in 1963 in Ghana: the Newspaper Licensing Act, 1963; in Iraq:
the Publications Act (No. 24) of 4 April 1963; in South Africa: the Publications and Enter-
tainments Act of 28 March 1963; and in New Zealand: the Indecent Publications Act, 1963.
Other 1963 legislation affecting freedom of opinion and expression are the Brazilian Decrees
Nos., 52,286 of 23 July 1963 and 52,795 of 31 October 1963, respectively, approving the
regulations concerning broadcasting services and regulating the activities of radio and tele-
vision; and the Venezuelan Copyright Act of 1963.

Laws affecting marriage and family were promulgated in Czechoslovakia: Act No. 94/1963,
containing provisions governing marriage and family in a socialist society; Canada: the Dis-
solution of Marriage Act of 1963, authorizing the Senate of Canada to dissolve a marriage by
way of a resolution upon the petition of either party to the marriage; Gabon: Act No. 9/63 of
12 January 1963, on the maintenance obligation of the father of a child born out of wedlock,
and Act No. 20/63 of 31 May 1963, on the prohibition of the bride price; India: the Special
Marriage (Amendment) Act, 1963 (Act 32 of 1963) permitting, under a certain condition,
marriage between persons within degrees of prohibited relationship as laid down in the prin-
cipal Act; New Zealand: the Matrimonial Proceedings Act, No. 71, of 1963, consolidating and
making substantial alterations in the existing legislation relating to matrimonial proceedings,
and the Matrimonial Property Act, No. 72, of 1963, improving the provisions governing the
settlement of property disputes between husband and wife; Sweden: the Amendment to the
Act on Abortion, legalizing abortion in a specific. case; and Western Samoa: the Divorce and
Matrimonial Causes Amendment Act of 1963, involving the right given to either party in a
divorce action to cross-examine the other party in open court and limiting the right of appeal
against decisions of the court in divorce proceedings.

Labour legislation adopted in 1963 is well represented in the present volume. The Govern-
ments of El Salvador (by Decree No. 241 of 23 January 1963), Guatemala (by Legislative
Decree No. 1 of 2 April 1963), Libya (by Royal Decree of 22 November 1963), Mali (by Act
No. 62-67/AN-RM of 9 August 1962) and Mauritania (by Act No. 62-23 of 23 January 1963)
adopted rules governing labour. The Governments of the Syrian Arab Republic (by Legis-
lative Decree No. 218 of 20 October 1963) and Panama (by Act No. 29 of 29 January 1963)
amended the labour codes in force in their respective countries. Other aspects of trade union
rights were dealt within the laws adopted in 1963 in the following States: Argentina, Australia,
Belgium, Brazil, Canada, Cuba, Cyprus, Finland, Gabon, Hungary, Iran, Iraq, Ireland,
France, Itialy, Llechtenstem, Luxembourg, Madagascar, Spain, Sweden, Switzerland and the
United States of America.

Legislation adopted during 1963 in Italy and the United States of America deals with the
role of women in labour. In Ttaly, Act No. 66 of 9 February 1963 relates to the admission of
women to public office and to the professions, and Act No. 7 of 9 January 1963 abolishes the
so-called marrying clause in labour contracts and prohibits the dismissal of women workers
upon marriage. ‘In the United States, the Federal Equal Pay Act of June 1963, which the
Government adopted as an amendment to the Fair Labour Standards Act, assures women for
the first time of equal pay for equal work on a national basis.

The above legislation, together with that adopted in ‘Iran (Legislative Decree of
-3 March 1963, amending the Electoral Law of the House of Representatives and the Electoral
Law of the Senate, which had deprived women of the right to vote and to be elected) and in
Libya (the Amendment of 26 April 1963 to the Constitution of the United Kingdom of Libya
of 7 October 1951 according women the right fo vote) are in line with the world-wide trend
towards eliminating discrimination by reason of sex.

Reference may be made also to the provisions dealing with the prevention of discrimina-
tion and the protection of minorities in the new constitutions of Algeria, the Dominican
Republic, Kenya, Togo, Yugoslavia and Zanzibar, and in the United Nations Declaration on
the Elimination of All Forms of Racial Discrimination.

Agrarian legislation was the concern of many countries during 1963. Laws, the majority
dealing with the legal status of land, were promulgated in Cuba: Act of 3 October 1963,
providing for the nationalization of rural landholdings; Honduras: Legislative Decree No. 127
of 14 June 1963, amending the Agrarian Reform Law; Nicaragua: Decree No. 797 of
3 April 1963, promulgating the Land Reform Act; The Philippines: The Republic Act No. 3844
of 1963, promulgating the Agricultural Land Reform Code; Tunisia: Act No. 63-17 of 27 May
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1963, providing for encouragement for agricultural development and Act No. 63-19 of 27 May
1963 relating to co-operation in the agricultural field; the United Arab Republic: Act No. 15.0f
14 January 1963, prohibiting foreigners from being owners of agricultural land; and Western
Samoa: the Samoan Status Act of 1963, providing, inter alia, that only Samoans shall have
certain rights over land.

Measures were taken and legislation was adopted during 1963 in the ﬁeld of health in
the Byelorussian Soviet Socialist Republic, Haiti, Poland, Portugal, Romania, the Ukrainian
Soviet Socialist Republic, the Union of Soviet Socialist Republics and the Umted Kingdom
of Great Britain and Northern Ireland.

With regard to the right to education, laws were promulgated in 1963 aimed at further
developing vocational, secondary and higher education in Austria, the Byelorussian Soviet,
Socialist Republic, Hungary, Poland, Portugal, Romania, Spain, Thailand, Turkey, the
Ukrainian Soviet Socialist Republic, the Union of Soviet Socialist Republics. and the United
States of America, Peru adopted specific legislation (Legislative Decree No. 14 491 of 1963)
on the illiterates’ obligation to attend literacy centres.

The information dealt with in Part II of the present volume of the Yearbook relates’ to
Trust Territories under the administration of Australia (Trust Territory of Nauru and Trust
Territory of New Guinea) and the United States of America (Trust Territory. of the Pacific
Islands), and to Non-Self-Governing Territories under the administration.of Australia (Terri-
tory of Papua) and the United Kingdom of Great Britain and Northern Ireland (the Bahamas
and Swaziland),

- Part III contains the texts of or extracts from, the following mternational agreements:
the Convention on the Guarding of Machinery, adopted on 25 June 1963 by the International
Labour Conference at its 47th session; the Charter of the Organization of African Unity of
25 May 1963; Protocols Nos. 2, 3 and 4 to the Convention for the Protection of Human
Rights and Fundamental Freedoms, adopted by the Council of Europe on 6 May and
16 September 1963; and the Agreement Concerning the Establishment of an African and
Malagasy Industrial Property Office. Part III also contains a survey of the status of certain
multilateral agreements in the field of human rights adopted since 1946. .

In addition, Part III contains the text of the United Nations Declaration on the Elimina-
. tion of All Forms of Racial Discrimination, adopted by the General Assembly at its 1261st
meeting on 20 November 1963 [resolution 1904 (XVIID)]. The adoption of the Declaration
marked an important new trend in the work of the United Nations in the field of human
rights, and was accomplished during 1963 because the Sub-Commission on Prevention of
Discrimination and Protection of Minorities, the Commission on' Human Rights and the
Economic and Social Council, as well as the General Assembly, gave this matter absolute
priority. The Assembly, in resolution 1905 (XVIII), on publicity to be given to the United
Nations Declaration on the Elimination of All Forms of Racial Discrimination, inter alia
requested the Secretary-General and the specialized agencies “to ensure the immediate and
large-scale circulation of the Dcclaratlon, and to that end to pubhsh and distribute texts in
all- languages possible.”

The fifteenth anniversary of the Universal Declaratxon of Human Rights was celebrated
in 1963 in accordance with plans prepared by a Special Committee and approved by the
Commission on Human Rights and the Economic and Social Council.

The index to the present volume is arranged- accordmg to the rights—personal, civil,
political, social, economic and cultural-enumerated in the Universal Declaration of Human
Rights.

The demgnatlons employed and the presentation of the material in the Yearbook do not
imply the expressxon of any opinion whatsoever on the part of the Secretariat of the United
Nations concerning the legal status of any country or territory or of its authorities, or
concerning the delimitation of its frontiers.
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STATES



AFGHANISTAN

NOTE?

In May 1963 the Afghan Government, on the instructions of His Majesty the King,
appointed a Preparatory Committee of Experts to draw up the draft of the new Constitution

of Afghanistan, The Commitiee’s basic documentation included the United Nations Universal
Declaration of Human Rights.

The text of the new Constitution of Afghanistan will be forwarded for publication in the
Yearbook after its ratification and signature by the competent authorities.

* Note furnished by the Government of Afghanistan.



ALGERIA

CONSTITUTION OF THE DEMOCRATIC AND POPULAR
REPUBLIC OF ALGERIA
of 10 September 1963 *

PREAMBLE

For more than a century, the Algerian people

were engaged in a ceaseless armed, moral and poli-
tical struggle against the invader and all his forms
of oppression, since the aggression of 1830 against
the Algerian State and the occupation of the coun-
try by the French colonialist forces.

On 1 November 1954, when the struggle for
independence reached its final stage, the National
Liberation Front called for the mobilization of all
the energies of the nation.

The war of extermination waged by the French
imperialists became muore bitter still, and more
than a million martyrs paid with their lives for
their love of country and freedom.

In March 1962, the Algerian people emerged
victorious from this struggle, conducted for seven
and a half years by the National Liberation Front.

When it regained its sovereignty after 132 years
of colonial domination and feudalism, Algeria set
up new national political institutions.

Under the programme adopted by the National
Coungil of the Algerian Revolution at Tripoli, the
Democratic and Popular Republic of Algeria ‘is
concentrating on building up the country in ac-
cordance with the principles of socialism and
genuine exercise of power by the people, with the
peasants, the working masses and the revolutionary
intellectuals in the vanguard.

Having attained the goal of national indepen-
dence which the National Liberation Front had set
itself on 1 November 1954, the Algerian people
are pursuing the course of democratic and popular
revolution.

The revolution takes the form of:

The carrying out of a land reform and crea-
tion of a national economy to be administered
by the workers ;

A social policy for the benefit of the people,
designed to raise the level of living of the
workers, speed the emancipation of women with
a view to associating them in the management
of public affairs and the development of the
country, eliminate illiteracy, develop the nation-

! Approved by referendum on 8 September 1963
and published in the Journal officiel de la République
algérienne démocratique et populaire, Wo. 64, of
10 September 1963.
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al culture and improve housing and public
" health;

An international policy based' on national
independence, international co-operation, oppo-
sition to imperialism and solid support of move-
ments fighting for the independence or liberation
of their countries.

Islam and the Arabic language gave the Alge-
rians strength to resist the attempt to the colonial
régime to rob them of their identity.

It is the duty of Algeria to affirm that Arabic
is the national and official language and that Islam
is its basic source of spiritual strength; at the same
time, the Republic guarantees to every person
respect for his opinions and beliefs and freedom of
worship.

The National Popular Army, formerly the Na-
tional Liberation Army, was the spearhead of the
liberation struggle; it remains at the service of the
people. It participates, within the Party frame-
work, in political activities and in the establishment
of the new economic and social structure of the
country.

The basic objectives of the Republic reflect the
philosophical, moral and political traditions of the
nation and are in line with the international poli-
tical orientation chosen by the Algerian people.

The fundamental rights accorded to every citizen
of the Republic enable him to do his full share in
building up the country. They enable him to
achieve harmonious development and fulfilment
within the community, in accordance with the
interests of the country and the choices of the
people.

The basic principles which governed the choice
of solutions to the various constitutional problems
facing the Algerian State are that there must be a
progressive party and that it must play a pre-
dominant role in the formulation and supervision
of national policy.

The harmonious and efficient operation of the
political institutions established by the Constitution
is ensured by the National Liberation Front,
which:

Mobilizes, organizes and educates the people
for the attainment of socialism;

Ascertains and reflects the aspirations of the
people by maintaining contact with them at all
times;
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Formulates and defines national policy and
supervises its executlon'

Is composed of and is inspired and led by the
most enlightened and active revolutxonary ele-
ments; and

Whose organization and structure are based
on the principle of democratic centralism.

Ouly the party—a powerful motive force deri-
ving its strength from the people—can succeed
in wrecking the economic structures of -the past
and replacing them by economic power exercised
democratically by the peasants and the working
masses.

It is for the people to ensure that the political
institutions of the country have that stability which
is vitally necessary if the tasks of socialist con-
struction facing the Republic are to be carried out.

The classic presidential and parlementary régi-
mes cannot guarantee such stability, whereas a
régime based on the paramountcy of a sovereign
people and of a single party can effectively do so.

The National Liberation Front, which is the
revolutionary force of the nation, will maintain
such stability and be the best guarantor that the
policy of the country meets the wishes of the
people.

BASIC PRINCIPLES AND OBJECTIVES

Art. 1. Algeria is a2 democratic and popular
Republic.

Art. 4. Islam shall be the religion of the
State. The Republic shall guarantee to every person
respect for his opinions and beliefs and freedom
of ‘worship.

Art. 5. Arabic shall be the national and official
language of the State.

Art 8 The National Army shall be an army
of the people. Faithful to the traditions of the
fight for national liberation, it shall be at the
service of the people and at the orders of the
Government,

It shall defend the territory of the Republic and
participate in the political, economic and social

activities of the country within the party frame-
work.

Art. 10. The basic objectives of the Demo-
cratic and Popular Republic of Algeria are:

The safeguarding of national independence,
territorial integrity and national unity;

The exercice of power by the people, with the
peasants, workers and revolutionary intellectuals
in the vanguard;

The construction of a socialist democracy, the
struggle against the exploitation of man in any
form;

The guarantee of the right to work and free
education;

The _elimination of all vestiges of colonialism;

The defence of freedom and respect for the
dignity of the human person;

The struggle against all discrimination, parti-
cularly discrimination based on race or religion;
Peace in the world;

The condemnation of torture or any physical or
moral threat to the integrity of the human person.

Art. 11. ‘The Republic declares its adherence to
the Universal Declaration of Human Rights. Con-
vinced of the need for international co-operation,
it will give its support to any international organi-
zation which fulfils the aspirations of the Algerian
people.

FUNDAMENTAL RIGHTS

Art, 12 All citizens of both sexes shall have
the same rights and the same duties.

Art. 13. Bvery citizen over nineteen years of
age shall have the right to vote.

Art, 14. The inviolability of the home and
secrecy of correspondence shall be guaranteed to
all citizens.

Art. 15. No one may be arrested or prosecuted
except in the cases specified, before the judges
appointed, and in the conditions prescribed by
law.

Art, 16. The Republic recognizes the right of
every person to a decent living and to a share in
the national income.

Art, 17. The family, that fundamental unit of
society, shall be under the protection of the State.

Aret. 18, Education shall be compulsory and
access to culture shall be given to all, with no
discrimination other than that resulting from the,
aptitudes of the individual or the needs of the
community.

Art. 19. The Republic gnarantees the freedom
of the Press and other information media, freedom
of speech and of public address and freedom of
association.

Art. 20, The right to form trade unions, the
right to strike and the participation of workers in
the management of enterprises are recognized and
shall be exercised in accordance with the law.

Art. 21." The Algerian Republic guarantees the
right of asylum to all those who fight for freedom.

Art. 22. No person may make use of the rights
and freedoms enumerated above to jeopardize the
independence of the nation, the integrity of the
territory, the national unity, the institutions of the
Republic, the socialist aims of the people or- the
principle of the unity of the National Liberation
Front,

THE NATIONAL LIBERATION FRONT

Art. 23. The National Liberation Front shall
be the one and only progressive party in Algeria.

Art. 24, The National Liberation Front shall
define national policy and inspire State action.

It shall supervise the activity of the National
Assembly and the Government.

Art. 25. The National Liberation Front reflects
the profound aspiration of the people.

It shall educate and organize them; it shall guide
them towards the achievement of their aspirations.
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Art. 26. The National Liberation Front shall
achieve the objectives of the democratic and popu-
lar Revolution and build socialism in Algeria.

EXERCISE OF SOVEREIGNTY
THE NATIONAL ASSEMBLY

¢+ Art. 27. National sovereignty is vested in the
people, who shall exercise it through their repre-
sentatives to a National Assembly, nominated by
the National Liberation Front and elected for five
years by direct and secret universal suffrage.

Art, 28. The National Assembly shall express
the will of the people; it shall enact laws and
supervise Government action.

Art. 29. The manner of election of deputies to
the National Assembly, their number, qualifica-
tions for eligibility and system of incompatibility
of offices shall be fixed by law.

If the election of a deputy is challenged on
grounds of irregularity, the Creditentials and Vali-
dation Commission provided for in the-rules of
procedure of the Assembly shall decide the matter
by the procedure specified in the rules.

EXECUTIVE POWER

Art. 39. Executive power is entrusted to the
Head of State, who shall have the title of President
of the Republic.

He shall be elected for five years by direct and
secret universal suffrage, after being nominated by
the party.

Any Moslem of Algerian who is over thirty-five

years of age and is in possession of his civil and
political rights may be elected President of the
Republic.

JUSTICE

Art. 60. Justice shall be dispensed on behalf of
the Algerian people in the conditions laid down in
the law organization of the judiciary.

Art, 61, In criminal matters, the right to
defence is granted and gumaranteed.

Arf. 62. In the exercice of their functions, the
judges shall be governed only by the law and the
interests of the socialist Revolution.

Their independence shall be guaranteed by law
and by the existence of a Higher Magistrates’
Council.

AMENDMENT OF THE CONSTITUTION

Art. 71, Action to amend the Constitution shall
be initiated jointly by the President of the Repub-
lic and an absolute majority of the members of
the National Assembly.

Art. 72. The procedure for amending the Con-
stitution shall comprise two readings and two. votes
by an absolute majority of the members of the
National Assembly, at an interval of two months.

. Art. 73. The draft legislation shall be submitted
for the approval of the people by a referendum.

TRANSITIONAL PROVISIONS

Art. 76. Arabic shall be used throughout the
territory of the Republic as soon as possible.
Nevertheless, notwithstanding the provisions of this
Constitution, as a transitional measure, French
may be used simultaneously with Arabic.

ACT No. 63-96 OF 27 MARCH 1963 ESTABLISHING
THE ALGERIAN NATIONALITY CODE *

Chapter 1
GENERAIL PROVISIONS

Art. 1. The requirements for the possession of
Algerian nationality shall be determined by law
and, in certain cases, buy duly ratified and pub-
lished international tfreaties or agreements, in par-
ticular those signed on 18 March 1962 between the
representatives of Algeria and the representatives
of France.

In case of conflict, the provisions of the interna-
tional treaties or agreements duly ratified and
published shall override those of municipal law.

Art. 2. Provisions relating to the attribution of
Algerian nationality as the nationality of origin

% Text published in the Journal oﬁ‘iczel de la Répu-
blique algérienne démocmnque et populaire, No. 18,
of 2 April 1963.

shall apply to persons born before the date on
which those provisions become operative.

Nevertheless, such application shall not affect
the validity of instruments executed by the persons
concerned under earlier legislative provisions, or
the rights acquured by third partles under the same

legislative provisions. ;

The conditions governing the acquisition or loss
of Algerian nationality shall be those prescribed
by the legislation in force on the date of occur-
rence of the events or acts entailing such acquis-
ition or loss.

Art. 3. For the purpose of this Act, a person of
either sex shall attain his or her majority on
reaching the age of twenty-one years.

The ages and periods specified in this code shall
be calculated on the basis of the QGregorian
calendar.
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Art. 4. The expression -“in Algeria® shall be
understood to refer to the entire territory of
Algeria, Algerian territorial waters and Algenan
ships and aircraft, ‘

1

“Chapter II
NATIONALITY OF ORIGIN

‘Art, 5. The following shall be of Algerian
nationality by filiation:

(1) A child born of an Algerian father;

(2) A child born of an Algerian mother and
an unknown father,

Art. 6. The following shall be of Algerian
nationality by birth in Algeria:

(1)' A child born in Algeria of an Algerian
mother and a stateless father;

(2) A child born in Algeria of unknown
parents,

Nevertheless, a child born in Algeria of un-
known parents shall be deemed never to have been
an Algerian national if, during his minority, his
* filiation is equally ® established with respect to
an alien under the national law of such alien, he
possesses the nationality of the latter.

A new'born child found in Algeria shall be
presumed, until the contrary is proved, to have
been born in Algeria.

.(3). A child born in Algeria-of an Algerian
mother and an alien father himself born in Alge-
ria, unless the child repudiates Algerian national-
ity during the two-years period preceding: the
attainment of his majority.

Art. 7. A child who is an Algerian national by
virtue of articles 5 and 6 above shall be deemed
1o have been an Algerian national from birth, even
. if the statutory requirements for the attribution of
Algerian nationality are established only sub-
sequent to his birth, " The atiribution of Algerian
nationality at birth and the deprivation or repu-
diation of such nationality in accordance with the
provisions of paragraphs 2 and 3 of article 6 shall
not affect the validity of instruments executed by
the person concerned or the rights acquired by
third parties based on the apparent nationality
previously possessed by the child,

Chapter 111

. ACQUISITION
OF ALGERIAN NATIONALITY .
FParagraph 1

ACQUISITION
BY APPLICATION OF THE Law

Art. 8, Acquisition by participation in the
struggle for liberation: Persons who took part in

s The word “equally” was corrected by Act No. 63-
96 of 27 March 1963 establishing the Algerian Nation-

ality Code (amendment), published in ‘the Journal .

officiel de la République algérienne démocratique et
populaire, No. 21, of 12 April 1963, being replaced
by the word “lcgally”.

the struggle for national liberation and are resident
in Algeria shall, unless the Minister for Justice
objects, be entitled to Algerian nationality.

They shall submit a declaration to the Minister
for Justice within the six months following the
promulgation of this code.

Art. 9, Acquisition of Algerian nationality
through the option provided for in the Evian
Agreements,

The following shall acquire Algerian nationality
by applying for registration or confirmation of
their registration on the lectoral lists after a period
of three years commencing on 1 July 1962:

(1) Persons born in Algeria and furnishing
proof of ten years’ habitnal and regular residence
in Algeria territory on the date of self-deter
mination;

(2) Persons furnishing proof of ten years habit-
val and regular residence in Algerian territory on
the date of self-determination and whose father or
mother, born in Algeria, meet or could have met,
the requirements for the exercise of Algerian civic
rights;

(3) Persons furnishing proof of twenty years’
habitual and regular residence in Algeman terri-
tory on the date of self-determination.

However, a child born prior to the date of ac-
quisition by his father or his mother of Algerian
nationality by virtue of the provisions of the three
preceding sub-paragraphs shall retain his national-
ity of origin. On attaining his majority, he may
acquire Algerian nationality by making a declara-
tion in accordance with the administrative provi-
sions laid down in chapter V, artlcles 27 and 28,
of this Act.

Are. 10, Pgrsons convicted of crimes against.
the Nation committed after 18 March 1962 may
not benefit from the provisions of the preceding
article.

Art. 11. Acquxsmon of Algerian nationality by
birth and residence in Algeria,

Unless the Minister for Justice objects in ac-
cordance with article 28 hereunder, the following
persons shall acquire Algerian nationality if,
within the two years preceding attainment of their
majority, they declare their desire to acquire such
nationality and if at the time of making such
declaration they are habitually and regularly resi-
dent in Algeria:

(1) A child bom in Algerm of an Algerian
mother and an alien father born outside Algerian
territory;

(2) A child born in Algeria of alien parents
who were themselves born in Algeria subsequent
to the promulgation of this Code.

,Sillence on the part of the Minister for Justice
after five months reckoned from the date of sub-
mission of the application shall imply consent.

Art. 12, An alien woman who marries an
Algerian may acquire Algerian nationality through
the effect of the marriage. .

She must formally declare, before the marriage .

is solemnized, that she repudiates her nationality
of origin.
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- Such declaration may.be made: without authon-
zatwn, even if the woman is a minor; :

The application’ shall be addressed to the Minis-
ter: for Justice, who may reject it. w

Faﬂmg rejéction’ within' a period” of six months,
Algerian nationality shall be acqmred 4nd shall
take effect from thé ‘date of the marriage, provided
that the marriage has not-been:annulled or dissolv-
ed at the date of the express or tacit consent of
the Minister, for Justice. = . . T :

Instruments executed by the woman in accord-

ance with her prekus nauonal legmlatmn shaIl‘

remain valid,- = . v

*The'samé ‘provisions shall apply to an alien
womian who. married an-'Algerian natzonal pncr to
the promulgation of this Code. -

P N Paragmph 2
R, NATURALIZATION B

iy
*

Art '13 " An alien Who S0 requests may acquire
Algerian ‘nationality, provided that:' = * -

(1) He has resided in A]gcrla for at Ieast ﬁve
years at ‘the date of his request;’. 7.

@) ‘He is reSIdent in, AIgena at the tzme of
* signature of the ‘decree granting thé’ naturahzatlon,

(3} He has attamed his ma]onty,

(4) Heis of, gocd conduct and moral character
and has-not been conthed.of an mfamous crime;

“(5) - He' can provide evidence of adequate means
of support; _ @t

20O) He is' sound m bcdy and mmd

The request shall be addressed to the Mmlster
for, Iustlce, who. may, however, reject it undcr the
terms of artlcle 28 hereunder Vs

Art. 24 —Exceptzons ,“ :‘

The Government may choose to dlsregard a
criminal conviction handed down in a forelgn
country, ;

Notwithstanding . the prov.tslons cf artlcle 13
paragraph 6, an, alien whose, mﬁrmxty or ﬂlness
was contracted in the service of or in furthermg
the interests of Algeria may | be~naturahzed

. Notwithstanding the conditions. spcclﬁed in the
precedmg amcle, an-alien!who has rendered out-
standing services o . Algeria -or: whose naturaliza-
tion would be of exceptional interest.to Algeria
may be-naturalized., ,,The wife and the children of
a deceased alien who in his lifetime could have
been ‘included in the category referred to in this
paragraph may request his posthumous naturali-
zation ‘at the same time as they apply for thelr
own naturalization. "/ "

Art. 15, Naturahzatlon shall be granted by
decree;

“The. mstrumeat of naturahzatxon may, at the
request of the ‘person concerned change h1s sur—
name- and- ﬁrst names:«*. - . 5 @

‘Upon mere presentatwn of the 'mstrument‘ of
naturalization, the civil registry officer shall amend
in-his records.all entries relating to the naturaliza~
tion and, where. applicable, the.surname.and first
names, R

v

‘Art.'16, The privilege of  naturalization may,
however, be withdrawn from- the beneficiary if it
is found, two yearsafter publication of the natu-
ralization’ decree, that he did not meet the statu-
tory requirements, or that the naturalization was
obtained by fraudulent means,

The withdrawal shall be effected by the same
procedure as the grant of naturalization. The
person concerned shall, however, after having been
duly ‘warned, have the right-to produce, within a
period of two meonths after, evidence and docu-
ments in- support of his case.

Where the vahdlty of instruments executed prior
to the publication of the revocation order was
dependent on the possession .by the person con-
cerned of Algerian nationality, such validity may
not be contested on the ground that the person
concerned has not acquired ‘Algérian nationality,

Paragfaph 3
RECOVERY

Art 17, Algenan nauonahty may be restored
by, decree to any person who, having had that
nanonahty as hi$ nationality of origin and having
lost " it,” requests such. restoration .after at least
e1ghteen months’ habltual res:dence in Algerla

i BRI

Pamgmpk 4
EFFEC’I‘S OF ACQUISITION

Art. 18 Individual effect: a person acquiring
Algerian nationality shall, from the date of acquis-
ition, enjoy .all the rights mherent in the stams of
an Algerian national.

Art, 19, However, during the penod of ﬁve
years following. his naturalization, an alien. who
becomes -a naturalized Algerian may not. be
appointed to .elective functions. He may be
relieved: of - this dlsablhty by. the decree of natu-
rahzauon. ,

© Art. 20, Collectlve eﬁect the minor chlldren of
persons: acquiring. Algerian nanOnahty under- ar-
ticle 11 of this-Code shall acquire Algerian natlon-
ality at the same time as their parent.

Unmarried minor children -of a person who has
recovered Algerian' nationality, “if actually residing
with such person, 'shall recover or acquu'e Algenan
nationality as of right. ' s

The instrument of naturahzanon may confer .
Algerian nationality on the minor children of a
natoralized alien. They shall nevertheless have the
right to renounce Algerian nationality between
their eighteerth- and twenty-first yeais.

Chapter IV"
LOSS AND DEPRIVATION

oL ‘,Paragrapkl :
e © 'Loss

Art. 21, The followmg shall Iose Algenan
natlonahty = ‘

Q)7 An Algenan natlonal who has voluntanly :
acquired,. in, a foreign. country; a, forelgn nation-
ality: and is authorized. by decree to glve up his
AIgenan nationality; podhe .
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(2) An Algerian national, even if a minor, who
has a foreign natiopality of origin and is author-
ized by decree to give up his Algerian nationality;

(3) An Algerian woman who by marriage with
an alien effectively acquires the nationality of her

husband by the fact of her marrtage and has been’

authorized by decree, prior to the solemnization of
the marriage, to give up her Algerian nationality;

{4 An Algerian national who declares that he
renounces Algerian nationality .in the circum-
stances described in the third paragraph of ar-
ticle 20;

(5) An Algerian national who holds a postin a
public service of a foreign State or in a foreign
army and retains that post six months after the
date of the direction to resign it which the Alge-
rian Government shall serve on him.

Art. 22. Loss of nationality shall take effect:

(1) In the cases referred to in paragraphs 1
and 2 of article 21, from the date of publication
of the decree authorizing the person concerned to
give up his Algerian nationality;

(2)  In the case referred to in paragraph 3, from
the date of solemnization of the marriage;

(3) In the case referred to in paragraph 4, from
the date of the declaration, duly signed by the
person concerned and addressed to the Minister
for Justice;

(4) In the case referred to in paragraph 5, from
the date of publication of the decree stating that
the person concerned has lost his Algerian nation-
ality, ‘ -

This decree shall be issned not less than six
months after the date of the direction to resign the
post in the foreign country and only if the person
concerned has had an opportunity to submit his
observations. The decree may be revoked if it is
shown that the person in question has, during the
time allowed, been unable to resign his post in the
foreign country.

Art. 23, Loss of Algerian nationality shall
extend its effect, without further formality to the
unmarried minor children of the person incurring
the loss who actually reside with him, in the cases
r%ferred to in paragraphs 1, 2 and 4 of article 21
above.

In the case referred to in paragraph 5, loss of
nationality shall not extend to the minor children
unless the decree expressly so provides.

Paragraph 2
DEPRIVATION

Art. 24.  Any person who has acquired Algerian
nationality may be deprived of it if:

{1) He is convicted and sentenced for an act
constituting a crime or offence (délir) against the
internal or external security of the Algerian State;

(2) He is convicted in Algeria or in a foreign
country of an act constituting a crime and sen-
tenced therefor to a term of more than five years’
imprisonment;

(3) He has wilfully evaded his military obli-
gations; '

(490 He has performed, for the benefit of a
foreign State, acts incompatible with Algerian
nationality and detrimental to the interests of the
Algerian State,

Deprivation shall not be incurred unless the acts
with which the person concerned is charged
occured within the ten years following the date on
which he acquired Algerian nationality.

Deprivation may be ordered only within a
period of five years following the commission of
the said acts.

Art. 25. Deprivation shall be ordered by decree
after the party concerned has been given an op-
portunity to submit his observations.

- For this purpose, he shall be allowed a period of
two months,

Art, 26. Deprivation of nationality may be
extended to the wife and minor children of the
person concerned.

Provided that it may not be extended to his
minor children unless it is also extended to their
mother.

Chapter VII

SPECIAL PROVISIONS

Art. 43. Those persons shall be deemed to be
Algerian nationals who fulfil the requirement set
forth in article 5 above but who, prior to the
promulgation of this Code, possessed a foreign
nationality acquired by a voluntary acl on their
own part or on the part of their parents under the
provisions relating to naturalization or the acquisi-
tion of civil rights, which applied to Algerian
nationals prior to 1 July 1962.

However, such persons may repudiate Algerian
nationality, provided that they notify the Minister
for Justice of such repudiation within the six
months following the promulgation of this Code
by submitting a declaration in writing either to
the Minister for Justice, or to diplomatic and
consular representatives abroad, such declaration
being lodged in exchange for a formal receipt.



ARGENTINA

LEGISLATIVE DECREE No. 6676 OF 9 AUGUST 1963
TO ISSUE REGULATIONS RESPECTING WORK IN PORTS

SUMMARY

The text of the Legislative Decree was published
in Boletin Oficial, No. 20198, of 19 August 1963.

Section 1 of the Legislative Decree reads as
follows:

“In the jurisdiction of the ports of the Nation
the co-ordination of the tasks assigned to State
bodies, the methodical systematisation of the serv-
ices provided by private persons, the regulation
of port activities, the promotion of their tech-
nological improvement and mechanisation, the
settlement of industrial disputes arising out of such
activities and the imspection of labour in ports
shall be the responsibility of a co-ordinating com-
mittee presided over by an executive director. The
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combined committees for the entire country shall
form the General Administration of Ports”.

Other provisions of the Legislative Decree deal
with the composition and the terms of reference
of a co-ordinating committee; labour regulations;
the tripartite tribunal set up under the jurisdiction
of the co-ordinating committee; inspection of
labour in ports; the dockworkers’ placement
centre; and the dockworkers’ fund.

The text of the Legislative Decree in Spanish
and translations into English and French have
been published by the International Labour Office
as Legislative Series 1963 - Arg. 1.
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HUMAN RIGHTS IN 1963

I. Legislation

1. RigHT TO SOCIAL SECURITY

The Disabled Persons Accommodation Act, 1963
(Commonwealth) provides for assistance by the
Commonwealth towards the provision of residen-
tial accommodation for certain disabled persons.
There already exist in Australia establishments
known as “sheltered workshops” that provide
employment for disabled people. The purpose of
this Act is to enable the Commonwealth to make
grants to religious, benevolent and other approved
welfare organizations to assist them in providing
accommodation for disabled persons working in
sheltered workshops so that they may reside near
their places of employment.

2. RIGHT OF ABORIGINES

The Aborigines Protection (Amendment) Act,
1963 (New South Wales) amends the Aborigines
Protection Act, 1900-1943 (New South Wales) by
omitting all protective provisions of a restrictive
character.

The Native Welfare Act, 1963 (Western Austra-
lia) consolidates and amends the law relating to
and providing for the welfare of the Aborigines of
that State. Section 5 of the Act estabished the
Department of Native Welfare, which is to be
under a Minister of State and to be charged with
the duty of promoting the welfare of Aborigines.
The duties of the Department are specified in sec-
tion 7 and include the following:

“to exercise such general supervision and care
in respect to all matters affecting the interests and
welfare of natives as the Minister in his discretion
considers most fit to assist in their economic and
social assimilation by the community of the State,
and to protect them against injustice, imposition
and fraud”.

* Note furnished by Mr. Patrick Brazil, Attorney-
General’s Department, Canberra, government-appoint-
ed correspondent of the Yearbocok on Human Rights,
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. Court Decisions

1. RIGHT OF FAIR TRIAL

ReGma v. DoOoLAN
(1962) Queensiand Reports 449
Queensland Court of Criminal Appeal

The appellant was charged jointly with two
other persons with robbery in company and all
three were convicted of that crime. At the trial,
the appellant was not legally represented, but the
other defendants were.

Evidence was given that one of the other defend-
ants, Tallis, made a written statement to the police
which might be said to implicate the appellant.
Evidence was also given that a copy of the state-
ment was handed to the appellant who read it and
then said that he thought that Tallis had more
sense than to give the police a statement, adding:
“He has dobbed us all in™.

At the close of the prosecution’s case, the two
other defendants gave evidence on oath. When
their evidence concluded, the trial judge asked the
appelant whether he wished to give evidence but
did not ask whether the appellant desired to call
other witnesses. The appellant replied that he did
not wish to say anything to the jury and did not
wish toc make 2 statement from the dock.

Section 618 of the Queensland Criminal Code
provides, among other things, that “At the close
of the evidence for the prosecution the proper
officer of the Court is required to ask the accused
person whether he intends to adduce evidence in
his defence...”. '

Held that it is necessary that an accused person
—particularly when he has no legal represen-
tation—should be informed of his right to
“adduce evidence™, ie., to give evidence himself
or to call witnesses, and although it did not clearly
appear that the appellant did desire to call evi-
dence at his trial, it also did not appear that he
did not desire to do so. In the circumstances
there had been a mistrial and the conviction of
the appellant should be quashed.

Held also that the appellant’s comments on
Tallis’s statement were strictly admissible, but it
was a matter for the exercise of the discretion of
the trial judge whether he should refuse to admit
them in evidence. The comments were not capable
of amounting clearly to an admission of the truth



18 AUSTRALIA

of Tallis’s statement, and the jury were not justi-
fied in acting on them as evidence against the
appellant.

Recmva v. JusTicEs oF RANKINE RIVER

Ex parte Sydney; Ex parte Pluto
3 Federal Law Reports 215
Supreme Court of Northern Territory of Australia

Two Aborigines were summarily tried for
assault in proceedings before two justices, the
first of whom was manager of the cattle station
on which the Aborigines and the complainant were
employed. The proceedings were challenged for
bias in the Supreme Court on the grounds

(1) that the first justice was disqualified from
sitting by reason of his position as over all superior
of each of the parties in their working lives; and

(2) that the second justice’s statements and

behaviour during and between the summary trials

indicated bias on his part.

Held that the challenge, in so far as it concerned
the second justice, succeeded, and the convictions
should be quashed.

Bridge, J., dealing with the remarks of the
second justice (Mr. Richardson), said that he was
satisfied that most of Mr. Richardson’s admitted
performances as a justice on the day of the sum-
mary proceedings called for some censure. He
considered that the form in which Mr. Richardson
chose to couch his comments was, to say the least
of it, beneath the dignity 6f a court of justice. A
judicial officer should observe the standards of
expression demanded by the dignity of his office.
He criticized one comment as lacking this dignity
and more particulary as hinting at a discrimination
between Black and White. )

Another remark made by the justice was de-
scribed by Bridge, J., as “highly indiscreet”. It
could well have led any reasonable person hearing
it and attending the trials to suppose that Mr. Ri-
chardson was making a disciplinary rather than a
judicial approach to the summary proceedings.
Such an approach would clearly be a serious
departure from the proper course of justice.
There was a -justifiable suspicion that in each trial
there had been an improper interference with the
course of justice due to a real likelihood of bias
on the part of M. Richardson. Bridge, J., was
satisfied that the justice unconsciously, but effec-
tively, allowed discriminatory and disciplinary
leanings against the two accused before him to
displace judicial impartiality in his mental process.

2. RIGHTS OF ACCUSED PERSON
POLICE INTERROGATION

REGINA V. Evans
(1962) South Australia State Reports 303
Supreme Court of South Australia
This case was mainly concerned with the admis-
sibility of an unsworn statement as evidence, but

in the course of their joint judgment, Napier, C. J.,
Mayo and Chamberlain, J. J. said (at pp. 306-307):

“In this connexion, it should be pointed out that
case, it is apparent that there are police officers

who are under some misapprehension as to their
duty, and we think that the time has come for
this Court to say, quite bluntly, that it is not per-
missible for a pohce officer to persist in interro-
gating persons in custody beyond the point at
which they intimate the desire to say nothing or no
more. It is, we think, a fortiori, that the ques-
tioning ought to stop when the suspect declines to
speak save in the presence of his solicitor. This
is, in our opinion, a fortiori in that police officers
—and for that matter Crown Prosecutors—
ought to realize that, apart from advising his
client, the presence of a solicitor may be the
client’s security against misinterpretation or dis-
tortion of his answers.

“In this connexion, it should be pointed out that
—as it is now practised—the business of inter-
rogating persons in custody is apt to be one-sided.
The suspect is taken to a police station and ques-
tioned by two more officers. The questions and
answers are not, usually, recorded at the time, but
are subsequently—it may be the next day or
even later—recorded by one of "the . officers,
according to the best of his recollection, and the
note so made is thereafter treated as,the authentic
record of the interrogation (cf. per Sholl J. in
R. v. The Governor of the Metropolitan Gaol;
Ex parte Molinari (1962) V.R. 156.°

“It seems to us that it is' a- tribute to the repu-
tation and integrity of the Police Force in this
State that this usage should be generally accepted
as a matter of course; but we think that an accused
person is not to be blamed if he declines to trust
this method of preparing the record, and prefers
to have some check on it. We can understand the
impatience of a detective who meets with an
obstacle of this kind, when he wants to get on with
the business; but the answer is that the caution is
not a mere form of words. The fact is that the
suspect is not obliged to say anything, and, if he
declines to speak save in the presehce of his solic-
itor, the police officer who allows-zeal to outrun
discretion, or who tries to brow-beat or trick the
suspect into answering, may be doing a grave
disservice to the Force to which he belongs, and
to the administration of justice.

“In the case before us, it appears that the trial
judge was put into a difficult position by the
intransigence of the parties. The queéstion that he
proposed to put to the witness McCallim was
quite proper. There can be no objection to a
police officer saying to a person in custody ‘So
and so tells me such and such, do you wish to say
anything about that?” But when objection was -
taken to the detective being asked a general ques-
tion, whether anything had geen said by way of
explanation for the appellant’s possession of the
goods, we think that:the learned judge might have
overruled the objection, but, whether he did so or
not, we. think that it would -have been better if he
had rejected the evidence of the further ques-
tioning. It is obvious that the police officer was
trying to make capital out of the appellant’s re-
fusal to speak until he has seen his solicitor, and
that is somethmg that the Court ought not to
countenance.”

? Noted in the Austrahan contnbutlon to’ the
Yearbook on Human Rights for 1962, pp. 10-11



AUSTRIA

PROTECTION OF HUMAN RIGHTS IN LEGISLATION
AND JUDICIAL DECISIONS, 1963 *

It may first be mentioned that ‘Austria, as
already repeatedly emphasized, possesses a system
of civil liberties with a history of development
extending over a period of about one hundred
years. Consequently, there is no special need to
mention the fact that Austrian constitutional law
fully meets the requirements set forth in interna-
" tional proposals in this field, such as those expressed
in the draft International Covenant on Civil and
Political Rights. Austria’s efforts in this connexion

are therefore mainly directed towards maintaining
and strengthening public awareness of the funda-
mental rights which have been incorporated in the

Austrian system of law in order to protect the
individual against the power of the State. This
objective has been largely achieved by the insti-
tution of a constitutional jurisdiction, charged by
the constitution with ensuring the observance of
-the constitutionally guaranteed fudamental rights
and freedoms, not only by the Administration but
also by the Legislature.

The safeguarding of human rights in the inter-
national field also occupies a particularly impor-
tant place within the framework of fundamental
rights and freedoms at the present time. In addi-
tion to participating actively in United Nations
efforts in this connexion during the year under
review, Austria also prepared, in co-operation
with the other member States of the Council of
Europe, for the purpose of safeguarding human
rights at the regional level within the frame-
work of the Council of Europe, Protocol No. 4
to the European Convention for the Protection of
Human Rights and Fundamental Freedoms, which
was signed on 16 September 1963 at Strasbourg.
‘With this additional Protocol, the prohibition of
imprisonment for debt, the right to freedom of
movement, the right to leave any country, the pro-
hibition of expulsion from one’s country, the
right to return to one’s country at any time and
the prohibition of collective expulsion have now
been incorporated in the series of freedoms guar-
anteed by the European Convention for the Pro-
tection of Human Rights and Fundamental Free-
doms. It is anticipated that this Additional
Protocol will be ratified by Austria during 1964,

The following specific developments are re-
ported,

! Note furnished by the Government of Austria.

A. Legislation (Acts and Ordinances)
I. FUNDAMENTAL FREEDOMS

1. RicHT 10 A FAIR HEARING

(@) Federal Act, BGBIL (Bundesgesetzblatt)
No. 66/193, established the possibility of renewing
certain criminal appeal proceedings to safeguard
the right to equality of defences.

(b) An Ordinance of the Federal Ministry of
of Justice, BGBI No. 39, provided for the transfer
to Kapfenberg of the Aflenz notary public office,
thus taking into account the actual distribution of
population in that area and providing better facil-
ities for members of the public seeking legal
remedy.

2. RicET TO THE FREE CHOICE
OF EMPLOYMENT

Federal Act, BGBL No. 35/1963, amended the
Order Promulgating the Industrial Code.

3. RIGHT TO PARTICIPATE
N THE ForMATION OF NaTiONAL Poricy

(@) Under the Popular Initiative (Volksbegeh-
ren) Act, BGBI. No. 197/1963, the procedure for
initiation and submission of such proposal has
been regulated on the basis of the Federal Consti-
tution. This has served greatly to strengthen those
aspects of the Federal Constitution which call for
a direct form of democracy,

(b) Under Federal Act, BGBlL No. 286/1963
provision is made for a contribution towards the
expenses of local branches of parties seeking elec-
toral representation in the National Council, in
order to facilitate them in the exercise of their
parliamentary functions.

II. COLTURAL RIGHTS

1. Under the FEducational Assistance Act,
BGBI. No. 249/1963, generous provisions has been
made for study grants to university students and
art academy students, thus guaranteeing the widest
possible access to education for all sections of the
population, irrespective of incomie.

2. In this connexion, Ordinances BGBL
Nos. 135, 136, 137, 142, 143, 153, 154, 135, 156,

(157, 162 and 207/1963 may also be mentioned.
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Under these Ordinances, new curricula were estab-
lished for a number of different types of school.

B. Judicial Decisions

Of the numerous decisions handed down by the
Constitutional Court during the year under review,
in fulfilment of its role as guardian of human
rights, the following may be mentioned:

1. By its decisions of 12 March 1963, B 132/1962,
the Constitutional Court ruled that unconstitu-
tional denial of a statutory tax benefit represents
a violation of the constitutionally guaranteed right
to own property.

2. According to the decision of the Constitu-
tional Court of 25 March 1963, B 182/1962, a
violation of the constitutionally guaranteed right
to free choice of employment occurs if the prac-

tice or exercise of a particular gainful occupation
is prohibited by a ruling of an administrative
authority, the prohibition being based on an un-
constitutional law or taking place illegally; in such
cases, the impossibility of applying the law is to be
regarded as equivalent to illegality.

3. The decision of the Constitutional Court of
7 December 1962, B 14-17/1962, which was pub-
lished omnly in the year under review, is also
significant. By that decision, the Constitutional
Court ruled that generally binding legislative pro-
visions which have not been publicly promulgated
are at variance with the Austrian people’s sense
of justice.

4. By its decision of 29 June 1963, B 233/1962,
the Constitutional Court held that the consti-
tutional right to free choice of employment
extends also to civil servants.



BELGIUM

NOTE!

I. Legislation

The act of 28 January 1963 amends the Aét of
20 September 1948 making provision for the or-
ganization of the economic life of the country
and the Act of 10 June regarding the health and
safety of workers and sanitary working conditions
and workplaces (Moniteur belge of 8 Febru-
ary 1963).

This Act is intended to consolidate the legisla-
tion respecting work councils and committees for
safety, hygiene and improvement of workplaces.
It initiates the representation of young workers
under the age of twenty-one years. The executory

provisions of the Act allow young workers to take{

part in the election of their representatives as soon
as they have attained the age of sixteen years, and
adjust the electoral conditions for foreign workers
to the provisions of the Treaty of Rome (a detailed
commentary on this Act and its executory provi-
sions appears in the Revue du Travail, March 1963,
pp. 172-180),

The Act of 16 April 1963 respecting the resettle-
ment of handicapped persons (Moniteur belge of
23 April 1963} and the royal order of 5 July 1963
respecting the resettlement of handicapped persons
(Moniteur belge of 13 July 1963) have the effect
of recasting legislation dating from 1958 (Act of
28 April 1958, Moniteur belge of 14 May 1958),
which it had not proved possible to apply really
effectively (a detailed commentary on these new
provisions appeared in the Revue du Travail,
?Spoxg’il 1963, pp. 350-357, and July 1963 pp. 629-

The Act of 25 April 1963 relating to the admin-
istration of public agencies for social security and
state insurance (Moniteur belge of 25 July 1963)
regulates the joint administration, by representa-
tives of employers’ and workers’ organizations, of
a number of public agencies controlling the various
branches of social security. (The Revue du Tra-
vail of July 1963 published a detailed commentary
on the provisions of this Act, pp. 661 and 662.)

1 This note is based on information and texts
received through the courtesy of Mr. Edmond Lesoir,
Honorary Secretary-General of the International Insti-
tute of Administrative Science, Brussels, government-
?%)plc:inted correspondent of the Yearbook on Human

ights.

[
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The Act of 10 June 1963 amending the Act of
19 August 1948 respecting public welfare benefits
in peace time (Moniteur belge of 2 Yuly 1963)
allows the King himself to decide, in certain cir-
cumstances, which measures, benefits or services it
is essential to provide in order to meet urgent
requirements, when the joint committees have
failed to do so or when no appropriate joint com-
mittee exists (a fuller commentary was published
by the Revue du Travail of July 1963, pp. 659 and
660).

The Act of 1 July 1963 provides for the estab-
lishment of grants for professional advancement
(Moniteur belge of 17 July 1963). The purpose
of this Act is to provide grants for professional
advancement to: young workers attending courses
in order to complete their intellectual, mental and
social training; and workers who have successfully
completed a full course of evening or Sunday
instruction enabling them to improve their profes-
sional qualifications. (Fuller details of this Act
were published in the Revue du Travail, July 1963,
pp. 628 and 629.)

The Act of 30 July 1963 regulates the status of
commercial representatives (Moniteur belge of
7 August 1963), This Act puis an end to the
controversy regarding the existence or non-exist-
ence of a dependent relationship by establishing a
presumption according to which, unless it is
demonstrated to the contrary, commercial repre-
sentatives are always employed under the terms of
an employment contract. It establishes the grant-
ing of compensation for dismissal on account of
loss of customers and determines the rules appli-
cable to the right to and the calculation of com-
mission, and to the clauses relating to non-compet-
ition, insolvency of customers and arbitration. (A
detailed commentary on this Act appeared in the
Revue du Travail, August 1963, pp. 767-776.)

The royal order of 28 August 1963 relating fo
the maintenance of normal remuneration for
labourers, employees and workers in the service of
vessels on inland waterways in respect of days of
absence for family events or for the purpose of
complying with civic obligations or civil assign-
ments (Moniteur belge of 11 September 1963) is
designed to extend to employees and crewmen the
right to absence with pay which was already
legally recognized In the case of labourers. (A
commentary on this regulation appeared in the
Revue du Travail, Angust 1963, pp. 782 and 783.)
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IL  Judicial Decisions

1. The Second Chamber of the Supreme Court
of Appeal, on 25 March 1963, dismissed an appeal
against the decision of the Court of Appeals of
Brussels of 26 January 1963 involving the vio-
lation of the right of defence of an accused. In
this case, the accused was denied the right of
access to certain files in order to know.the reasons
of his being served a warrant of arrest. The
Supreme Court of Appeal did not consider this
an infringement upon article 10.4° of the Organic
Law on the Rights of Defence of 25 March 1876
and upon article 6 (3) (b) of the Euaropean Con-
vention on the Protection of Human Rights and
Fundamental Freedoms, approved by Belgium by
the Act of 13 May 1955. In connexion with
article 6 (3) (b) of the European Convention, the
Supreme Court ruled that this article concerned
the rights of defence in Court and did not apply to
cases of arrests or preventive detentions.

2. The Third Chamber of the Court of First
Instance at Brussels, on 5 February 1963, declared
unfounded the action instituted against the Belgian
State by five Belgians who had been arrested in
France for bringing in political publications deal-
ing with'the war in Algeria. The Court held that
the transmission of information from police to
police—in this case from the Belgian to the French
police of data concerning the political activities
of the people arrested—did not violate article 11
of the Act of 15 March 1874 on extradition since

that article in fact did not prohibit the execution
of a request made by one Court to another {(com-
mission rogatoire) to investigate political offences,
except when the investigation involved the search
of homes, the arrest of offenders or the seizure of
evidence. The Court was also of the opinion that
the Belgian State had not infringed upon article 14
of the Constitution guaranteeing freedom of opin-
ion since plaintiffs, in exercising this right, had
committed an offence which endangered not only
the security of France but that of Belgium as well.

3. The Military Court at Brussels, on 13 Decem-
ber 1962, dismissed an appeal against the decision
of the War Council at Brussels of 26 Nov-
ember 1962 refusing the postponement of an ac-
cused’s case. It was held that this was not at
variance with the rights of defence of the accused
guaranteed by the FEuropean Convention on
Human Rights and Fundamental Freedoms since
from the time he was detained until ‘he had to
appear before the judge he had had the oppor—
tumty to prepare his defence.

In connexion with this case, the Mlhtary Court,
on 13 December 1962, also dimissed the accus-
ed’s appeal against the decision of the War Coun-
cil concerning his being detained preventively.
The Court ruled that the constitutional right of
the accused to individual liberty, guaranteed also
by the above-mentioned Convention, was not vio-
lated. The gravity of the case—namely, insub-
ordination—justified the detention.



BRAZIL

'DECREE 'No. 52,286 OF 23 JULY 1963 TO REGULATE

o

Art. 1. All radio and television stations ‘in
Brazil including those of the Union, the States and
the Mumcipahnes, must transmlt hve programmes
daily. -~ ?

1 A live programme is one that includes the
phiysical presence of one of the categories of pro-
fessional staff specified in the decree regulating the
profession of broadcasting.

(2) Live programmes broadcast by radio and
television stations shall be subservient to educa-
tional and cultural objectives conducive to the
hlgher interests of the country.

3 The Ministry of Educatlon .and Culture
shall be responsible for estabhshmg the general
standards and criteria governing educational and
‘ cultural broadcastmg :

Art. 9. Any form of ‘recordéd radio and fel-
_evision programmes shall be'considered live pro-
grammes only when broadcast for the first time by
the broadcastmg station -producing them in 'con-
juiiction w1th the professwnnal staff' connectéd
therewith’ and’ in conformity" Wlth the labour
legislation.

Art. 10. Programmes recorded on video tape
which: have .been produced by another - Brazilian
television . station shall..be;- considered live. pro-
grammes-up; to:a maximum of .one hour per period
except in the case of complete television- plays,
when the broadcast shall be as long as the text
requn’es ‘

‘Art. 11 " The transmlssmn of a programme
taken directly from another television station shall
be considered a live programme up to a maxunum
of thirty minutes per period.

Sole ' paragraph. ~The transmission of a radio
programme faken directly from another broad-
casting statwn"shall not be’ consuiered a live
programme. ' 0T i

Art 12, Programmes ‘of the Radio School and
TV'School ‘type shall be considered live _only when
duly approved and authonzed by ‘the Mmzstry of
Education’ and Culture “or by the oﬁice of a
Secretary of Educatxon o b

. Art. 13, Newsreels aﬁd documentalry ﬁlnls
shall be consmei‘ed hve programmes on condmon

i Extrazts from this Decree published in the Secre-
tary-General’s “Annual Report on Freedom of Inform-
ation 1963-1964" (E/CN.4/878), pp. 1921

THE ACTIVITIES OF RADIO AND TELEVISION STATIONS IN BRAZIL *
N .. PN o “’ . ' R

that they do not run longer than tep minutes and
are dubbed or narrated in. Portuguese. )

“Art. 14, Animated cartoons shall be considered
live progfammes up to a'maximum, per day, of
tén"'minutes, excluswe of dubbing or sub-titles in
Pcrtuguese, ‘on condition that they are not pre-
sented in con]unctlon with advertising. :

Art 15, Inter-programme advertising on tel-'

‘ evxsmn and radio stauons shall be considered a
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live programme.

Sole paragraph. The time allowed between pro-
grammes for advertlsmg shall .not exceed five
minutes. on televxsxon statwns, and three mmutes
on. radio stations. .

" Art. 16. The time allotted to all kmds of ad—
vertising on radio, and television stations may not
exceed 25 per cent of the total daily” broadcastmg
time. .

Art 17. In order to meet the:r obhgatlon to
provide information, radio broadcasting stations
shall devote at least 5 per cent of their time to the
transmission of news. '

Art. 18. All foreign films shown on television,
w1th the exceptlon of those-dealt with in artlcle 14,
must be dubbed -in, Portuguese. -

'i4rt. 19. Television statioh shall each Week pre-
sent 'one Brazilian film produced for television of
not less than twenty-five minutes’ duration’' on
condition that such films are available on the
market and «that their price does not exceed by
more than 50 per cent. the average prlce of tel-
evision ﬁlms of the relevant category. e

" Art. 20. The proportion of live’ programmes
shall be calculated 'weekly but only in relation to
the compulsory periods and time-table.

Art. 21. The National ‘Telecommunications
Board shall be responsible. for supervising the
application of this decree.

Art. 22. The trade-union organizations shall
report to the National Telecommunications Board.
any contravention of this decree.

W

- Art: 23, If the existence of.an irregularity is
confirmed, the National Telecommunications
Board shall issue an opinion on the matter’ and
recommend the appropriate penalty to the Mlms-
ter of Jusuce and Internal Aifan’s

Are‘ 24 ‘An appeal from a mmlstenai decxswn
shall lie to the Minister of Justice in person. ...
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Ait. 25, The time-limit for appeals shall be

three days from the date on which the decision is
published in the Diario Oficial.

Art. 26.  As from 1 January 1964, the exhibition

of any film on television or the broadcasting of
any television or radio play having any kind of
detective-story, wild-West or sex theme shall be
absolutely prohibited before 10.30 p.m.

DECREE No. 52,795 OF 31 OCTOBER 1963 APPROVING
THE REGULATIONS CONCERNING BROADCASTING SERVICES *

-TITLE I
Introduction

Chapter 1
GENERAL

Art. 1. The broadcasting services, comprising
the transmission of sound (radio. broadcasting) and
the transmission of sound and pictures (television)
intended for direct and free reception by the
general public, shall be governed by the provisions
of Act No. 4,117 of 27 August 1962, the Brazilian
Telecommunications Code,® the general Regula-
tions of that Code—Decree No. 52,026 of 20 May

1963, the present Regulations, and the Rules laid -
down by the National Telecommunications Coun-~

cil (CONTEL).

Sole paragraph. The broadcasting services shall
also be governed by the rules laid down in the
international instruments in force or which may
be concluded .in the future and which are ratified
by the Natfional Congress. '

Art. 2. Decisions relating to any matter con-
nected with the broadcasting services shall lie
within the exclusive competence of the Union,

‘ Chapter m
PURPOSE. OF THE SERVICES

Art. 3. The purpose of the broadcasting serv-
ices shall be educational and cultural, even in the
matter of information and entertainment; they
shall be considered to be of national interest and
their commercial exploitation shall be permitted
only so far as it does not prejudice these mterests
and this purpose.

. Sole paragraph. In order to achieve this pur-
pose, CONTEL shall provide in accordance with
the legislation in force, the necessary facilities for
the installation and operation of broadcasting
stations on the national territory.

“TITLE IV
.« - Competence

Chapter I
LicensiNGg

Art. 6. The Union alone shall be competent (o
authorize the operation of broadcasting services

2 Extracts from this Decree published in the Secre-
tary-General’s ”Annual Report on Freedom. of Inform-
ation, 1963-1964“ (E/CN.4/878), pp. 21-23.

% For extracts from the Brazilian Telecommumca-

tions Code, see Yearbook on Human Rights for 1962,
pp. 1821, .

throughout the national territory, including the
territorial waters and air space.

1. The President of the Republic shall be
competent to grant concessions for the operation
of regional and national television and radio
broadcasting services.

2. CONTEL shall be competent to:

(@) Grant licences for the operation of local
radio broadcasting services;

(b) Grant licences for the installation of radio
relay and repeater stations,

Chapter 11 -
OPERATION

Art. 7. The followmg shall be competent to
operate broadcasting services:

(@) The Union;

(b) The State and territories;

(¢) The municipalities; .

(d) The universities; _

(¢) Brazilian registered stock companies or
limited liability companies, provided that the

share (or stock) are held exclusively by native
Brazilians;

(fi Foundations.

Sole paragraph. Legal persons under domesuc
public law, including universities, shall have prior-
ity . as regards the operation of broadcasnng
services.

Art. 8. The directors and managers of enter-
prises which operate broadcasting services must be
natlve Brazilians. '

Chapter 111 _
SUPERVISION

Art. 9. The Union, acting through CONTEL,
shall have exclusive responsibility for supervising
of the broadcasting services in all matters relating
to compliance with the laws, regulations and inter-
national instruments in force in Brazil, the rules
laid down by CONTEL, and the obligations
assumed by concessionaires and licensees which
derived from the deed of concession or the licence.

. Sole paragraph Supervision shall be carried
out by the regional authorities within their respec- |
tive mnsdlctmns, or by. persons accredited by
CONTEL. .

- »
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TITLE vII
Broadcasting

Chapter 1

ExPressioN oF OPINION

Art, 62. The freedom of broadcasting does not
preclude the punishment of persons who abuse it.

Art. 63. No authority shall restrict or impede
the freedom of broadcasting except as provided by
law.

Art. 64. In the interest of national security, the
operation of broadcasting services throughout the
national territory shall be subject, during a state
of siege or a national emergency, to such regula-
tions as may be promulgated.

Art. 65. Speeches made in the National Con-
gress and the votes and opinions of members shall
enjoy parliamentary privilege so far as broad-
casting is concerned.

Sole paragraph. During a state of siege, no
speeches, votes or opinions shall be broadcast
except those that are expressly authorized by the
Officers of the Chamber to which the member of
Congress belongs.

Art. 66, Criticism and unfavourable views,
even if strong, may be freely expressed, and true
facts, including the actions of any of the State
authorities, may be freely reported, subject only to
the restriction laid down by law.

Chapter 11

PROGRAMMING

Ari. 67. In view of the educational character
of the broadcasting services, holders of broadcast-
ing concessions or licensees shall comply with the
following requirements in organizing their pro-
grammes:

1. They shall maintain high moral and civic
standards and shall not permit the broadcasting
performances, singing, sketches, anecdotes or
words which are contrary to family morality and
public decency;

2. The amount of time devoted to commercial
advertising shall not exceed 25 per cent of their
daily programmes;

3. They shall devote at least 5 per cent of their
daily programmes to the transmission of news
bulletins,

Art. 68. Broadcasting stations, excluding tel-
evision stations, shall transmit the official inform-
ation programme of the Government authorities
daily from 7 p.m. to 8 p.m., except on Saturdays,
Sundays and holidays.

Sole paragraph. Thirty minutes of this pro-
gramme shall be reserved for the -executive and
judicial authorities and the other minutes for the
two Chambers of the Legislature.

Art. 69, Concessionaires and lcensees shall
keep the scripts of the programmes, including
news programmes, duly signed by the persons
responsible, on file for a period of ten days.

Sole paragraph. Except the broadcasts required
by law, the programmes of debates for which there
are no scripts shall be taped and kept on file for
five days after transmission by the concessionaires
and licensees of stations of 1 kW or less and ten
days in all other cases.

Chapter H1
ELECTIONEERING AND POLITICAL CAMPAIGNING

Art. 70. During the ninety-day period prece-
ding the general national elections, or local elec-
tions wherever these are held, broadcasting stations
shall reserve two hours daily free of charge for
campaigning, one during the day and ‘the other
between 8 p.m. and 11 p.m.; this time shall be
allotted in strict rotation to the different parties
and in proportion to their respective representation
in the National .Congress and Legislative Assem-
blies.

1. For the purpose of this article, the distri-
bution of time allotted to the different parties shall
be determined by the Electoral Tribunal after
hearing the views of the representfatives of the
leadership of the various parties.

2. Where parties have applied for permission
to campaign jointly, the time mentioned in the
preceding paragraph shall be allotted to the
various groups of parties so applying.

3. Time not used by any party shall be redis-
tributed among the rest and no party may

_surrender or transfer its time to any other.

4, The Electoral Tribunal shall settle any
disputes that may arise from the application of
this article.

Art. 71. Radio broadcasting statlons shall pub-
licize sixty days before the elections mentioned in
the preceding article the announcements of the
Electoral Tribunal for a maximum of thirty
minutes.

Art. 72, Broadcasting and television stations
shall not charge for political campaigning higher
than those charged during the previous six months
for ordinary publicity.

Art. 73. No broadcasting station owned by the
Union, the States, Territories, or municipalities, or
in which any of these bodies in public law is the
major shareholder shall be used for political cam-
paigning or to publicize views in favour of or
against any political party or its organs, repre-
sentatives or candidates, except as provided by
the electoral law.

Art. 74. Except for the transmlsswns required
by law, political programmes and similar state-
ments not recorded.in script shall be taped and
concessionaires and licensees shall keep these
recordings on file for five days after transmission,
in the case of transmitters of 1 kW or less, and
for ten days in the case of all others.

Chapter IV

BROADCASTS IN FORERIGN L.ANGUAGES

Art. 75.  Only short-wave stations may, subject
to prior authorization by CONTEL, broadcast
programmes in foreign languages.
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1. Persons wishing to -broadcast such pro-
grammes shall submit them for prior approval to
the Ministry of Foreign Affairs.

2. For the purpose of control, CONTEL shall
not authorize the broadcasting of any such pro-
grammes until the formality specified in the prec-
eding paragraph has been complied with.

3. The following shall be exempt from the
requirements of this article: courses in foreign
languages, and occasional chats and interviews
which should be followed by a translation when-
ever possible.

Art. 76. The Ministry of Foreign Affairs shall
be responsible for organizing the special pro-
grammes in foreign languages for the dissemina-
tion in foreign countries of information of concern
to Brazil, to be transmitted by the National
Agency and the official transmitting stations.

Chapter V

RETRANSMISSIONS

Art. 77. No broadcasting station shall transmit
or utilize, in whole or in ‘part, the broadcasts of
similar national or foreign stations without the
prior authorization of the station concerned.

Sole paragraph., During the transmission, the
station shall announce that it is a retransmission or
an adaptation of a broadcast from another station,
and shall indicate its own identity and location and
also those of the station of origin.

Art. 78. The retransmission of a broadcast pro-

gramme by means of space systems (satellites)
shall, in every case, require the express authori-
zation of CONTEL.

.

TITLE XVI

Offences and Penalties

Chapter I
OFFENCES

Section I — Nature of the Offences

Art. 122, For the purposes of these Reéulations
the following acts committed by concessionaires or
licensees shall be deemed to constitute offences in
the operation of broadcasting services:

1. Incitement to disobey laws or judicial
decisions; .

2. Divulgation of State secrets of matters prej-
udicial to national defence;

3. Insult to the national honour;

4. Propaganda inciting to war or to acts of
violence designed to subvert the political or social
order;

5. Promotion of discrimipation on the grounds
of class, colour, race or creed;

6. Incitement to rebellion or mutiny in the
armed forces or in the law enforcement services;

7. Acts jeopardizing Brazil’s international rela-
tions;

8 Offences against family and public moral-
ity and decency;

9. Slander, libel or defamation of the Legisla-
tive, Executive or Judiciary power or the members
thereof;

10. Dissemination of false information consti-
tuting a threat to the public, economic and social
order;

11. Transmitting or utilizing, in whole or in
part, the transmissions of similar national or
foreign stations without prior authorization;

12. Failure to state during a retransmission
that a retransmitted programme is involved or to
mention the call-sign and location of the trans-
mitting station which authorized the retransmis-
sion;

13. Failure to comply with the reguirement
that the directors and managers must always be
native Brazilians; '

14. Failure to comply with the requirement
that the technicians responsible for the operation
of the transmitting equipment must be resident
exclusively in Brazil, whether they are Brazilians
or aliens, except for the personnel specified in
article 58 hereof;

15. Amending their statutes or acts of associ-
ation without the approval of the Federal Govern-
ment,

16. Transferring concessions or licences direc-
tly or indirectly without the prior authorization of
the Federal Government;

17. Transferring stock or shares without the
prior authorization of the Federal Government,
except as provided in article 105 hereof;

18. Failure to organize its programmes in
accordance with article 67 of these Regulations;

19. Accepting as a director or manager a per-
son who already belongs to the management of
another concessionaire or licensee engaged in the
same type of broadcasting in the same area, or
who enjoys parliamentary immunity or special
status; .

20. Failure to transmit the official programmes
of the authorities of the Republic, as provided
herein;

21, Failure to comply with the requirements
regarding electoral campaigning;

22. Destroying the scripts of duly authorized
programmes, including news programmes, before
expiration of the period of ten days from the date
of transmission;

23. Failure to keep the recordings of pro-
grammes of debates or political programmes, and
of similar programmes for which there are no
scripts, except for the mandatory’ transmissions
prescribed herein:

{a) For a period of five days from the date of
fransmission, for.stations of 1 kW or less; o

(b) For a period of ten days from the date of
transmission for stations of more than 1 kW;

24. Failure to keep the scripts or recordings of
programmes pending a conclusive decision by a
court, if they have been notified by the plaintiff,
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through judicial or extra-judicial channels, that
he is instituting proceedings to obtain redress for
moral damage; .

25. Refusing the right of reply after it has
been granted by a judicial decision;

26. Creating a situation liable to result in loss
of life;

27. Interrupting the operation of their services
for more than thirty consecutive days, except for
justifiable reasons duly recognized as such by
" CONTEL;

28. Failure to comply with decisions of a legal,
technical or economic character, thereby dis-
playing - incompetence to operate the services for
which the concession or licence is held;

29, Allowing any authority, individual, body or
news agency legally operating in Brazil to use their
transmitters to commit the offences mentioned in
paragraphs 1 to 10 of this article, or failure to
prevent them from doing so, even if the conces-
sionaire or licensee is not responsible for the pro-
gramme;

30. Failure to abide by the time-table laid

down in articles -34, 35 and 36 hereof;

31. Continuing to transmit, pending a decision
by the Minister of Justice, any programme con-
cerning which representations have been made,
after having been notified by that Minister;

32. Failure to retract the offending transmis-
sion, within the period specified by the Minister
of Justice in his notification, or to make amends
by means of announcements refuting it;

33. Modifying or replacing the equipment or
installations approved by CONTEL without CON-
TEL’s prior authorization;

34, Operating broadcasting services in viola-
tion of the licence or failing to respect the regula-
tions and conditions laid down for such operation;

35. Refusal to discontinue broadcasting or to
refute news which is contrary to the electoral law.,

Art. 123, If the false information mentioned in
paragraph 10 of the preceding article has been
broadcast as a result of misinformation and is
immediately refuted, the concessionaire or licensee
shall not be liable to any penalty.

Sole paragraph. For the purpose of this article,
“misinformation” shall mean wrong information
furnished to the concessionaire or licensee by a
news agency which has been duly authorized to
operate in Brazil, or by a government department.

TITLE XVII
Right of Reply

Art. 154. Any person who considers that he

has been the subject of a defamatory statement in

a broadcast shall have the right of reply.

Art, 155. The right of reply shall consist in the
transmission of the written reply of the offended
person, within twenty-four hours of its receipt, at
the same hour, on the same programme, and by
the station over which the defamatory broadcast
was transmitted.

1. If the above provisions of this article cannot
be complied with because the programme is not
repeated within twenty-four hours, the station shall
transmit the reply at the same hour in its daily
programme.

2. If the defendant is not responsible to or
under contract with the licensed or concession
holding enterprise, the cost of the reply shall be
paid either by the defendant or by the plaintiff
depending on the ruling of the court in its deci-
sion on the application to exercise the right of
reply.

3. In the case mentioned in the preceding
paragraph, the station shall transmit the reply
twenty-four hours after the plaintiff has shown
proof that he has applied to the court to exercise
his righ of reply.

4, If the station does pot broadcast the reply
within the period mentioned in the preceding
paragraph, even where a third party is guilty of
the offence, it shall forfeit the right to the payment
provided for in paragraph 2 of this article.

Art, 156, The right of reply may be exercised
by the injured party in person, or by his authorized
attorney or legal representative.

Sole paragraph. Where the offence is commit-
ted against a deceased person, the right of reply
may be exercised by his spouse, ascendants, de-
scendants or collaterals.

.-

Art. 160. The reply shall not be transmitted:

(@) When the facts mentioned bear no relation
to the broadcast which is the subject of the
complaint;

(b) When the reply contains slanderous, libel-
lous or defamatory remarks regarding the conces-
sionaire or licensee;

{¢) When official acts of publications are
involved;

(d) When reference is made to third persons,
which might entitle them also to a reply;

(&) When more than thirty days have elapsed
between the allegedly defamatory broadcast and
the application for a reply.

Art. 161. Except when the reply is transmitted
spontaneously, the fact that a reply has been
broadcast shall not prevent the injured party from
seeking redress of the injury.

TITLE XVII1

Redress of Moral Damage

Art. 162, Independently of the penal proceed-
ings, a person who is the victim of a slanderous,
libellous or defamatory broadcast may institute
proceedings in the civil court for redress of moral
damage; in this case, the defendants shall be,
jointly, the person who committed the offence, the
concession-holding or licensed enterprise, if judged
culpable by its acts or through negligence, and any
person who benefits from the offence and is an
accessory thereto.
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1. The proceedings shall follow the normal
procedure laid down in the Code of Civil
Procedure.

2. The proceedings shall lapse, if they are not
instituted within thirty days from the date of the
slanderous, libellous or defamatory broadcast.

3. If the damaged person wishes to exercise
his right of redress, he must notify the conces-
sionaire or licensee, through judicial or extra-
judicial channels, that he must not erase the
recording or destroy the script referred to in
articles 69 and 74 of these Regulations; notification
must be made within five days in the case of
stations of 1 kW or less, and within ten days in
the case of all other stations.

4. The concessionaire or licensee shall not
erase the recording or destroy the script, regard-
ing which he has received the notification men-
tioped in this article, until the court has pro-

nounced final judgement on the application for
redress of moral damage.

TITLE XIX
Abuse of Authority

Art. 169. Any authority which obstructs or
impedes the freedom of radio or television broad-
casting, except in the cases authorized by law,
shall be liable to the penalty specified in article 322
of the Penal Code, in so far as this penalty applies.

Art. 170. A concessionaire or licensee whose
rights are infringed in any way may institute
proceedings for redress, including proceedings
designed to protect the economic viability of his
enterprise if it is affected by administrative require-
ments which place it in jeopardy, other than those
prescribed by law and relevant regulations.

« & o

ACT No. 4214 OF 2 MARCH 1963 RESPECTING

THE STATUS OF RURAL WORKERS

SUMMARY

The text of this Act was published in the Diario
Oficial, No. 52, of 18 March 1963.

Section 1 of the Act reads as follows:

“This Act shall govern the employment relation
between rural employers and rural workers; any
provision purporting to limit or to enable a worker
to waive any advantages expressly provided for
in this Act shall be ipso jure null and void”.,

The Act further deals with occupational identity
books (to be issued throughout the national terri-

tory to all persons who are fourteen years of age
or over, without distinction as to sex or nationality
and are engaged in agricultural activity); rural
hours of work; remuneration and minimum wage;
paid weekly rest; annual paid leave; industrial
health and safety; women’s work; the employment
of minors in rural work; the organization of trade
unions; and social services.

Translations of the Act into English and French
have been published by the International Labour
Office in Legislative Series 1963 - Bra, 1.
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REPORT OF THE CENTRAL STATISTICAL BOARD OF THE COUNCIL OF MINISTERS
OF THE BYELORUSSIAN SSR ON THE FULFILMENT OF THE STATE PLAN FOR
- THE DEVELOPMENT OF THE NATIONAL ECONOMY OF THE BYELORUSSIAN

-SSR IN 1963 (EXTRACTS)

In 1963 the population of the Republic received
out of social consumption funds grants and bene-
fits in the amount of about 980 million roubles,
or 6 per cent more than in 1962, in pensions,
allowances, students’ grants, paid vacations, free
education and free medical care. More than

. 127,000 public health workers and 217,000 work-
ers in. education and culture were paid out of
~-social consumption funds. Over 750,000 persons
in the Byelorussian SSR were receiving pensxons
from the State and collective farms.

More than 176,000 students of higher, special-
ized secondary and vocational-technical educa-
tional establishments, and. schoolchildren, received
grants and - dormltory accommodation. Over

* 190,000 ‘children were.cared for in kmdergartens
créches and nurseries,

More¢ than 200,000 working people and theu'
children rested and received medical treatment in
sanatoria, rest homes and pioneer camps, all’ or
part of the cost being defrayed by social insurance
and collectivé farms.

The average number of manual and non-manual
workers employed in the Byelorussmn SSR in 1963
was about 2,170,000, an mcreasse of 77,000 over
the previous ‘year.

There was a further rise in individual deposits
in savings banks, which by the end of 1963 totalled
more than 344 million roubles and had increased
by 42 million roubles, or 14 per cent, over the
previous year; the number of depos1tors reached
1,328,000, an increase of 57,000 in 1963. Over the
last ﬁve vears, individual deposits in savings banks
bave increased by 145 million roubles, or 73 per
‘cent,

The volume of State and co-operative retail
trade in 1963 amounted to 2,652 million roubles,
an increase of 8 per-cent over 1962 in comparable
prices. The retail turn-over of consumer co- oper-
atives trading in rural areas rose by 9 per centin
the same period.

of State and co-operative retail trade increased
by 48 per cent in comparable prices.

The plan for 1963 for retail turn-over in State

and co-operative sheops was fulfilled by 101 per

cent; in particular, the Ministry of Trade of the

[

* Texts furnished by the Govemment of the
Byelorussian Soviet. Socialist Republic. .

?

Byelorussian SSR fulfilled the plan by 101 per
cent, and the Byelorussian Union of Co-operauves
by 100.8 per cent.
In 1963, the number of retall trade and public
catering establishments in the Republic increased.
More than 2 million persons, or almost one-
third of the population of the Republic (excluding

- children of pre-school age), received education of

one type or another. In general education
schools alone, there are 1,649,000 students, or
31 per cént more than at the beginning of the
academic year 1958/59 and 71,000 more than last
year. '

The transition to universal compulsory eight-
year education has beén carried out throughout
the Republic. In the past year, 142,700 persons

completed eight years of schooling and 40,700

completed ten or eleven years of schooling. At

In five years of the seven-year plan, the volume’
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the beginning of the current ‘academic year, the
enrolment in boarding schools and extended-day
schools and classes totalled more than 88,000 stu-
dents, or 15,600 more than in the previous aca--
demic year.

There are 180,300 persons receiving education
in higher and specialized secondary educational
establishments, 86,300 of these in higher educa-
tional establishments. Of the students enroll- -
ed in day courses at higher educational establish-
ments, 5,200 (or 48 per cent) had completed a
period of practical work of not less than two years.

One hundred and ninety-nine thousand persons
are studying without interruption of employment,
including 110,000 in schools for young workers and
rural youth, and about 89,000 in higher and spe-
cialized educational establishments.. The number
of persens studying without mtermptmn of em-
ployment has almost doubled in comparison with
the academic year 1958/39.

In 1963, 8,400 specialists, including 2,600 engi-
neers, graduated from higher educational establish- -
ments, while 17,500 specialists'. graduated from
technical colleges and other spec:1ahzed secondary
educational establishments.

In the past year, more than 27,000 young work-
ers were irained in trade schools and vocational-
technical schools, and were recruited by enterpnses
and . organizations.

- Scientific workers in scientific institutes, hlgher
educational establishments and other institutions
at the end of 1963 numbered more than 11,000.
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There was an increase in the number of cinema
installations. Attendance at cinema performances
" in 1963 totalled about 117 million. Over 5 million
persons attended theatres and concerts,

There was large-scale construction of housing
and public amenities. During the past year, a
total of 2,210,000 square metres of housing, fin-
anced both by the State and by the population
from its own resources and with the "help of State
loans, were brought into occupancy in towns and
workers’ settlements, including 1,430,000 square
metres ‘of housing broughf .into occupancy State
and co-operative undertakings and organizations.
. Furthermore, 103,000 square metres were built by
the housing co-operatives.

In addition, 18,000 dwellings were bullt in rural
areas by collective farmers and the rural intelli-
gentsia.

In the past year alone, 343,000 perséns ‘in the
Republic received new apartments or improve-
ments in the apartments they occupied.

In the last ten years, 468,000 apartments have
been built in towns and workers’ settlements, and
215,000 dwellings in rural areas. During the
decade, more than 3 million persons moved into
new houses or improved their old dwellings.

Large-scale capital investment has been made in
the construction of educational, cultural and health
institutions. Twelve per cent more general edu-
cation schools and 5§ per cent more children’s pre-
school institutions were brought into use in 1963
from funds allocated under the State plan than
in 1962. :

Much work has been carried out to provide
dwellings with gas. The number of apartments
with gas rose during the vear by 55,600, or 45 per
cent. The consumption of gas by the population
and by enterprises and institutions for non-industrial
purposes rose by 70 per cent compared with 1962.

The volume of passenger traffic carried by all
kinds of urban transport increased by 13 per cent.
New tramcars, trolleybuses and buses were added
to urban rolling-stock.

Medical services to the population were further
improved in the Byelorussian SSR in 1963. The
network of hospitals was expanded and the number
of hospital beds increased by 4,000 over the year.

The mortality rate of the population decreased
during the past year.

The population of the Byelorussian SSR in-
creased by more than 70,000 during the year and
on 1 Janvary 1964 was about 8.5 million (Sovies
Byelorussia, No. 21, 26 January 1964). '

ACT CONCERNING THE STATE BUDGET OF THE BYELORUSSIAN SSR FOR 1963,
ADOPTED ON 20 DECEMBER 1962 AT THE EIGHTH SESSION OF THE SUPREME
SOVIET OF THE BYELORUSSIAN SSR, FIFTH CONVOCATION (EXTRACTS)

The Supreme Soviet of the Byelorussian Soviet
Socialist Republic hereby resolves:

Art. 1. To approve the State budget of the
Byelorussian SSR for 1963 submitted by the Coun-
cil of Ministers of the Byelorussian SSR, together
. with the amendments adopted on the report of the
Budget Commission of the Supreme Soviet of the
Byelorussian SSR, providing for total revenue
and expenditure of 1,476,561,000 roubles.

Art. 2. To establish the revenue from State
and co-operative undertakings and organizations
—turn-over tax, tax on profits, income tax and
other revenues from the Socialist economy—under
the -State budget of the Byelorussian SSR. for 1963
at the sum of 1,369,646,000 roubles.

Art. 3. To appropriate a total of 686,212,000
roubles under the State budget of the Byelorussian
SSR for 1963 for the financing of the national
economy—continued development of heavy indus-
try, construction, light industry, the -foodstufis

industry, agriculture, transport, housing and mu-
nicipal services and other branches of the national
economy.

Art. 4. To appropriate a total of 704 399,000
roubles under the State budget of the Byelorussian
SSR for. 1963, including 120,761,000 roubles under
the State social insurance budget, for social and
cultural development—general education schools,
specialized secondary schools, higher educational
establishments; scientific and research institutions,
workshop and factory training schools, libraries,
clubs, theatres, the Press, broadcasting, and other
educational and cultural activities; hospitals,
créches, sanatoria and other health and physical
culture establishments; pensions and allowances.

(Acts and decrees of the Presidium of the
Supreme Soviet of the Byelorussian SSR and deci-
sions and orders of the Council of Ministers of the
Byelorussian SSR, No. 40 (999), 24 Decem-
ber 1962.)

DECISION CONCERNING THE IMPROVEMENT OF COMMUNAL AND PERSONAL
‘SERVICES TO THE POPULATION OF THE REPUBLIC, ADOPTED ON 29 MARCH
1963 AT THE FIRST SESSION OF THE SUPREME SOVIET OF THE BYELO-.
RUSSIAN SSR, SIXTH CONVOCATION (EXTRACTS)

The programme of the Communist Party of the
Soviet Union recognizes that one of the most
important tasks in the construction of Communism
is the radical improvement of the everyday living
conditions of the Soviet people, so that the needs

of the population for communal and personal
services may be fully met in the near future.

The Supreme Soviet of the Byelorussian SSR
notes that as a result of the growth of industrial
and agricultural production, the material well-
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" being' and the living conditions of the working

‘people of our Republic-are steadily nnprovmg

“In the last four years, the volume of work in
communal and petsonal services to the population
has incréased by almost’ 90 per cent. . Over
4,000 specialized factories, workshops, ateliers,
studios and reception centres were opened

Large—scale construction of housing and public
amienities is being carried out. In the last six years
alone, some 7 million square metres of housing

. built with State funds has been made available to

-

the working people of the Republic. In addition,
262,500 houses were built by the rural population
and by manual and non-manual workers in towns

and urban settlements from their own resources’

and with the help of State loans. The system of
public baths, laundries, water supply and sewerage
was expanded, and the working of public trans-
port improved.

Between 1958 and 1962, sales to the populanon
in State and co-operative shops of meat and meat

products rose by 42 per cent; milk and dairy .
. products, 51 per cent; sugar, 53 per cent; ready-

made ¢lothes, 50 per cent; leather footwear, 40 per
cent; television sets and washmg—machmes, 250 per
cent; motercycles and motof scooters, 12() per cent;
and refngerators, 140 per cent.

In this period 2,160 shops with a staff of 11,000,
including 1,641 shops with a staff of 7,000 under
the consumers’ co-operatives system, were built in
the Republic, and 1,607 public catering establish-
ments with 59,900 places were opened.

_There was considerable development in the
Byelorussian SSR of all forms of transport and
communications. Bus services now connect the
towns and regional centres, and also 68 per ceat
of the rural Soviets and 3,400 populated areas.
The population is making increased use of hired
cars, and public transport excursion services are
expanding.

The number of radio and television receivers in
use by the population is rising rapldly, and the
postal, telephone and telegraph services are being
improved.

Nevertheless, the Supreme Sov1et of the Byelo-

. russian SSR considers that the ministries and

departments, and the local Soviets of Working
People’s Deputxes and their executive committees
are still not giving sufficient attention to the pro-

" yision'-of communal and personal senuces to the

population,

In order further to improve communal and
personal services to the population, the Supreme
Soviet of the Byelorussian SSR resolves:

1. To change the Council of Ministers of the
Byelorussian SSR, ‘the Council of National Eco-
nomy of the Byelorussian SSR, the State Planning
Committee of the Byelorussian SSR, the ministries
and departments - of the Byelorussian SSR and the

Soviets of Working People’s: Deputies and their -

executive committees to take energetic measures to
remedy short-comings in communal and personal
services and to ensure complete ‘fulfilment of the
norms set for the provision of such serv1ces to
the population.

-takings,
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2. The executive committees of regional, city
and district Soviets of Working People’s Deputies
and the ministries and departments of the Republic
shall ensure the implementation of measures pro-
vided for in the plan for expandiﬁg the network of
communal and personal service establishments,

_providing them with modern equipment and the

necessary supplies, and developing forms of public

“use of domestic machines and other appliances,

domestic and cultural articles and household uten-
sils, They shall establish, as part of communal
and: personal services, widespread hire to the
public of domestic machines and other articles
for home use, installation of self-service automatic
laundries and expansion of the activities of serv-
ice bureaux and other forms of meeting public
needs and demands for communal facilities.

They shall study the possibilities and carry out
the work of enlarging small workshops and setting
up high-grade mechanized service establishments -
with a wide network of local units providing minor
repairs of clothing, footwear, domestic’ and cul-
tural articles and household utensils in the cus-

tomer’s presence; create in towns and large settle- . '

ments communal service centres, in which working
people could obtain basic communal services near
their homes; take steps to lower the cost of services
provided by these establishments and to increase -
their profitability. : “ ’

- 3., To charge the regional, city and dlstmct
Soviets of Working People’s Deputies to give
greatér attention to organizing and effecting con-
trol over the work of communal service establish-
ments, and to enlist for this purpose the broad
participation .of standing commissions, deputies of
local Soviets and independent public ofganizations.
They shall institute régular presentation of reports
by the managers. of communal service establish-
ments at meetings of working people in under-
organizations, collective farms, State .
farms and. residential areas. They shall educate
the workers of communal service establishments
in the spirit of the Communist approach to labour,
and promote among them Socialist competition
for the title of shock workers and brigades of
Communist labour, high standards of workman-
ship and a responsible attitude.

4. To charge the Ministry of Trade of the
Byelorussian SSR, the Byelotussian Co-operatives -
Union and the executive committees of regional,
city and - district “Soviets of Working Peoples
Deputies to ensure broader use of new progressive
methods in trace and public catering, and to
improve the quality of services to the population.

5. To charge the Ministry of Communications

of the Byelorussian SSR, the Central Administra-

‘tion of Automobile Transport of the Council of
Ministers of the Byelorussian SSR, and the €xécu-
tive committees of regional, city and district
Soviets of Working People’s Deputies to take steps

" to improve the work of transport and commu-

nications organizations, and to. ensure their effi- -
cient and regular. operation.

6. To charge the executive, commxttees of
regional and district Soviets of Working People’s
Deputies to give greater attention to the provision
of communal and personal services to the rural
population, improvement of the organization of
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public amenities and water-supply of rural popu-
lated areas, construction and repair of dwelhngs
for collective farmers and State farm workers, and
- the development of a network of communal utﬂ-
ities, especially public baths.

The Supreme Soviet of the Byelorussian SSR
expresses its confidence that the local Soviet of
Workmg People’s Deputies and their executive
committees, the Council of National Economy of
the Byelomssmn SSR, the ministries and depart-
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ments, and the general public in the Byelorussian |
SSR will make efforts speedily to raise communal
and personal services to the population to the .
level required under the historic decisions of the
Twenty-Second Congress of the Commumst Party
of the Soviet.Union and its programme,

(Acts and decreces of the Presidium of tke
Supreme Soviet of the Byelorussian SSR and deci-
sions and orders of the Council of Ministers of the
Byelorussian SSR, No. 11 (1011), 2 April 1963.)

REPORT OF THE CENTRAL ELECTORAL COMMISSION: FOR ELECTIONS TO THE

_/

3 MARCH 1963 (EXTRACTS)

Elections to the Supreme Soviet of the Byelo-
russian Soviet Socialist Republic were held in the
Byelorussian SSR on Sunday, 3 March 1963.

On that day elections were alsé held to regional,
" district, city, rural and settlement Sov1ets of
Working People’s’ Deputies.

Voting commenced everywhere at 6 aum., ended.
at 12 midnight, and was carried out m strict
accordance with electoral law.

The elections took place in an orderly manner,
with a high turn-out of voters, and in an atmos-
phere of great political and labour . enthusiasm,
aroused by the historic decisions of the Twenty-
Second Congress. of the Communist Party of the
Soviet Union and the November Plenary Session
of the Central Committée of the Communist
Party of the Soviet Union. The elections were a
nation-wide festival, providing a clear demonstra-
tion of the unity of the Communist Party, the
Soviet Government and the people.

On 4 dnd 5 March, the Central Electoral Com-
mission received from all the district electoral
commissions full details on the results of the elec-
tions to the Supreme Soviet of the Byelorussian
SSR. The total number of electors in the Repub-.
lic was 5,335,853, -of whom 5,333,954, or 99.96 per
cent, voted in the election for deputies to the
Supreme Soviet of the Byelorussian SSR.

SUPREME SOVIET OF THE BYELORUSSIAN SSR ON THE RESULTS OF THE
ELECTIONS TO THE SUPREME SOVIET OF THE BYELORUSSIAN SSR OF

In all electoral districts for elections to the
Supreme Soviet of the Byelorussian SSR,
5,324,954 persons, or 99.83 per cent of the total of
those voting, voted for the candidates of the
people’s Communist and non-Party bloc, while
8,984 persons voted against ‘them. Under
article 79 of the Regulations for Elections to the
Supreme Soviet of the Byelorussian SSR, sixteen
ballot papers were declared invalid.

After examining the returns from each elec-
toral district, the Central Electoral Commission
registered the deputies elected by each electoral
district to the Supreme Soviet of the Byelorussian
SSR, in accordance with article 38 of the Regu-
lations for Elections to the Supreme Soviet of the
Byelorussian SSR.

In all, 421 deputies were elected to the Supreme
Soviet. These included 151 women, or 35.87 per
cent; 292 members or candidates for membership
of the Communist Party of the Soviet Union, of
69.36 per cent; 129 non-Party members, or -
30.64 per cent; and 195 industrial and collective
farm workers, or 46.32 per cent. Or the total
number of deputies elected, 343 (or 81.47 per cent)
had not served at the previous session.

(Acts and decrees. of the Presidium of the
Supreme Soviet of the Byelorussian SSR and deci-
sions and orders of the Council of Ministers of the
Byelorussian SSR, No. 8 (1008), 9 March 1963.)

REPORT OF THE PRESIDIUM OF THE SUPREME SOVIET OF THE BYELORUSSIAN
SSR ON THE RESULTS OF THE ELECTIONS TO REGIONAL, DISTRICT, CITY,
RURAL AND SETTLEMENT SOVIETS OF WORKING PEOPLE’S DEPUTIES

Elections to regional, district, city, rural and
settlement Soviets of Workmg People’s Deputies,;
ninth convocation, were held in the Byelorussian
Soviet Socialist Republic on Stunday, 3 March 1963.

Voting commenced everywhere at 6 a.m., ended

at 12 midnight, and was carried out in strict
accordance with electoral law.

The elections took place in an orderly manner, -

. with a high turn-out of voters, and in an atmos-
phere of great patriotic enthusiasm, aroused by
the historic decisions of the Twenty-Second Con-
gress of the Communist Party of the Soviet Union
and the November Plenary Session of the Central

Committee of the Commumst Party of Soviet
Union.

As a result of the elections, deputies were elected
to six regional (industrial) Soviets, six regional
(rural) Soviets, seventy-seven district Soviets,
seventy-one city Soviets, thirteen urban district
Soviets, 1,541 rural Soviets and 126 settlement
Soviéts.

At the election to régional, district, city, rural
and settlement Soviets of Working People’s Depu-

ties, the percentage of electors voting was as

follows:
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Regional (industrial) Soviets .

99,94
Regional (rural} Soviets .’ 99.93
District Soviets . 99.98
City" Soviets - 99.90
Urban district Sovxcts . 99.85
Rural Soviets . 99.99
Settlément Soviets 99,98

Or the total number of ba]lots cast, the votes
for candidates of the people’s Communist and
non-Party bloc were as follows (in'percentages):

Regional (industrial) Soviets . 99.73
Regional (rural) Soviets . 99,91
District Soviets . 99.85
City Soviets. . 99.73 .
Urban district Sov1ets 99.66
Rural Soviets . 99.77
Settlement Soviets 99,69

Under article 99 of the Regulations for elec-
tions to regional, district, city, rural and settlement
Soviets of Working People’s Deputies, forty-two
ballot papers were declared invalid.

These results of elections to the local Soviets of :
Working People’s Deputies of the Byelorussian .

SSR are convincing of the triumph of Soviet
socialist democracy, and the unity and solidarity
of the workers of the' Republic with Communist

Party of the Soviet Union and its Leninist Central
Committee.

In all, 80,783 deputies were elected to the local
Soviets of Working People’s Deputies. All the
deputies elected were canditates of the people’s
Communist and non-Party bloc.

Of the deputies, 33,818, or 41.86 per cent, are
women; 34,437, or 42.63 per cent, are members
or candidates for membership of the Communist
Party of the Soviet Union; 46,346, or 57.37 per
cent, are non-Party members; and 51,641, or
63.93 per cent, are industrial and collective farm
workers. Of all the deputies elected, 46,556, or
57.63 per cent, had not served at the previous
session,

In seven electoral districts for rural Soviets, no -
candidate received an absolute majority of votes
and none was elected. In one electoral district
for a regional Soviet and in two electoral districts
for district Soviets, no elections were held. In
accordance with the Regulations for elections to

‘ regional, district, city, rural, and settlement Soviets

of Working People’s Deputies, new elections wxll
be held in all these electoral districts.

(Acts and decrees of. the Presidium of the
Supreme Soviet of the Byelorussian SSR and deci-
sions and orders of the Council of Ministers of the
Byelorussian SSR, No. 8 (1008), 9 March 1963.)

DECREE OF THE PRESIDIUM OF THE SUPREME SOVIET OF THE BYELORUSSIAN
SSR OF 4 DECEMBER 1963 INTRODUCING ADDITIONS AND AMENDMENTS IN
THE STATUTE CONCERNING THE COMRADES’ COURTS (EXTRACTS)

The Pres:dlum of the Supreme Soviet of the
Byelorussian SSR hereby resolves:

To introduce the following additions and amend-
ments in the Statute congcerning the Comrades’
Courts:

. 1. A fifth paragraph shall be added to article 2
_ of the Statute, as follows:

“In exceptional cases, with the agreement of the
superior trade union organ or the executive com-
mittee of the appropriate local Soviet of Working
People’s Deputies, comrades’ courts may be estab-
lished in collectives of fewer than fifty persons.”

2, Comrades’ courts shall henceforth be elected
for a term of two vears.

Accordingly, in the first paragraph of article 3 of
the Statute the words “for a term of one year”
shall be replaced by the words “for a term of two
 years”.

3. The first paragraph of article 4 of the
Statute shall be amended to read as follows:

“Comrades’ courts shall report on their activ-
ities to general meetings. of working people’s
‘collectives not less than once a year.”

4. Paragraphs 1 (a), 1 (b) and 8 (a) shall be
.added to article 5 of the Statute, as follows:

“1" (a). Unauthorized use for private purposes
of means of transport, agricultural or industrial
machinery, raw materials or other property
belonging to a State .undertaking, institution, or-
ganization, collective farm or other co-operative

or public organization, if such acts did not cause
material damage to the said undertaking, institu-
tion or organization;

“1 (b). First offences of minor hooliganism,
minor speculation, minor misappropriation of
State or public property or theft of consumer and
domestic articles of minor value privately owned
by citizens, where the guilty party and the victim
are members of the same collective.

“Note: The cases mentioned in this paragraph
are referred to comrades’ courts by the militia, the
procurators office and the courts. Where there
is no comrades’ court for the place of work or
residence of the offender, or if the personal cir-
cumstances of the offender or the circumstances
of the case make it inadvisable to refer the case
to a comrades’ court, the case shall be examined
in a district or city people s court as prov:ded by
the law;

“8 (a). Disputes over arrangements for the use
of buildings owned jointly by two or more citizens,
division of preperty of a collective farm household
and assignment of property upon leaving a col-
lective farm household, or division of property
between spouses, if the parties in dispute agree to

refer the matter to the comrades’ court.” -

The following amendements shall be introduced
in article 5, paragraph 1, 2, 4, 6, 7 and 8 of the
Statute:

In paragraph 1, the words “damage to stocks,
tools and materials resulting from negligence” shall
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‘be replaced by the words ‘“destruction, loss or
damage to stocks, tools, materials and other State
or public property, resulting from an irresponsible
attitude on the part of a worker to his duties, if
the damage caused is not substantial”; '

In paragraph 2, after the words “or at work”,
the following . words shall be added: “making,
keeping or acquiring home-brewed aleochol, with-
out intent to sell and in small quantxtles where
these acts are first offences”;

In paragraph 4, after the words “falsehoods
defamatory to another member of the collective”,
the words “and beatings and minor bodily injuries
not harmful to health” shall be added;

In paragraph 6, after the words “minor damage
to dwellings and other buildings and to communal
equipment”, the words “failure to observe fire
safety regulations” shall be added;

In paragraph 7, after thé words “payment for
communal services”, the words “payment .of
expenses for current repairs to communal prop-
erty” shall be added;

In paragraph 8, the words “belonging to the
same collective” shall be deleted. -

Article 5, paragraph 10 of the Statute shall be
amended to read: “Administrative offences, if the
organs and officials empowered to impose admin-
istrative fines see to refer such cases to a comrades’
court;

“Lawlessness, refusal to help a sick person,
unauthorized practice of medicine, receiving prop-
erty known to have been acquired by unlawful
means, and other criminal acts, if they do .not
constitute any great danger to the public, and if
the militia, procurator’s office or the courts see fit
to refer such cases to a comrades’ court.”

Accordingly, article 5 of the Statute shall read
as follows:

“Article 5. Comrades’ courts shall consider
cases relating to:
“1. Infringements of labour discipline, such as

absence from work without good reason; arriving
at ‘work late or leaving early; producing sub-
standard work, or an irresponsible attitude on the
part of a worker to his duties; failure to observe
safety or other labour protection regulations, with
the exception of cases entailing c¢riminal responsi-
bility; and destruction, loss or damage to stocks,
tools, materials and other State or public property,
resulting from an irresponsible attitude on the part
of a worker to his duties, if the damage caused is
not substantial;

“l {(a). Unauthorized use for private purpose
of means of transport, agricultural or industrial
machinery, tools, raw materials or other property
belonging to a State undertaking, institution, or-
ganization, collective farm or other co-operative
or public organization, if such acts did not cause
" material damage to the said undertaking, institu-
tion or organization;

"1 (b). First offences of minor hoohgamsm,
minor speculation,
State or.public property or theft of consumer and
domestic -articles of minor value privately owned

Ininor misappropriation of
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by citizens, where thé guilty party and the victim
are members of the same collective.

“Note: The cases mentioned in this paragraph
are referred to comrades’ courts by the militia, the
procurator’s office and the courts. Where there
is no comrades’ court for the place of work or
residence of the offender, or if the personal cir-
cumstances of the offender or the circumstances
of the case make it inadvisable to refer the case
to a comrades’ court, the case shall be examined in
a district or city people’s court as provided by the
law; '

“2. Drunkenness or unseemly behaviour in
public places or at work; making, keeping or
acquiring home-brewed alcohol, without intent to
sell and in small quantmcs, Where these acts are
first offences;

“3. Unseemly behaviour towards a woman,
failure to fulfil obligations as regards the rearing of .
children, unseemly behaviour towards parents;

“4. Insults and the spreading of falsehoods de-
famatory to another member of the collective, and
beatings and minor bodily injuries not harmful to
health, where these acts are first offences; foul
language;

“5. Minor offences against forestry regulations
or damage to crops, trees and other green pldnta-
tions;

“6. Minor damage to dwellings and buildings
and to communal equipment; failure to observe
fire safety regulations;

“7. Infringements of the house rules of apart-
ments and hostels; tenants’ . disputes concerning
the utilization of ancillary premises, domestic util-
ities, payment for communal services, payment of
expenses for current repairs to communal prop-
erty, and the establishment of arrangements among °
joint owners of residential property for the use of
plots of land;

“8. Property disputes among citizens involving
sums of not more than fifty roubles, if the parties
to the dispute agree to refer the matter to the
comrades’ court;

“8 (a). Disputes over arrangements for the use
of buildings owned jointly by two or more citizens,
division of property of a collective farm household
and assignment of property upon leaving a col-
lective farm household, or division of property
between spouses, if the parties in dispute agree to
refer the matter to the comrades’ court;

“9, Other anti-social acts not entailling criminal
responsibility; -

“10. Administrative offences, if the organs and
officials empowered to impose administrative fines
see fit to refer such cases to a comrades’ court;

“Lawlessness, refusal to help a sick person, unau-
thorized practice of medecine, receiving property
known to have been acquired by unlawful means,
and other criminal acts, if they do not constitute
any great danger to the public, and if the militia,
procurator’s office or the courts see fit to refer
such cases to a comrades’ court.” :

5. In article 9 of the Statute, after the words

“after its submission”, the following words shall be
added: “Cases of minor hooliganism and minor
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speculation shall be considered by comrades’
courts not later than seven days after their
submission”.

.6. At the end of article 10 of the Statute, after
the words “and witnesses summoned ”, the fol-
lowing paragraph shall be added:

“When considering a case at the place of resi-
dence of the offender, a comrades’ court shall,
where necessary, take steps to ensure participation
in the session of the comrades’ court of represent-
atives of the collective in which the offender
works.”

7. Article 11, second paragraph, of the Statute
shall be amended to read as follows:

“A person brought before the comrades’ court,
a victim, or the parties to a dispute may challenge
the president or members of the court if they have
reason to believe that the president or members of
the court may be interested in the outcome of the
case. Whether such challenge is upheld or rejected
shall be decided by the whole membership of the
comrades’ court examining the case concerned.”
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8. At the end of article 13 of the Statute, the
following words shall be added: “If the case has
been examined at the place of residence of the
offender, the comrades’ court may in addition
bring its decision to the knowledge of public
organizations and officials at the place of work of
the person concerned.”

In article 15, paragraph 7, the words ““ or per-
sistently failed to pay the rent” shall be deleted.

A second paragraph shall be added to article 15,
paragraph 8 of the Statute, as follows:

“In cases of minor speculation, the comrades’
courts shall decide whether the articles concerned
shall be transferred to State revenue.”

(Acts and decrees of the Presidium of the
Supreme Soviet of the Byelorussian SSR and deci-
sions and orders of the Council of Ministers of the

‘Byelorussian SSR, 'No., 36 (1036), 4 December

1963.)



CAMBODIA

NOTE

The Minister of Foreign Affairs of the Kingdom of Cambodia has informed the Secretary-
General of the United Nations that the Royal Government had no texts suitable for pubiica-
tion in the Yearbook on Humarn Rights for 1963.
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CANADA

NOTE"*

1. FEDERAL LEGISLATION

1. DissoLUTION OF MARRIAGE

The Dissolution and Annulment of Marriages
Act? provides a speedy alternative to petitioning
Parliament for a Bill of Divorce, previously the
only remedy to residents of Newfoundland and
Quebec, which have no divorce courts. It anthor-
izes the Senate of Canada to dissolve or annul a
marriage by way of resolution, upon the petition
of either party to the marriage. The Senate may
adopt a resolution only after a hearing before an
Officer of the Senate. An appeal by either party
from a resolution for dissolution or annulment lies
to the Parliament of Canada. .

- This new remedy is not restricted to residents of
Newfoundland and Quebec, but it is expected that
the practice will be similar to that presently fol-
lowed with respect to applications for bills of
divorce.* In such cases, petitioners domiciled in
provinces with divorce courts are generally re-
ferred to their provincial courts, unless there is
real doubt as to domicile.

2. EMPLOYMENT AND MANPOWER
DEVELOPMENT PROGRAM

A new Employment and Manpower Develop-
ment Program,* designed to reduce unemployment,
promote manpower development and increase
employment security, co-ordinated and strength-
ened earlier measures and introduced some new
features. As one step in the implementation of
this programme, the Technical and Vocational
Training Assistance Act® was amended to provide
for a larger federal contribution to the provincial
costs of the providing training allowances for
unemployed persons, for an increase in the federal
contribution towards the provincial costs of train-
ing in industry, and to authorize the continuation
of the federal contribution to capital expenditures
incurred by the provinces on training facilities,

! Note furnished by the Government of Canada.
2 Statutes of Canada, 1963, c. 10.

¢ Debates of the Senate of Canada, 1 August 1963,
p. 470.

* Canada, Debates of House of Commons, 10 June
1963, pp. 821-823.

5 Statutes of Canada, 1963, ¢. 22.
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To assist older workers to return to gainful jobs,
the Older Worker Employment and Training In-
centive Program® was introduced, under which
incentive payments were made to employers who
hired eligible older workers during the winter
months and gave them job training. Another new
feature was the Winter House Building Program,’
which provided for a winter house building
incentive to stimulate winter employment. Further -
to encourage a higher level of winter employment,
payments to municipalitiés under the Municipal
Winter Works Incentive Program were increased.®

A third new feature was the establishment in the
Department of Labour of a manpower consultative
service ® to assist labour and management to meet
the employment problems cansed by technological
and other industrial changes. Provision was also
made for financial assistance to employers and
unions for research on manpower development in
advance of technological changes.

3. LoaNs 1O MUNICIPALITIES

Another measure to promote increased employ-
ment, particularly during the winter months, the
Municipal Development and Loan Act,'® author-
ized federal loans to municipalities to enable
them to augment or accelerate their capital works
programmes.

4. Tae EcoNoMic Counci. oF CANADA

The Economic Council of Canada !* was estab-
lished to promote full employment and national
development. Composed of representatives of all
sectors of the economy-—business, industry, farm
organizations, trade unions and the general public—
the basic duty of the Council is to “advise and
recommend how Canada can achieve the
highest possible levels of employment and efficient
production in order that the country may enjoy
a high and consistent rate of economic growth and
that all Canadians may share in rising living

S Ibid., c. 42; SOR/63-439, gazetted 27 November
3.

196
7 Ibid.; SOR]64-66, gazetted 26 February 1964.
& Ibid.

® Ibid.
¥ Ibid., c. 13.
2 Ibid., c. 11.
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standards...” In particular, it is required to study
the medium-term and long-term prospects of the
economy and to recommend policies that will best
help to realize the potentialities of growth of the
economy. So that the objectives of the Act may
be realized, it must encourage maximum consult-
ation and co-operation between management and
labour. The Council is also instructed “for the
purpose of promoting and expediting advances in
efficiency of production in all sectors of the eco-
nomy (to) foster and promote ... the maintenance
of good human relations in industry (and) the use:
of training programs at all levels of industry, and
the use of retraining programs to meet changing
manpower requirements. . ."

5.  OLD-AGE SECURITY

The rate of the old-age security pension was in-
creased to $75 a month, effective 1 October 1963.**

6. OLD-AGE ASSISTANCE AND ALLOWANCES
FOR DISABLED PERSONS

The federal legislation was amended, effective
1 December 1963,** to raise from $65 and $75 a
month the amount of assistance in which the
federal government will share. At the same time,
the total allowable income for an unmarried
person was raised to $1,260 a year. For a married
couple, the allowable income was raised to $2,220
a year, or when the spouse is blind, to $2,580. By
April 1964, all ten provinces were participating in
these increased limits.

7. ALLOWANCES FOR BLIND PERSONS

The federal legislation was amended, effective
1 December 1963, to raise from 365 to $75 a
month the maximum allowance in which the

federal government would share. . At the same -

time, the total allowable income for an unmarried
person was raised to $1,500 a year; for a person
with’ no spouse but with one or more dependent
children, to $1,980 a year; for a married couple,
$2,580. When the spouse is also blind, the income
-of the couple may not exceed $2,700. The in-
creased allowance and the increased income limits
were effective in all provinces by April 1964.

II. PROVINCIAL LEGISLATION

1. ANTI-DISCRIMINATION MEASURES

New anti-discrimination measures were adopted
in two provinces. Nova Scotia enacted the Human
Rights Act,*® which consolidated and strengthened
three earlier anti-discrimination laws—the Fair
Employment Practices Act, the Equal Pay Act and
the Fair Accommodation Practices Act. One
important new principle was introduced, the pro-
hibition of discriminatory practices in the rental
of apartments. The new Act makes it an offence
for any person to deny occupancy of any apart-

2 Ibid., c. 16.
3 Jbid., ¢. 26.
M Ibid., ¢ 26.
15 Sratutes of Nova Scotia, 1963, ¢. 5,

ment in any building with more than four self-
contained dwelling units on grounds of race,
religion, religious creed, colour or ethnic or
national origin. Discrimination with respect .to
any term or condition of occupancy, of an apart-
ment on any of these grounds is also prohibited.

In Quebec, a new Hotels Act'® prohibits dis-
crimination in hotels, restaurants or camping
grounds. It forbids the owner or keeper of any
such establishment to refuse to provide any person
with food, lodging or any other services available
to the public, or to discriminate with regard to the
services provided, on grounds of race, belief,
colour, nationality, ethnic origin or place of birth.

2. PourticalL RicHTs

In Ontario, an amendment to the Public Service
Act?? gave Crown employees, except deputy
ministers and other senior management, the
right to seek elective office, subject to certain
restrictions. Employees of the Ontario Govern-
ment had been denied this right in 1897, when a
Resolution of the Legislature barred officers and
clerks of the public service from actively partici-
pating in federal or provincial elections or running
for a municipal council. As a result of the
amendment, any Crown employee (other than a
person in a restricted category) may now engage
in municipal politics without his having to obtain
permission or leave of absence. Subject to certain
restrictions, he may be a candidate for election to
any elective municipal office, serve in such office
or actively support a candidate for municipal
office.

A Crown employee who wishes to run in a
federal or provincial election must apply for leave
of absence through his minister to the Lieutenant
Governor in Council, who is obliged to grant the
request. If elected to Parliament or to a pro-
vincial legislature, the Crown employee must resign
immediately, but has certain rights to re-appoint-
ment for a specified period.. His pension rights
are also protected.

A new election law in Prince Edward Island **
established uniform qualifications for electors and
abolished the property franchise and plural voting.
The previous Act had provided for a property

franchise to elect half of the thirty-member Legis-

lative Assembly and permitted a voter to cast a
ballot in any districts in which he owned property.
A property qualification was also one of the alter-
native requirements for voters for the other fifteen
representatives, .

In Quebec, an amendement to the Legislature
Act? provided that members of the Legislative
Council appointed after 1 July 1963 would hold
office until the age of seventy-five, instead of being
appointed for life.

A new Election Act® in Quebec reduced the
minimum age of voters from 21 vyears to 18,
making Quebec the second province, after Sas-

o

¢ Statutes of Quebec, 1963, c. 40.

17 Statutes of Ontario, 1962-63, ¢. 118,

& Starutes of Prince Edward Island, 1963, ¢. 11.
* Starutes of Quebec, 1963, c¢. 12.

30 Ibid., c. 13.

bt

-
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katchewan, to extend the franchise to eighteen-
: year-olds The minimuni voting age is ninefeen
_in Alberta and British Columbia twenty-one in the
. other provinces.

The new Quebec election law also introduced a
number of other changes designed to increase
protection of voting rights and to improve proce-
dures. The Chief Returning Officer is to be
appointed by the Legislative Assembly rather than
by the Lieutenant Governor in Council and a
candidate’s party affiliation is now to be shown on
the ballot'paper. Other innovations are the limi-
tation on election expenses by parties and candi-
dates and the provision for partial reimbursement
of such expenses to candidates.

3. PROCEEDINGS AGAINST THE CROWN

The Proceedings Against the Crown Act,
1962-63 %' adopted in Ontario removed all the
immunities and privileges heretofore enjoyed by
the Crown, and enables any person to sue’the
Crown and its servants in the courts as of right in
the same manner as he may sue a person. Pre-
viously, no action in tort could be brought against
the Crown and no other type of action could be
brought except with consent and by way of a
petition of right.

4. EXPROPRIATION PROCEDURES

To remedy the disparities resulting from
some thirty enactments dealing with expropriation
and compensation, and to give additional protec-
tion to individual property rights, Ontario passed
.the Expropriation Procedures Act, 1962-63.** The
new Act not only established uniform procedures
for all expropriating authorities in the province
but also prescribed new publicity requirements and
imposed time limits on expropriation procedures.
Also, in each. case, the individual may now apply
for a hearing, a right, which under some of the
earlier laws, was reserved only to the exproprlatmg
authonty To help the small-holder, the expropri-
ating tribunal or the tribunal hearing the expro-
priating proceedings was empowered to award
costs.

One other province, Alberta, reformed its
expropriation law in recent years, enacting the
Expropriating Procedure Act in 1961.2* ‘This
statute divided expropriation authorities into four
classes-and prescribed a procedure for each class,
with certain general provrslons applicable to all.
A similar Act has been in force in Mamtoba # for
some time,

5. (ENERAL ASSISTANCE
Ontario

Regulations issued in Ontario *® governing prov-
incial assistance to widows and unmarried women

22 Sratute of Ontario, 1962-63, c. 109,

22 Ibid., c, 43.

23 Statuies of Alberta, 1961, c. 30

% Revised Statutes of Manitoba, 1954, c. 78.

25 0. Reg. 111/63, gazetied 18 May 1963, as
amended by O. Reg. 337/63, gazetted 28 December
1963.

, introduced a new programme which provides for

allowances of up to $75 per month to widows and
unmarried woman sixty years of age or more.
The definition of “unmarried woman” includes a
wife whose husband is a patient in a mental hospi-
tal, a sanatorium, a hospital for the chronically ill
or a nursing home or is a resident in a home for
the aged for at least six months or more; a wife
whose husband is imprisoned for six months or
more; a woman who is divorced and has not
remarried; and a wife who is living separate and
apart from her husband and has been so living for
a continued period of seven years or more. '

The allowance is payable on a means test basis
to women in this category who have resided in
Ontario for at least one year. An applicant may
have liquid assets of up to $1,000, and if she is in
one of the first three groups of “‘unmarried”
women mentioned above, her husband’s assets may-
not exceed $1,000. The Regulations set out items
to be considered in computing income, which may
not exceed $1,260 a year, including the allowance.
Recipients of government allowances under other
programmes and patients in mental hospitals,
private hospitals, sanatoria, psychiatric hospitals,
public hospitals and homes for the aged or nursing
homes are not eligible for an allowance under
these Reguiations.

A recipient is entitled to receive medical services
without cost under any agreement in writing in
force from time to time between the Province of
Ontario and the Ontario Medical Association.

Alberta

An amendment to the Public Welfare Act?®
made several important changes. In addition to
authorizing the Minister of Public Welfare to
provide aid to a destitute person who is a transient
or a resident of the province, the Act now author-
izes him also to provide aid to a “person who is

‘in need of immediate or urgent assistance”.

The amendment removes from the Act the
requirement that an unemployed person, who has
applied for or is receiving material aid, perform
unemployment relief work if requested to do so by
the municipality or by the Department of Public
Welfare. 1t also deletes the clause which absolves
a municipality or the Department from any obli-
gation to continue to aid any person who has
refused to perform any unemployment relief work
in the municipality.

6. Moriers” ALLOWANCES

‘Prince Edward Island

Changes in the Mother's Allowances Regu-
lations *" raised gross income limits for a mother
and one child from 3900 a year to $1,800; (the
permissible limit, as formerly, is increased by $100

"a year for each additional child up to six or more

children). The maximum monthly income for a
mother and one child was raised from $35 a month
to $70 a month.

"2t Siarutes of Alberta, 1963, c. 52.
#7 Regulations gazetted 29 June 1963.
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New Brunswick

Under an amendment to the Social Assistance
Act (Part 1, Provincial Assistance),® the maximum
monthly allowance which may be paid to any
needy mother or foster mother dependent chil-
dren was raised from $90 to $115. By regulation,™
the maximum monthly assistance payable on
behalf of a mother and one dependent child was
raised from $35 to $60.

7. CHiLbp WELFARE

Ontario

Through an amendment to the Child Welfare
Act® the minimum age for adoptive parents was
lowered from twenty-five to twenty-one years.
Mamtoba

An amendment to the Child Welfare Act®

permits the Director of Welfare or a children’s aid.

society to apply to-a judge of a County Court to
waive the requirement that a child be placed with
a family or in an institution of his own religious
faith, if no suitable home is available. Notice of
application to do so must be given by mail or
public advertisement of such persons as the Judge
may require. When the judge is satisfied that it
is in the best interests of the child that the religious
requirement be waived, he may make an order to
this effect.

Alberta

An amendment to the Child Welfare Act®®
revised the definition of a neglected child to
include a general statement defining a neglected
child as one in need of protection and specifying
a number of circumstances under which a child
may be considered neglected.

New clauses consider as being in need of pro-
tection under the Act; a child born out of wedlock
whose mother consents to him being brought
before the court for purpose of transferring his
guardianship - to the Suoperintendent of Child
Welfare; a child whose proper physical, mental,
moral, or emotional development is endangered by
ill-treatment, indifference or neglect or from grave
misconduct of the parents or other persons in
whose charge he may be; a child who is being
cared for by and at the expense of an institution
or nursery or a person other than his parents in
circumstances which indicate that his parents are
not performing their parental duties.

8. MEDICAL GARE

In Alberta, a government-subsidized prepaid
Medical Insurance Plan went into force on 1 Octo-
ber 1963.%° © Under this plan, comprehensive

28 Sratutes of New Brunswick, 1963, c. 20.
2 O.C. 63-324, gazetted 21 May 1963.

30 Statutes of Oniario, 1962-63, c. 12.

3 Statutes of Manitoba, 1963, c. 10.

32 Sratutes of Alberta, 1963, ¢. 7.

33 Ibid., ¢. 70. Alta, Reg. 280/63, gazetted 15 July
1963 as amended by Alta. Reg 452/63, gazetted
15 October 1963 and Alta. Reg. 463/63, gazetted
31 October 1963,

medical services are available to residents of the
province through the doctor of their choice and
through an insurance firm of their own selection
under a government-established maximum allowa-
ble premium, with provision for financial contri-
butions by the Government towards premium
payments for persons in defined income levels.
One other province, Saskatchewan, has a medical
care insurance programime, which went into force
on 1 July 1962.*

9. WORKMEN'S COMPENSATION

Amendments to workmen’s compensation laws
were adopted in five provinces,® some of which
not only provided for higher compensation awards
to the disabled and for increased death benefits,
but also recognized the need to improve rehabili-
tation services to help injured workmen re-establish
themselves in gainful employment. Quebec prov-
ided for an expansion of coverage, and Ontario
widened the definition of accident to permit
compensation to be paid for any work-caused
injury or disablement. The maximum annual
earnings on which compensation is based were
increased in Ontario, the waiting period was
reduced in Ontario and Quebec, and the minimum
payment for total disability was raised in Quebec.
Manitoba raised the ceiling on annual expenditures
for vocational training and Quebec removed the
annual limit on rehabilifation expenditures. Pen-
sions to dependent children were increased in
Ontario, and in Prince Edward Island the dollar
limits on the monthly compensation to a widow
and children or to a family of orphans were
removed. Prince Edward Island raised the age
limit" for payment to children who are attending
school from eighteen to twenty-one, and a Quebec
amendment permitted payments to be continued as
long as a child is attending school regularly.

10. LaBOUR RELATIONS

Amendments to the British Columbia Labour
Relations Act?®® designed to reduce industrial
unrest and work stoppages, provided for improve-
ments in the grievance procedure. A speedier, less
expensive alternative to arbitration was introduced,
permitting the parties to refer grievances arising
from the provisions of a collective agreement to
the Labour Relations Board for secttlement. An-
other amendment made it mandatory for every

- collective agreement to include a provision govern-

ing the dismissal and suspension of an employee
bound by the agreement, thereby makihg disputes
over dismissals or suspensions subject to the
grievance procedure. A third amendment gave the
Labour Relations Board or other body to whom
a grievance has been referred express authority to
direct an employer to reinstate and reimburse an

3¢ See Yearbook on Human Rights for 1962, p. 31.
35 Statutes of Manitoba, 1963, c. 98; Statutes of

- New Brunswick, 1963, c. 44; Statutes of Ontario,

1962-63, c. 145; Statutes of Prince Edward Island,
1963, c. 38; Statutes of Quebec, 1963, c. 41,

38 Statutes of British Columbia, 1963, c. 20
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employee who has been improperly discharged or
“to make such order as it considers fair and
reasonable, having regard to the terms of the
collective agreement”.

Newfoundland repealed a controversial section
adopted in 1959 that provided for the dissolution
of a trade union by the Supreme Court, if it
appeared that a substantial number of its superior
officers outside the province had been convicted of
heinous crimes and still retained their positions in
the union. Another Newfoundland amendment
dealing with hospital services provided for the
replacement of normal dispute settlement proce-
dures by emergency measures under  special
- circumstances.®’

An amendment to the Ontario Public Service
Act®® authorized the establishment of negotiating
machinery for provincial civil servants, making
Ontario the second province, after Saskatchewan,
to give civil servants negotiating rights. The
amendment provided for the establishment of a
Joint Council, which is empowered to negotiate
any matter concerning the terms of employment
of public servants, including working conditions,
remuneration, leaves and hours of work, and for
the appointment of a civil service arbitration board
with authority to make a bmdmg decision in the
event of a stalemate in negotiations.

11. EDUCATION AND TRAINING

A number of provinces adopted measures to
help workers obtain the best possible training to
enable them to meet the requirements of an
expanding technological economy. A Manitoba
amendment *° raised the compulsory school attend-
ance age to fifteen and made provision for it to
be raised to sixteen in 1965. Ontario *° removed
the upper age limit for apprentices, thereby making
it possible for older workers to undergo ap-
prenticeship training, and. Prince Edward Island
passed the Apprenticeship and Tradesmen’s Quali-
fication Act,*® which provided for the training of
apprentices and the certification ‘of tradesmen.
British Columbia amendments ** provided for the
enlargement and improvement of apprenticeship
training programmes and for the introduction of
compulsory certification to give due and proper
recoguition to qualified tradesmen.

III. JUDICIAL DECISIONS

In the case of Robertson and Rosetanni v. The
Queen,*® decided by the Supreme Court of Canada
in October 1963, the issue was whether the Lord’s
Day Act* infringes on freedom of religion and
whether the Act was rendered inoperative by the
Canadian Bill of Rights.*

@

* Statutes of Newfoundland, 1963, c. 82.
& Statutes of Ontario, 1962-63, c. 118.
Y Statutes of Manitoba, 1963, c. 74.
40 Sratutes of Ontario, 1962-63, c. 4.
*1 Statutes of Prince Edward Island, 1963, c. 1.
A% Statutes of British Columbia, 1963, c. 3.
43 (1964) 41 D.L.R, (2d), p. 485.
4 RS.C. 1952, ¢, 171,
4 1960 (Can.), c. 44.

o

The appellants were convicted on the charge that
they operated a bowling alley on a Sunday
contrary to the Lord’s Day Act. The conviction
was attacked on the ground that the purpose and
the effect of the lLord’s Day Act are to compel,
under the penal sanctions of the criminal law, the
observance of Sunday as a religious holy day by
all the inhabitants of Canada, which is an infrige-
ment of religious freedom, and on the ground that
the Canadian Bill of Rights *® has in effect repealed
Section 4% of the Lord’s Day Act, which forbids
the carrying on of business activities on Sundays.

The Supreme Court, by a majority decision (one
judge dissenting), ruled that, although the Lord’s
Day Act supports a Christian religious tenet, it
does not abrogate, abridge or infringe “freedom of
religion” as guaranteed by the Canadian Bill of
Rights and therefore it is not rendered inoperative
by virtue of the latter Act. Further, the Court
held that the freedoms specified in the Bill of
Rights were those as they existed immediately
before that statute was enacted, and the Supreme
Court has recognized that complete liberty of
religious thought and untrammelled affirmation
of religious beliefs existed in Canada before the
Bill of Rights was enacted and notwithstanding
the Lord’s Day Act. Historically, legislation such
as the Lord’s Day Act has never been considered -
as an interference with the kind of freedom of
religion guaranteed by the Bill of Rights and
nothing in the Lord’s Day Act in any way affects
the liberty of religious thought and practice of any
citizen. Its practical effect on those whose religion
requires them to observe a day of rest other than
Sunday is purely secular and financial in having to
abstain from business on Sunday.

In January 1963, the Quebec Court of Queen’s
Bench in Guay v. Lafleur *® upheld the judgement
of the Superior Court*® regarding the right of an
individual to a fair hearing for the determination
of his rights and obligations before an adminis-
trative tribunal.

The case concerned a commission of inquiry set
up under the Income Tax Act to make a formal
inquiry concerning a taxpayer. The taxpayer
claimed that he had the right to be present at this
enquiry, together with his counsel. The Superior
Court granted an injunction in 1961 to prevent the
commission from proceeding about its inquiry

without admitting the taxpayer.

*¢ The relevant section reads: “2. Every law of
Canada shall, unless it is expressly declared by an
Act of the Parliament of Canada that it shall operate
notwithstanding the Canadian Bill of Rights, be so
construed and applied as not to abrogate, abridge or
infringe or to authorize the abrogation, abridgement
or infringement of,.. (freedom of religion).”

47 Section 4 reads: ”S. 4. It is not lawful for
any person on the Lord’s Day, except as provided
herein, or in any provincial Act or law now or here-
after in force, to sell or offer for sale or purchase
any goods, chattels, or other personal property, or any
real estate, or to carry on or {ransact any business of
his ordinary calling, or in connection with such
calling, or for gain to do, or employ any other person
to do, on that day, any work, business, or labour.”

48 (1963) R.J.B.R. No. 7, p. 623.

4 (1962) 31 D.L.R. (2d), Part 8, p. 575, reported in
Yearbook on Human Rights for 1961, p. 48.
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On appeal, the Court of Queen’s Bench held, by
a majority decision, that in virtue of a fundamental
principle of justice and inquiry or investigation,
even if it is purely administrative, must be con-
ducted fairly and impartially. Consequently, a
taxpayer has the right to attend and to be represent-

ed by counsel at the sittings of a commission of
inquiry instituted to investigate into his affairs
under the provisions of the Income Tax Act.

The decision of the Court was appealed to the
Supreme Court of Canada. .



CENTRAL AFRICAN REPUBLIC

* NOTE

CONSTITUTIONAL ACT
OF 28 DECEMBER 1962

AMENDING THE CONSTITUTION*®

Art. 1. The last paragraph of article 2 of the
Constitution is repealed and replaced by the fol-
Vlowing text:

“The people shall exercise sovereignty freely
and democratically within a single national polit-
ical movement: the ‘Social Evolution Movement of
Black Africa’> MESAN.”

ORGANIC LAW NO. 63-424
OF 19 NOVEMBER 1963
CONCERNING THE ELECTION
. OF THE DEPUTIES
TO THE NATIONAL ASSEMBLY *?

*

Chapter I
(GENERAL PROVISIONS

Art. 1. 'The deputies shall be elected by direct
and universal suffrage on a single ballot and on a
complete single national roll with no splitting of
votes or preferential voting.

The deputies shall be fifty in number.

Chapter 11

ConDITIONS OF EBLIGIBILITY
AND INcoMPATIBILITY OF OFFICES

Art. 7. Every citizen of the Central African
Republic who has the right to vote may be elected
to the National Assembly upon the conditions and
‘subject only to the reservations set forth in the
following articles,

Art. 8 No person may be elected to the
National Assembly unless he has reached the age
of twenty-three years.

Art. 9. A convicted person may not stand for
election if the conviction permanently or tempo-
rarily bars his registration on the electoral roll.

* Text published in the Journal officiel de la Répu-
blique centrafricaine, No. 1, of 1 January 1963.

? Text published in the Journal officiel de la Répu-

bligue centrafricaine, No. 23, of 1 December 1963.

A person deprived by the decision of a court
of his right to stand for election shall also be
ineligible.

Art. 10. Employees of the State or of public
bodies, whether or not they are civil servants,
may not stand as candidates unless they have
relinquished their post.

These provisions shall not apply to officials who
are former members of the Government or of
the National Assembly of the Central African
Republic, ‘

Art. 11. The registration of a national list
drawn up in violation of the provisions of the
foregoing articles is prohibited,

Art. 12. Any person whose ineligibility comes
to light after the declaration of election and the
expiration of the period during which the election

. can be disputed, or who during his period of
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office shall be found to be in one of the cases of
ineligibility enumerated in this Law, shall be
disqualified as a member of the National
Assembly. :

Any deputy who, during his term of office, has
been convicted of an offence endangering the
internal or ‘external security of the State shall also
be disqualified as a member of .the National
Assembly.

The disqualification shall be confirmed by the
Constitutional Council at the request of the Presi-
dent of the Republic or of the President of the
National Assembly.

Art. 13. The office of deputy shall be incom-
patible with the following offices:

1. President of the Republic.
2. Minister.

3. Any non-elective public office, wether civil-
fan or military, or any office for which remuner-
ation is paid by a foreign State or an international
organization. Deputies entrusted by the Govern-
ment or the Assembly a mission of not more than
six months’ duration may combine that mission
with their parliamentary duties,

4. Chairman, manager, deputy manager, mem-
ber of the board of directors or permanent adviser
of a national public institution, unless the deputy
in question is appointed, in that capacity, as a
member of the board of directors of a national
public institution under the instruments estab-
lishing the said institution.
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5. Head of an undertaking, chairman of the
board of directors, managing director, manager,
deputy manager, or permanent adviser of a private
company subsidized by the State or by a public
body. '

Art. 14. Any barrister holding the office of
deputy is forbidden to perform, either directly or
indirectly, any act in connexion with his profes-
sion in mattérs in respect of which penal proceed-
ings are in progress before the courts dealing with
crimes or offences against the public interest, those
affecting the Press or those prejudicial to credit
and savings; he is likewise forbidden to plead or to
engage in consultation on bebalf of any of the
companies, undertakings.or institutions referred to
in article 13 which he did not normally represent
as counsel before his election.

Art. 15. Deputies are forbidden to cause or
allow their names to be followed by a reference
to their office in any advertising matter relating to
a financial, industrial, or commercial undertaking,

Infringement of the terms of this article will be
punishable by imprisonment for a term of one
month and one day to six months and a fine of
from 50,001 francs to 500,000 francs, or by one
only of these two penalties.

Art. 16. A deputy who, at the time of his
election, holds one of the incompatible offices
referred to in this chapter must, within eight days
after assuming his functions, furnish evidence that
he has resigned from the office which is incompat-

ible with his functions, or, if he holds a govern-
ment post, that he has applied to be given the
special status provided for by the regulations
governing that post. If he fails to do so, he shall
be declared to have resigned his office as deputy
automatically. ’

A deputy who during his term of office has
accepted a function which is incompatible with it,
or who has disregarded the provisions of article 13
above, shall likewise be declared to have resigned
his office as deputy automatically, unless he does
so voluntarily.

In all ¢ases, the automatic declaration of resig-
nation is pronounced by the Constitutional Coun-
cil at the request of the President of the Republic
or of the President of the National Assembly,

Chapter 1V

MISCELLANEOUS PROVISIONS

Art. 20. The Electoral Code ? shall apply in all
matters for which no provision is made in the
present Law. ..

3 For extracts from this Code, see Yearbook on
Human Rights for 1961, pp. 58-59.
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NOTE*

I. LEGISLATION

{A) CoNsTITUTIONAL PROVISIONS

Local Authorities Elections (Amendment)
Act No. 9 of 1963

This Act provides for the recognition of political
parties for the purpose of local elections as in the
case of Parliamentary elections, amends the law
relating to the definition of undue influence and
prohibits certain acts such as canvassing for votes,
soliciting the vote of any voter, persuading any
voter not to vote for any particular candidate,
persuading any voter not to vote at the election
and distributing or exhibiting handbills, placards,
posters or notices relating to the election within a
distance of fifty yards of the entrance of a polling
station. It also prohibits the user of vehicles for
the purpose of conveying voters to or from the
poll. An exception is, however, made in the case
of an owner of the vehicle conveying himself or
any member of his household to or from the poll
and in the case of public transport.

(B} JupiciaL PROCEDURE

" 1. Criminal Procedure Code {(Amendment)

Act No. 10 of 1963

This provides for an interim amendment to
section 444A(8) of the Criminal Procedure Code
and is in the following terms:

“(8)({) The trial of any person before the
Supreme Court under this section may commence
or continue in the absence of such person if the
Court is satisfied:

(@) that such person is evading arrest or ab-
sconding; or

{b) that such person is unable to. attend or
remain in Court by reason of illness and has
consented to the commencement or continuance
of the trial in his absence; or

(¢} that such person is unable to attend or
remain in court by reason of iliness and no prej-
udice -will be caused to such person by the com-
mencement or continuance of the trial in his
absence.

(ii) The commencement or continuance of
the trial of any person before the Supreme Court

! Note furnished by the Government of Ceylon.
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under this section in the absence of such person
shall not be deemed or construed to affect or prej-
udice the right of such person to be defended by
a pleader at such trial.”

This amendment will cease to be in force on the
conclusion of the trial of any person before the
Supreme Court under Section 440A which com-
menced before, and is pending on, the date of the
coming into operation of this Act.

2. Conciliation Boards (Amendment)
Act No. 12 of 1963

This amends the law in regard to the constitu-
tion of Conciliation Board.

.

(C) EcoNoMic RigHTS

1. Ceylon Petroleum Corporation (Amendment)

Act No. 5 of 1963

In terms of this Act the exclusive rights, inter
alia, of importing, exporting, sale, supply and
distribution of petroleum of certain classes is
vested in the Ceylon Petroleum Corporation.

2. Manufacture of Matches (Regulation)
Act No. 6 of 1963

This Act provides for the regulation of stand-
ards to which every manufacturer of matches must
conform, the determination of maximum prices,
the inspection of factories and stores and the

creation of certain offences in relation thereto.

3. Finance Act No. 11 of 1963

Part I of the Act prohibits certain categories
of persons from carrying on the business of a
pawnbroker and money-lending in Ceylon. Sec-
tion 50 of this Act also amends the Insurance
Corporation Act No, 2 of 1961 and makes the
Ceylon Insurance Corporation to be the sole
insurer authorized to transact insurance business
of any class whatsoever in Ceylon on and after
1 January 1964,

Part VIII of the Act empowers the People’s
Bank, set up under Act No. 29 of 1961, to acquire
upon payment of compensation, any agricultural,
residential or business premises if such premises
had been sold or transferred in execution of a
mortgage debt and to let such premises.to certain
persons.
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II. JUDICIAL DECISIONS

(A) CONSTITUTIONAL PROVISIONS

1. The Queen v. Lianage, 65 NLR. 73

On 23 June 1962, the Attorney-General filed in
the Supreme Court an information against the
defendants under the provisions of the Criminal
Law (Special Provisions) Act No. 1 of 1962.
Summons was issued on the defendants under the
“hand of the Registrar of the Supreme Court and
was served on each of them. The order for the
issue of summons was made by the three judges
who were nominated by the Minister of Justice to
constitute the Bench. On 3 October 1962, the
Bench made order that it .had no jurisdiction to
bhold the trial for the reason that the Minister’s
power to nominate the judges was ultra vires the
Constitution. The Bench did not make any order
of discharge of the defendants, and the defendants
were thereafter held in custody in pursuance of
detention orders made under the Emergency
Regulations.

On 21 November 1962, the Attorney-General
filed a second information against the defendants
by virtue of the provisions of the Criminal Law
Act No. 31 of 1962, which was enacted by Parlia-
ment on 14 November 1962 in order, partly, to
meet the difficulties created by reason of the order
made by the Bench on 2 October 1962. Section 6
of Act No. 31 of 1962 enacted inter alia that the
first information of 23 June 1962 should be
deemed, for all purposes, to have had, and to have,
no force or effect in law.

It was contented on behalf of the defendants (1)
that the first information of 23 June 1962 was still
‘pending before the Supreme Court, and that the
Court, or the present Bench of that Court, must
hold trial on that information and had no jurisdic-
tion to hold. trial on the second information of
21 November 1962; (2) that Acts No. 1 of 1962
and No. 31 of 1962 were invalid because they
were not framed in Sinhala which was by law
declared the one official language.

Held: (1) that, inasmuch as’ the Minister’s
nomination of the judges of the first Bench was
ultra vires, that Bench had not the legal power to
order summons. There was therefore no exercise
of the judicial power of the Supreme Court on the
first information: of 23 June 1962. It followed that
there was no judicial act with which Parliament

could be said to have unconstitutionally mterfered

in enacting Act No. 31 of 1962;

(2) that in the absence of clear provision in the
Official Language Act No, 33 of 1956 requiring
all legislation to be enacted in Sinhala, it is not
imperative that all Acts of Parliament enacted
after 1 January 1961 must be written in Sinhala.
And even if it can be said that section 2 of the
Official Language Acts manifests some intention
that Acts of Parliament must be written in Sin-
hala, Parliament has the undoubted power to
legislate inconsistently with the provisions of pre-
existing legislation. In the case, therefore, of Acts
No. 1 of 1962 and No. 31 of 1962 and all other
Acts enacted after 1 January 1961, Parliament has
merely exercised its right to override any such
intention as to the language of the law which may

‘have been entertained at the time of the passing of

the Official Language Act.

2. Ceylon Transport Board v. Samastha Lanka
Motor Sevaka Samithiya, 65 N.L.R. 185

The provisions of the, Industrial Disputes "Act
vest the Labour Tribunals with arbitral power
only and not with judicial power. Accordingly, a
decision of the lLabour Tribunal cannot be
regarded as invalid merely because the Tribunal
was not apointed by the Judicial Service Commis-
sion under Article 55 of the Ceylon Constitution. -

3. Ibralebbe v. The Queen, 65 N.L.R. 433

The jurisdi¢tion to entertain appeals from Ceylon
before the Judicial Committee of the Privy Council
in criminal matters still exists and has not been
abrogated by Ceylon’s attainment of independence.

The structure of Courts for dealing with legal
matters and the system of appeals existing at the
time of Ceylon’s attainment of independence have
not been affected by any of the instruments that
conferred that status. While the legislative compe-
tence of the Parliament of Ceylon includes power
at any time, if it thinks right, to modify or ter-
minate the Privy Council appeal from its Courts,
true independence is not in any way compromised
by the continuance of that appeal, unless and until
the Sovereign Legislative body decides to end it

i

(B) Ex posT FacTO Law

The Queen v. Liyanage, 65 N.L.R. 73

The provisions of section 19 of the Courts Ordi-
nance, sections 2, 69 and 72 of the Penal Code,
Section 36 of the Contitution and Article 11 of the
United Nations Universal Declaration of Human
Rights do not bar the trial and punishment, in
Ceylon, of offences retroactively created by statute.
Accordingly, section 19, read with sections 18 and
21 of the Criminal Law (Special Provisions) Act
No. 1 of 1962 manifests Parliament’s intention that
the new offences stated in section 115 of the Penal
Code, as amended by section 6 of the Act, should
be offences ex post facto as from 1 January 1962,

(C) RicHT 10 A FAIR TRIAL

1. Hemapala v. The Queen, 65 N.LR. 121

Where, in a trial before the Supreme Court, the
accused elects to be tried by an English-speaking
jury under section 165 B, sections 224(1), 225(c)
and 229 of the Criminal Procedure Code, contem-
plate that the trial will be conducted throughout in
the English language.

2. The Queen v. Liyvanage, 65 N.L.R. 837

In a criminal case tried in the Supreme Court
on information filed by the Attorney-General
under section 440 A of the Criminal Procedure
Code as enacted by the Criminal Law Act No. 31
of 1962, held, that the defendants were entitled to
the following information before they tendered
their general plea and prior to the commencement
of the trial proper:
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(a) Lists of the prosecution witnesses and docn-
ments; -

(b) Copies of the statements which were made
to the investigating officers by the prosecution wit-
nesses or the defendants and which the Attorney-
General intended to produce in evidence; and

(¢) Copies of the documents on which the .

prosecution relied.

Held, further, that although in England the
procedure by way of information is restricted to
misdemeanour, under our law there has been no
such restriction since 1913,

3. The Queen v. Vincent Fernando, 65 N.L.R. 265

In a trial before the Supreme Court, the record-
ing of evidence at the place where the offence was
committed is illegal and not warranted by the
provisions of section 238 of the Criminal Proce-
dure Code. Nor is it proper for the jury to be
taken from place to place during the inspection.

By section 32 of the Penal Code:

“When a criminal act is done by several
persons in furtherance of the commeon intention
of all, each of such persons is lable for that act
in the same manner as if it were done by him
alone”.

Held that, to be liable under section 32, a mental
sharing of the common intention is not sufficient;
the sharing must be evidenced by a criminal act
. or illegal omission manifesting the state of mind.

4. The Queen v. Punchi Banda, 65 N.LR. 342

‘Where, in a trial before the Supreme Court, the
jury, after retiring to consider their verdict, are
divided four to three, neither section 247(2) nor
any other provision of the Criminal Procedure
Code empowers the presiding judge to direct the
jury to retire for further consideration. In such
a case, the only course open to the judge is to
discharge the jury under section 250.

5. The Queen v. Brampy Appuhamy, 65 N.LR.
361

The question whether on the facts of a given
case an accused person has exceeded his right of
private defense is a question of fact for the deci-
sion of the jury.

6. The Queen v. Santin Singho, 65 N.L.R. 445

In a case of circumstantial evidence, a direction
given by the trial judge, in his summing up, that
the accused must explain each and every cir-
cumstance established by the prosecution is
wrong and would completely negative a direction
given earlier by him that the circumstances must
not only be counsistent with the accused person’s
guilt but should also be inconsistent with his
innocence. The direction that if a prima facie
case is made out the accused is bound to explain,
is wrong and misleading.

7. The Queen v. Siripina, 65 N.L.R. 545

. Once the judge has elected to take the statement
of a person as evidence, he has no-option but to
administer either an oath or affirmation to such

person as the case may require. Section 9 of the
Oaths Ordinance, which provides that evidence is
not invalidated by omission of oath, applies only
to cases of accidental omission to administer the
oath and not to cases of deliberate omission.

8. De Jong v. Dematagoda Police, 65 NLR. 165

It is not open to a magistrate to assume summary
jurisdiction under section 152(3) of the Criminal
Procedure Code after non-summary proceedings
have already commenced and evidence of wit-
nessés has been taken as part of the non-summary
inquiry.

‘Evidence recorded by a magistrate to enable him
to decide whether- he should exercise summary
jurisdiction under section 152(3) of the Criminal
Procedure Code cannot be taken into consideration-
by him at the trial, unless it is recorded de novo.

9. Murugiah v. Outschoorn, 65 N.L.R. 372

Where in a summary trial counsel for the
defence wishes to address the Court at the conclu-
sion of the case for the defence, the magistrate is
not entitled to tell him that he has no right to do
$0.

10, The Queen v. Liyanage, 65 N.L.R. 289

‘Where in a Trial at Bar the defendants applied
to be enlarged on bail pending the trial of the
case, held, that bail should not be grianted having
regard to the nature of the offences charged and
the penalty fixed by law and the fact that the trial
had already begun.

Observations on the desirability of using the
relevant regulations framed under the Prisons
Ordinance as a guide for civilized and human
treatment of persons arrested on detention orders
issued under Emergency Regulations framed under
the Public Security Act.

:

11: The Queen v. Ibralebbe, 65 N.L.R. 470

Where several accused were indicted on thirteen
charges, seven of which were based on the allega-
tion that were members of an unlawful assembly,
and the remainder of which could have resulted in
a conviction of two or more of the accused only
if the offences charged had been committed in
pursuance of a common intention, held, that the
joinder of the two sets charges was lawful.

12. John v. Perera, 65 N.L.R. 382

When an appellant has failed to pay an addi- -
tional fee due from him in respect of the copy of
the brief, extended time may be given -to him,
under section 4(1) of the Supreme Court Appeals
(Special Provisions) Act, to pay the fee, if no
material prejudice will be caused to the respondent
to the appeal.

N

(D) Economic RIGHTS

1. Supid. Walapane Estate v. Walapane Sri Lanka
Watu Kémkaru Sangamaya, 65 NLR. 8

Section 23 of the Estate Labour (Indian)) Ordi-
nance affords authority to an employer who law-
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fully terminates the contract of . service of a
labourer to terminate the contract of service of the
labourer’s spouse at the same time.

2. Stanley 1. Perera v. Yoosoof-Sah, 65 N.L.R.
193

Although, under section 33 of the Industrial
Disputes Act, an Industrial Court can order a
workman to be reinstated in service and, as an
alternative to his reinstatement, payment of com-
pensation to him, it has no power to order the
payment of compensation without a decision as
to reinstatement. Payment of compensation being
an alternative to reinstatement, the former cannot
exist independently. It can only exist as an alter-
native to the latter.

3. Ceylon Transport Board v. Samastha Lanka
Motor Sewaka Samithiya, 65 N.LR. 566

A workman employed by the Ceylon Transport
- Board was dismissed because he had broken a rule

which provided that any employee who removed
a vehicle belonging to the Board, either without
authority or without a driving licence, would be
dismissed. Held, that the punishment of dismissal
was not too severe. In considering whether an
order of dismissal is “just and equitable”, the
judicial discretion must. be exercised .reasonably,
not arbitrarily.

4, Stratheden Tea Co. Lid. v. R.R. Selvadurai,
66 N.L.R. 6

Although the power conferred by section 17(1)
of the Industrial Disputes Act on an arbitrator is a
wide one, it must be exercised in accordance with
justice and equity, not arbitrarily. As between
two innocent parties, one of whom has sustained
a loss, there 4s no ground in justice or equity for
shifting the burden of the loss to the other party.
The rule in such a case is that the loss must lie
where it falls.
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NOTE"*

I. LEGISLATION

Act No. I5177, 6 March 1963 (Diizrio Oficial
No. 25449, 22 March 1963).

Establishes the Confederacién Mutualista de
Chile, to be composed of the mutual aid institu-
tions of the country. Its purpose will be to exam-
ine and solve the problems of Chilean mutual aid
and represent it before the public authorities.

Act No. 15295, 1 October 1963 (Diario Oficial .

No. 25660, 8 October 1963).

Amends article 10 (10) of the Political Constitu-
-tion of the State* A report on this constitutional
reform is reproduced below.

Supreme Decree No. 116, Under-Secretariat of
Transport, 26 February 1963 (Diario Oficial
No. 25481, 11 March 1963).

" Provides that primary, secondary, technical and
university students shall pay a single fare of
0.02 escudo on mass transport services.

Supreme Decree No. 382, Ministry of Justice,
29 JYanuary. 1963 . (Diario Oficial No. 25486,
7 March 1963). )

Establishes a Juvenile Court in Concepcidn,
which will try all cases arising from the application
of Acts Nos. 14907 and 14908 on the protection of
minors, family desertion and payment of main-
tenance. :

Supreme Decree No. 249, Under-Secretariat of
Economics, 7 March 1963 (Diario Oficial
No. 25487, 8 March 1963).

Defines as primary needs the educational services
provided by special educational bodies, such as
registration fees, educational expenses or any other

' Note furnished by Mr. Julio Arriaga Augier,
former Under-Secretary for Public Education, govern-
ment appointed correspondent of the Yearbook on
Human Rights.

.? Extracts from the Political Constitution of the
State appear in the Yearbook on Human Rights for
1946, pp. 58-60. '
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form of payment required in order to enter an
educational institute and complete the academic
year, including the cost of full board, half-board or
day attendance, ie., lodging, food, transport, ete.

Supreme Decree No. R.R.A. 20, 23 Fébruary 1963
- (Diario Oficial No. 25511, 5 April 1963).

Establishes the revised text, bringing up-to-date
and systematizing Legislative Decree No. 326 of
1960 on co-operatives, defining the latter as non-
profit, non-political institutions whose purpose is
the mutual aid of their members in their respective
fields.

Supreme Decree No. § 2-136, 19 March 1963 (Dia-
rio Oficial No. 25519, 17 April 1963).

Approves the statutes of the Chilea_n Red Cross.

Supreme Decree No. 91, Ministry of Foreign
Affairs, 15 February 1963 (Diario Oficial
No. 25521, 19 April 1963).

Promulgates an agreement with the Argentine
Republic on the exchange of teachers, publicists,
artists, scientists, technicians, journalists and uni-
versity students.

Supreme Decree No. 92, Ministry of Foreign
Affairs, 15 February 1963 (Diario Oficial
No. 25521, 19 April 1963). .

Promulgates an agreement with the Argentine
Republic on the processing of judicial letters
rogatory.

Supreme Decree No. 158, Ministry of Foreign
Affairs, 9 April 1963 (Diario Oficial No. 25549,
25 May 1963).

Extends to the Ford Foundation the provisions
of the Agreement to facilitate the activities of
voluntary agencies engaged in relief and rehabilita-
tion in Chile.

II. JUDICIAL DECISIONS

The Supreme Court of Justice delivered a-judge-
ment refusing the extradition of the German citizen
Walther Rauff (trial of responsible participants in
the German nazi régime).
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REPORT ON THE CONSTITUTIONAL REFORM
OF 1 OCTOBER 1963

The constitutional guarantee rela'ting to the right
of property is contained in article 10 (10) of the
Fundamental Statute, which reads as follows:

“Article 10. The Constitution ensures to all the
inhabitants of the Republic:

“10. Inviolability of all property, without any
distinction.

“No one may be deprived of property under his
control, or of any part thereof, or of the right he
may have to it, except by virtue of a judicial deci-
sion or of an expropriation by reason of public
interest, ordered by a law. In this case, in-
demnification, as may be agreed on, or as may be
fixed by a corresponding judicial deCISIOII, shall be
paid to the owner beforehand.

“The exercise of the right of property is subject
to the limitations or rules that the maintenance and
advancement of the social order demand, and in
this sense the law may impose obligations or
servitudes for public benefit in favour of the gen-
eral interests of the State, of the health of the
citizens, and of the public welfare.”

The legal provision quoted above represents a
fundamental principle of the institutional system
and at the same time establishes respect for one of
-the fundamental rights of the person, confirmed in
the Political Constitution of Chile. According to
the second paragraph of the governing provision,
one of the forms of deprivation of control is ex-
' propriation by reason of public interest, ordered by
a law, and the provision adds that in this case
indemnification, as may be agreed on, or as may be
fixed by a corresponding judicial decision, shall be
paid to the owner beforehand. As the purpose of
the indemnification is to grant to the person whose
property is expropriated an amount equivalent to
the value of the property of which he is deprived,
it has been the unanimous view of the legislature
and of our courts that this indemnification shounld
be paid in cash, which enables the person whose
property has been expropriated to replace such
property by other property.

Article 1 of Land Reform Act No. 15020 of
15 November 1962 provides that:

“The exercise of property rights over rural land
holdings shall be subject to such limitations as the
maintenance and promotion of social order may
require. The exercise of such rights shall further-
more be subject to such limitations as national
economic development may require and to the
obligations and prohibitions laid down in this Act
and to such others as may be set forth in any
regulations issued in pursuance thereof.

“It shall be the responsibility of all owners of
agricultural land to cultivate their land, to increase
its productivity and fertility, to conserve its other
natural resources and to make such investments as
may be required to_improve the working and
utilization conditions of the land and raise the
living standards of land workers in accordance with
advances in technology.”

In accordance with these provisions, article 15 of
the same Act provides that, for the purposes of
land reform, the expropriation of the following
types of landed property is authorized and declared
to be in the public interest:

“(ay Abandoned land and also land that is
obviously badly worked at levels below those of
normal productivity in relation to the economic
condltlons prevailing in the area for land of equal
promxse

The objective of this constitutional reform is to
make it easier to carry out the Land Reform Act,
the fundamental purposes of which . were to
promote agricultural development and to encourage
the necessary division of rural land holdings; to
this end indemnification in deferred form is per-
mitted, but only in respect of abandoned land or
land that is obviously badly worked at levels below
those of normal productivity in relation to the
economic conditions prevailing in the area for land
of equal promise—a rule identical with that laid
down in paragraph (@) of Act No. 15020,
article 15, quoted above.

The first sub-paragraph of paragraph (&) of the
constitutional reform provides that 10 per cent of
the indemnification shall be paid to the owner
beforehand, and that the balance shall be paid in
equal yearly instalments within a period not exceed-
ing fifteen years, together with the interest which is
fixed by law.

“The second and third sub-paragraphs of para-
graph (b) established some safeguards with respect
to this system of indemnification with deferred
payment. Thus, it is provided that a Special
Tribunal shall be established to hear appeals
against expropriations, and that there may be
appeals from its decisions to the appropriate Court
of Appeal. The Special Tribunal was established
by article 29 et seq. of the said Act No. 15020.

Immediately thereafter, there was an attempt to
consider the possible depreciation in the value of
currency and, to that end, it was decreed that the
law should establish a system for annual readjust-
ment of the indemnification balance, with a view
to maintaining its value; this is obviously just, when
it is borne in mind that indemnification for ex-
propriation should not involve any loss for the
person whose property is expropriated.

The provision under discussion, aimed at safe-
guarding in the best possible way the principle of
the inviolability of the right of property, provides
that new expropriations which are to be in-
demnified on an instalment basis may not be
initiated or carried out if there is a delay in the
payment of the liabilities arising from previous
expropriations affecting land holdings which meet
the conditions described above; and the final sub-
paragraph adds that in the Budget Act the item
required for the service of those liabilities will
always be deemed to have been established—in
other words, that an item shall be created to pay
for those expropriations.
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Moreover, the instalments paid as a .result of
vindemnification of expropriation will effectively
cancel any class of obligation on the part of the
Treasury, and the General Treasury of the Re-
public’ shall pay the instalments at maturity, plos
readjustments and interest, upon presentation of
"the appropriate document of title.

The constitutional reform under analysis pro-
vides in paragraph (a) for the addition of a sen-
tence to the second sub-paragraph of article 10 (10),
the purpose of which is to permit actual posses-
sion to be taken of property which is to be ex-
propriated, even before the expropriation action is

completed. The provision gives the judge the

power to authorize the taking of actual possession
after the decision in first instance is pronounced, in
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two cases only: first, with respect to expropriations
for public works which must be completed urgently,
that is, where delay in obtaining possession of the
land may cause injury; and secondly, with respect
to rural land holdings, For both cases, two
restrictions are established: the first is that this
procedure may be adopted only in the event that
the aggrieved person’s appeal relates solely to the
amount of the indemnification and not to.the
merits of the expropriation and the second is that
the owner should be paid beforehand the whole
indemnification or the part of the indemnification
referred to in the third sub-paragraph of the
amended text of article 10 (10). These provisions
also tend to safeguard the concept of the in-
violability of the right of property.

ACT No. 15295 OF 1 OCTOBER 1963 AMENDING
THE POLITICAL CONSTITUTION OF THE STATE

Sole article. The following modifications are
introduced into article 10 (10) of the Political
Constitution of the State: ®

(@) Add to the second paragraph the following
final sentence;

“The judge may, after judgement has been pro-
nounced in the Court of First Instance, authorize
the physical occupation of the expropriated prop-
erty when it is a case of expropriation for the
execution of urgent works or concerns rural land-
holdings, provided that only the amount of com-
pensation is disputed and that the owner has been
paid the total amount awarded or the part thereof

_ referred to in the succeeding paragraph.”

(b) 1Insert after the second paragraph the fol-
lowing new paragraphs:

“If, however, with a view to promoting an
advantageous division of rural property, expropria-
tion measures are taken in the public interest in

respect of abandoned rural holdings that are ob-
viously badly managed or are below the normal

8 Translations into English and French of ar-
ticle 10 (10) of the Political Constitution of the State
as amended have been published by the United
Nations Food and Agriculture Organization in Food
and Agricultural Legislation, Vol. XIII—No. 2,V/1b.

conditions prevailing in the area for land with
similar characteristics, the owner shall first be paid
ten per cent of the compensation, the remainder
being.- paid in equal annual instalments over a
period of not more than fifteen years, at such rate
of interest as may be laid down by law.

“This type of compensation may be used only in’
the manner laid down in the Act permitting the
filing of complaints against the expropriation with
a Special Tribunal. Appeals shall lie from deci-
sions of this tribunal to the competent Court of
Appeal. The use of this type of compensation
shall also be subject to the establishment of an
annual readjustment system for the outstanding
amount of compensation so as to maintain its real
value. No further expropriation proceedings for
which compensation is payable by instalment may
be initiated if there is delay in the payment of the
credits from earlier expropriations made under the
provisions of the foregoing paragraph.

“The Budget Act shall always include an appro-
priation sufficient to service the said credits, and
the instalment payments due thereon shall be used
for extinguishing all types of obligation in favour
of the Tax Authorities. The General Treasury of
the Republic shall pay the instalments due plus any-~
readjustment payment and interest on the presenta-
tion of the relevant property title.”



CHINA

MEASURES TAKEN IN 1963 TO STRENGTHEN THE SAFEGUARDING
OF HUMAN RIGHTS*

'I. INTRODUCTION

The Republic of China has always attached great
importance to the safeguarding of human rights.
Various freedoms and rights of the people are
explicitly stipulated in and guaranteed by the
Constitution. Other Acts and statutes connected
with the safeguarding of human rights—such as the

Habeas Corpus Act, the Detention and Custody .

Act, the Compensation for Wrongful Detentions
and Executions Act, and the Statute on Publicly
Provided Advocates—have also been promulgated
and put into effect, with a view to co-ordinating
the efforts made in this direction.

Since no racial discrimination or slavery exists
in China, all the measures taken to safeguard
human rights are mainly concerned with the equity
and fairness of court proceedings and the punish-
ment of crime. During the past years, the various
branches of the Judiciary have made great efforts
in this direction, thereby ensuring social stability
and the proper administration of justice. When
the nation on 11 January 1963 celebrated, as was
customary, its eighteenth Justice Day, the President
issued a statement exhorting State officials of the
Judiciary “to safeguard human rights through the
establishment of legal systems, and to consolidate
self-government by the people through the rule of
law”, and making this. an objective of all the
measures taken by the Chinese Government to
safeguard human rights.

II. THE ADOPTION AND PROMULGATION
OF THE PEACE PRESERVATION MEASURES
- ENFORCEMENT ACT ?

Peace preservation measures are taken in order
to prevent, through appropriate corrective steps,
the ‘commission of crime. As compared with
purely punitive measures, they have assumed the
additional implication of education or reformation,
During 1963, the Chinese Government took steps
to draft a Peace Preservation Measures Enforce-
ment Act, which was passed by legislative process
and was promulgated on 3 July of that year by
Presidential decree. This Act expressly provides
for reformatory education for juvenile delinquents,

! Information furnished by the Govei‘nment of
China.

? Extracts from this Act appear below.
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and proper treatment for narcotic addicts and
habitual criminals, and for the place and manner
in which such measures are to be enforced. The
appropriate organs of the Ministry of Justice have
also taken steps to establish various ancillary rules
and regulations, with a view to the Act being put
into effect in 1964.

III. PREPARATION FOR THE ENFORCEMENT
OF THE STATUTE ON THE HANDLING

OF JUVENILE CASES

In the Chinese province of Taiwan, juvenile
delinquency has not yet, generally speaking, con-
stituted a major problem. Nevertheless, the
Chinese Government had taken preventive meas-
ures in this field, and in order to protect the
interests of juvenile delinquents had drafted and
published, in 1962, a Statute on the Handling of
Juvenile Cases. During 1963, further positive
steps were taken in preparation for the enforce-
ment of this Statute: the drafting of the Regula-
tions for the Juvenile Detention House, of the
Regulations for the Juvenile Reformatory Institute
and of other relevant supplementary rules and
regulations was completed, and all these draft
regulations were submitted to the appropriate
organs for discussion, in the expectation that the
legislative process could be completed in the fol-
lowing year. In the meantime, detailed pro-
grammes on the training of judges for IJuvenile
Courts and of personnel for the Juvenile Deten-
tion House were worked out, in order that all the
relevant rules and regulations could be enforced in
a comprehensive manner.

IV. DECREES ON THE ENJOINMENT
OF STRICT OBSERVANCE OF DETENTION PROCEDURE
AND ON THE PROHIBITION OF THE USE
OF PHYSICAL FORCE IN THE EXTRACTING
OF CONFESSIONS ?

In recent years, the number of detainees in the
detention quarters of the various local courts has
increased, partly because of broadened contacts
and expanded activities in a more highly developed
society. Fearing that even minor negligence in
the enforcement of regulations with respect to
detention might endanger human rights, the
Ministry of Justice on 30 October 1963 issued a

3 The text of these decrees appears below.
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Decree, reaffirming a prévious order, in which
judges and procurators: were warned to exercise
every care .in determining whether a defendant,
having been questioned, did in fact meet the con-
ditions preséribed for detention, and whether such

detention was necessary. It should also be noted .

that, in investigations and trials conducted by
Chinese courts, the use of physical force in the
: extracting of confessions from the accused has long
been prohibited. However, there have been in-
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stances in which the accused alleged that during
the investigation cerfain judicial police organs had,
in questioning them, used physical force. Al-
though such charges were, after official mvestxga-

. tion, found to be baseless, the Ministry ‘of Justice,

in order to reaffirm its consistent policy of insisting '

on the safeguarding of human rights, again, on

19 August 1963, issued a decree ordering all courts
and procurator’s offices to eriforce a strict prohibi-

tion of such practices.

DECREE OF THE MINISTRY OF JUSTICE ON THE ENJOINMENT
OF STRICT OBSERVANCE OF DETENTION PROCEDURE

(Decree: Tai(52)/Hsin(IT) 6243, 30 October 1963,
the Fifty-second Year of the Republic of China)

1.- The enforcement of. detention procedure is
of 'vital importance for the defendant’s freedom of
the person. Accordingly, when it is a matter of
determmmg whether the prescribed conditions have
beén met in detammg, and whether it is necessary
to detain, a defendant in a criminal case, article 101
of the Code of Criminal Procedure shall apply and
must be strictly observed, . In determining whether

a defendant who has been detained should be-

paroled, or released -subject to restriction of his
domicile and movement, regard must be had to the
provisions of articles 107, 109, 115, 116 and 120 of
that Codé. Cases involving the detention of a
‘defendant must be handled with the greatest care,
in order that human rights may not be impaired.
This Ministry has repeatedly issued decrees to this
effect; vet the List of Detained Defendants in
Criminal Cases recently submitted by the above-

named President and Chief Procurator, has shown
that the number of detainees has so increased as to
create serious congestion in the deiention quarters.
It is hereby decreed that judges and procurators. of
all courts shall henceforth, in handling cases'in-
volving a defendant who has already been ques-
tioned, exercise every care in determining whether
the prescribed conditions have been met in detain-
ing, and whether it is necessary to detain, the

defendant, and that any negligence | m this respect

shall not be countenanced.

2. The decrees issued previously in this con-
nexion are hereby reaffirmed. You are expected
to communicate this Decree to all State officials
under your jurisdiction, and to énsure that it is
strictly observed. You are also expected to make
inspections from time to time.

DECREE OF THE MINISTRY OF JUSTICE ON THE REAFFIRMATION OF THE
PROHIBITION OF THE USE OF PHYSICAL FORCE IN THE EXTRACTING OF
CONFESSIONS, AND POINTS TO WHICH ATTENTION SHOULD BE CALLED

(Decree: Tai(52)/Hsin(IT) 4666, 19 August 1963,
the Fifty-second Year of the Republic of China)

1, This Ministry received on S:August of this
yeaf, from the Fxecutive Yuan, the Decree Tai 52/
Fa 5262, reading as follows:

“1. The use of physical force in the ‘extracting
of confessions, or thie use of force, threat, induce-
ment, fraud or other improper methods in ques-
tioning and in the taking of depositions, not only
cons_titutes violation of humanitarian principles, but
is also illegal. ‘'The Executive Yuan has repeatedly
ordered that such practices be strictly prohlbltad
- The Control Yuan has also, time and again, intro-

.duced Bills with a view to correcting such mal-
practices. 2. In ordér that such decrees may be
scrupulously implemented and that measures may
be taken t0 prevent any violation of them, this

. Yuan hereby reaffirms all previous decrees on this
subject, and expect you to communicate this Decree
to all State officials under your jurisdiction. The
following are points to which special attention
should be ‘called: during the investigation or trial
of criminal cases, if it is found that physical force

or any other improper method has in fact been’
used in the extracting of confessions or the taking -
of depositions, the State officials involved should
be delivered forthwith to the proper authorities for

investigation and, if found guilty, for punishment;

if the procurator, judge or trial magistrate of the
military or ]ud101al organs in charge of the case
takes no action with regard to such malpractices, or
delays action in delivering such persons to the

.proper authorities, the appropriate officer or

official in charge must make investigation and take
disciplinary action against such procurator, judge
of trial magistrate’in accordance with the law; if,
however, defendanis in criminal cases or members
of their families are found, in alleging the use of
physical force in the extracting of confessions, to
have resorted to such allegations merely as a means
of creating public excitement and in the hope of
evading criminal responsibility, they too must be
dealt with according to law, in order that the rule.
of law may be maintained. 3. This Decree has-
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been issuedto all State organs concerned. You are
expected to comply, and to communicate its con-
_tents to all Stateofficials under your jurisdiction,
for their guxdance and action in accordance thh
lt "”

, action in accordance with it.

CHINA ; , .

2. This Ministry has dispatched the aboVe.
Decree to the various courts, for their guidance and
You are expected to
communicate its contents to all State officials under
your jurisdiction, for the same purposes.

~

PEACE PRESERVATION MEASURES ENEORCEMENT ACT

(Promulgated by Presidential Decree, 3 July 1963,
the Fifty-second Year of the Republic of China)

Chapter- I

GENERAL PROVISIONS

Art. 1., Peace preservation measures shall be
enforced in accordance with this Act, unless other-
wise provided in related legislation.

Art. 2. (i) Peace - preservation measures shall
be enforced in: (1) an institution for reformatory
education and compulsory labour, or (2) an institu-
tion for the .effecting of cure under protective
custody and -compulsory treatment.

(ii) Institutions for the enforcement of peace
preservatlon measures as prescribed in the preced-
- ing paragraph shall be set up by the Ministry of
Justice, or by the highest local administrative
organ at the request of the Ministry of Justice.

(iii) The Minpistry of Justice shall direct and
supervise the enforcement of peace preservation
measures.

Art. 3. (i) The Ministry of Justice shall dis-
.patch officials to inspect institutions for the en-
forcement of peace preservation measures at least
-once a year, and may. also authorize any provincial
High Court to dispatch officials for such inspec-
tion.

(i) The Procurator shall inspect the enforce-
ment of peace preservation measures, and may
suggest any necessary improvements; he may also
submit special reports in this connexion to the
Ministry of Justice.

Art. 4. (1) Peace preservation measures shall
be executed in accordance with the decision of the
court.

(ii) In handling cases mvolvmg persons who are
to be committed to protéctive custody for the
effecting of cure or for compulsory treatment, the
court may, in case of need and emergency, order
the execution of the peace preservation measures
by a ruling, prior to the delivery of a judgement.

(iti) In handling cases involving persons who
are to be committed to protective custody for the
effecting of cure or ‘for compulsory treatment, the
Procurator may also, if during the investigation it
is found necessary to enforce peace preservation
measures without delay, ask the court for a ruling
to that effect.

(iv) An interlocutory appeal may be lodged
against a ruling made in accordance with the {wo
preceding paragraphs, within five days after the
serving of such a ruling.

(v) An interlocutory appeal shall not have the
effect of suspending -execution of the ruling.

Nevertheless, the original court or the court with
which the interlocutory appeal has been lodged
‘may make a ruling for the suspension of such
execution.’

Art. 5. (i) For the execution of peace preserva-
tion medsures, the Procurator shall order a mem-
ber of the Judicial Police to send the accused,
together with the written judgement and all rele-
vant documents, to an institution for the enforce-
ment of such measures.

(i) The provisions of article 473 of the Code of
Criminal Procedure shall apply, mutatis mutandis,
to the execution of peace preservation measures
other than reformatory education.

Art. 6. (i) If the accused, after medical exam-
ination, is found to suffer from an acuté contagious
disease or a major illnéss, the Procurator shall not
order the accused to be sent to an institution for
the enforcement of peace preservation measures; he
shall, if the circumstances so warrant, send the
accused to a hospital for treatment, or consign him
to a proper person for custody. If thé accused is
found to be physically deformed or disabled or to
have an incurable disease, and is therefore unfit for
compulsory labour, the Procurator may request of
the court a ruling for the remission of the measures
prescribed.

(i) The provisions of the first part of the
preceding paragraph shall apply, mutatis mutandis,
to an accused female who has been pregnant for
more than five months or who has given birth less
than two months previously. ;

Art. 7. An institution for the enforcement of
peace preservation measures may refuse to execute
such measures if the accused who is being sent
there falls within the categories mentiorted in the
préceding article. In such a case, the accused shall
first be sent to a hospital for treatment or con-
signed - to a proper person for custody, and the
Procurator shall be so advised.

Art. 10. Accused who are committed for re-
formatory education or compulsory labour shall be
graded and accorded treatment of a progressive
nature, with a view to encouraging repentance and
promoting a sense of self-respect.

Art. 11. (i) When the accused is admitted to
an institution for the enforcement. of peace preser-
vation measures, an examination shall be conducted
with regard to his person and any funds or per-
sonal effects which he may be carrying.

.7

Art. 12. Y the accused dies, his next of kin,
members of his family or other persons so

1
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entitled shall be notified and asked to claim any
funds and personal effects left by the accused;
if no such claim is made within one year after the
death of the accused, such funds and personal
effects shall revert to the State. These provisions
shall also apply in the event of the accused
escaping and not being recaptured within one year

. after his escape. -

-

Art. 14. (i) If thé accused takes exception to
the decision or arrangement made by the institution
for the enforcement of peace preservation meas-
ures, he may appeal to the higher supervisory organ
through the officer in charge of the institution.

(iiy When the officer in charge of an institu-
tion for the enforcement of peace preservation
measures receives an appeal as mentioned in the
preceding pafagraph, he shall transmit such appeal
without delay to the .appropriate supérvisory
organ.

Art. 15. (1) Institations for the enforcement of
peace preservation measures shall be empowered to
take such appropriate disciplinary and protective
measures as may be required.

(iiy 'The rules and regulations on the application
of disciplmary and protective measures by such
institutions shall be laid down by the Ministry of
Jaustice,

A 17, . .
(il) No tobacco or alcoholic beverage shall be

allowed in institutions for the enforcement of peace
preservation measures.

Art. 18. (1) In case of illness of the accused,
medical attention shall be given without delay, and
the necessary protection accorded, by the institu-
tion concerned; if the physician deems it necessary
to suspend work undertaken by the accused, such
work shall be suspended.

»

Art. 21. Institutions for the enforcement of
peace preservation measures shall regulate the con-
duct of the accused in such a way that the develop-
ment of his personality is not prejudiced. Never-
theless, measures shall be taken to prevent escape,
suicide, violence or other unlawful activities.

Art. 22. (1) Institutions for the enforcement of
peace preservation measures shall permit the
accused to receive visits from his family, relatives
and friends.

Art 25 Outgoing and incoming mail of the
accused shall be inspected. If the contents are
found to be detrimental to the maintenance of
order in the institution for- the enforcement of
peace preservation measures, permission for the
forwarding or delivery, as the case may be, of
such mail may be withheld, or the accused or his
correspondent may be ordered to make necessary
deletions before permission for the forwarding or
delivery of such mail is granted,

Art. 26, (i) An accused person shall be
released from the institution for the enforcement
of peace preservation measures before noon on the
day following the date of completion of the

i

prescribed measures, unless otherwxse prowded by
law.

(ii) Protective measures to be taken upon the
release of the accused shall be established and
shall after his admission to the institution, be
checked and reviewed before his release. Close
contact shall be maintained with protective organ-
izations or groups at all times, with a view to
making timely and appropriate arrangements for
employment, vocational guidance, clothing, food,
lodging, transportation and other related matters
on behalf of the accused.

(iiiy The judicial protective organizations shall
be responsible for taking the protective measures
prescribed in the preceding paragraph, except for
those undertaken by organizations which the in-
stitutions for the enforcement of peace preservation
measures shall designate, or by the next of kin of
the accused.

.

Art. 29, If the accused dies during the period of
execution of the measures prescribed, or if those
measures have been completed, a report to that
effect shall be made to the Procurator of the court
directing such execution. If the accused escapes'
during the period of execution of such measures, a
report to that effect shall be made immediately to
the Procurator, who shall order the arrest of the
fugitive.

Chapter I1

REFORMATORY EDUCATION

Art. 30. (i) Reformatory education shall be
dispensed within the framework of a school under
military supervision; for an accused person who
has not yet completed his fourteenth year of age,
it may also be dispensed as in a family.

Art. 32. In the dispensing of reformatory educa-

tion, emphasis shall be placed on the cultivation of

moral character and on development of the knowl- -
edge and skills required for self-maintenance.

Art. 33. The inmates may conduct services,
pray or perform other appropriate rituals in
accordance with their religion, provided that such
services or rituals do not prejudice the main-
tenance of order.

Art. 42. (i) If an inmate performs work during
the period of reformatory education, he shall
receive monthly payments in accordance with the
quality of his work.

(ii) One-half of such monthly payments may be
used by the inmate for his personal needs. The
remaining portion shall be held by the institution
for reformatory education and shall be returned
to the inmate upon his release from the institution.

Art. 43. If an accused person who is on bail
fails to report for reformatory education when
notified by the Procurator that he should do so,
measures may be taken to compel his compliance
with such order. The period of reformatory
education shall commence on the day on which
the accused has reported for such education.
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Art. 44. (i) A warrant of arrest shall be
required in order to compel an accused person to
report for reformatory education.

. Chapter HI

ProtECTIVE CUSTODY

Art. 46. If the accused is committed to pro-
tective custody because of insanity, feeble-minded-
ness or deafness and dumbness, the Procurator
shafl undertake to de&gnate a mental institution
hospital, charity organization, next of kin of the
accused, or other appropriate quarter to provide
custody, as the case may require.

Art. 47. The mental institution or hospital to
which an accused person is committed for pro-
tective custody becaunse of insanity or feeble-
mindedness shall provide him with treatment and
supervise his activities, as the case may require.

Chapter IV

EFFECTING OF CURE UNDER DETENTION

Art. 49. The institution for the effecting of cure
under detention shall be supplied ‘with physicians
and with the appropnate medical equipment and
facilities.

Art. 50, The institution for the effecting of cure
under detention shall make every effort to dispense
proper treatment and see to the physical health of
the accused.

Chapter V

CompPULSORY LLABOUR

Art. 52. (1) Institutions for the,administration
of compulsory labour shall establish various work-
shops and farms, due regard being had to local
social conditions.

(i) An institution for the administration of
compulsory labour may, if necessary, request the
approval of its supervisory organ for the permis-
sion of the inmates to engage in work in public or
private workshops, farms or other places outside
the institution.

Art. 535, Inmates performing compulsory labour
shall be given instruction which will enable them to
acquire common knowledge related to daily life
and to learn the responsibilities of good citizenship.

Art. 58.  An inmate shall receive commendation
or awards for:

(1) excellence in work performance;
{(2) exemplary conduct;

(3) information given with regard to an attempt
at escape, or violence, on the part of another in-
mate; or

(4) other activities deserving of commendation.

Art. 59. "Commendation and awards shall take
the form of:

(1) public citatioﬂ;
(2) merit scroll or prizes; or

(3) other appropriate methods of encourage-
ment.

Art. 60. (i) If an inmate persists in bad
behaviour or commits a breach of discipline, the
officer in.charge of the institution for the enforce-
ment of peace preservation measures may take
disciplinary action in one or more of the following
forms:

(1) oral reprimand;

(2) suspension of outdcor activities for a peridd
of one to five days;

(3) deduction of credit points;

(4) .suspension of visiting rights on from one to
three occasions;

(5) suspension of mail privileges on from one
to three occasions;

(6) increase of work by two hours per day, for
one day to a maximum of five days.

(iiy Before the action prescribed in sub-para-
graphs (2) and (6) of paragraph (i) above is taken,
the advisory opinion of the medical staff shall be
obtained.

Art. 61, Before any of the actions prescribed in
the preceding article is taken, the inmate concerned
shall be given an opportunity to defend himself; if
his defence is deemed valid, no such action shall be
taken.

Art. 62, If an inmate dies as a result of injuries
suffered or illness contracted during work, an
appropriate death benefit may be paid. - .

Art. 63. (i) In case of death of an inmate,
accrued monthly payments or death benefits shall
be paid to the next of kin of the deceased, to the
members of his family or to other parties so
entitled.

Chapter VI

ProtECTIVE CONTROL

Art. 64. (i) Protective conirol shall be exer-
cised by a police organ, local self-government body
or charitable organization, or by the next of kin
of the accused, by the members of his family or
by any other appropriate person, at the place of
residence of the accused or elsewhere.

(ii) The Ministry of Justice may appoint to a
district court a special officer to perform the duties
of protective control.

Art. 65. The Procurator shall supervise persons
invested with the duties of protective control, and
shall conduct monthly inspections of their work.

Art. 66. A person invested with the duties of
protective control may prescribe certain rules of
conduct for observance by the accused, and may
rebuke the accused, or restrict his freedom, if he
refuses to obey.
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Art. 69. 1In case of death of the accused, the
person invested with the duties of protective con-
trol shall report the occurrence immediately to the
Procurator,

Chapter VII

CoMpPULSORY TREATMENT

Art. 78, Compulsory treatment shall be ad- -~

ministered in a venereal disease clinic, home for
lepers or public hospital.

Are. 79. Institutions for the administering of
compulsory treatment shall give effective treatment
to, and see to the physical health of, the accused.

Chapter V111
DEPORTATION

Art. 82. An alien whose deportation has been
ordered shall be delivered by the Procurator to the
Judicial Police organ for deportation.

Art. 83. The Procurator shall notify the Judicial
Police organ of the deportation order, either one
month before the alien concerned has completed
his sentence, or after the penalty imposed upon
him has been remitted.

Art. 84. The Procurator shall make to the
Ministry of Foreign Affairs a complete report on
the circumstances in which the alien is ordered to
be deported; and the Ministry of Foreign Affairs
shall, when necessary, serve notice on the Embassy
or Consulate, in the Republic of China, of the
country of origin of the alien deported.

Art. 85. (i) Where an alien deportee holds a
passport of his country of origin valid for passage
to such country, or holds a permit for entry to
some other place, the public or private carriers
operating ships, trains, buses or aircraft which

+
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make stops in such country or place shall not deny
passage to such alien deportee.

(ii) Where the carriers operating ships, trains,
buses or aircraft as described in the preceding para-
graph deny passage to an alien deportee, the local
Judicial Police organ may impose a penalty in
accordance with article 54, paragraph 11 of the
Punishment of Police Offences Act.

Are. 86. (i) If an alien deportee who has com-
pleted his sentence or whose penalty has been
remitted is unable to find ships, trains, buses or air-
craft that are available to transport him and expe-
riences difficulty in maintaining himself, he may be"
provided with food and lodging until such means
of transport become available to him.

(i) During the waiting period referred to in the
preceding paragraph, the Police organ shall keep
the alien’s movements under surveillance but may
not, save for some important reason, restrict the
freedom of his person. ’

Art. 87. An alien deportee must pay for his own
passage; if he is destitute and unable to bear the
cost, the organ responsible for execution of the
deportation order may request special funds, to
the end that the order may be carried out.

Chapter IX

SUPPLEMENTARY PROVISIONS

Art. 88. (i) The organization of the institution
for the enforcement of peace preservation measures
shall be laid down by law.

(iiy A staff of technical experts shall be
recruited for the service of the institution for the
enforcement of peace preservation measures.

Art. 89. The date of entry into force of the
present Act, and the areas to which it applies,
shall be specified in a decree to be issued by the
Executive Yuan. ‘



COLOMBIA

ASPECTS OF THE JUDICIAL REFORM*

I. BACKGROUND

The final decision that the country needed a
¢ thorough reform of its administration of justice
through statutory channels was reached neither
unexpectedly nor capriciously.

The judicial organization of the 1934-1938 period
may perhaps have been in accord with the needs
of that time, but, having been subjected to temporal
restrictions and to the attrition that every static
form of law, such as legislation, can suffer, it was
not in harmony with a developed and different
country. Those legal systems—it is distressing to
note—served the Republic for a very short period.
The dynamics of court decisions and later profound
social, economic and cultural changes overtook the
predictions of the Codes half-way. Later there
came a severe dislocation, accompanied by a
lessening of respect for constitutional principles,
disregard of the written law, and uncertainty about
the economic future, the evident consequences of
which become arguments favouring reform.

The story of the historical phase of the judicial
reform, which began in earnest with the advent of
the National Front Government in 1958, has al-
ready been told? It should be repeated, however,
that the arguments invoked in those days by the
sponsors of the proposals retain their full force.

We shall not attempt to deal exhaustively with
the subject but shall simply describe first the situa-
tion of justice in the 1958-1964 period:

(a) Inadequacy of the Codes in present circum-
stances, There are those who maintain that, gen-
erally speaking, both the Criminal Code and the
Criminal Procedure Code are masterly works and
that these learned texts must not be changed. That
may be a correct assertion, but the parade of
theoretical respect for the letter of the Codes con-
trasts with Ineffectiveness in applying them.
Admittedly, the integral application of those provi-
sions might have produced different results; yet
many of them not only have not been applied but
cannot be applied until certain administrative

1 Note prepared by Mr. Gabriel Gutiérrez Tovar,
Chief of the Office of Criminological Studies, Ministry
of Justice, and forwarded by the Government of
Colombia.

2. Report of Dr. Lisandro Martinez Zufliga at the
second Congreso de. Abogados Javerianos, University,
Tune 1964, pp. 125-134,
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institutions are established or sufficient funds are
available or technical staff is trained. Those pre-
liminary steps were not taken for twenty-five years,
and the monument of learning in the Codes is a
mute accusation of the legislators. We have lived

‘since 1938 in that stage of transition between a

system created but not applied and another system
improvised and applied under very difficult con-
ditions.

In the meantime, the national population has
doubled, commercial, industrial and banking activ-
ities achieved unusual growth, labour legislation
was born and began its juridical existence, the
country’s institutional life experienced profound
disturbance, and violence—one of the most terrible
scourges—acquired its naturalization papers, These
social and economic, juridical and political phe-
nomena were reflected in the functioning of justice,
The number of civil, criminal, labour and ad-
ministrative cases increased fivefold, proceedings
began to be complicated and casuistic: the new
criminal procedures did not find a place in the
penal statute, and the grandiose legislative work of
1936 to 1938 was shaken by the scepticism of the
people,

(b)Y Inadequacy of the judicial systems. In
order to keep the overwhelming approaching prob-
lem within limits, our legislators made great efforts
aimed in almost every case at combating the con-
gesting in the judges’ chambers by creating new
posts. Shortly after the Criminal Procedure Code
entered into force, efforts were already being made
to increase the number of judges by readjusting the
higher courts and organizing new circuits; later, the
Ministry of Justice was created, and one of its sec-
tions—Criminal Investigation— grew so large that
there were 350 examining judges.

Those remedies, however, were not the most ap-
propriate. After such measures had been adopted,
the country still had half a million criminal cases
at a standstill, an annual figure of approximately
150,000 persons charged with offences, not less
than 500,000 civil, labour, administrative and police
cases abandoned, and more than 80 per cent of all
criminal cases terminated by the easy and demor-
alizing course of time limitation.

One of the serious defects of the system in force
was the glaring inequality in the work of the
various officials. Some very overburdened courts
can be accused of delay, and others with little



! COLOMBIA

traffic pride themselves on keeping affairs up-to-
date. While seventy-five higher courts pile up
80,000 cases, most of which are to be tried with
juries, 300 municipal courts have been accorded the
luxury of handling no more than ten cases yearly.
The examining judges and the police authorities
were responsible for investigations:
failed for lack of understanding, continuity, and
stimulus in their difficult work, and the latter for
lack of training. ,

Various Decrees changing jurisdictions, establish-
ing penalties for dilatory officials, and simplifying
some rules of criminal procedure were enacted in
1950 and 1951 as a partial remedy for those
disastrous features of the judicial system. To the
same end, a campaign of penal terrorism was
begun: penalties were increased, provisional
release was restricted, and in many cases pardons
and substituted penalties were eliminated. A
customs court was organized, and subsequently
examining officials were even appointed subordinate
to the Colombian Intelligence Service. In 1955,
with a view to replacing the initial legislation on
vagabonds, rogues and pickpockets, the so-called
“conditions of special dangerousness” were intro-
duced into the laws through the very inadvisable
and controversial Decree 0014.

(¢) Inability of judges and judicial oﬁ’icers to .

ensure a permanent and effective ]udtctal service.
An extreme interpretation was to be given to the
uneasiness created by that strong impression of
impunity, rapacity and insecurity—namely, that the
judges did not have the support of the citizenry,
.they lacked training, they showed a deformed
moral constitution, and they were very poorly paid.

This interpretation was certainly foolish and
gravely unjust when applied generally to the whole
judicial branch. Fortunately, the majority of the
Colombian judicial officers and judges met the
demands of a task requiring so much self-sacrifice.
They were faced by an avalanche of crimes for
.which they were not responsible and they
attempted to 'cut their way through a forest of
difficulties."

The others, an unhappy minority, contributed to
the good 'judges’ loss of prestige and created an
atmosphere of venality, corruption and temporizing
with crime; and they could not be punished as
an example, in view of the relative powerlessness
of the Ministerio Piublico in our legislation.®

(d) Lack of means and institutions. This not
very attractive picture is part of an uncertain policy
in regard to the staffing and equipment, administra-
tion and modernization of auxiliary judicial serv-
‘ices and of institutions for the correction and ob-
servation of children and for the detention and
punishment of adults. Forensic medicine is the
work of a few enlightened men; a technical crim-
inal police force is a mere hope; the treatment of
abandoned children in moral or physical danger
and delinquents barely covers a small and poorly
sefviced area; the national prisons house
32,000 men, of whom scarcely 6,500 are convicted

3 Burdeau, Método de la Ciencia Politica (“Method
of Political Science”), pp. 32, 76.
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and more than 80 per cent are completely idle.
Escapes, not always the greatest problem for
prisons, have become .commonplace.

(e): Lack of moral solidarity. Such a prolonged
and sterile disorganization, the realization by the
citizenry that the systems and procedures in force
were absolutely powerless to punish crimes
promptly and to re-establish the rule of law, and
the increasingly pronounced decline in the moral
standard of some officials led to a dangerous state
of scepticism concerning the legal apparatus and
the exemplary and educational authority of the
laws. Those old principles of solidarity in the face
of injustice, which inspired people with the deter-
mination to repulse those who dared to violate the
law, were shattered to pieces. Open violence was
tolerated, the value of testimony was destroyed by
fear or by an immoral desire to do evil, dealing in
stolen goods became general, and the.most re-
grettable practice of taking justice into one’s own

-hands and imposing the arbitrary rule of personal

considerations came into being.

Citizens, shocked by the cruel crowding of men
into prisons, forgot that pity should be extended
also—and first—to the victims of crime. As if it
were nothing at all, an anti-Christian materialist
agitation overran the drawing-rooms of society,
increasing greediness for gain and unrestrained by
honour, freedom, security, integrity or the lives of
others. It has reached the extreme of shamelessly
and wickedly defending the brutality set up as a
principle of government in a Caribbean island;
each day, a homicide committed for the possession
of a few pennies or to satisfy a carnal appetite is
reported; and we reverse the logical value of
things by invoking habeas corpus on behalf of
vicious persons while we forget the brutal sacrifice
of the humble peasants.

The fault certainly lies in the community, and
punishment of the guilty person can have very
little significance if first an effort is not ‘made to
combat illness, unemployment, poverty and igno-
rance and to elevate the feelings and to increase
the economic opportunities of the people. But the
rule of punitive justice cannot be evaded on the
excuse that there is no social justice. The former
will prevent insecurity. The absence of the latter
can retard progress. However, it is better to have
security without progress than progress without
security. In punitive justice, action is principally
the State’s responsibility. In social justice, the
whole community is concerned.

We shall see how the Government has fulfilled
its duty to ensure the finest administration of
justice.

II. SUBSTANCE
OF THE JUDICIAL REFORM

(a) Criminal questions. In making use of the
extraordinary powers granted to it by Congress
under Act 27 of 1963, the Government endeavoured
first to solve a long-standing question which was
important simply from the standpoint of judicial
interpretation—the application of penalties in the
case where the same person has committed simul-
taneously two or more offences, whether sim-
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ilar or dissimilar (concurso de delitos), Until
Decree 2525 of 1963 was promulgated, some per-
sons contended that the duration of penalties laid
down in article 45 of the Criminal Code established
a maximum limit of twenty-four years, even in the
case of proceedings against persons guilty of more
than one offence, whether committed separately or
jointly. The Government held that article 31 of

“the Criminal Code—the commission of one act
only constituting simultaneously an offence against
several penal provisions as the means for the com-
mission of another and distinct offence (concurso
ideal o formal)—and article 33 of the same Code—
the commission by a person of more than one act
constituting separate offences (concurso real)—in
establishing the penalty and increasing it on
account of these concurrent circumstances “up to
one-third” or “up to another such term” could not,
without a flagrant contradiction between the rules
of the special part of the Criminal Code, be made
subject to the aforesaid maximum limits of
article 45.

The Government did not increase the penalty
for 'the offences described in the Decree. It did,
however, clarify the application of penalties in
respect of such a combination of circumstances, so
that the murderer of ten persons was not given the
same penalty as the murderer of one person—that
is, imprisonment with hard labour for a term of
twenty-four years. Undér the provision in ar-
ticles 31 and 33 of the’ Criminal Code, that limit
can be raised to forty-eight years, specifically in the
case of a more serious offence.

Articles 168 {abuse of power by a judge) and 208
(association to commit an offence) were also
amended with a view to obtaining the twofold
result of cleansing the administration of justice and
combatting one of the truly abominable methods
of violating the rights of the community: orgamza»
tion or association for crime.

(b) Judicial competence and organization. It
was noted that one of the grounds for judicial
reform was that the systems in force lent them-
selves to the obstruction of proceedings, despite the
great diligence and efforts of the judges. To in-
crease the number of judicial employees was not
an adequate remedy. Raising salaries on the pre-
sumption that thereby the investigations would be
better conducted was nothing more than a lack of
respect for the competent officials, since, as a dis-
- tinguished Italian minister said, “while it is the
State’s duty to pay the judge adequately, we con-
sider it insulting to the Bench to write—as someone
wrote recently—that there are good judges only if

there are good salaries, as though the legal profes-

sion was determined and supported in its daily
work only by a material salary”.

The solution—which would raise the level of the
official’s work, facilitate the access of citizens to
judicial offices, and relieve the congestion of the
docket in the large centres—proved to be the so-
called “broad jurisdiction”, that is, the broad
authority of the judges in the various municipalities
to hear all civil, criminal and labour cases, except
those in which Act 27 of 1963 itself required the
participation of a jury.

Under Decree 528, which was promulgated on
9 March 1964, the judges of each municipality
hear cases previously entrusted to circuit judges or
even to higher court judges. This leads to the
elimination of the judicial circuits but strictly
speaking not of the judges, because each municipal
judge will have both his own jurisdiction and that
formerly granted to the circuit judges. Naturally,
in order to avoid wherever possible 'new congestion
of business and purely for reasons of procedural
efficiency, different minimum amounts were estab-
lished. In this way, the municipal judge can in a
final decision dispose of a greater number of cases
—given his higher qualifications and conditions—
and the citizens can expect a more expeditious dis-
posal of their minor lawsuits.

This new conception of “broad jurisdiction” and
of “decentralization” brought the need for changes
in the jurisdiction of the higher tribunals of the
judicial district directly to the Government’s atten-
tion, because, with the elimination of the circuits,
cases will have to go directly from the municipal
courts to those tribunals.

In view of the administrative nature of some
proceedings and the existence of a special court to
deal with them (article 137, N.C.), a precise defini-
tion was laid down to make it possible for the
Supreme Court of Justice to confine itself to its
immeasurably important task as the guardian of
the Constitution and a court of appeal and review,
and to entrust exclusive jurisdiction of such pro-
ceedings to the administrative courts. Decree 528
of 1964 established the competence of each of the
Chambers of the Supreme Court of Justice,
eliminating the Chamber of General Business, re-
organizing the division of the Council of State into
Chambers, and changing the competence both of
that Council and of the administrative courts.

Particular importance was attached to the crea-
tion of a Tribunal of Conflicts in application of
article 217 of the National Constitution, with a
view to clarifying any conflicts between the
Supreme Court of Justice and the Council of State.
To begin with, Decree 528-of 1964 indicates the
manner of electing the judges of the Tribunal of
Conflicts, their qualifications and requirements,
term, restrictions on dual office holding, functions,
salary, and the procedure that must be followed in
respect of conflicts between the ordinary courts
and the administrative courts.

Beginning with its third chapter, Decree 528 of
1964 establishes various rules of judicial organiza-
tion intended to solve the problems arising in con-
nexion with the disabilities of and challenges to
civil, criminal and labour officials, changes of venue
in criminal proceedings, and procedure on appeal.
In respect of this latter subject, the grounds for
appeal are reduced and brought into harmony
technically and scientifically with the nature of the
extraordinary remedy.

(¢y New judicial territorial division. The
judicial organization of the country came to have a
paralysing effect on the administration of justice.
Our justice had not kept pace with the funda-
mental changes that had taken place in the
country. It was administered from twenty-two
district capitals with courts in which the number
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of judges fluctuated from four.to twenty-four and
was served also- by seventy-five completely over-
burdened higher. courts and. by innumerable eircuit
courts, aimost half of them with judges who heard
both civil and ¢riminal cases; there wére more than
nine hundred municipal judges, the vast majority
of whom héard boih civil and eriminal cases and
had limited jurisdiction; it lacked examining offi-
cials directly associated with the courts and also
adequate stpervision.

- Simple factors such as distances, commhnications :

facilities, and econormc, ethnic and geographlc
homogeneity were not taken into consideration in
the formation of the judicial circuifs. As the dis-
tricts had ‘been established with a court in each
Department excepts Caldas, Boyacd, Valle and
_ .Santander, the false impression was given that the
department capitals should be the only court seats
‘and that no effort should be made to bring the two
levels of court proceedings closer to small com-
" munities.
torial division shows anentirely different picture.
The Colombian township, sunk in economic despair
and lacking moral aid and intellectual’ mﬁuences,
has declined consxderably As it is precisely in
those regions that a Targe number of the cases that
later come to the distant capitals originate, the
territorial solution, in line with the jurisdictional
- changes;, consisted in ‘giving each municipality the
nuinber _of judges needed to se¢ to the entire
handhng of the proceedings in the very place where
. the offences occurred or where the civil, com-
- mercial and labour disputes originated. 'There is
nothing more encmiraging for a small community
than to’ see justice done and to feel that it is pro-
vided with the judicial machinery mdxspensable for
ensurmg its tranquillity. As for the more serious
cases, an undoubted rapprochement, through new
higher_courts, will also help, by means of the trial
jury, to-bring the citizens into closer contact with
criminal matters which disturb the peace of their
regions. QGiving the different districts an oppor-
tunity to apply the: justice they require and, per-
haps, the justice they deserve, is considered a very
valuable ‘initiative. .
Lastly, the “broad jurisdiction” of the municipal
judges having been established and the judicial
- circuits having been eliminated, the beneficial work
of decentralization was to conclude by increasing
the number of higher courts and placing them
according to the judicial needs, populatlon and
area of the new dlstmcts in the cities, most in need
of this service."

Those who think that the estabhshment of a
greater number .of judicial districts arose from local
pressures or the inducements and ‘interests of
partisan politics are mistaken. Those who describe
the Government’s projects as hasty and too
ambitious are also- completely wrong. Several
volumes were prepared in the Office of Crimino-
logical Studies of the Ministry of Justice for the
new judicial territorial division, dnd the follow-
ing factors were those mainly taken into account:
(@) number and situation of the ex1st1ng districts
and circuits; () judicial case load in each of them,
civil, criminal and labour; (c¢) population of the

Colombian municipalities and positive and negative

In this respect, the new judicial’ terri~

decide the case or require further details,

6l

rates of annual geometric-growth; (d) population
density, altitude above sea-level, temperature and
predominant activity in each municipality; () case
load in the higher courts and municipal courts;
() apparent volume of crime in each municipality
in the last three years; (g) communications facilities
between a municipality and neighbouring munici-
palities and between then and the seat of the new
district court; (4) distances by air, river, sea and
land from one place to another (railways, roads,
tracks); (7} ties and relationships between some
municipalities and the natural seat of the district
court; (/) cultural and soéial climate in the new
court seats; (k) area of each municipality and of
each new district; (/) approximate calculation of
the number of officials essential in each district and
of the number of judges for each court; (») actual
petmons from the inhabitants of every mumcxpahty
and region. .

The substantial data obtained by direct in-
vest:gatlons or through. official, semi-official and .
private institutions and agencies were also to be
subject to the basic rules of jurisdiction set out in .
Decree 528 of 1964. That being so, Decrees 1356
and 1701 of 1964 did not merely. change the
Colombian judicial' territorial division but estab-
lished a. new, efficient and practical division for the
lofty purposes of the reform.

A better understanding of the innovations may
be obtained by giving specific examples of the
changes brought about by the reform. Assume
that a homicide has been committed in the com-~
munity of Cajicd (Cundinamarca). Under the pre-
sent system, the mun1c1pa1 judge keeps a prudent
distance from the investigation while the mayor
{alcalde) initiates the preliminary proceedings and
requests the intervention of an examining judge.
The judge will appear several days later when the
traces, witnesses and particulars of:the event may
possibly have disappeared. He will perform his
task in unfamiliar surroundmgs, with the limited
assistance which can be given him by the mayor
and a few police officers. Lastly, in a few days the
file will be sent to Bogotd, to a higher court judge’s
chambers, possibly among more than 800 or 1,000
other files which preceded it. When its furn
comes, the judge will examine the affair and
In any
case, the idea that that homicide went unpunished
will never be erased from the mind of, that com-
munity. Four or five years later, the inhabitants
may perhaps receive the news that the cése was
solved by a provisional stoppage of proceedmgs,‘
since they will never be informed of the expiry of
the time limit affecting the action, ‘

The new system is far dlfferent The mayor or
the police inspector—acting as a criminal police
officer—is obliged to open the preliminary pro-
ceedings for the. investigation not within-an arbi-
trary period, however, but within forty-cight hours.
The file of the case will then pass finally to the
mun1c1pal judge who must complete the full in-
vestigation, sending the case to the higher judge
twelve kilometres away (at Zipaquird), not with
thousands of pending cases but with an average of
seventy annually. The trial jury will be composed
of regional inhabitants. Before six months have
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passed, the decision may be heard on appeal before
the judges of the Zipaquird court. The news that
the person who committed the homicide has been
sentenced to ten, twerty or more years in prison
will be disseminated throughout the region.

To the advantage of requiring evideace to. be
" produced immediately must be added the prefer-
ential attention which the lawyers in towns smaller
than the department capitals will give to the cases
entrusted to them, and a much more thorough
action by the Ministerio Publico.

The number of courts is raised from twenty-two
to sixty. The 363 circuit judges are eliminated.
The number of municipal judges is raised from 980
to approxxmately 1,900. Three hundred and forty
criminal investigation courts are abolished. The
number of higher courts is increased from 75 to
132, The police courts, remand courts (juzgados
de prevencién) and customs and territorial criminal
investigation courts are eliminated.

It is worth stressing, however, that all the regions
of the country benefit equally from the new judicial
territorial division. There are districts, such as
Riosucio and Armenia, small in area but densely
populated, and there are districts with a population
ranging from 100,000 to 1.5 million. Departments
such as Valle del Cauca, Caldas, Antioquia, San-
tander, Cundinamarca and Boyacd will have twice
as many courts equitably distributed among their
cities, The importance of these courts must be
measured not by the number of posts attached to
each court, but rather by the qualifications of
those who fill them.

At any rate, in order to judge the new judicial
“territorial division, it is necessary to take a posi-
tion from which one can observe the tenor of the
reform as a whole and discuss the various factors
which have been noted. .

(d) The Ministerio Piublico. Various Decrees
contain provisions respecting the Ministerio Piiblico
(Office of the State Counsel), an organization for
- the supervision and control of public officials to
promote the enforcement. of the laws, defend what
is right and see that justice is done. The principal
_ innovations, however, are to be found in
Decree 1698 of 17 July 1964. There is fear that
the judges, who alone exercise the vast powers

granted by the reform, may abuse their powers..

This feared outcome might come to pass if an
active, vigorous and swift power of review were not
instituted. In the first place, rules which up to

now have been dispersed and mere or less in- -

effective acquire legal force—judicial review, disci-
plinary penalties, correctional courts. The Procu-
raduria General de la Nacidn (Office-of the State
Counsel General of the Nation) has been strength-

ened by a- Deputy State Counsel for Judicial

Review and a- District State Counsel, one for each
district—posts. which are a genuine innovation—and
a promising one—in our judicial system,
-District State Counsel exercises within a limited
area a function as important as that exercised by
the State Counsel General for the whole nation, but
much more effective because of its local character
and because of the possibility of verifying the
results of the system.

Each .
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The Deecrce also establishes another type of
official of the Ministeric Publico new to our
idstitutional organization—the examining pro-
secuting official (Fiscales Instructores). Since the
mummpal courts will have complete jurisdiction to
examine all matters and to deal with those in
which there is no jury, the Examining Prosecuting
Official will act only in very exceptional matters.
The aim is to maintain a highly mobile body of

- senior officials, adept in the work of investigation,

who will act on the order of the State Counsel
General or of the District’State Counsel in cases of
violations that are very complex or the conse-

"quences of which extend or spread to. several

towns or several districts.

. (f) The judicial career service. When dealing
with justice, the idea of a career—adequate com-
pensation for the difficulties involved in the per-
formance of judicial functions—awakens enormous
interest. 'The long-held ambition of the servants
of the State after many years of hope became a
reality through Decree 1698 of 1964. The judicial
career service in our opinion has four basic aspects:
(@) it permits the selection of judges; (b) it ensures
their tenure and opportunities for promotion; (¢) it
stimulates the officials to perfect their intellectual
and moral proficiency; (d) it prevents those who
have obtained their posts by competition from
smkmg into inferiority or performing their duties
in a routine manner. The first two aspects are
common to every similar organization. The last
two are genuine achievements of Décree 1698, be-
cause, within the system of examinations it estab-
lishes, which must be held before the expiration

.date of the terms of office, those who are in

service have a preferential mark, but are obliged i in
conscmnce——through additional efforts in practice
and theory—to raise it, in order to avoid being dis-
placed by candidates who are not judicial officials
but who Have superior educational attainments,
knowledge and qualifications.

In countries where the judicial career service has
been tried, there have been misgivings about-a
possible paralyzing effect on the judicial offices,
inertia induced by immersion in study, and, to a
certain extent, stagnation of court decisions—
phenomena which may occur when judges become
absolutely immoveable. The system devised for
Colombia obviates such consequences. Respect
for constitutional terms must be reconciled with
the principles of the judicial service, and it was
done so well that existing and future judges will
keep their tenure, but not gratmtously-hra'ther, on
the basis of their own improvement and the
broadening of their ability.

(g) .Auxiliary services. 1t would be very diffi-
cult and time-consuming to comment individually
on each of the eighteen Decrees issued by the
Government in the exercise of the extraordinary
powers granted to it by Parliament under Act 27
of 1963. Since the gaps and defects in the admin-
istration of justice exhibit many facets, the appli-
cable remedy must be confained in decrees on
different subjects. In the main the Decrees
described above performed the task of establishing
the backboné of the reform. WNevertheless, the
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modernization of auxiliary services and organi-
zations was the subject of special attention, thus:
(1) In Decree 1483 of June 1964, an old prob-
lem of distribution of work among the Sections of
the Council of State was settled, and the judges
were granted jurisdiction to terminate attachments
and measures adopted in respect of rural property
by the former Tribunals of Conciliation and
Equity; (2) In Decree 1700 of 16 July 1964,
the Institute of Legal Medicine was reorganized,
and the Higher School of Forensic Medicine was
created; (3) In Decree 1726 of July 1964, the
criminal police force was established and organized
on the principle that it was an indispensable auxil-
iary fuonction but not properly speaking an armed
body, attached to the Ministry of Justice. In the
same Decree, the classes of persons who can
exercise criminal police functions at all times or
for a limited period are defined; (4) In Decree
1727 of 1964, the number of judges in the admin-
istrative courts of Cundinamarca, Antioquia, Cal-
das and Valle del Cauca was increased and
prosecuting officials (fiscales) were appointed to
the latter three courts; (5) In Decree 1728
~of 17 July 1964, a Judicial Career Service Divi-
sion was established in the Ministry of Justice
and the Office of Criminological Studies was
reorganized, That Office was responsible not
only for the preparation of the greater part of
the material used in the judicial reform, but
also with the secretariat of the Advisory Com-
mission, the drafting of the texts ' of some
decrees, and works intended to make the judi-
cial reform known and defend it; (6) In
Decree 1818 of 17 July 1964, the Colombian
Family and Child Social Welfare Council was
established, and the Children’s Division of the
. Ministry of Justice was reorganized; (7) In
Decree 1817 of 17 July 1964, some amendments
were made to Decree 1405 of 1934, which were so
broad as to replace it entirely as the National
Prison Code. Items of undoubted interest within
this lengthy statute (369 articles) are the classi-
fication of prisoners (article 25), the establishment
of an education, instruction and religion section
and an industrial and agricultural section in the
Division of Prisons (articles 47 to 51), the estab-
lishment of “counsel for the poor”, called Procu-
rator Counsel, to provide better legal assistance to
convicts (article 81), the organization of after-
prison social service (article 356), and the creation
of the National Penitentiary School for the train-
ing and instruction of members of the Prison
Department (article 93).

(h) Criminal procedure. It is extremely im-
portant that the laws should reflect the highest
values of the social conscience, that they should
be related to the events of the immediate past, and
that the legislative technique itself should ensure
the effectiveness of the rules, avoiding the useless
and the pedantic, and also purely subsidiary regu-
lations. It is not a matter of embroidering the
text of the provisions with the latest academic
theses or, in these difficult times, of doing dialec-
tical and grammatical fancywork, The new laws
reforming justice, above all, are based on the
Colombian reality, on the experiences of each per-
son who took part in their drafting, on specific
facts. Perhaps this is the only way to prevent them

from soon turning into theoretical records fit only
for the archives of useless regulations.

Decree 1358 of 1964 introduced into thé Crim-
inal Procedure Code useful amendments which
went fo the root of problems that are today
virtually insoluble. It is difficult, without under-
taking a commentary on each provision, to point
out the principal changes. However, the amend-
ments simplify proceedings which people are
accustomed to regard as complicated. (1) In the
conduct of the preliminary examination, due
consideration having been given to the respon-
sibility which falls primarily on the municipal
judges, the time-limits are much more exact and
the application of the rules is extremely simple.
(2) The trial is transformed into a formality
which must be strictly observed, regardless of the
offence which gave rise to the proceedings. Some
measures, such as the compulsory appraisal of the
damage caused by the infraction, help to Iay down
clear bases for compensation, which is a far from
negligible form of securing justice. (3) The
judge’s authority when he presides over public
hearings is increased with a view to ending the
sad spectacle of oral proceedings turned into
discussions of striking mediocrity and pointless

-verbosity. (4) The participation of the Minis-

terip Piiblico is strengthened when two or more
defendants are being judged at the same court
hearing. (5) Concerning the selection of jurors,
the second chapter of the Decree establishes a
brief procedure, with excellent guarantees of the
fitness of the jurors and their freedom from
corruption. (6) The handling of ordinary appeals
is unified (article 35); in addition, it is provided
that provisional suspension of proceedings will be
reviewed (article 32), and that an appeal against
an order to do what may be necessary will not bar
the detention of the accused or the execution of
preventive measures in respect of his property, if
directed in the said order. (7) With the obvious
intention of avoiding the unfortunate effect which
the large number of applications that decisions be
declared null and void had on criminal proceedings
{a problem solved, in part, by the broad jurisdic-
tion of the municipal judges), articles 37 and 38 of
Decree 1358 of 1964 restrict the grounds for such
applications. (8) The application of the provi-
sions on seizure, detention and provisional release
of accused persons gave rise to serious difficulties,
caused by lack of precision in the wording of the
Criminal Procedure Code. Articles-41 to 55 of the
Decree under discussion regulate the subject very
clearly, practically and unambiguously. A perfect
balance is reached between the accused’s right to
have his procedural situation solved promptly and
the time which the examining official must have
if he is to act conscientiously. (9) There is
established with great simplicity—for the first time
in Colombia~—a writ of habeas corpus, which
grants those who feel that they have been unjustly
deprived of their freedom an expeditions and
rapid way to be and to secure legal protection.
(10) Lastly, in article 65 of Decree 1358, the
jurisdiction of the police authorities is increased
to cover the punishment of minor offences against
property {(where the amount does not exceed
300 pesos) and offences involving personal injuries
where the claim is subject to abandonment (fifteen
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days of disability without lasting effects), As a
factor contributing to procedural efficiency, this
provision is commendable. Undoubtedly it will
prevent the munieipal courts of broad jurisdiction
and other courts from experiencing a set-back in
their efforts in deciding violations of law, which
should be punished through swift police proceed-
ings by authorities sitmated in even the most
remote places.

(G) Anti-social conduct. Decree 0014 of 1955,
which was devised to combat so-called “‘states of
dangerousness”, was a blunder of gigantic propor-
tions, the wisdom of which was rightly criticized,
for éxample, in these words by Dr. Jorge Enrique
Gutiérrez Anzola: “Among the numerous legal
errors adorned with incomprehensible juridical
dress, Decree 0014 is a further step on the way
to greater chaos. To show Colombians the hard
facts arising from an inadvisable and foolish
measure, which must produce more evils than
those they wanted to prevent, is a sacred duty of
conscience and an offering made once again to the

cause of justice which is our greatest passion.” |

The conception of dangerousness was unfor-

tunate not only from the legal-scientific standpoint
but also in its practical application. The extension
of the procedure provided for in the fifth chapter
of the Decree to proceedings for offences against
property (article 81) made the handling of these
proceedings highly difficult and introduced a
source of diversity into the acts of the judges, with
grave consequences.

In reforming the judicial system, the Govern-
ment wished, by virtue of Decree 1699 of
18 July 1964, to replace the mixed criterion of
offence—infraction—dangerousness established in
Decree 0014, by the criterion of anti-social con-
+ duct. The latter is much more understandable
and logical, within the scope of the law, since it
brings many acts which are obviously harmful but
which today are neglected in view of the blank
spaces in the Criminal Code and in fact go unpun-
ished. Nobody doubts the need to combat directly
-with judicial weapons offences against livestock
property, begging under fraudulent pretences, the
possession of tools adapted to committing offences
against property, the thousand subterfuges used
to. impede the recovery or identification of stolen
automobiles, the uttering of fraudulent cheques,
and all kinds of practices harmful to children
under eighteen years of age, such as encouraging
them to become drunk. Similarly, there was an
urgent need to define and to establish provisions
of this kind to deal with the narcotics traffic, the
manufacture and carrying of arms, and activities
designed to r&euﬁlt in acts of barbarism and
terrorism.

We should mention particularly article 27 of
Decree 1699, which lays down: “If a person,
without just cause, leaves without economic or
moral support persons to whom lhie is obliged to
furnish ‘such support, he shall be liable to impris-
onment for a term of not less than six months nor
more than two years.”

This provision is not—as some have interpreted

it—limited to cases of family abandonment by
parents who ruthlessly violate and disregard obli-
gations and duties voluntarily entered into. That

is clearly the principal aim, since the irresponsible
behaviour of some men consigns many women and
children to terrible poverty and turns their exist-
ence into a very hard and desperate struggle.

An effort was made also to combat the irrespon-'
sibility of working mothers who in any way deny
moral assistance to their children and whose dis-
torted view and conception of life will affect their
children more seriously for that reason.

A society which creates problems cannot close
its eyes to them. Those who deliberately place
themselves in difficult situations cannot, without
being an addition to the moral dissolution of the
community, pitilessly throw into anguish and
poverty the fruits of their transitory pleasure.
This legal provision is a vigorous call to arms
against those conscienceless beings, concerned with
the wholely sordid and vulgar, who must begin

to answer for their deeds here, before that other

infinite justice, from which there is no appeal,
demands from them the whole of their incredible
debt.

() Customs Legislation. From the start, it
was very clear that the National Government,
exercising the powers granted to it by Act 27
of 1963, would introduce reforms into customs
legislation—in its punitive or penal aspect only.
Cheating on customs duties—the result of the
restrictions imposed because of the necessities of
economic policy—has come to be one of the most
urgent and widespread problems of the day. Very
few people, facing a general flood of moral laxity,
may understand that the country is severely shaken
when ‘a very noticeable majority of its’ citizens
make a habit of cheating on their taxes. On a
growing scale, national fiscal pressures hinder the
carrying out of vast improvement schemes in
education, public works, housing and community
development plans, and health campaigns. People
attribute this situation to the Government’s finan-
clal errors, very often forgetting that which
genuinely contribute to the pride of our nation
cannot be carried out except with the direct or
indirect co-operation of all good citizens. If a
group seeks to profit by’ cheating on customs
duties, taking advantage of those who seek their
advancement, maintaining respect for the estab-
lished rules, not only will there be direct harm
because of the economic stringency resulting from
their cheating but the whole community will
unjustly suffer losses. It follows that the smuggler
must be considered one of the most harmful and
dangerous elements, because of the social malad-
justments produced by his dark machinations.

The Government brought together the scattered
customs penal legislation in Decree 1821 of
17 July 1964. 1t defined again and clearly some
terms customarily used in those matters, delimited
the forms of smuggling, specified the acts that
constitute -a legal presumption of the offence,
established a simple and drastic scale of penalties
and organized the customs courts, simplifying
procedures and entrusting the investigation of
smuggling offences to the municipal judges. It
also increased the number of higher customs court
judges and did away with customs criminal exam-
ining courts.
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(m) Operation and amendments. As Dr. Al-
fredo Araujo Grau, Minister for Justice, said when
he defended the Extraordinary Authorization Act
in the Senate of the Republic: “What is involved
here is, in fact, a practical effort,-because justice
is made effective and quick not by revolution but
rather by a series of measures which study and
experience have shown to be appropriate and
necessary. Nothing better than what is proposed
here has been suggested.”

Even when, with the distribution of more than
8,000 volumes of ‘the preparatory works in 1962
and 1963, all citizens were offered the opportunity
to state their criticism, neither better proposals nor
fundamental plans to remedy the judicial problem
were in fact received. The Government waited
until the last instant for that voluntary collabo-
ration.

Even after Decrees 528, 1356 and 1358 of 1964
were issued, it heard alI petitions and with a
patriotic desire to achieve success, even amended
and added to its original determinations with
Decrees 1701 and 1819 of 17 July 1964. Few
reforms can offer a broader and firmer basis than
1964 judicial reform in respect of studies, knowl-
edge of the national situation, interpretation of
statistics, consideration of many factors, and lofty
disinterestedness, bringing the judicial branch of
the Government to an outstanding level of security,
dignity and grandeur in the service of the people.

It is not an easy task to set the machinery of
reform in operation. Decree 1822, issued on
17 July 1964, established an ingenious system of
effective dates to avoid interruptions in court serv-
ice and to make the changes regarding jurisdiction
operative at the appropriate time.

IIl. GENERAL EVALUATION

(@) Uninformed criticism. Some persons have
denied the intrinsic advantages of the judicial
reform decrees. The disorganization and weak-
ness of the criticisms do not lend themselves to a
profound argument for the reform. They all
have one common denominator: ignorance of the
tactical and legal groundwork, ignorance of the
past studies,, ignorance of the very text of the
decrees, and ignorance of their possible results.
The trial of this crusade for justice must come
sooner or later. We who attended the birth,
growth and success of the reform are sure of
having done an honest, serious and z’esponsible
piece of work. It is not perfect, but it is a sub-
stantial contribution to the solution of the disaster
overwhelming us.

Certainly there are distressing assertions, which
are ineffective in direct ratio to their generality,
We had an opportunity to see in prominent form
the following phrases, which do not affect
informed people but do much harm when heard
by uneducated persons. It is said, in opposition
to the new district couris, that there are “too
many” and that there will be a “confused mass of
court decisions”, that they “have been established
in unimportant villages”, that “national conditions”
have not been considered, that the new courts are
a scandalous “bureaucratic proliferation”, “that
they will cost an exaggerated amount” and that
“the warnings of responsible jurists were not

‘

heedéd”; in opposition to the decree concerning
the judicial territorial division, arguments such as
n “absolute ignorance of geography” and “dis-
regard of the towns” are used. A certain higher
court judge succeeded in saying something against
the Judicial Career Decree which for us automati-
cally became an undeserved compliment. He said
that it seemed to have been made with “a school-
teacher’s judgement”.
The situation in respect of criticism is discour-
aging.

(b) Advantages and negative factors. The

- reform has undoubted advantages and will produce

enormous benefits, which we deliberately refrain
from repeating. The negative factors which come
up in opposition to it may be listed as follows:
(a) The transition from one legislative system to
another may result in a momentary paralysis;
() Conformist minds will predict an increase in
posts and salaries as the routine solution; {¢) the
decrees will not be thoroughly known and applied
as part of the reform proposals within a short
time; (d) Some regions may possibly feel that
“their rights” have been prejudiced by a reduction
in the number of judicial officers of by the crea-
tion of a court in a municipality near the capital
cities of those regions; (e} Those who are not
capable or deserving or cannot satisfactorily
demonstrate their honesty or uprightness will logi-
cally be opposed to the judicial career service;
(fi The number of clients of many practising
lawyers living in the large cities and possessing
widespread and deserved prestige may be re-
duced by virtue of the court decentralization and
the creation of judges of broad jurisdiction;
(g) Those individuals or public officials accus-
tomed to obtaining illegitimate advantages from
the slowness of the proceedings or the present
impossibility of exercising adequate supervision
of their acts will naturally fear the end .of that
very immoral state of affairs; (%) Itis not unlike-
ly that certain political pressures will be exerted,
precisely because this factor, was not taken into
account in the judicial territorial division and in
the other reform decrees. The amendments intro-
duced may conflict with the intentions of the
politicians of some regions; (i) The process of
staffing the new offices, district prisons and chil-
dren’s institutions, and the shuffling of subordi-
nate staff will require large budget allocations;
(7 In some places the supply of qualified staff
may become a serious difficulty; (k) The speed-
ing up of proceedings may have a twofold effect:
it settles the juridical situation of those detained
pending trial by turning them into convicted
prisoners or it increases the number of those
under detention. In either case the numbers of the
prison population may increase temporarily, with
consequent additional cost; () The slow shift-
ing movement of members of the legal profession
to the areas of the new courts may give rise to a
temporary dearth of legal assistance.

IV. CARRYING OUT
OF THE JUDICIAL REFORM

(@) Tribute to those who created the reform.
The judicial reform, which has today become a
legislative reality, required time and great efforts.
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Three movements may be distinguished in this
process. In the first, some renowned jurists, apos-
tles if you wish, established the foundations of the
general reform plan. The names of Drs. Rodrigo
Noguera Laborde, Jorge Enrique Gutiérrez Anzola,
QGustavo Orjuela Hidalgo and Bernardo Gaitdn
Mahecha are unquestionably connected not only
with the institution of the reform but also with its
development, . and their aid will be indispensable
in order to obtain its complete execution. In the
first stage it fell to Dr. Germdn Zea Herndndegz,
of the Ministry of Justice, to introduce and defend
the great reform ideas in the Congress of the
Republic, but he did not have the success desired
by many.

The second great stage began with the arrival at
the Ministry of Justice of Dr. Vincente Laverde
Aponte, whose dynamism and energy made an

obvious impression. He not only organized and

vigorously spurred on the preparatory studies for
the reform, through his constant interest in the
Office of Criminological Studies, but also convened
a commission of jurists (Felipe Salazar Santos,
Domingo Sarasty, Jesiis Ramirez Sudrez, Agus-
tin GOmez Prada, Luis Gutiérrez Jiménez and
Jestis Bernal Pinzém, in addition to Drs. Orjuela
Hidalgo, Noguera Laborde and Gutiérrez Anzola)
,who revised the first drafts and, with their great
knowledge, helped to perfect them. Minister
Laverde Aponte devoted many months of his term
of office to defending the reform plans with excep-
tional zeal, but his tenacity and his hopes were
suddenly checked by the Chamber of Represent-
atives’ rejection of his draft regulating article 12 of
the Plebiscite. In that period, the lines of the
reform remained firmly marked, and through the
publications of the Office of Criminological Stud-
ies the geographical, statistical, juridical and
practical considerations which demonstrated the
viability and soundness of the judicial reform
were submitted to the consideration of the country
as whole. Minister Héctor Charry Samper, as
Dr, Eliseo Arango had done before, urged the
Congress to vote on the proposals before it.

The third and last stage is longer than the pre-
vious stages, and began with the arrival of
Dr. Alfredo Aravjo Gran at the Ministry of
Justice on 2 May 1963. Within a few days he
secured an agreement from the political parties in
order to facilitate the passing by Parliament of a
bill granting the Government extraordinary author-
ity that would enable it to carry out the reform.
The success of his draft in the Parliament is the
result of the enthusiasm, intelligence and patriotic
devotion with which Dr. Araujo presided over this
vast undertaking. The Advisory Committee estab-
lished by article 2 of Act 27 of the same year met
in September 1963. It was composed in accord-
ance with Decrees 2171 and 2257 of Dr. Gustavo
Orjuela Hidalgo, State Counsel - General of the
Nation, Senators Emiliano Guzmdn Larrea,. Carlos
Alberto QOlano and Jesds Bernal Pinzén and

Representatives Alvaro Leal Morales, César
Ordéfiez Quintero and Pedro Arturo Sanabria Nifio.
The Minister presided over the majority of the 142
meetings which that body held. They assigned to
the writer the honoured post of Secretary of the
Commission and the task of preparing, at the
Commission’s request, eight of the eighteen judi-
cial reform decrees.

Many others showed generous goodwill in
aiding the reform. They were sub-commissions of
noted jurists at work in the Ministry of Justice,
which were entrusted with the preparation of
drafts on the judicial career service, judicial
review, customs legislation, children’s legislation,
forensic medicine and the prison system.

Although some names-such as those of Min-
isters Laverde Aponte and Araujo Grau, State
Counsel Noguera Laborde and Orjuela Higalo and
Professors Gutiérrez Anzola and Gaitdn Mahecha
—are permanently associated with the 1964 judi-
cial reform, this real advance is the creation of
all Colombians. Two Governments, one led by
Dr. Alberto Lleras Camargo and the other by
Dr. Guillermo Leén Valencia, who represented
different political parties, five Ministers of Justice,
two conservative and three liberal, more than
fifteen conservative jurists and as many liberal
jurists, the 1963 Congress with representation of
the parties, the plenary Ministerial Cabinet of
both National Front Governments, distinguished
judges, practising barristers and many citizens are
truly the architects of this transformation.

(b) Responsibility of those carrying out the
reform. The fourth stage of the judicial reform
is beginning. It has three aspects?}

" (1) Establishment of rules and regulatfons for
carrying out the Decrees enacted under the author-
ity of the extraordinary powers;

(2) Studies, organization, staffing and equip-
ment, installation and operation of the new judi-
cial offices and.the Ministerio Piblico;

(3) Defence of the reform, with a view to
averting arbitrary amendments concerning the
number or class of offices, officials or districts, or
their jurisdiction. This latter type of measure may
easily upset this undertaking which was conceived
as a complete scheme, much more thorough and
complex than the simplistic notions of the dissat-
isfied. .

Let us assume that the first stage will be carried
out by those who drew up the judicial reform
Decrees. In the second phase, the Ministry of
Justice will perform a task requiring the greatest
care. The third is the task of scholars of good
will.

The success of the judicial reform is dependent
upon the trust which Colombians repose in its
effectiveness. Both those who are going to execute
it—the judges and judicial officers—and those who
sought it are morally bound to support it.
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ACT No. 21-63 OF 15 JUNE 1963*

This Act authorizes ratification of the Agree-~
ment concerning the Establishment of an African
and Malagasy Industrial Property Office, signed on
15 September at Libreville by the Governments of
the Central African Republic, the Republic of

! Text published in the Journal officiel de la Répu-
bligue du Congo, No. 14, of 15 June 1963,

Chad, the Republic of the Congo (Brazzaville),
the Republic of Dahomey, the Gabonese Republic,
the Republic of the Ivory Coast, the Malagasy
Republic, the Islamic Republic of Mauritania, the
Republic of the Niger, the Republic of Senegal
and the Republic of the Upper Volta.?

? See pp. 427-428 below.

ORDINANCE No. 63-2 OF 11 SEPTEMBER 1963 CONCERNING
THE PROVISIONAL ORGANIZATION OF THE STATE AUTHORITIES ®

The Prime Minister,
Head of the Provisional Government

Considering the devotion of the Congolese
people to fundamental rights as laid down in the
Declaration of the Rights of Man and of
the Citizen and the Universal Declaration of
10 December 1948,

Considering the determination of the Congolese
- people to co-operate with other peoples in peace,
justice, liberty and equality,
‘With the agreement of the Council of Ministers,
Decrees that:

Art. 1. The Congolese people shall sovereignly
decide on their future institutions within a period
of three months. :

The draft Constitution shall be drawn up by
the Provisional Government and submitted to a
popular referendum after the Supreme Court has
given its opinion.

Art. 2. A National Assembly shall be demo-
cratically elected within a month of the adoption
of the Constitution by the people.

Art. 3. During the transitional period until the
National Assembly is convened, the authority of
the State shall be exercised in the manner described
below by the Provisional Government on the
basis of the existing legislation.

Decisions taken by the Provisional Government
prior to this Ordinance shall remain in force.

Art. 4. The form of government is and shall
remain the republic.

Art. 5. The Provisional Government shall take
decisions either in the form of an ordinance in all

3 Journal officiel de la République du Congo,
No. 23, of 15 September 1963,

matters subject to legislation under the previous
Constitution or in the form of a decree or order
when the decision is a regulatory or executive one.

Art. 6. Ordinances shall be submitted to the Na-
tional Assembly at its first session for ratification.

Art. 7. The Prime Minister, Head of the
Provisional Government, shall appoint and dismiss
ministers. He shall determine their functions.

Art. 8. The Prime Minister, Head of the Pro-
visional Government, shall decide and direct the
policy of the Republic. He shall have control of
the civil service, the army, the gendarmerie and
the police force.

Art, 9. The Prime Minister, Head of the Pro-
visional Government, shall exercise the right of
pardon.

Art, 10. Ordinances shall be discussed by the
Council of Ministers after being submitted to the
Supreme Court for its opinion.

They shall be signed by the Prime Minister and
countersigned by the Ministers concerned.

Art. 11. Decrees involving general policy and
those which are of concern to several Ministers
shall be discussed by the Council of Ministers and
countersigned by the Ministers concerned.

Decrees of an administrative nature shall be
issued by the Prime Minister upon the proposal
of the Minister concerned and shall be counter-

signed by the latter.
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Art. 12. International treaties and conventions
entered into previously by the Republic of the
Congo and duly ratified shall remain in force.

Art. 13. Diplomatic representatives of foreign
Powers shall be accredited to the Prime Minister,
Head of the Provisional Government,
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ORDINANCE No. 63-9 OF 16 OCTOBIJE;R 1963 CONCERNING
THE ORGANIZATION OF ELECTIONS TO THE NATIONAL ASSEMBLY *

Trmie 1
GENERAL

Art. 1. The members of the National Assembly
shall be elected from a national list by a majority
Mmulg‘@_e vote on a single ballot without vote-
SpIItEitiE.

The number of seats in the National Assembly
shall be fifty-five.

The electoral suffrage shall be direct and
universal.

The ballot shall be secret.

“Trree 10
VOTERS AND ELECTORAL ROLLS

Art. 7. All Congolese citizens of both sexes

who have attained the age of eighteen years and-

are in full possession of their civil and political
rights shall be entitled to vote.

Art. 8. A person must be on the electoral roll
before he can vote.

Art. 9. The following persons may not be
registered on an electoral roll:

1. Persons convicted of a serious offence
(crime).

2. Persons sentenced for any less serious
offence (délit) within the previous five years to
imprisonment for one month or more under a
sentence not subject to suspension or to a fine of
100,000 francs or more.

Persons sentenced for any less serious (délir)
more than five years previously to imprisonment
for three months or more under a sentence not
subject to suspension or to a fine of 200,000 francs
or more. :

Persons who have been deprived of the right to
vote and to stand for election by the courts under
the laws authorizing such deprivation.

3. Undischarged bankrupts.
4. Persons under disability.

Art. 10. No obstacle to registration on an
electoral roll shall be constituted by:

1. A conviction for a less serious offence (délif)
committed through negligence, except where the
offender has fled; -

2. A conviction for an offence—other than an

offence under the Companies Act of 24 July 1867
—which is classified as a less serious offence

* Ibid., No. 25, of 1 November 1963.

{(délit) but is punishable without proof of bad faith
and is subject only to the penalty of a fine;

3. A conviction for an offence against the
hunting and fishing regulations.

Trree 1O
ELIGIBILITY

Art. 13. Any citizen over the age of twenty-
three years who qualifies as a voter, who knows
how to read and write and who has satisfied all the
requirements of law concerning active military
service shall be entitled to stand for election to the
National Assembly.

TiTLE V
ORGANIZATION OF ELECTIONS

Art, 30. The electoral campaign shall open-
fifteen days before the election day.

The publicity commission shall include:

A civil officer of the jﬁdiciary, police or admin-

"istration appointed by the Minister of Justice, to

act as Chairman;
A representative of the Minister of the Interior;

A representative of the Minister of Information.

It shall be convened by the Chairman five days
before the closing date for the filing of lists of
candidates.

The means of publicity and the mode of oper-
ation and functions of the publicity commission
shall remain as fixed by Decree No. 59-98 of
12 May 1959. The commission shall also lay
down the conditions governing use of the national
radio and television services.

Tiree VII

ELECTORAL IRREGULARITIES

Art. 45. In the event of any dispute concerning
the regularity of the elections, the matter shall be
brought before the Supreme Court, which shall
give a decision upon representation of the records
and supporting evidence relating to the operations
in question. ’ ’

Art. 46. The Court’s hearings shall not be
public...
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CODE OF PENAL PROCEDURE
Promulgated by Act No. 1-63 of 13 January 1963°

PRELIMINARY TITLE
PUBLIC PROSECUTION AND CIVIL ACTION

Article 1

1. Public prosecution with a view to the appli-
cation of penalties shall be instituted and conducted
by the officers and officials responsible therefor
under the law. e

2. Such proceedings may also be instituted by
the injured party, in accordance with the condi-
tions set forth in this Code.

Article 2

Civil proceedings for compensation for injury
caused by a serious offence (crime), correctional
offence (délity or petty offence (contravention)
may be brought by any person who has personally
suffered injury directly caused by the acts which
are the subject of criminal proceedings.

Book I

Prosecution and Preliminary Investigation

TITLE 1

AUTHORITIES RESPONSIELE
FOR PROSECUTION
AND PRELIMINARY INVESTIGATION

Article 11

* 1. Except where the law provides otherwise,
and without prejudice to the rights of the defence,
proceedings during the inquiry and preliminary
investigation shall be secret.

2. Any persons participating in these proceed-
ings shall be required to observe professional
secrecy in accordance with the conditions and
subject to the penalties laid down in article 378 of
the Penal Code.

TITLE 11
INQUIRY

Chapter 1
FLAGRANTE DELICTO OFFENCES

Article 37

1. A serious offence (crime). or correctional
offence (délit) is termed flagrante delicto if it is in
the process of being committed or has just been
committed. A serious offence or a correctional
offence is also. flagrante delicto if, within a very
short time of the offence, the suspect is pursued by
hue and cry or is found in possession of objects or

s Text published in the Journal officiel de la Répu-
blique du Congo, special issue No. 3, 31 January 1963.

bears traces or marks which give reason to believe
that he has participated in the serious offence or
correctional offence.

2. Any serious or correctional offence which,
even though not committed in the circumstances
specified in the preceding paragraph, was com-
mitted in a house the head of which requests the
Chief State Counsel or an officer of the criminal
police to establish the fact shall be treated as a
flagrante delicto offence.

Article 40

1. -If the nature of the crime is siich that proof
thereof may be acquired by the seizure of papers,
documents, or other objects in the possession of’
persons who appear to have participated in the
crime or to hold objects or documents relating to
the alleged acts, the officer of the criminal police
shall proceed without delay to the dwelling of the
said person in order to undertake a search of
which he shall draw up a report in writing.

Article 41

1. The operations prescribed by the preceding
article shall be carried out in the presence of the
person at whose dwelling the search is made.

2. If this is impossible, it shall be the duty of
the officer of the criminal police to invite him to
appoint a representative of his choice; if he fails
to do so, the officer of the criminal police shall
select two witnesses—not being persons under his
administrative authority—whom he shall ask to
give assistance to this end.

Article 42

1. Subject to the requirements of the inquiries,
if a person acting without the authorization of the
defendant or his representatives or of the signatory
or addressee of a document secured in a search
communicates or discloses such document to a
person not authorized by law to have knowledge
thereof, he shall be liable to a fine of not less than
36,000 nor more than 360,000 francs and to
imprisonment for a term of not less than two
months nor more than two years or one of these
penalties only.

Article 43
i

1. Unless requested by a person in the house
or unless an exception is provided by law or a
state of siege has been declared, searches and
house visits shall not begin before 5 a.m. of after
7 p.m.

2. Nevertheless, officers of the ministére public,
examining judges and officers of the criminal
police may at any hour of the day or night enter
any hotel, furnished apartment house, boarding
house, bar, club, dance hall or place of entertain-
ment or the annexes thereto or any other place
open to or used by the public in order to establish
that an offence of any kind has been committed.
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3. The formalities referred to in article 40 and
41 and paragraph 1 of this article shall be com-
plied with on pain of the operation being declared
null and void.

Chapter 11
PRELIMINARY INQUIRY

Article 61

I. The officers of the ecriminal police shall
make preliminary inqguiries on the instructions of
the Chief State Counsel or ex officio.

2. Such operations shall be under the supervi-
sion of the State Counsel General, -

Article 62

1. Searches, house visits and seizures of mate-
rial evidence may be made only with the express
consent of the person in whose dwelling the
operation takes place.

2. Mention of this consent shall be made in
the written record.

.

TITLE I
PRELIMINARY INVESTIGATION

Chapter 1
ExaMINING JUDGE

Section 2. — Civil Proéeedings in Criminal
Cases and their effects

Article 70

If a person considers himself injured by a
serious offence (crime), correctional offence (délit)
or petty offence (contravention) he may, by filing
a complaint, institute civil proceedings before the
examining judge.

Article 76

1. When, after an investigation has been
opened upon the institution of civil proceedings,
the case is dismissed, the accused and any persons
mentioned in the complaint, without prejudice to
the possibility of prosecution for false accusation,
may, if they do not bring a civil action, seek
%ailmages from the plaintiff in the manner indicated

elow.

Section 3. — Visits, Searches and Seizures

Article 77

1. The examining judge may visit the scene in
order to establish any necessary facts or to make a
search. He shall notify the Chief State Counsel,
who shall be entitled to accompany him.

.

Article 79

Searches shall be made in all the places where
objects may be found the discovery of which
would be useful in establishing the truth.

Article 80

If the search is made at the defendant’s dwell-
ing, the examining judge must comply with the
provisions of articles 41 and 43,

Article 81

1. If the search is made in the.dwelling of a
person other than the defendant, the person at
whose dwelling it is to be made shall be invited
to be present. If this person is absent or refuses
to attend, the search shall be made in the presence
of two of his relatives by blood or marriage who
are present on. the spot or, in the absence of such
persons, in the presence of two witnesses.

2. The examining judge must comply with the
provisions of articles 41 and 43.

Article 83

Subject to the requirements of the judicial
preliminary investigation, if a person acting with-
out the authorization of the defendant or his
representatives or of the signatory or addressee of
a document secured in a search, communicates or
discloses such document to a person not author-
ized by law to have knowledge thereof he shall be
liable to a fine of not less than 36,000 nor more
than 360,000 francs and to imprisonment for a
term of not less than two months nor more than
two vears or one of these penalties only.

LY

Section 4, — Hearing of Witnesses

Article 86

1. The examining judge shall summon to
appear before him all the persons whose evidence
will in his view be useful, in accordance with the
procedure indicated in the following articles.

2. The examining judge may call upon the
services of an interpreter who is not less than
twenty-one vears of age.

3, If the said interpreter is not under oath, he
shall take an oath to translate the evidence
faithfully.

Article 88

If a person is named in a complaint accom-
panied by the institution of civil proceedings he
may refuse to be heard as a witness. The exam-
ining judge shall so inform him after acquainting
him with the complaint. The fact that he has
done so shall be mentioned in the written record.
If such a person refuses, the examining judge may
only hear him as an accused.

. . .

Article 91

Children under the age of fifteen years shall be
heard without faking an oath.
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Article 92 .

1. If a person is summoned to be heard as a
witness he shall be required to appear, to take an
oath and to give evidence.

2. If a witness does not appear, the examining
judge may issue a warrant to compel attendance
and upon the application of the Chief State Coun-
" sel may sentence him to a fine of not less than
1,000 nor more than 10,000 francs.

Article 94

If a person states publicly that he knows who
committed a serious offence (crime) or a correct-
ional offence (délif) and refuses to answer ques-
tions put to him in that connexion by the exam-
ining judge he shall be liable to imprisonment for
a term of not less than eleven days nor more than
one year and a fine of not less than 36,000 nor
more than 360,000 francs or one of these penalties
only.

Article 95

If it is impossible for a witness to appear, the
examining judge shall visit him to take his evi-
dence or shall issue a commission rogatory for
the purpose in accordance with the procedure
provided in article 142 ef seq.

Article 96

If a witness has been heard under the conditions
as provided in the preceding article although it
was possible for him to attend at court in accord-
ance with the summons served upon him, the
examining judge may sentence him to the fine laid
down in article 92,

Section 5. — Interrogations and Confrontations

Arricle 98

A defendant under detention may communicate
freely with his defence counsel immediately after
his first appearance before the examining judge.

Article 99

1. If the examining judge considers it necessary
to issue an order depriving an accused person of
communication, the duration of such order shall
not exceed ten days.

2. He may renew the said order for two
further periods of ten days.

3. The said order prohibiting communication
shall not in any event.apply to the defendant’s
counsel. :

.

Warrants and their Execution
Article 104

Section 6. —

1. The examining judge may, according to the
circumstances, issue a summons to appear, a
warrant to compel attendance, an order for com-
mittal to prison or a warrant for arrest.

Avrticle 107

1. The examining judge shall immediately
interrogate a defendant who has been summoned
to appear.

2. The interrogation of a defendant or hearing
of a witness arrested in pursuance of a warrant to
compel attendance shall be conducted under the
same conditions. If, however, the interrogation
cannot take place immediately, the defendant shall
be taken to the place of custody for such persons,
where he shall not be kept for more than seventy-
two hours.

3. Upon the expiry of that period, he shall be
conducted by the person in charge, ex officio,
before the Chief State Counsel, who shall call upon
the examining judge, or, in his absence, the presi-
dent of the court, or a judge designated by the
Iatter, to conduct the interrogation immediately.
If this is not done, the defendant shall be released.

Article 108

i. If a, person having been arrested under a
warrant to compel attendance is held in the place
of custody for more than seventy-two hours with-
out being heard he shall be deemed to be arbi-
trarily detained.

Article 109

If a defendant or witness sought under a war-
rant to compel attendance is found within the .
jurisdiction of an authority other than that of the
place where the judge who issued the warrant sits,

~he shall be brought before the Chief State Counsel

or the officer competent to act on his behalf in the
place where he is arrested.

Book
Trial Courts

TITLE I
CRIMINAL COURT

Chapter 1

CoMPETENCE OF THE CriMiNaL COURT

Article 215

The criminal court shall be fully competent to
try defendants brought before it, -

Chapter 11
Conpuct oF THE CRIMINAL COURT
Section 2. — Jury Panel
Article 228

Jury panels shall be set up at the seat of each
court of main instance (tribunal de grande ins-
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Iance)h during the month of the reopening of the
courts for the following year.

Article 233

1. The following shall not be eligible to serve
as jurors:

(1) Those who have been sentenced to a crim-
inal penalty;

{2) Those who have been sentenced fo impris-

onment for a term of not less than one month for
a serious offence {(crime) or a correctional offence
(délity;

(3) For a period of five years only reckoned:

from the final decision of the court, those sen-
tenced for any correctional offence to imprison-
ment for less than one month or to a ﬁne of at
least 100,000 francs;

(4) Persons certified as of unsound mind or
detained in a mental institution under guardi-
anship appointed by the court;

(5) Undischarged bankrupts;

(6) Persons who have been banned from serv-’

ing as assessors or jurors by decision of a court;

(7) Officials and agents of the State who have
been dismissed from their posts,

Article 234

The office of juror shall also be incompatible
with that of member of the Government or
National Assembly, General Secretary of the
Government, director in a ministry, administrative
or judicial officer responsible for the administra-
tion of justice, prefect, sub-prefect, law officials,
district head of police or member of the armed
forces on active service.

Chapter 1V

PROCEEDINGS PREPARATORY, TO THE SESSIONS
orF THE CriMINAL COURT

Article 239

If the defendant cannot be apprehended and
does not appear, he shall be proceeded against by
default.

» -

Article 242

1. The defendant shall then be invited to select
counsel to assist him in his defence.

2. If the defendant does not select counsel, the
president or his deputy shall appoint one for him
ex officio.

3. This appointment shall be cancelled if the
defendant subsequently selects counsel.

Chapter V1

THE TRIAL

General Provisions
Article 258

1. The trial shall be public, unless a public
hearing is prejudicial to order or public morality.
In that event, the court shall so declare by a
decision issued in open court.

2. Nevertheless, the president -may forbid
minors, or some of them, access to the court room.

3. When the hearing has been ordered closed,
the order shall apply to the pronouncing of deci-
sions which may be made on the procedural ques-
tions referred to in article 267.

4. The judgement on the substance shall always
be pronounced in open court.

Section 1. —

Article 261

1. The president shall be vested with a discre-
tionary power by virtue of which he may, in
honour and conscience, take any measures he
considers will help to reveal the truth.

2. During the trial he may summon, if neces-
sary by means of a warrant to compel attendance
and hear any persons or order the production in
court of any new evidence which the course taken
by the procedings leads him to think will help to
reveal the truth,

3. Witnesses summoned in this way shall not

take an oath and their statements shall be regarded
merely as information.

Section 2. — Appearance in

Defendant

Court of the

Article 268

1. During the trial it shall be compulsory for
counsel to be with the defendant in court.

2. If the defence counsel chosen or appointed
does not appear, the president shall appoint one
ex officio.

Article 269

The defendant shall appear in court unrestricted,
accompanied only by guards to prevent him from
escaping.

Avrticle 271

If a defendant refuses to appear, he shall be
summoned in the name of the law by an official
designated for the purpose by the president and
assisted by the police. The official shall draw up
a written record of the summons and of the
defendant’s reply.

Article 272

1. If the defendant does not comply with the
summons, the president may order him to be
brought before the court by force. He may also,
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after the record establishing the defendant’s refusal
has been read out in couft, order that the trial
should proceed despite his absence.

Section 3. - The Production and Discussion
of the Evidence

Article 295

1. If the defendant or one or more of the
witnesses do not speak French adequately or if
it is necessary to translate a document submitted
at the trial, the president shall ex officio appoint
an interpréter who shall not be under the age of
twenty-one years and shall require him to take an
oath to perform his duties faithfully.

2. The ministére public, the defendant and the
civil claimant may challenge the interpreter, stating
their reasons. The court shall give a decision on
the challenge. There shall be no appeal from its
decision.

3. The, interpreter shall not, even with the
consent of the defendant or the ministére public,
be the clerk to the court, nor shall he be chosen
from among the judges who are members of the
court, the members of the jury, the parties or the
witnesses.

Article 296

1. If the defendant is a deaf mute and does
not know how to write, the president shall ex
officio appoint as interpreter the person who is
most used to conversing with him.

* 2. The same shall apply if a witness is a deaf
mute. . .

3. The other provisions of the preceding article
shall be applicable.

4. If the deaf mute knows how to write, the
clerk to the court shall write down the guestions
or observations addressed to him. They shall be
handed to the defendant or witness, who shall
make his replies or statements in writing. The
whole shall be read out by the clerk to the court.

Chapter V11
JUDGEMENT

Section 2. — Decision

Article 308

- If the charges against the defendant are dis-
missed or if he is acquitted, he shall be released
immediately, provided that he is not detained on
other grounds,

Arzicle 309

If a person has been legally acquitted he shall
not be arrested or arraigned again on the same
grounds, even under a different classification,

Article 316 4

1. If a defendant, having been regulary sum-
moned, fails to appear, he shall be tried by default.

2. If he gives himself up or if he is arrested
before the expiry of the statutory time-limit, the
sentence shall be gquashed automatically and a new
trial shall be held.

TITLE 11

TRIAL OF CORRECTIONAL OFFENCES
(DELITS)
Chapter 1

CORRECTIONAL COURT

Section I. — Competence of and Initiative of
Proceedings in the Correctional Court

General Provisions

Article 319

1. The correctional court shall have jurisdiction
over correctional offences (délits).

Paragraph 1. —

Article 321

The jurisdiction of the court over a detained
person shall extend to all accomplices and
accessories. . - |

Article 322

In cases in which proceedings are instituted by
the public authorities, the court shall be competent
to give a decision on all pleas in defence raised
by the defendant, unless the law provides other-
wise or the defendant’s plea relates to a right
respecting a chattel real.

Paragraph 2. — Flagrante Delicto

-

' Article 330

Witnesses of an offence committed flagrante
delicto may be summoned orally to -give evidence

- by any officer of the criminal police or law enforce-

ment services. They shall be required to appear
under pain of the penalties provided in article 92.

Section M. — Public Hearings and Main-
tenance of Order in Court

Article 335

1. Hearings shall be public.

2. Nevertheless, the court may, by a decision
rendered in open court in which it notes that a
public hearing will be prejudicial to order or
morals, order that the trial shall be held in camera.

3. An order that the trial shall be held in
camera shall apply to the delivery of separate
decisions that may be made relating to matters of
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procedure or pleas by defendant as provided in
article 394, paragraph 4.

4, The judgement on the substance of the case
shall always be delivered in open court.

Article 336

The president shall be responsible for main-
taining order in court and directing the proceed-
ings. He shall have the discretionary power
provided in article 261.

Article 337

The president may forbid access to the court
room to minors, or to some of them.

Section IV, — The Trial

Paragraph 3. — Submission of Evidence

Article 362

1. Except where the law provides otherwise,
the existence of an offence may be established by
evidence of every kind and the judge shall decide
according to the law and the facts moved.

2. The judge shall base his decision solely on
the evidence submitted in the course of the trial
and duly argued before him by both sides.

Article 363

The judge shall be free to determine the value of
a confession, in the same way as any other piece of
evidence.

Article 367

Correspondence between the defendant and his
counsel shall not be allowed as evidence in writing.

TITLE 111
TRIAL OF PETTY OFFENCES

Chapter 1

COMPETENCE OF THE PoLICE COURT

Article 458

1. The lower court sitting as police court shall
have jurisdiction over petty offences.

Chapter 11

INSTITUTIONS OF PROCEEDINGS
BEFORE THE PoLICE CoOURT

Article 472

Procéedings shall be instituted in the police
court in connexion with offences within its juris-
diction either by transfer of the case to the court
by the examining judge, or by the voluntary
appearance of the parties, or by a summons served

directly on the accused and the person civilly
liable for the offence.

- Book II
Extraordinary Legal Remedies

TITLE 1 .
APPEAL TO THE COURT OF CASSATION
Chapter 1

Decisions OPEN TO APPEAL
AND ConprTions GOVERNING APPEALS

Article 512

1. Orders of the chambre d'accusation and
orders and judgements not subject to appeal in
cases relating to serious offences, correctional
offences and petty offences may be quashed if the
law has been violated upon submission of an
appeal by the ministére public or the injured party,
subject to the distinctions indicated below.

TITLE 11
DETENTION

Chapter 1
Remanp v CustoDy PENDING TRIAL
Article 625

1. Untried prisoners remanded in custody shall
be held in a place of custody.

2. There shall be a place of custody near each
court of main instance (tribunal de grande ins-
tance) and each section thereof.

Article 627

1. Each place of custody shall include two
separate sections according to the way of life of
the prisoners.

2. The manner in which the preceding para-
graph is to be applied shail be the subject of an
order by the Keeper of the Seals, Minister of
Justice.

. 3. Each section shall itself be divided into sub-
sections for men and women in such a way that
there cannot be any communication between them.

Article 628

Untried prisoners shall be allowed all com-
munications and facilities for the conduct of their
defence compatible with the requirements of prison
discipline and security.

Chapter 11

EXECUTION OF SENTENCES ENTAILING DEPRIVATION
OF LIBERTY

Article 629

Persons sentenced to deprivation of liberty for
serious offences (crimes) or correctional offences
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(délits) under the ordinary Iaw shall be required
to work.

Chapter 111

ProvisioNs COVERING
PENITENTIARY INSTITUTION IN GENERAL

Article 635

If any prisoner is guilty of threats, insults or
violence or commmits a breach of discipline, he
may be subjected to solitary confinement in a cell
equipped for the purpose or even subjected to
coercive measures if he loses self-control or in the
event of serious violence, without prejudice to any
proceedings for which there may be grounds.

TITLE 1l
CONDITIONAL RELEASE

Article 638

1. Persons sentenced to one or more penalties
involving deprivation of liberty may be condition-
ally released if they give sufficient proof of good
conduct and show reliable signs of social reha-
bilitation.

2. Only prisoners who have completed three
months of their sentence, if the sentence is less than
six months, or half their sentence, if it is six months
or more, shall be eligible for conditional release.
In the case of prisoners guilty of recidivism under
the law in accordance with articles 56-58 of the
Penal Code, the probationary period shall be six
months if the sentence is less than nine months
and two-thirds of the sentence if it is nine months
or more.

3. In the case of persons sentenced to forced
labour for life, the probatlonary period shall be
fifteen” years.

4. In the case of persons sentenced to impris-
onment for less than life together with relegation,
the probationary period shall be four years longer
than that corresponding to the principal sentence
if it has been imposed for a correctional offence
(délit) and six years longer if it has been imposed
for a serious.offence (crime).

TITLE IV
SUSPENSION OF SENTENCE

Chapter 1
Article 643

If a person sentenced to imprisonment or a fine
has not previously been sentenced to imprison-
ment for a serious offence (crime) or a correctional
offence (délit) under the ordinary law, .the court
may order, as part of the same decision and with
a statement of its reasons, that enforcement of the
principal penalty shall be suspended.

TITLE IX
* JUVENILE DELINQUENTS
Chapter 1
GENERAL PROVISIONS

Article 685

Persons under the age of eighteen years who
are accused of a serious offence (crime) or correc-
tional offence (délit) shall not be brought before
the ordinary criminal courts, but shall be tried
only by the juvenile courts or the minor’s criminal
court. :

Article 686

1. The juvenile court or minors’ criminal court
shall, depending on the circumstances, order such
measures of protection, assistance and education
as seem appropriate.

Article 687

1. The juvenile court and the minors’ criminal
court may decide in the case of minors over the
age of sixteen years that their minority should not
be considered an extenuating circumstance.

2. This decision may only be taken by means
of an order for which special reasons are given.

Article 688

The juvenile court of the place where the offence
was committed, or where the minor, his parents or
his guardians have their residence, or where the
minor was found or where he has been temporarily
or permanently placed shall be deemed to be the
competent court.

Article 689 '

1. For the purposes of the application of the
provisions of this title, the age of the minor shall
be established by the production of an extract
from the civil register, court decisions in place
thereof or other documents corroborated by
medical evidence.

2. If the evidence in the matter is contradic-
tory, the court dealing with the case shall be
competent to estimate the age of the offender
without appeal.

3. In every case where only the years of birth

-is known, the date of birth shall be deemed to be

31 December of that year.

Article 693

The judge of the juvenile court and the juvenile
court may in all cases order provisional enforce-
ment of their decisions, notwithstanding an appli-
cation for a stay of execution or an appeal.

Chapter 11

PROCEEDINGS

© Article 695

1. Proceedings relating to a serious offence
(crime) may not be brought against minors under
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the age of eighteen vears without a preliminary
investigation.

2. In the case of a correctional offence (délit),
the Chief State Counsel shall bring the matter
before the judge of the juvenile court.

Article 696

1. Civil actions may be brought before the
judge of the juvenile court, the juvenile court and
the minors’ criminal court.

2. When one or more minors under the age
of eighteen years are involved in the same case as
one or more persons over the age of eighteen
years, civil proceedings against all the defendants
may be brought before the correctional court or
the criminal court that is competent with respect
to the defendants over eighteen.

3. In such cases, the minors themselves shall
not appear in court, but only their legal repre-
sentatives. If defence counsel has not been chosen
by the minor or by his representatives, counsel
shall be appointed for him by the court.

4, In the case mentioned in the preceding
paragraph, if no decision has yet been given as to
the guilt or innocence of the minors, the correc-
tional court or the criminal court may suspend its
decision on the civil proceedings.

Chapter 111

THE JUDGE OF THE JUVENILE COURT

. . .

Article 698

1. The judge of the juvenile court shall carry
out any proceedings and investigations that may
help to reveal the truth and give him a knowledge
of the character of the minor and indicate the
appropriate means for his rehabilitation.

2. He shall conduct an inquiry for that pur-
pose, either informally, or in accordance with the
procedure provided in book I, title III, chapter I
of this Code.

3. If it is decided that an accused minor under
the age of eighteen years who is found guilty
should not be given a criminal sentence, the
measures relating to his placement or custody on
which the court has to give a decision shall be
those prescribed in article 712-714.

Chapter V
JuveniLE Courr
Article 709

1. The juvenile court shall consist 6f the judge,
who shall act as chairman, and two assessors.

Article 711

1. Each case shall be tried separately, no other
accused being present.
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2. The only persons permitted to attend the
hearings shall be witnesses, the close relatives,
guardian or legal representative of the minor, the
defence counsel, representatives of charitable
associations and of child-care services and institu-
tions and probation officers.

3. The president may at any time order the
minor to withdraw for all or part of the remainder
of the hearing, He may likewise order witnesses
to withdraw after they have been heard.

4. Publication of the records of proceedings of
juvenile courts in books or in the Press, by
broadcasting, by cinematography or in any other
way shall be prohibited. Publication by the same
means of any test or illustration relating to the
identity or character of delinquent minors shall
also be prohibited. If a person violates these
provisions he shall be liable to a fine of not less
than 36,000 nor more than 3 million francs.

5.. If the offence is repeated, the person shall
be liable to imprisonment for not less than two
months nor more than two years.

6. The judgement shall be delivered at a public
hearing, in the presence of the minor. It may be
published, but the minor’s name shall not be given,
on pain of a fine of not less than 36,000 nor more
than 300,000 francs,

Article 712

I a minor under the age of thirteen vears is
ordered to be held in custody, the juvenile court
shall order one of the following measures, stating
its reasons;

(@) The placing of the minor in the custody of
his parents, his guardian, the person who had
charge of him or a reliable person;

() The placing of the minor in an authorized
public or private educational or vocational training
institution or establishment or with any public or
private child welfare society;

(¢) The placing of the minor in an authorized
establishment;

(d) The placing of the minor in a boarding
school suitable for delinquent minors of school
age.

Article 713

If a minor over the age of thirteen vyears is
ordered to be held in custody, the juvenile court
shall order, giving its reasons, one of the measures
provided in the preceding article or the placing of
the minor in a public institution of supervised or
corrective education.

Article 714

1. In every case as provided in articles 712
and 713, the measures shall be ordered for the
number of years specified in the decision, which
shall not extend beyond the time when the minor
will reach the age of twenty-one years.

2. The decision shall specify the date on which
the placement order shall cease to have effect.
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CONSTITUTIONAL ACT OF 18 JULY 1963
AMENDING THE FUNDAMENTAL ACT OF 19 MAY 1960
CONCERNING THE STRUCTURE OF THE CONGO'*

Article 1

Articles 40 and 41 of the Fundamental Act of
19 May 1960 concerning the structure of the
Congo are repealed and replaced by the following
« provisions:

Art. 40. Ministers may not be prosecuted under
penal law wunless they have been formally
impeached by one of the two Chambers.

Art. 41, A High Court of Justice shall be estab-

* Text of -the Constitutional Act published in the
Moniteur congolais, No. 18, of 15 September 1963.
For extracts from the Fundamental Act of 19 May
1960, see Yearbook on Human Rights for 1960, pp. 66
and 67.

lished to judge Ministers formally impeached in
the circumstances laid down in article 40.

The organization of the High Court and the
procedure applicable before it shall be defined in a
law.

Art. 41 (a). The High Court, concurrently with
the ordinary law courts, shall be competent to
judge the accomplices and aiders and abettors of
the Ministers brought before it.

Art. 41 (b). The High Court may deal only
with facts to which the penal laws are applicable
and may prescribe only the penalties provided in
those laws.

Art. 41 (¢). The Chief of State may not pardon
a Minister convicted by the High Court except at
the request of one of the two Chambers.

ORDINANCE No. 226 OF 29 SEPTEMBER 1963 CLOSING THE PARLIAMENTARY
SESSION AND APPOINTING A COMMISSION FOR THE PREPARATION OF A
DRAFT CONSTITUTION FOR SUBMISSION TO REFERENDUM *

The President of the Republic,

Orders:

Art. 1. The closure of the present parliamen-
tary session and the convening of a Commission

entrusted solely with the discussion and prepara-
tion of the draft Constitution.,

Art. 3. The members of this Commission shall
be appointed by an ordinance on the proposal of
the Council of Ministers.

# Ibid., special edition of 30 September 1963. For
the composition and organization of the Commission
for the preparation of a draft constitution, see
Ordinance No. 278 of 27 November 1963, published
iln the Moniteur congolais, No. 24, of 15 December

963. .

© Art. 4. The Commission thus convened must

present the draft Constitution within a period of
not more than one hundred days from the date of
its first meeting.

Art. 5, The draft shall be submitted to a refer-
endum one month, at the latest, after it has been
presented.

Art. 6. The organization of the referendum
shall be the subject of a decree by the Head of the
Government, promulgated after consideration by
the Council of Ministers. -

Art. 7. As soon as it has been approved by
means of the referendum, the draft shall be pro-
claimed as the national Constitution and shall enter
into force immediately.

LEGISLATIVE ORDINANCE No. 250 RESPECTING
COLLECTIVE LABOUR AGREEMENTS

SUMMARY

The text of the Legislative Ordinance was pub-
lished in the Moniteur congolais, No. 23, of
1 December 1963.

Section 1 ofl the Legislative Ordinance defines a

_collective agreement as “a written agreement re-

specting conditions of work made between one or
more employers or one or more employers’ occu-
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pational associatioris and one or more workers’
occupational associations”.

Under section 8, every collective agreement shall
be made in the French language and shall contain
the place and date of the agreement; the name,
identity and powers of the contracting parties and
signatories; the object of the agreement; its occu-
pational and territorial scope; its date of coming

into operation; and the conciliation and arbitration

procedure to be followed in setting disputes be-
tween employers and workers bound by the
agreement and concerning the interpretation of the
agreement. The same section state that a collec-
tive agreement may contain, inter alia, provisions
regarding workers’ freedom of association; the
wages corresponding to the occupational catego-
ries; rules for hiring and dismissal of workers;
the duration of engagements for a trial period and
of the period of notice; paid leave; the rules
.governing overtime and the rates payable; service
and attendance bonuses; travelling expenses; gen-
eral rules for payment by results, where this
method of remuneration is deemed to be feasible;
extra pay for arduous, dangerous or unhealthy

work; the organization and functioning of ap-
prenticeship and vocational training in the branch
of activity concerned; the organization, manage-
ment and financing of social and social-medicipe
services; and all or any other provisions for the .
purpose of pgoverning the relations between
employers and workers in a given branch of
activity.

The Legislative Ordinance also deals with joint
committees which the Minister of Labour (or the
provincial government, according to whether the
proposed negotiation concerns two Or more prov-

. iices or one province only), at the request of an

occupational association representing the workers
or employers concerned, or on his (or its) own
initiative, may establish to prescribe by collec-
tive agreement the relations between one or more
employers and the workers in one or more speci-
fied branches of activity.

The text of the Legislative Ordinance in French
and a translation into English have been published
by the Imternational Labour Office as Legislative
Series 1963—Congo (Leo.) 1.
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NOTE*

1. Political Constitntion

Act No. 3124 of June 1963, whereby the text of
article 49 of the Political Constitution was
amended. >

The previous text read as follows:

Art. 49. Administrative courts shall be estab-
lished as part of the Judicial Power and with the
object of protecting any person in the exercise of
his administrative rights, if he has suffered preju-
dice in these rights by final decisions of any kind
issued by the Executive Power or its officials, by
the municipalities or any independent or semi-
independent State institution, acting as persons of
public law and in the exercise of powers regulated
by law.”

The present revised text of article 49 reads: )

“Administrative courts shall be established as
part of the Judicial Power, with the object of
guaranteeing the legality of the administrative
activities of the State, of its institutions and of any
other entity of public law. Abuse of power shall
be a ground for the challenging of administrative
acts.

“The law shall protect, at least, the subjective
rights and legitimate interests of those subject to
the Administration.”

With reference to the foregoing constitutional
reform, the Explanatory Note accompanying the
draft amendment stated the following:

“Article 49 of the Political Constitution pre-
cludes the enactment of an effective law on admin-
istrative justice.
activities of the Executive Power and decentralized
institutions, neglecting the fact that the other
Powers sometimes exercise administrative func-
tions which must also be subject to the judicial
control mentioned. Secondly, it extends judicial
protection only to the subjective rights of those
subject to the Administration, whereas it is neces-
sary to apply that protection also to their interests,
or at least to their legitimate interests. Finally,
the article limits control to the ‘exercise of powers
regulated by law’, to the exclusion of the ‘exercise
of discretionary powers—a distinction which
today is unacceptable so far as the scope of the
jurisdiction referred to is concerned, since the

exercise of administrative discretionary powers.

! Note furnished by the Government of Costa Rica.

First, it refers omly to the
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also constitutes an activity which is subject to law.
Admittedly, if the law provides that the Adminis-
tration may act in one way or another, the
solution which the latter adopts as to the sub-
stance cannot be modified by the court with
a view to its having legal force in one case
or another; but the point here is the sub-
stance of each particular case, and not merely
the admissibility of appeal, as provided for
at the present time. Furthermore, in making use
of such discretionary power, the Administration
might commit errors due to faults of form or
procedure or to abuse of power, which must
unfailingly be subject to judicial control, in order
that administrative justice may be of a standard ,
appropriate to a State which, like ours, is based
on justice. .

“It is therefore necessary to amend the above-
mentioned part of the Political Constitution. And
the drafting should be fairly general and com-
prebensive, so that the legislator may be spared
any difficulties in interpreting it.” ‘

L.

PROTECTION OF JUVENILES
(Legislative Decree No. 3260 of 21 December 1963)

Ordinary laws

L Title 1
GENERAL PROVISIONS

Chapter 1

PROBATIONARY JURISDICTION

Art. 1. It shall be the duty of the Probationary
Court for Juveniles to deal with cases of juveniles
under the age of seventeen years who are exposed
to social danger, to decide exclusively on the
measures to be applied to such juveniles and to
implement the decisions which it delivers, with the
general ajm of rehabilitating such juveniles mo-
rally and socially. For the purpose. of the present
law, a juvenile shall be deemed to be a person as
defined in this article.

Art. 2. For the purpose of the preceding article,
any juvenile as defined in article 1 shall be deemed
to be in social danger if he has committed an
offence defined under ordinary law as a crime, an
offence or a contravention.
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Title I
PROBATIONARY HEARINGS

Chapter 1
PROBATIONARY MEASURES

Art. 29, Probationary measures which may be
imposed shall be the following:

(@) Admonition;

(b) Release under supervision;

(¢) Committal to a special home;

(d). Assignment to suitable work or occupation,
(¢) Internment in re-education centres; and

(f) Any other measure considered by the judge
to be suitable for juvenile,

Chapter II
NATURE OF PROBATIONARY MEASURES

Art. 30. Admonition shall be given in a clear
and fatherly manner, direct to the juvenile, and, if
- necessary, in the presence of any persons whose
attendance the judge may consider desirable.

Art, 31. Release under supervision shall consist
in entrusting the juvenile to his family or to a
guardian, under the supervision of the Department
of Social Service, the Court or other body, in
conformity with the recommendations which the
judge may see fit to make.

‘Art. 32, Release under supervision may be
made to the National Infancy Protection Service,
the Higher Council for Social Defence, or another
social institution of a similar pature in the area in
which the juvenile resides.

Art. 33. Committal to a special home shall
consist in the placing of the juvenile with another
family, not his own, under the conditions of super-
vision stated in articles 31 and 32.

Art. 34. The juvenile may be interned, on a
full or partial basis, in the establishment or
institution approved by the judge, either for the
juvenile’s social rehabilitation or for his physical
or mental recovery, up to a term which shall not
exceed that remaining prior to his attainment of

the age of twenty-one vyears. Full internment
shall be that under which the juvenile spends the

~day and the night in the institution or under its

supervision; partial internment shall be that under
which he remains in the institution for only part
of the day or night.

Art. 35. The juvenile protection establishments
which are the responsibility of the State, the munic-
ipalities and independent or semi-independent
institutions, and the private establishments subsid-
ized by any or above-mentioned bodies, shall be
obliged to admit free of charge the juveniles whom
the courts may assign to them, for the period
indicated by those courts, without prejudice to the
maintenance obligations which may be incumbent
on the parents and other persons responsible for
the juveniles.

Art. 36. Total internment shall be ordered only
in serious cases, when the juvenile’s family is
manifestly unfit to accord him the treatment
required and when release under supervision or
committal to a special home cannot be ordered.

Art. 37. When the internment of a juvenile is
ordered, the judge shall send, to the establishment
which is to receive the juvenile, a copy of the
order together with any remarks and recommen-
dations that he may think desirable.

Art. 38. The director of the establishment to
which the juvenile is committed shall send to the
judge a quarterly report on the situation of the
internee and shall incorporate in it any. necessary
recommendations.

III. International Conventions

(@@ By Act No. 3172 of 12 August 1963,
Costa Rica ratified Convention 11 concerning the
Rights of Association and Combination of Agri-
cultural Workers, adopted by the International
Labour Organisation.

(b) By Act No. 3170 of 12 August 1963, the
Legislative Assembly authorized the Executive
Power to accede to the Convention against Dis-
crimination in Education, signed ad referendum
by Costa Rica on 14 December 1960 at the
eleventh session of the General Conference of
UNESCO in Paris, France.
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ACT No. 1022 of 27 APRIL 1962 RESPECTING BODIES FOR THE

ADMINISTRATION OF JUSTICE IN LABOUR MATTERS

SUMMARY

"The text of this Act was published in the
Gaceta Oficial, No. 84, of 4 May 1962.

Under Section I of the Act, the bodies for the
administration of justice in labour matters and
procedure applicable in the case of labour disputes,
and the bodies responsible for social security
benefits under the jurisdiction of the Ministry of
Labour shall be subject to the rules prescribed by
this Act.

Section 2 provides that any worker of either
sex who has attained the age of 18 years, irrespec-
tive of civil or marital status, shall be entitled,
without any special formality, to appear as com-

plainant or to bring any claim before any of the
bodies competent to take a decision.

Other provisions of the Act deal with the com-
position and competence of complaints commit-
tees; the procedure for the settlement of labour
disputes laid before the complaints committees;
the procedure for the settlement by the complaints
committees of disputes concerning social security
benefits; the composition and competence of
appeal boards; the composition and competence
of the review board of the Ministry of Labour;
and appeal for review by the Minister of Labour.

Translations of the Act into English and French
have been published by the International Labour
Office as Legislative Series 1962—Cuba 2.

ACT OF 3 OCTOBER 1963 PROVIDING FOR
THE NATIONALIZATION OF RURAL LANDHOLDINGS *

1. All rural landholdings of an area of more
than sixty-seven hectares and ten ares (five cabal-
lerias) are hereby nationalized and transferred to

" the Cuban State.

2. The provisions of the foregoing Article shall -

not apply to rural landholdings which prior to the
promulgation of the Agrarian Reform Act? were
being jointly worked by a number of brothers and
sisters, always provided that no single brother’s or
sister’s share in the farm exceeds sixty-seven hec-
tares and ten ares (five caballerias.)

3. Notwithstanding the provisions of Article 1,
the President of the National Agrarian Reform
Institute shall be empowered, on the proposal of
the appropriate Provincial Delegate, to waive the
provisions of this Act in respect of rural land-
holdings that have been maintained in an excep-
tional condition of productivity since the promul-
gation of the Agrarian Reform Act, provided,
however, that the owners or holders thereof have
—— 1

! Text published in the Gaceta Oficial, Edicién
Extraordinaria, No. 1, of 3 October 1963. What
appears under this heading is an English translation
of the Act as published by the United Nations Food
and Agriculture Organization in Food and Agriculture
Legislation, Vol. XIII, No. 2, V/1b,

? For extracts from the Agrarian Reform Act, see
Yearbook on Human Rights for 1959, pp. 73-74, and
;}so g‘ood and Agriculture Legislation, 1959, Vol. VIII,

0. 2.
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shown themselves completely willing to co-operate
in carrying out the agricultural production and
storage plans of the State.

4. For the purpose of the application of this
Act and in accordance with the prohibitions laid
down in the Agrarian Reform Act, transfers and
grants of land by sharecropping contract, lease,
verbal agreement or in any other manner, as also
sales and alienations not approved by the National
Agrarian Reform Institute under Resolution 113
of 31 December 1959, shall be considered abso-
lutely null and void if made subsequent to
3 June 1959, the date on which the Agrarian
Reform Act was promulgated.

Any portions of any landholding expropriated
under this Act which have been the subject of such
legal transfers or grants shall not be taken into
account in computing the compensation provided
for under Article 6. .

5. If any landowner or holder affected by this
Act lives permanently in a dwelling situated on the
landholding subject to expropriation and has no
urban accommodation, he may continue to reside
on such holding if he so desires, as he is unable to
obtain other accommodation in the town or
village closest to the landholding.

‘6. Owners of landholdings expropriated under
this Act shall, if they are working such holdings
directly or through a manager at the time of pro-
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muigation of this Act, be entitled to payment of
compensation for a period of ten vears, at the
rate of fifteen pesos per month per caballerias
expropriated or a proportionate corresponding sum
in the case of smaller umits.

The owners of rural landholdings expropriated
under this Act who at the time of its promulgation
are not working such holdings themselves nor have
appointed a manager to work them on their
behalf, shall not be entitled to any compensation
whatever. In such cases, it shall be the persons
occupying the said landholdings or those working
them on their own behalf or through a manager
who shall be entitled fo compensation; this shall
amount to ten pesos per month per caballeria
expropriated or a proportionate corresponding
sum in the case of smaller units and shall be paid
for a period of ten years.

In no circumstances may the compensation
payments provided for in this article amount to
less than one hundred pesos or more than two
hondred and fifty pesos a month,

Such compensation payments shall constitute
full payment for the property expropriated includ-
ing livestock, equipment and installations, and
shall not be inconsistent with -the expropriated
person’s entitlement to any other income, whether
this be salary, pension or other superannuation
payments.

7. All mortgages and other charges on im-
movable property, in favour of natural or juridical

persons, that burden any landholdings to which
this Act applies and also the obligation from
which they arose, are hereby cancelled.

8. The cash on hand belonging to the persons
to whom this Act applies and also their current
bank accounts shall be used as security for:

(a) paying the accrued wages of their workers
when these have not been collected by the workers

. before the landholding was taken over;

(b) paying any debts which the persons subject
to this Act may have contracted with State supply
agencies;

(¢) liquidating expired bank credits or any
bank credits falling due during the thirty days
following the promulgation of this Act.

9. Any persons who hold or own any land-
holdings of more than sixty-seven hectares and
ten ares (five caballerias) which they were working
themselves or through a manager shall, if such
landholdings are not occupied within the twenty
four (24) hours following the promulgation of this
Act, be required to report to the Provincial Dele-
gate of the National Agrarian Reform Institute
within the subsequent seventy-two (72) hours,
stating that they are subject to the provisions of
this Act.

Failure to comply with this article and any
attempt to prevent or void the application of this
Act to any landholding, shall involve loss of all
entitlement to the compensation laid down herein.
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NOTE*

1. THE Hours oF EMPLOYMENT ORDERS

One of the basic aims and policies of the Min-
istry of Labour and Social Insurance of the
Republic of Cyprus is to improve and expand the
existing social legislation and to introduce modern
social legislation which indirectly affects the pro-
tection of human rights. Such items of legislation
are the Hours of Employment Orders, which
stipulate that commercial and bank employees
should not work more than forty-four hours
weekly and that miners employed underground
should not work more than forty hours weekly.
The exact titles of these two Orders are: (a) The
Mines and Quarries (Hours of Employment) Order
1961 and (b) The Employees (Hours of Em-
ployment) Order 1961.

2. THE PNEUMOCONI(%!SIS (COMPENSATION) LAw

This law was enacted towards the end‘of 1960.
The object is to create the necessary legal machin-

ery for the setting up and administration of a
scheme to provide for the payment of compensa-
tion in cases of disablement or death caused or
accelerated by pneumoconiosis or by pneumo-
coniosis accompanied by tuberculosis. Pneumo-
coniosis under this law includes silicosis, sidero- .
silicosis and asbestosis.

The scheme is financed by monthly contribu-
tions from employers alone, which vary according
to the industry and number of workers employed,
and is administered by the Ministry of Labour and’
Social Insurance. The contributions are fixed by
Order of the Council of Ministers and may. vary
from time to time where an actuary’s report shows
that the Fund is or is likely to become insufficient
to discharge its liabilities, or is and is likely to
continue to be more than reasonably sufficient to
discharge its liabilities.

The compensation in cases of disablement con-
sists of weekly payments, payable as from the date
of disablement and during its duration, calculated
at the rates set out in the following table.

RATES OF DISABLEMENT PENSION

Rate of pension

Degree of
disablement te” one’ deperstans ;w'o'”fzi‘ﬁfnéz;g L’%;‘};ﬁi. ;ﬁ's‘ia
(mils) (mils) (mils) (mils)
91-100 . . 2,850 1,000 1,500 1,800
81- 90 .- 2,580 900 1,350 1,620
71- 80 . 2,310 800 1,200 1,440
61- 70 . . 1,990 700 1,050 1,260
51-60. . . . . 1,720 600 900 1,080
41-50. . . . . 1,400 500 750 900
31- 40 . 1,130 400 600 720
1- 30 . 860 450 540

300

All claims for compensation under this law are
submitted to a Compensation Officer, nominated
by the Minister of Labour and Social Insurance,
under the law. A Pneumoconiosis Medical Board
consisting of three medical officers has also been
appointed to examine and assess the disability in
cases of disablement or report on the cause of
death in the case of death claims.

! Note furnished by the Government of the Repu-
blic of Cyprus. '

This scheme covers retrospectively all cases of
death or disablement due to pneumoconiosis from
January 1958.

This law came into full operation during 1961
with the enactment of the Pneumoconiosis (Medi-
cal Arrangements) Regulations, which regulate the
procedure to be followed during medical exami-
nations, the validity of certificates issued by the
Board, etc,

83
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3. SociaL SECURITY

Article 9 of the Constitution provides

“Every person has-the right to a decent existence
and to social security. A law shall provide for
the protection of the workers, assistance to the
poor and for a system of social insurance.”

The President of the Republie, in his address to
the House of Representatives on 21 August 1961
on the Government activities and Five Year Pro-
gramme, stated inter alia:

“Apart from its efforts to create conditions for
full employment, the Government will also pursue
a policy aiming at the improvement of labour
conditions. To this end, the Government intends
to take the following measures:

“(a) The amendment of the social insurance
legislation to provide for an increase of 40-50 9
in all benefits paid under the Social Insurance
Scheme. There will also be a corresponding
increase in the contributions to the Scheme. The
relative amending Bill will be introduced to the
House of Representatives within the next month.

“(b) The revision of the Workmen’s Compen-
sation Law, so as to provide for a considerable
increase in the amounts of compensation payable
in respect of industrial injuries. The present
legislation provides for a maximum compensation
of £600 in cases of death and £800 in cases of
fatal incapacity. The amendment of the law will
provide for increased compensation of a maximum
of £2,000, payable either in the form of a lump
sum or by way of pension.

“(¢) The compulsory inclusion in the Social
Insurance Scheme of certain self-employed classes,
such as Iawyers, doctors, merchants and agrlcul-
tural workers,”

Following this declared policy, a new Social
Insurance Bill was prepared and approved by the
Council 'of Ministers towards the end of 1963.
The new law covers practically every person who
is gainfully occupied in Cyprus. The fallowing
benefits are provided:

(a} Persons employed under a contract of
service or apprenticeship: Cash benefits are prov-
ided for marriage, maternity, sickness, unemploy-
ment, widowhood, orphanhood, old age and
death, and cash benefits with free medical treat-
- ment for employment accidents.
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(b) Self-employed persons, including farmers:
Cash benefits for marriage, widowhood, orphan-
hood, old age and death.

By this new law, cash benefits for sickness,
unemployment, old age and widowhood will be
increased by about 50% and will be within
the rates provided by ILO Convention No. 102
concerning Minimum Standards of Social Secu-
rity. Industrial injuries are for the first time
included in the Social Insurance Law and the
benefits provided over a prescribed degree are in
the form of weekly payments and the rates are
above these provided by the above Convention.

A maternity allowance is included in this law
by which a working female contributor will be
entitled to an allowance for a period of twelve
weeks beginning with the sixth week before the
expected week of confinement,

All above benefits are provided without discrim-
ination as to race, colour or nationality. Pensions
for old age, disablement and survivors are payable
outside Cyprus without any restriction.

4. Tae MINEsS AND QUARRIES
(SAFETY ORGANIZATION) REGULATIONS

These regulations were published in the Official
Gazette in July 1963 and came into force on
1 October 1963. They provide for the establish-
ment of Safety Committees in all mines and gquar-
ries employing more than 20 persons. Workers’
representatives will participate in the committees.
The committees will consider matters of safety and
hygiene in mines and quarries and will make
recommendations to management and Govern-
ment as appropriate.

It is expected that the Regulations will help to
create a sense of responsibility amongst workers
for their own safety and hygiene; will make safety
and hygiene the joint effort of management and
workers; will give the opportunity to workers to
air their views responsibly and officially; and will
give management, with whom primarily legal and
moral respon81b1hty for safety and hygiene lies,
the benefit of experience and first-hand knowledge
of workers who face constantly the dangers of this
type of employment.
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NOTE*

1. Act No. 94/1963 oF THE COLLECTION

OF AcTS ON THE FAMILY CODE

This Code reflects the changes that have oc-
curred in the social system. The provisions
governing marriage and family law are based on
the new conception and function of marriage and
the familly in a socialist society.
Code implements important principles relatmg to
the protectmn of citizens’ rights which are en-
shrined in the Constitution. It expressly states
that marriage, maternity and family relations are
placed under the protection of the State. Society
gives to mothers and children—regardless of
whether the latter were or were not born in
wedlock—all the necessary care and material aid,
as well as assistance for the children’s upbringing.
The family, based on marriage, is regarded as the
most appropriate institution for regulating people’s
family and personal relations—on the basis not
of property but- of feelings of kinship, so as to
create a healthy basis for giving children a good
upbringing which will make them into loyal
citizens. The State endeavours to make marriage
a permanent, lifelong union. The organs of the
State and the social organizations, together with

The Family.

all citizens, have an obligation to help to strength-

en marriage and to prevent the arising of possible
causes of divorce,

The protection of the interests of minor children
is the fundamental principle of the Code. The
decisive role of parents in the upbringing of chil-
dren is stressed and the Code lays down the prin-
ciples governing that upbringing. The parents on
the one hand, and the State and the social organi-
zations on the other, are both concerned with the
upbringing of children. The children must acquire
a broad and thorough education and a responsible
attitude towards work. Their consciences and
their acts must be imbued with such principles as
love of country, friendship among nations, protec-
tion of social property, observance of the rules of
socialist coexistence, respect for fellow-citizens,
modesty, honesty and self-sacrifice.

Parents are responsible for the development of
their children in all respects, physical and moral
alike. They act on their behalf and have charge
of their affairs.

! Note received from the Government of the

Czechoslovak Socialist Republic.
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A spouse who is not himself the parent of a
particular child but lives with it in a common
household must also share in its upbringing.

The need to ensure that children are well
brought up entitles citizens and social organiza-
tions to draw the attention of parents—and, if
necessary, of State organs and organizations—to
any misbehaviour on the part of their children, so
that the situation may be remedied.

Parents can seek the assistance of the child’s
school or of State organs, if such action is neces-
sary for the exercise of their parental rights.

The courts are under an obligation to ensure
that children are properly brought up and that
their property is administered in the right way.

If the parents of a minor are dead or are for any
reason unable to exercise their rights and fulfil’
their duties in respect of the child, it is the
duty of the court to appoint a guardian for the
child, who will exercise those rights under the
regular supervision of the court. Any decision
by the guardian with respect to the child on a
fundamental matter requires prior approval.

The court also appoints, if need be, a guardian
to protect the interests of the child, even if it lives
with its parents.

Parents have an obligation to support their chil-
dren as long as the latter are not capable of
earning their own living. This duty is not limited
in time. It is incumbent upon both husband and
wife, even if the child was born out of wedlock.

The obligation of parents to support their chil-
dren is paralleled by the obligation of children to
support their parents, and there is a reciprocal
obligation of that kind between ascendants and
descendants and between husband and wife.

An unmarried mother is entitled to ask the
child’s father to contribute to its maintenance for
a period of twenty-six weeks. She is also entitled
to require him to contribute to the expenses of .
her pregnancy and confinement.

The State pays regular monthly maintenance to
minors who lack means of support. If the child
is preparing himself for a future occupation or
there are other serious grounds, he may continue
to receive maintenance up to the age of twenty-
five. :
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2. Acr No. 97/1963
ON PRIVATE INTERNATIONAL LaAw

This Act applies to legal matters under civil and
family law which involve what might be called a
foreign element, i.e., a legal relationship in which
one or more of the parties are aliens or the subject
of the relationship is situated in a foreign country,
or a specific act likely to have legal implications in
a foreign country.

With regard to the status of aliens in the
Czechoslovak Socialist Republic, the Act provides
that, in respect of their personal and property
rights, aliens shall have the same rights and obli-
gations as Czechoslovak nationals.

Notwithstanding the principle of equality under
the law, the protection of the rights and interests
of foreign nationals sometimes requires that they
-be given' a special status owing to the fact that
the rules governing the conflict of laws call for the
application of foreign substantive law or for the
exclusive or optional jurisdiction of the foreign
court. The settlement of matters involving conflict
of laws should not give rise to harsh treatment in
the personal, family or property relationships of
a}@ens or of Czechoslovak nationals dealing with
aliens.

Thus, as far as the ability to exercise civil rights
and to perform legal acts is concerned, the law of
the State of which the alien is a national applies.
If, however, the legal act takes place in the terri-
tory of the Czechoslovak Socialist Republic, it is
énough that the alien should possess legal capacity
and be qualified to perform legal acts in accord-
ance with Czechoslovak law, Moreover, so far as
the form of a legal act is concerned, it is enough
that it should be in conformity with the law of

the place where the expression of will was

manifested.

As for entitlement to. damages arising from
reasons other than the violation of an obligation

deriving from a contract or other legal instrument,

the law of the place where. thie damage occurred is
invariably applied so that the person substaining
the damage can be compensated without difﬁculty
and as expeditiously as possib e.

With regard to rights denvmg from an em-
ployer-employee relationship, the rule is that in
the absence of other arrangements- between the
employee and the employer, the law of the place
where the employee works applies. If, however,
the employee works in a country other than the
‘country in which the employer is domiciled, the
law of the employer’s place of domicile applies.
Special regulations govern such relations in inter-
national transport undertakings. The purpose of
all these regulations is to ensure the speediest
possible solution, without regard to nationality, of
disputes involving workers, since for the majority
of persons, labour relations are basic to their own
lives and the lives of their families.

With regard to the right of succession, the law
of the State of which the deceased was a national at
the time of his death applies. This ensures that the
‘estate of an alien leaving property in the territory
of the Czechoslovak Socialist Republic will
devolve on his heirs or legatees in accordance with

- which the alien spouses are nationals.

the law of the country of which he was a national
even if some aspects of the succession are
regulated by Czechoslovak law. The right to
bequeath property by will is also governed by the
law of the State of which the testator was a
national at the time the will was drawn up. As to
the form of the will, it is sufficient for it to comply
with the law of the State where the will was drawn

‘up.

As regards the relationship between ‘spouses, a
special effort is made to facilitate to the utmost the
regulation of matters affecting this relationship
when one or both spouses are aliens. Whereas a
person’s capacity to contract marriage and the
conditions necessary for the validity of the mar-
riage are determined by the law of the country of
which he is a national, he has the legal capacity
to confract marriage in accordance with the law
of the place in which the marriage ceremony is
performed.

The personal and property relationship of
spouses during their conjugal life is governed by
the law of their country of natiomnality; only where
the spouses are of different nationality does the
Act specify that this relationship shall be gov-
erned by Czechoslovak law. Where the property
rights of the spouses have been-made the subject
of a contractual settlement, the law under which
such settlement was made continues to apply
without regard to any future changes in the
nationality of the spouses.

As regards divorce, the Act provides that the
law of the State of which the spouses were nation-
als at the time proceedings were instituted shall
apply. If the spouses are nationals of different
States, the divorce is governed by Czechoslovak
law. The possibility of applying Czechoslovak law
in divorce cases is afforded even if the foreign
law does not permit. this or permits it only in
extremely difficult circumstances, ie., where the
two spouses, or at least one of them, have lived
in Czechoslovakia for a fairly long period of time.
In such cases, a divorce and subsequent remarriage
may not be recognized as valid in the countzry of
However,
the concern to ensure that persons living in
Czechoslovak territory should be able to arrange
their lives harmoniously prevails over these diffi-
culties, which 'take on practical importance only
if such persons return to the country of which they
are nationals. The possibility of obtaining a
divorce under Crzechoslovak law is facilitated by
the fact that the junsdzctlon of Czechoslovak
‘courts also extends to cases in which both spouses
are aliens, provided that one of them has lived
for a fairly long period of time in Czechoslovakia.
If one of the spouses has been in Czechoslovakia
for only a short time, the Czechoslovak court may
not grant a divorce except in the case that its
decision is recognized in the States of which the
spouses are nationals.

The relations between minor children and their
parents are governed exclusively by the law of the
State of which the child became a national by
birth. However, in the case of alien minors living
in Czechoslovakia, such relations may be regulated
by Czechoslovak law if this is in the interest of -
the child. In order to give effect to these excep-

3
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tional provisions, the jurisdiction of the Czecho-
slovak courts also extends to'the care of alien
minors, provided that the Czechoslovak court
takes only those measures necessary to protect the
person and property of such minors and informs
the appropriate body. in the State of which they
are nationals of the méasures taken. Only when
that body fails to correct the situation within a
reasonable time may the Czechoslovak court
assume this responsability.

The Act also makes similar provision with
regard to adoption. Although adoption is in
principle governed by the law of the State of
which the adopter is a national, Czechoslovak law
may be applied if the adopter is an alien and his
national legislation either does not permit adop-
tion or permits it only in extremely difficult cir-
cumstances; however, the adopter must in such
case have lived in Czechoslovakia for a fairly long
period of time.

The Act also regulates the status of aliens when
claiming or defending their rights in court. It
guarantees to them, subject to reciprocity, the same
status as Czechoslovak nationals and the possibil-
ity of exemption from court costs and financial
advances and of being granted free legal assistance,

This Act entered into force on 1 April 1964.

3, Acr No. 99/1963 or tae COLLECTION OF ACTS
oN THE Cope oF CIViL PROCEDURE

The Code lays down the procedure to be fol-
lowed by courts and by the parties in civil actions
in order that the rights and rightful interests of
citizens and organizations may be properly pro-
tected. This Act is designed to ensure that citizens
are brought up to observe the law of the land and
the rules of socialist coexistence, to fulfil their
. duties honestly and to. respect the rights of their
fellow-citizens. .

Every person is entitled to call upon the courts
to protect any of his rights which have been threat-
-ened or impaired. No distinction is made between
Czechoslovak nationals and foreigners, nor is there
any discrimination on grounds of race, sex, lan-
guage, ethnic origin, political or other opinions,
social origin or status in society.

The courts give assistance to the parties in legal
actions and see that they obtain their rights. It is
the responsibility of the courts to inform them as
to their rights and duties and to ensure by every
possible means that no person suffers prejudice
through lack of adequate legal knowledge.

In civil proceedings, both parties are on an equal
footing, They have the right to use their mother
tongue in court, and the court must make sure
that they both have the same chance to assert
their rights. If a person is not in a position to
appear alone before the court, because he is a

minor or for other reasons, the court nominates a.

guardian for him.

The State Counsel also has responsibility for
safeguarding the rights of the citizen. He can
himself propose the institution of proceedings, and
can take part in the proceedings if the interests of
society or the protection of the rights of the citizen
SO require.

The defence, by the parties to legal actions, of
rights which have been thereatened or impaired is
facilitated by the fact that the case can be argued
in a court other than the public court of the
defendant (i.e., the court of the district in which
the defendant resides). Depending on the nature of-
the right which he is asserting, a party can, for
example, take his case to a court in the district
where the defendant works, where the event giving
grounds for the payment of damages took place,
or where the place of payment is located.

It is the duty of the courts to use their influence
in order to prevent disputes from arising.

The court exerts a primarily educative influence
on the parties: It invites them to a discussion in
which it explains their duty to them, points out the
consequences which would ensue for society and
their fellow-citizens If they did not fulfil their
duty, and calls on those who have not fulfilled
their duty to do so and make good what has been
neglected. In all cases the courts strives to re-
store, in a conciliatory manner, the legal relations
which have been impaired. If the parties so pro-
pose, it does so even before the opening of the
legal proceedings. '

If the case has to be dealt with in court, the
summons to appear must be delivered to the par-
ties long enough in advance for them fo have
adequate time in which to prepare for the proceed-
ings. Except in unusual cases specified in the Act,
the hearings are public, and care must be taken to
ensure that citizens have every opportunity of
attending them.

The parties are entitled to be present when
evidence is produced. They may express their
opinion regarding all proposals for the presenta-
tion of evidence and regarding all evidence already
submitted.

Claiming of their rights by the parties is also
facilitated because they can obtain tax exemptions
if their property status or their financial situation
justify such exemptions. In such cases, they do
not even have to make an advance deposit to cover
the expenses in connexion with the submission of
evidence. s

Either party can appeal against the court’s deci-
sion to a court of higher instance. Only in the
case of certain types of decision specified in the
Act, which are of no importance so far as deci-
sions in normal proceedings are concerned, is there
no provision for appeal.

Even after expiry of the time-limit for the lodg-
ing of an appeal, the parties can call upon the
court 'to reopen the proceedings, annul its decision
and take a new decision, if certain facts which are
specified in the Act and in the light of which the
decision would appear to be unjust subsequently
become known.

If the court’s decision has infringed the law, the
President of the Supreme Court or the State
Counsel General can enter a complaint’ against
the decision on that ground. In certain cases,
such a complaint can be made even by the Chair-
man of the district or regional court or by the dis-
trict or regional State Counsel, as appropriate.
The initial request for the submission of such a



88

complaint can be made by any citizen or any
organization.

The Code of Civil Procedure likewise lays down
rules for the procedure to be followed in the
consideration of decisions taken by other bodies.
This is of particular importance in the case of
decisions concerning the social insurance allow-
ances prescribed by law, where the court may, at
- the plaintiff’s proposal, consider a decision by the
State Social Security Board or the National Com-
mittee regarding an allowance, annul the decision
if unjust, and resubmit the case to the competent
body so that a new decision can be taken.

The procedure for putting a decision into effect
ensures that the decisions of the court or of other
bodies are actually implemented. The law pro-

CZECHOSLOVAKIA

tects the citizen because implementation of the

-decision-can be ordered only in the manner speci-

fied by the Act, and only to the extent required
for the giving of satisfaction to the person who is
in the right. Before the decision is put into effect,
however, the court can try to persnade a party to
carry out his obligations voluntarily. For this
purpose, it uses suitable educative methods such
as exhortation and explanation of the consequences
which would ensue non-fulfilment of the duties
prescribed in the decision.

The procedure for putting decisions into effect
also gives citizens the right to appeal against the
decision of the court and even, under certain con-
ditions specified by the Act, to propose that imple-
mentation of the decision be stopped.
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NOTE

Act No. 63-3 of 26 June 1963 * establishes jurisdiction in actions brought against State
offices and associations and-all public and semi-public bodies which are legal entities. Article 1
of the Act states that in the absence of express agreement to the contrary and subject to
provisions to the contrary in international conventions, in all disputes relating to obligations
arising, even in foreign countries, out of a contract or quasi-contract or a delict or quasi-delict,
regardless of where the obligations are supposed to be fulfilled, State offices and associations
and all public and semi-public bodies which are legal entities shall be brought before
Dahomean courts.

1 Text published in the Journal officiel de la République du Dahomey, No. 17, of 15 July 1963.
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THE CONSTITUTION OF THE DOMINICAN REPUBLIC
OF 29 APRIL 1963*

FUNDAMENTAL PRINCIPLES
Art. 1. The following are the basic objectives
of the State: :

(@) To protect human dignity and promote and
guarantee respect for it;

(b) To strive for the elimination of all eco-

nomic and social obstacles which limit the equality
and freedom of Dominican nationals and hinder
the development of the human personality and the
effective participation of all in the political, eco-
nomic and social life of the country; and

(¢) To affect the harmonious development of
society according to the guiding principles of
social ethics.

Art. 2. The existence of the Dominican nation
is founded principally on work, which is declared
to be the fundamental basis of its social, political
and economic organization and an inescapable
obligation for all able-bodied Dominican nationals.
Accordingly: .

(@) The right of everyone to work is recog-
nized, together with the obligation of the State
to provide and guarantee the necessary conditions
for the effective exercise of that right;

(b) It is the duty of every citizen, according to
his abilities, to select and engage in an activity or
occupation which will contribute to the material
or spiritual progress of society;

(c) Vagrancy, mendicancy and any other social

vice prejudicial to the conception of work as the ’

main foundation of the nation’s existence, are
public evils.

Art. 3. The freedom of private economic
enterprise is assured. Nevertheless, private enter-
prise may not be exercised to the detriment of
human safety, freedom or dignity.

Art. 4. Tt shall be a general rule that property
shall serve to promote the progress and well-being
of the community.

! Text published in Gaceta Oficial, No. 8758, of
30 April 1963. Extracts from the Constitution in
English and in French have been published by the
International Labour Office as Legislative Series
1963 - Dom. 1. For extracts from the Constitution of
1 December 1955 and those from the Revised Consti-
tution of 2 December 1960, of 29 December 1961 and
of 16 September 1962, see Yearbook on Human Rights
for 1955, pp. 99-103; for 1960, p. 94; for 1961, p. 98;
and for 1962, p. 71, respectively.

Art. 5. The acts of those who, for personal
gain, embezzle public funds or take advantage of
their position in State organs, branches thereof or
the autonomous bodies of the State in order to
obtain illicit economic advantages are crimes
against the nation.

Persons in any of the above-mentioned positions
who deliberately accord advantages to members of
their families, associates, followers, friend or
relations shall be likewise guilty of a crime against
the nation.

Persons convicted of such crimes shall suffer,
without prejudice to other sanctions provided by
law, the penalty of civic degradation, the impli-
cations of which shall be specified by legislation;
they shall also be required to make restitution of
that which they have unlawfully appropriated.

Art. 6. No person may be compelled to do
what the law does not require, or be prevented
from doing what the law does not prohibit.

Art. 7. Any Act, decree, regulation or other
instrument contrary to this Constitution shall be
automatically null and void.

Art. 8. All usurped authority shall be invalid
and all acts by such authority shall be null and
void. Any decision taken through the intervention
of the Armed Forces shall be null and void.

Art. 9. Laws shall not have retroactive effect,
except where they are favourable to a person
sub judice or serving a term of imprisonment.

Art. 12.. No revision of the Constitution may
be made concerning the form of government,
which shall always be civil, republican, democratic
and representative.

Part I .

TITLE 1
ECONOMIC AND SOCIAL-ETHICAL
RELATIONS . :

Section 1

LABOUR

Art. 13, Labour, in all its forms and applica-
tions, shall be under the supervision and protection
of the State. It shall be a major duty of the
State to concern itself with the vocational training
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and improvement of workers, and to promote and
support agreements of international organizations
designed to affirm and regulate labour rights.

Art. 14. Persons who are disabled or are
unqualified for work shall be entitled to vocational
and technical education, training and rehabilitation.

The State shall help to provide maintenance and
social welfare assistance for all persons unqualified -
for work who lack the means or assistance
required for their maintenance.

Art. 15. Freedom of trade union organization
is assured, subject to the condition that the statutes
of trade unions shall provide for democratic inter-
nal organization and that such statutes shall be
entered in the registers of the local and central
offices of the Department of Labour, in accord-
ance with the law.

With respect to contractual relations between
employers and workers in a given enterprise, if
the trade unions concerned are similar in type or
belong to the same branch of trade, the State shall
recognize only the trade union to which the
majority of the workers are affiliated.

Art. 16. Freedom of labour is assured. The
law may, if it is in the public interest, make pro-
vision for a maximum working day, days of rest
and vacation, minimum wages and salaries, mode
of payment of wages and salaries, social insurance,
predominant participation by nationals of the
Dominican Republic in all types of work, and, .in
general, all measures of State protection and
assistance considered necessary or desirable for
the benefit of the workers.

Art. 17. The principle of equal pay for equal
work shall apply, without discrimination as to sex,
age or state in life.

Art. 18. The State recognizes the workers’ right
and obligation of co-determination in the under-
taking, in the manner and subject to the limits
prescribed by law, with a view to elevating labour
socially and economically and meeting the require-
ments of production.

Art. 19. In every agricultural, industrial, com-
mercial and mining undertaking the workers shall
be entitled to a share in profits, the legitimate
interest of the owner of the undertaking and the
other factors of production being recognized.

The scope and manner of such profit-sharing
shall be prescribed by law.

Art. 20. The workers’ right to strike and the
employers’ right to declare a lock-out are recog-
nized, except in the public services.

The rules governing strikes and lock-outs shall
be prescribed by law, in conformity with the em-
ployers® and workers’ interests, with social require-
ments and with national security.

Art. 21. The r1ghts and benefits. estabhshed
under this section in favour of the workers, and
those prescribed by law, shall not be renounceable.

Section 11
OWNERSHIP

Art. 22. The State recognizes and guarantees
the right of ownership; since property must serve
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to promote the progress and, well-being of the
community, expropriation may be effected on
grounds of social interest, in accordance with the
\procedure provided for by law.

In fixing suitable compensation, the interest of
society as a whole shall be taken into account as
the principal factor, together with that of the
owners concerned.

If legal proceedings are instituted with respect
to the amount of compensation, each case shall
be settled by the courts in accordance with the law,
which shall observe the precept laid down in the
preceding paragraph. In such cases, the State may
take over the property without waiting for the
decision of the courts.

In the case of adjudgement and forced sale,
the State may acquire real property or securities
representing real property at the adjudicated price,
within the time-limit and subject to the rules pre-
scribed by law, and shall take the necessary steps
to restore such real property to the persons expro-
priated under attachment proceedings.

Art. 23. The ownership or possession of land
in excessive quantities by private persons or bodies
is contrary to the interest of the . community.
Accordingly, large private-owned estates (latifun-
dia) are prohibited, irrespective of the way in
which they originated.

The law shall prescribe the maximum extent of
land which an individual or body may own,
account being taken of agricultural, social and
economic factors.

Private corporations may not acquire ownership
in land except with a view to developing and
expanding centres of population and 1nsta111ng
industrial plant and commercial establishments, in
accordance with the relevant legislation. Such
bodies may also acquire, in urban areas, the
necessary land for the installation of their factories
and the outbuildings thereof.

The above provision shall not apply to banks or
loan societies established in the Dominican Repub-
lic, which may acquire ownership in land and the
appendages thereof when such land appendages
have been given as guarantee for their loans, or to
co-operative societies, because of their high social
and economic aims, subject to the regulations
prescribed by law. The law may, where good
grounds exist, provide for other exceptions.

Art. 24. Small-holdings of inadequate size
(minifundia) are uneconomic and anti-social. The
law shall define what is meant by “small-holdings
of inadequate size” and shall prescribe the neces-
sary measures for their integration into economi-
cally and socially viable units.

Art. 25. Only Dominican nationals shall be
entitled to acquire ownership in land. Never-
theless, the Congress may by law authorize, when
such action is in the national interest, the acquis-
ition of land in urban areas by persons other than
Dominican nationals.

The law may regulate the leasing of land by its
Dominican owners to non-Dominican persons or
corporations.

The resources of the sub-soil and of the conti-
nental shelf belong to the State, which may issue
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concessions for their exploitation by Dominican
nationals or aliens. State ownership of mineral
deposits is inalienable and imprescriptible.

Art. 26. The establishment of every Dominican
family on its own land in its own property (includ-
ing any improvements) is a prime public interest.

Every Dominican family should own a com-
fortable and healthy dwelling. Where the mem-
bers of a family lack sufficient means, the State
shall provide such a dwelling with the co-operation
of the family, in accordance with the latter’s
income and financial resources and subject to the
plans drawn up by the competent bodies.

Art. 27. The land and dwelling of the family
shall be inalienable and exempt from liability to
seizure. The law shall determine the extent, com-
position and value of the family patrimony which
is inalienable and exempt from liability to seizure.

Art. 28. Every rural family which is landless or
lacks sufficient land is guaranteed the right to be
provided with land in the form of plots varying,
in size, according to the type of land involved and
the requirements and capacity for work of the
persons concerned, each such family being pro-
vided with adequate means to ensure the economic
and social progress of the community.

The State shall co-operate with farming insti-
tutions, associations and unions in ensuring for
those who till the land the highest possible stand-
ard of living.

As a consequence of the above principle and for
the purposes of this provision, it is of prime
social interest that State lands shall be subject to
the land reform plans, that areas in excess of the
maximum amount which may be owned by one
individual or body shall be broken up within a
time-limit to be fixed by law, and that the resulting
fractions shall be sold to farmers in the manner
and under the conditions likewise prescribed by
law. If there are no purchasers, the State shall
acquire the unsold fractions and transfer them to
farmers as and when the occasion arises.

Art. 29. The State shall encourage the creation
of rural and urban co-operatives, designed to raise
the social and economic levels of the community
through combined effort; it may also convert State
undertakings, with a view to their better working,
either to full co-operative ownership or to opera-
tion in accordance with co-operative principles. -

Section 111
SociaL EcoNomy

Art. 30. Monopolies for the benefit of private
individuals are prohibited.

Section IV
EpucaTioN AND CULTURE

Art. 35. The right of all Dominican nationals
to education is recognized, and the obligation of
the State to take the necessary steps to guarantee
the full exercise of this right is affirmed.

Art. 36. The complete and final eradication of
illiteracy is of social interest.

Laws shall provide for the establishment of the
institutions and bodies responsible for instituting,
within the country, an effective public and private
campaign to spread culture throughout the nation-
al territory and to teach reading and writing to
all its illiterate inhabitants.

For the purposes of this literacy plan, the
Government shall allocate the necessary funds
and enlist the intellectual and financial collabora-
tion of private individuals.

Art. 37. Freedom of teaching is guaranteed,
and learning is declared to be the fundamental
basis of education. The State shall be responsible
for the organization, inspection and supervision of
the school system, with a view to achieving the
social aims of culture and ensuring the best intel-
lectual, moral and physical training for the pupils.

Art. 38. In view of its social importance, the
teaching profession shall have the status of a
public service.

Accordingly, the public authorities shall assume
responsibility for raising the standard of living of
all teachers, for providing them with the necessary
means of improving their knowledge and for
protecting and safeguarding their dignity, so as to
enable them to devote themselves to their impor-
tant task free of any financial, moral, religious or
political pressure.

Art. 39. The State shall provide, free of charge,
primary and secondary education to all persons
living on the national territory. Primary education
is compulsory for all persons of school age resi-
ding in the country.

Art. 40. The State shall promote the spreading
and perfecting of university education and of
vocational and techmcal training among workers
and peasants.

Section V
THE FaMmILy

Art. 41. The public authorities shall promote,
by means of economic measures and other suitable
provisions, the formation and stabilization of the
family and the full attainment of its purposes.

Art. 42. The State shall give special protection
to marriage and the family, to women in pre-
gnancy, to maternity, and to children from the
date of their birth to that of their maturity.

Art. 43.  All children, without distinction, shall
enjoy the same opportunities for social, spiritual
and physical development.

Art. 44. The father and mother shall be re-
sponsible for feeding, assisting, bringing up and
providing education for their children, and the
children shall be responsible for providing for
their parent’s sustenance and for respecting and
assisting them. The law shall prescribe guarantees
and ‘sanctions to ensure the fulfilment of these
obligations.

Art. 45. The State shall prescribe special
measures to protect children and young persons
from exploitation and from moral or material
neglect.

Art. 46. Marriage is recognized as the legal
basis of the family. Marriage presupposes abso-
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lute equality of rights for husband and wife,
including equality in financial matters.

Art. 47, A married woman shall enjoy full
civil capacity.

For the disposal of real estate jointly owned by
a married couple, the consent of both spouses
shall be required. .

Art. 48. By the agreement of both spouses or
at the request of either of them, a marriage of
any kind, whatever the laws or conditions under
which it was contracted, may be dissolved, in the
manner and for the reasons prescribed by law.

The law shall determine in what circumstances
consensual unions between persons who are in
every respect marriageable may, for reasons of
equity and social interest, have economic effects
similar to those of marriage.

Art. 49. Officials and civil servants may not
issue civil registry certificates showing whether a
person was born in or out of wedlock and, in
general, what is the nature and character of his or
her filiation, except as otherwise provided by law.

Section VI
Heart

Art. 50. The State shall see to the preservation
and protection of the health of the individual and
of society, as one of their fundamental rights.

Persons who are indigent or without sufficient
means shall receive free medical treatment at the
State health centres.

Art. 51. The State shall be responsible for all
matters pertaining to public health and hygiene
‘and shall ensure that legislation in this field is
aimed at improving the physical and mental health
of the inhabitants of the Republic.

Rural health is a prime social interest.

Art. 52. It is a basic duty of the State to see
that the population receives nutritious and abun-
dant food at low prices. For this purpose, the
State shall take effective steps to ensure that es-
sential articles can at all times be acquired at fair
prices.

Art. 53. In certain cases where a reduction in
the prices of articles that are necessary for the
proper nutrition and well-being of the population
is contrary to the fiscal interest of the State, the
latter shall forgo its bepefits and taxes in the
interests of the health of the community.

The prices of the said articles shall be reduced
in the proportion to which the State forgoes its
benefits and taxes.

The above rule shall be specially borne in mind
when legislation in regard to taxation and customs
tariffs is drafted and implemented.

Art. 54. The State shall combat social vices by
appropriate means and with the help of interna-
tional conventions and organizations.

Specialized centres and bodies shall be estab-
lished to rehabilitate individuals and eradicate
such vices.

TITLE Il

HUMAN RIGHTS

Art. 55. The inviolability of life is affirmed.

Neither the penalty of death nor any other
penalty involving physical injury to the individual
may be established, Nevertheless, the law may
establish the death penalty for persons who, in
the events of legitimate defensive action against
a foreign State, are guilty of offences endangering
the Armed Forces of the nation, or of treason or
espionage in favour of the enemy.

Art, 56, The inviolability of personal liberty
is affirmed. Any form of detention, inspection or
search of a person, otherwise than by order the
competent authority acting solely in the cases and
in the manner prescribed by law, shall be deemed
arbitrary and unlawful.

Art. 57. The inviolability of freedom of belief,
conscience, and religious and ideological persua-
sion is affirmed. The professing of any faith and
the practising of all forms of religious worship
shall be subject only to the requirements of moral-
ity, law and order, and propriety.

Art, 58. Every inhabitant of Dominican terri-
tory may have recourse to the courts for the
safeguarding and defence of this own rights and
legitimate interests.

The administration of justice shall be free of
charge.

Art. 59. No person shall be subjected to bodily
restraint for a debt which does not arise from a
violation of the penal laws.

Art, 60. Except in cases of flugrante delicto, no
person shall be imprisoned or be restricted in his
freedom unless a written order, setting forth the
reasons, is issued by a competent judicial authority.

Art. 61. If a person is deprived of his liberty
without cause or without due process of law, or
in circumstances other than those for which the
law provides, he shall be released immediately at
the request of himself or of any other person.
The method for preliminary investigation in such
cases shall be in accordance with the Habeas
Corpus Act.

Art. 62. If a person is deprived of his liberty,
he shall be brought before the competent judicial
authority within forty-eight hours of his arrest, or
be released.

Art. 63. A person who has been arrested shall
be either released or committed to prison within
forty-eight hours after he has been brought before
the competent judicial awthority, and shall be
notified, within that time-limit, of the decision
taken in his case.

Art. 64. No person shall be convicted without
having been heard or summoned before the court
in due form, and unless the procedures established
by law to ensure an impartial trial and the exercise
of the right of defence have been observed.
Hearings shall be public, except in the cases pre-
scribed by the law where publicity might be
contrary to public policy or propriety.
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Art. 65. No person shall be tried twice for the
same offence, or compelled to testify against
himself.

Art. 66. N6 Dominican national shall be
expelled from the country.

The deportation or expulsion of any alien from
the territory of the Dominican Republic shall be
carried out only by order of a competent tribunal
after legal formah’aes and procedures have been
observed.

Art. 67.  All citizens shall have the right to be
members of political parties, which may be organ-
ized freely, subject to no other requirement than
that they shall serve peaceful and democratic ends.

Art. 68. All inhabitants of the national terri-
tory shall have the right to form associations and
' societies.

Associations or societies whxch pursue aims or
engage in activities contrary to law or prejudicial
to public order, propriety or the systems estab-
lished under this Constitution, or which are organ-
ized on the basis of privilege or discrimination by
reason of class, race or social posmon, shall be
prohlblted

Art. 69. Inviolability of the home is. affirmed.
No house may be searched or forcibly entered,
except by order of the competent judicial authcr-
ity. Co

Nevertheless, when delay involves certain or
imminent danger, forcible entry and search may
be effected also by bodies or -officials designated
by law, provided that they act in strict confonmty
with the law.

- Any procedure affeéting or restnctmg the inviol-
ability of the home may be justified only on the
ground of manifest danger to the community or
of risk to human life. As a general rule, no person
may enter the home of another by night without
the consent of thé owner, except for the purpose
of rendering assistance to the victims of a crime
or disaster. Entry into the home of another
person by day is permissible only in the cases and
in the manner prescribed by law,

The law may also provide that,such procedures
shall be carned out for the purpose of preventing
an imminent danger to public order and security,
and more especially in order to prevent the out-
break of an epldemlc or to protect mmors in
danger

Art. 76. Bvery person may freely and without
prior censorship express his thoughts by means of
the spoken or written word or by any other form
of graphic or oral expression, provided that such
thoughts, are not prejudicial to morality, public
policy or propriety, in which case the penalties
provided by law shall apply.

Anonymous letters or publications and propa—
ganda in favour of war or designed to provoke
disobedience to law are prohibited, but this prohi-
bition shall not restrict the right to analyse or
criticize. legal principles or provisions. .

Art. 71. The Press shall not be subjected to
any form of coercion or censorship. :.-

Freedom of publication shall be subject only to
the requirements of respect for prwacy, merahty,

‘ public order and propriety.
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Art. 72. Correspondence and other private
documents are inviolable and may not be seized
or examined except under legal procedures in
connexion with matters which are being invest-
igated by the courts, The secrecy of telegraplnc,
telephonic and cable commumcatlon is likewise
inviolable.

Art. 73. Freedom of movement is assured.
Accordingly, every inhabitant of the Republic, has
the right to leave and to enter the territory, and
to travel and change his residence without an
authorization, safe conduct, passeport or other
requirement, provided that he carries his identity
papers with him. ‘

The exercise of this right may be restricted by
the competent judicial authorities in respect of
persons who are subject to the jurisdiction of the
criminal, civil or commercial courts, or who have
cases pending before the administrative author-
ities. It may also be restricted by the provisions
of immigration laws relating to public health or to
undesirable aliens.

Art. 74. Every inhabitant of the Republic has
the right of peaceful assembly for all lawful pur-
poses, subject to no other limitation than that
required for the ensuring and maintaining of
public order.

Art. 75, Every persoﬁ has the right of access
to the registers of prisoners held for trial.

Art. 76, The responsibility for any act affect-
ing the personal integrity, security or honour of a
person in custody or convicted shall attach to the
persons arresting or guarding him, unless they can
furnish evidence in rebuttal.

Subordinates shall have the right to refuse to
comply with orders or decisions of their superiors
which run counter to the safeguards specified in
this article.

Art. 77. Prisoners held for trial on political
grounds shall be kept in quarters separate from
those or ordinary offenders and shall not be
compelled to perform any work, or be subjected
to the regulations, prescribed for such offenders.

Art. 78, Prisoners held for trial shall not be
kept incormmunicado or subjected to vexanous
publicity.

Art. 79, The wuse of violence, torture or
coercion of any kind in order to obtain statements
from persons is absolutely prohibited. Violation
of this provision shall render null and void any
statement so obtained and shall expose those
responsible to the relevant penalties.

Art. 80. The State shall ensure that prisons are
modern penal institutions designed to provide
corrective treatment for the offender and to lessen
propensity towards crime.

The main purpose of any penal institution shall
be to develop in convicted prisoners an aptitude
for work, good habits and proper social behaviour.

. Prisons shall in no circumstances be used for the

mortification or brutal treatment of offenders.

Art. 81. Resistance with a view to protecting
the human rights specified above shall be lawful;
nevertheless, those rights do not exclude the rights
laid down in this Constitution, or rights which are
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similar in nature or emanate from the sovereignty
of the people and the democratic system.

Art. 82. The ordinary courts shall have exclu-
sive jurisdiction to try cases involving breaches of
the preceding articles, regardless of the place and
circumstances of, or the persons involved in, the
detention or imprisonment. The law shall deter-
mine the penalties applicable,

Art. 83. Individual citizens and bodies cor-
porate shall have the right to petition the public
authorities to take action on matters of public or
private interest. .

The public authorities shall reply to such peti-
tions, through their heads or representatives,
within a reasonable period which shall not exceed
thirty days.

Art. 84. 1t shall be public policy to prosecute
anyone who violates the provisions of this Title.
Such prosecution may be initiated by the State or
through the laying of information by a private
person or body corporate.

Part I
TITLE I
ORGANIZATION OF THE REPUBLIC

Section 1
THE NATION AND ITS (GOVERNMENT

Art. 85. The Dominican people forms a nation
organized as a free and independent State under
the name of The Dominican Republic.

Art. 86. The form of government of the Do-
foinican Republic is essentially civil, republican,
democratic and representative.

The government is divided into a Legislature,
an Executive and a Judiciary. These three powers
are independent of one another for the purpose
of the. exercise of their several functions. The
persons entrusted with the several functions are
answerable for their actions and may not delegate
their authority, which is exclusively as specified
in this Constitution and in legislative provisions.

.

‘ TITLE 11
POLITICAL RIGHTS -

Section 1
NATIONALITY

Art. 89. The following persons are Dominican
nationals:

1. Persons who enjoy that status at present by
virtue of previous constitutions and laws;

2. Persons born in the territory of the Repub-
lic, with the exception of legitimate children of
aliens residing in the Republic as diplomatic
representatives or passing through the country;

3. Persons born abroad of a Dominican father
or mother, provided they have not acquired a
foreign nationality in accordance with the laws of
the country of birth or, if they have done so,
declare their intention of retaining Dominican
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nationality by transmitting to the Executive a
sworn statement made in the presence of a compe-
tent official after coming of age under civil law,
as specified in Dominican legislation; .

4. Naturalized persons. The law shall specify
the requirements and procedure for naturalization.

Section 11
Criizensue

Art. 90" Dominican nationals of both sexes
over eighteen years of age, as well as those who
have not yet reached that age but are or have

*been married, are citizens.

Art. 91, Citizens have the following rights:
(1) The right to vote; and

(2) Eligibility for elective office subject to the
limitations set forth in this Constitution.

Art. 92. The following circumstances entail
loss of rights of citizenship:

(1) Taking up arms against the Republic or
lending assistance in any attack upon it;

(2) Sentence for a criminal offence,
rehabilitation;

(3) Judicial interdiction, until such time as it
is revoked;

(4) Acceptance, without prior authorization by
the Executive, of office or employment in Domin-
ican territory with a foreign Government; or

(5) Adoption of a foreign nationality.

.’In the last two cases, rights of citizenship may
be regained if the law so provides, and in such
manner as the lay may indicate. ‘

until

Section Il
SOVEREIGNTY

Art. 93. Sovereignty resides inherently in the
people and is exercised through the powers recog-
nized by this Constitution.

Interference by aliens in the political affairs of
the country constitutes violation of the sovereignty
of the State. Likewise, Dominican nationals who
invoke the aid of foreign Governments of military
forces for the settlement of international disputes
shall be deemed to have violated the sovereignty
of the nation and shall be liable to the penalties
laid down by the law. )

TITLE I

Section 1
THE LEGISLATURE

Art. 94, All legislative powers conferred by the
present Constitution are vested in the Congress of
the Republic, comprising a Senate and a Chamber
of Deputies,

Art. 95. Senators and deputies shall be elected
by direct, secret and popular vote. ‘

Art, 96. The duties of a senator and a deputy
are incompatible with any other paid public em-
ployment in the service of the State or of a munic-
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ipality, except in the case of a Minister, a Deputy
Minister, the head of a department within a
Ministry, or a diplomatic or consular agent; in
these cases the emoluments of the legislator shall
be paid to his alternate until the legislator returns
to his legislative duties.

As soon as a legislator accepts any of the posts
specified in this article, he shall inform the legis-
lative Chamber to which he belongs, in order that
it may take note of the fact and call upon his
alternate to take his place.

Section I
THE SENATE

Art. 99. The Senate shall consist of elected
members, one for each province and one for the
National District. To each senator shall be added
an alternate elected in the same way and at the
same time as the senator.

Art. 100. In order to be eligible for election as
senator or semator’s alternate, a person must be a
Dominican national in full possession of civil and
political rights, must have attained the age of
twenty-five years, and must be a native either of
the province which elects him or of the National
District, as the case may be, or have resided
permanently in the said province or District during
the five years prior to the election. .

A naturalized citizen may not be elected as
senator or senator’s alternate until ten years after
acquiring Dominican pationality and unless he
has resided, during the five years prior to his
election, in his electing area. .

Section 111

Tie CHAMBER OF DEPUTIES

Art. 102, The Chamber of Deputies shall con-
sist of members elected every four years by the
inhabitants of the provinces and the National
District, with each deputy representing 50,000 in-
habitants or a fraction exceeding 25,000 inhabitants.

Té each deputy shall be added an alternate
elected in the same way and at the same time as
the deputy.

No province shall have less than two deputies.

Art. 103. 1In order to be eligible for election as
deputy or deputy’s alternate, a person must be a
. Dominican national in full possession of civil and
political rights, must have attained the age of
twenty-five years, and must be a native either of
the province which elects him or of the National
District, as the case may be, or have resided
permanently in the said province or District during
the five years prior to the election.

A naturalized citizen may not be elected as
deputy or deputy’s alternate until ten years after
acquiring Dominican nationality and unless he has
resided, during the five years to his election, in his
electing area.

. . .
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! Section IV
Provisions Common To BoTH CHAMBERS

Art. 105, Both Chambers shall meet in Nation-
al Assembly on the occasions specified in this
Constitution, and for that purpose more than half
of the members of each Chamber shall be present.

Decisions shall be taken by an absolute majority
of votes. :

Section Il
THE MINISTRIES
Art. 134, Public administration shall be con-
ducted through ministries instituted by law.

In order to be a Minister or Deputy Minister, a
person must be a Dominican national in full
possession of civil and political rights and mmust
have attained the age of twenty-five years.

A naturalized person may -not be appointed
Mlmster or Deputy Minister until five years after
his naturalization,

The ministries shall operate in accordance with
regulations established by the Executive,

TITLE VII

Section 11

Tue SupreME COURT OF JUSTICE

Art. 137. A judge of the Supreme Court of
Justice must fulfil the following conditions:

_(1) He must be Dominican by birth or
origin and must have attained the age of thirty-
five years;

(2) He must be in full possession of civil and

. political rights;

(3) He must be a Licentiate or Doctor of Laws;

(4) He must have practised as a lawyer for
eight years or have held for a like period the
office of judge of a court of appeal, court of
first instance or land court, or representative of
the Ministerio Piblico in such courts. Periods of
law practice and judicial office may be combined
for the purposes of this provision. .

Art. 138,

In order to be Procurador General de la Repii-
*blica, a person must be a Dominican national and
must fulfil the other conditions required of a
judge of the Supreme Court of Justice.

Section 111

APPEAL COURTS

Art. 141. A judge of an appeal court must
fulfil the following conditions:

(1) He must be a Dominican national;
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(2} He must be in full possession of civil and
political rights;
(3) He must be a Licentiate or Doctor of Laws;

(4) He must have practised as a lawyer for
three years or have held for a like period the office
of judge of first instance or judge of original
jurisdiction of the land court, or representative of
the Ministerio Publico in courts of first instance.
Periods of law practice and judicial office may be
combined for the purposes of this provision.

Art. 142. The Ministerio Piublico shall be
represented in each appeal court by a Procurador
General or such substitutes as the Jaw may deter-
mine, provided that they fulfil the same conditions
as those required of judges of appeal courts.

TITLE XIV
REVISION oF THE CONSTITUTION

Art. 173, 'This Constitution may be amended
if a proposal to amend it is submitted to the
National Congress with the support of one third
of the members of either Chamber, or if it is
submitted by the Executive,

Art. 174, The necessity for a revision of the
Constitation shall be proclaimed in an Act which
must have received a majority vote of two thirds
of the members of both Chambers. This Act,
which may not bind the Executive, shall order a
meeting of the National Assembly, shall state the
purpose of the revision and shall specify the
articles of the Constitution which are to be
amended.

Art. 175. In order to take a decision with
regard to the revision proposed, the National
Assembly shall meet within fifteen days following
the publication of the Act proclaiming the neces-
sity for a revision, and more than half of the
members of each Chamber shall be present for
that purpose. In this case, notwithstanding the
provisions of article 105, decisions shall be taken
by a two-thirds majority of votes. After the -
amendments have been adopted and proclaimed by
the National Assembly, the full text of the revised
Constitution shall be published.

Art. 176, An amendment to the Constitution
may be made be suspended or annuilled by any
power or authority, or by popular acclamation.
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NOTE?*

All the fundamental human rights proclaimed
in the Political Constitution of the Republic and
related laws upon which the democratic organi-
zation of our State is based, were fully and strictly
observed during 1963. The reason for this is that
in the course of their social and political develop-
ment the Ecuadorian people have achieved consti-
tutional victories which firmly safeguard freedom,
equality and justice as basic principles of our
democratic system which by their nature imply
respect for human dignity and protection of the
person and his individual rights.

Ecvuador has accordingly been diligent and
scrupulous in the observance of international in-
struments, particularly as regards the obligations
deriving from the United Nations Charter and the
Declaration of Human Rights, which are the

! Note furnished by the Government of Ecuador.
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juridical embodiment of the highest aspirations of
the civilized world and in their fulfilment embrace
aspect of human dignity.

The political transformation undergone by our
country in July 1963 in no way affected the tradi-
tional respect of the National Government for
human rights in a context of law and order sup-
port for republican and democratic institutions.

The social order has not been disturbed, and the
judicial organs apply legal norms in the protection
of justice in the same way as before the political
transformation took place. The Military Council
of Government took over power precisely in order
to protect and strengthen the basic democratic
principles essential for the advancement of society
in an atmosphere of peace and security and for
the establishment of freedom, equality and justice
in every sphere,
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DECREE No. 241-OF 23 JANUARY 1963 TO PROMULGATE A LABOUR CODE

SUMMARY

The text of the Decree was published in the
Diario Oficial, No. 232, of 1 February 1963,

The purpose of the Code, as set out in its
section 1, is “to harmonise relations between
capital and labour™.

Other provisions of the Code deal with obliga-
tions and prohibitions to be observed by em-
ployers; obligations and prohibitions to be observed

by workers; employment of women and young
persons; wages, hour of work, weekly rest, annual
leave, public holidays and annual bonuses; occu-
pational associations; social welfare and security;
and procedure in labour suits.

The text of the Code in Spanish and translations
into English and French have been published by
the International Iabour Office as Legislative

Series 1963 - 8al. 1.

DECREE No. 455 OF 27 NOVEMBER 1963 TO ORGANIZE
THE MINISTRY OF LABOUR AND SOCIAL WELFARE

SUMMARY

The text of the Decree was published in the
Diario Oficial, No. 232, of 10 December 1963.

Section 1 of the Decree reads as follows:

“The following shall be the functions of the
Ministry of Labour and Social Welfare: to har-
monise relations between employers and workers;
ensure that labour and social welfare standards
are observed; promote workers’ upgrading in the
technical, economic, social and cultural fields; and
discharge any other duties assigned to it by the
Labour Code® and other laws and regulations”.
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Other provisions of the Decree deal with the
powers and duties of the various departments of
the Ministry of Labour and Social Welfare and
also with employment abroad for which prior
permission from the Ministry is required.

The text of the Decree in Spanish and transla-
tions into English and French have been published
by the International Labour Office as Legislative
Series 1963 - Sal. 2.

! For a summary of the Code, see Decree No. 241,
of 23 January 1963,



ETHIOPIA

LABOUR RELATIONS PROCLAMATION
(Proclamation No. 210 of 1963)*

1. This proclamation may be cited as the “Labour Relations Proclamation, 1963,

2. The Labour Relations Decree (Decree No. 49 of 1962) % is hereby renumbered as
Proclamation No. 210 of 1963, and incorporated herein, subject to the changes set forth
below:

[The changes are minor and do not affect the provisions of Decree No. 49 of 1962.]

The English text of the Proclamation and a French translation thereof have been pub-
lished by the International Labour Office as Legislative Series, 1962—Eth. 1A.

! Text communicated by the Government of Ethiopia.
2 For extracts from the decree, see Yearbook on Human Rights for 1962, p. 81.
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FEDERAL REPUBLIC OF GERMANY

THE PROTECTION OF HUMAN RIGHTS IN 1963
A SURVEY OF LEGISLATION, JUDICIAL DECISIONS AND INTERNATIONAL AGREEMENTS !

CONTENTS
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10. Protection of the family

11. Protection of property

12. Freedom of belief, freedom of opinion and free-
dom of religious practice

13. Prohibition of political parties and associations

14. The suffrage and the right of self-determination

15. The right to the free choice and exercise of a
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16. " The protection of rights in labour legislation
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INTRODUCTION

The presentation of this report is similar to that
employed in past years, with primary emphasis
placed on decisions of the higher courts. In select-
ing these decisions, particular attention was given to
the desirability of reporting ounly on cases involving
facts and circumstances of a type not dealt with
in previous reports. As a result, this. report is
somewhat shorter than its predecessors.

1. PROTECTION OF HUMAN DIGNITY

(Universal Declaration of Human Rights,
preamble and article 1}

Ii 1963, as in past years, the principle of respect
for human dignity, which is the corner-stone of the
German legal system, received a great deal of
attention from the courts. Although a firmly
established body of relevant legal precedent has
grown up during the fifteen years since the entry
into force of the Basic Law, situations continue to
arise in which the actions of the public authorities
must be judged in the light of this principle.
Thus, the Federal Constitutional Court was called
upon to decide whether a manager of an enterprise
accused of embezzling 1,000 marks, who showed
signs of suffering from a disease of the central
nervous system, could be forced to submit to a
procedure for the withdrawal of body fluid for
the purpose of determining the state of his health
and, hence, his mental state. The Constitutional
Court, to which the accused had appealed against
the compulsory test (originally ordered by the
District Court and subsequently ruled permissible
by the Land Court), upheld the constitutional
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appeal in a decision of 10 June 1963 (MWW 1963,
p. 1597). 1t rested its decision on the basic right
to physical inviolability, which is embodied in
article 2, paragraph 2, of the Basic Law and is an
outgrowth of the principle of the protection of
human dignity. The Constitutional Court found
that the provision in the Code of Criminal Proce-
dure on which the District and the Land Court
had based the orded for the text was constitutional,
it stated, however, that that did not mean that
certain types of infringement of the right of phys-
ical inviolability under that provision might not
be of such a nature as to be held unconstitutional.
The withdrawal of body fluid, which was possible
only by means of a lumbar or occipital puncture,
fell in that category. The Constitutional Court
emphasized that, in ordering a compulsory test,
a court must always take account of the principle
that the means employed must be commensurate
with the end in view. The seriousness of the
suspected offence is, the Court stated further, the
main criterion for determining whether the neces-
sary relationship between means and end does in
fact exist. Furthermore, the consequences to the
accused resulting from the investigation of the
offence may not be of a nature more severe than
the penalty prescribed for the offence. The Fed-
eral Constitutional Court enunciated the same
principle in its ruling of 25 July 1963 (NJW 1963,
p. 2368). In’this case, the District Court had
ordered that the accused individual’s contention
that he was not fully responsible for his actions
should be tested by means not only of electro-
encephalography but also of pneumo-encephalo-
graphy. Unlike electro-encephalography, which
involves neither breaking of the scalp nor the
introduction of electric current into the skull, the
court-ordered pnenmo-encephalography was held
by the Federal Constitutional Court to be uncon-
stitutional because it called for a puncture of the
vertebral canal. On the other hand, the Federal
Administrative Court ruled on 20 December 1963
{DVBI 1964, p. 438) that a psychological opinion
may be obtained by court order and used in court
in the Federal Republic. However, the Adminis-
trative Court barred the use of psychotechnical
means of determining the truth, especially the lie

detector, as distinct from the mere exploration of -

character by means of observation and ques-
tioning. Thus, German courts regard the use of
these technical methods of determining the truth
as an inadmissible invasion of a person’s inner-
most being and a violation of human dignity.

During the vear under review, the Federal Con-
stitutional Court was also called upon to rule, in
the light of the principle of respect for human
dignity, on the validity of the provision making it
a punishable offence for a person involved in a
traffic accident to leave the scene before the cir-
‘cumstances of the accident have been determined.
There was some question about the validity of this
provision because of the fact that a person who
has caused an accident and is required by this
provision to remain at the scene is thus placed in
a position in which he exposes himself to criminal
prosecution for having caused the accident. In
its decision of 29 May 1963 (MDR 1963, p. 736),
the Federal Constitutional Court held in this con-
nexion that acting as a “self-accessory”, even
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though in principle not punishable under German
law, is not covered by the principle of personal
freedom embodied in the Basic Law and that a
“self-accessory” is not necessarily exempt from
punishment in all cases. Thus, the prohibition
against flight from the scene of an accident,
which facilitates the task of determining the cir-
cumstances of the accident and the guilty party,
is not at variance with the principle of the invio-
lability of human dignity. In the court’s view, a
citizen is not robbed of his dignity if the law
requires him to accept responsibility for the con-
sequences of a human failure and at least not to
complicate or thwart the determination of the
causes of the accident by taking flight.

2. PRINCIPLE OF EQUAL TREATMENT

(Universal Declaration, articles 2 and 7)

The principle of equal treatment, like that of
respect for human dignity, constantly confronts
the courts with new problems. In a much-dis-
cussed, to some extent highly controversial, deci-
sion of 20 March 1963 (NJW 1963, p. 947), the
Federal Constitutional Court ruled on the question
whether the principle of male succession to farms,
as embodied in the farm regulations issued in the
former British Occupation Zone, was in keeping
with the principle of equality. The farm regula-
tions provide that, by way of exception to the
general provisions governing succession, a farm
always descends to a single heir, who must, more-
over, be male. Underlying this provision is not
only the desire to preserve the farm as an efficient
economic unit but also the assumption that only
a man can ensure its efficient operation. The legal
preference thus given to men gave rise to the
question whether this provision was at variance
with the principle of the equal freatment of men
and women. Referring to its previous decisions,
the Federal Constitutional Court recognized that,
in view of the biological and functional differences
between the sexes, enactments providing for differ-
ent treatment could. not be ruled out; it held, how-
-ever, that such provisions were permissible only
where the situation being regulated was of such a
distinctive nature that, over and above the matter
of sex, it had nothing—or nothing of any signifi-
cance—in common with other situations. Since
the management of a farm, which today is increas-
ingly assuming the character of an industrial oper-
ation, calls for co-ordination of the activities of all
farm personnel, particularly the husband and wife,
the distribution of labour between the two which
is customary in farming can no longer serve to
justify distinctions based on sex in the statutory
succession to a farm.

The Federal Administrative Court was once
again called upon to deal with the principle of
equal treatment during the year under review. In
its ruling of 22 March 1963 (DVBI 1964, p. 318),
in which it had to decide on the legality of an
order by the Berlin Administrative Court over-
ruling an examining board’s decision that a school-
leaving examination was to be deemed not to have
been taken by one of the examinees, the Court
considered the question of the extent to which
impairment of the examinee’s health could be
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taken into consideration without violating the prin-
ciple of equality. The Court laid down the
principle that such impairment should be taken
into consideration in the examinee’s favour only
in exceptional cases and, furthermore, only where
circumstances beyond his control compelled the
examinee to take the examination under those
conditions. Impairment of health caused by the
taking of drugs or otherwise caused by the
examinee himself counld be given no more consid-
eration than the “examination fright” which was
" so often encountered. Even an acutely ill person,
if he took the examination after having had an
opportunity to withdraw, was prevented by the
principle of equality from requesting treatment
different from that accorded the other examinees.

In another case relating to examinations, the
Federal Administrative Court held that to intro-
duce a significant change in the examination proce-
dure while the examination was under way was
contrary to the principles of equality and of the
rule. of law. In a ruling of 14 June 1963 (DVBI
1964, p. 321), the Court declared that faith in the
orderly conduct of the examination in a predeter-
mined manner would be seriously shaken if,
during the examination, an examinee was suddenly
confronted with the fact that the conditions under
which he had expected to take the examination
had been fundamentally altered. Finally, the prin-
ciple of equality also entered into a decision on
whether a preacher of the Jehovah’s Witnesses
was, like a Catholic or Protestant clergyman,

. statutorily exempt from military service. In a
ruling of 8 February 1963 (Verw. R. Spr. Bd. 15
(1963) Mo. 281), the Federal Administrative Court
acknowledged that the Jehovah’s Witnesses con-
stituted a religious denomination whose members,
like all other persons subject to military service,
could refuse on conscientious grounds to perform
that service. The Court held, however, that a
preacher of the Jehovah’s Witnesses did not hold
a position corresponding to that of a. Roman
Catholic clergyman ordained as a sub-deacon or
to that of an ordained Protestant minister. Cath-
olic and Protestant clergymen, the Court pointed
out, underwent a regular course of extended
training which set them apart from the rest of the
faithful, while a preacher of the Jehovah’s Wit-
nesses merely performed a certain type of service
and could give up his position at any time. That
difference was held to justify different treatment
in regard to military service.

3. ARBITRARY DEPRIVATION OF LIBERTY
(Universal Declaration, articles 3, 4 and 9)

The law of the Federal Republic, which is
pervaded by the spirit of individual liberty, per-
mits the deprivation of liberty only in execution
of a sentence and, to a limited extent, in the case
of persons suspected of having committed certain
offences or where there is danger of flight or the
destruction of evidence; during the period under
review, no cases of arbitrary deprivation of liberty
'were brought before the courts. Since the existing
legislation can be described as comprehensive in
this regard, there was no need to enact further pro-
tective provisions.
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4. GUARANTEES OF DUE PROCESS
(Universal Declaration, articles 8 and 10)

During the year under review, as in past years,
the courts were called npon to deal with numerous
cases in which the central problem was that of
ensuring the protection of the law against acts of
the public authorities. Although the body of
precedent with regard to these matters is no less
firmly established than that relating to the protec-
tion of human dignity, new problems and ques-
tionable points constantly arise in this area as well.
The question of the right to a lawful hearing
continues to assume central importance in this
connexion. In a ruling of 26 November 1963
{DVBI 1964, p. 231), the Federal Constitutional
Court held this principle to have been violated
where, in criminal proceedings, the respondent was
informed only of the fact that an appeal had been
filed but not of the grounds on which it had been
made. The Court held that the statement of
grounds must be communicated to the respondent
even if it presented no new facts or evidence. In
a similar case, the Federal Constitutional Court
ruled on 10 December 1963 (DVBI 1964, p. 114)
that a court could not base its decisions on facts
or evidence on which the parties had not pre-
viously had an opportunity to express their views.
In this case, the Court also had to settle the ques-
tion whether a party can be required to ascertain
by examining the records whether all of his
opponent’s pleadings have in fact been made
available to him. The Constitutional Court ruled
that a party is not required to take the initiative
in determining what written statements have been
submitted and what petitions filed by his opponent.
Failure on the part of the court to give proper
notice was held to constitute at all times a denial
of a lawful hearing. The Federal Constitutional
Court ruled on 24 July 1963 (DVBI 1963, p. 671)
that the principle thus laid down in the matter of
pleadings also applied to expert opinions. The
case in question involved a complaint on the part
of the plaintiff that he had not been informed of
a medical opinion obtained in administrative
proceedings on which the lower courts had based
their decision. The Federal Constitutional Court
rejected the complaint on the ground that the
provisions concerning the right to a lawful hearing
applied only to iudicial proceedings. It held that
there was no infringement of that right if a eourt
based its decisions wholly or in part on an expert
opinion originally submitted in the administrative
proceedings even if the opinion had not been
brought to the attention of one of the parties. In
its ruling on the appeal filed against this decision
on constitutional grounds, the Federal Constitu-
tional Court noted that it had always taken the
position that courts could not base their decisions
on facts or evidence concerning which the parties
had previously been -given no opportunity to
express their views. It held that it was in the
nature of things that that prohibition should apply
to all facts and evidence, without regard to their
source,

Finally, the Federal Constitutional Court ruled
on 26 November 1963 (DVBI! 1964, p. 230) that
there was also infringement of the right to a
lawful - hearing if a court ruled .om an appeal
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without allowing the appellant sufficient time to
submit a statement of the grounds for his appeal,
even though he had explicitly reserved the right to
do so. In the case in question, an appeal filed by
a member of the Bundeswehr in a disciplinary
proceeding was promptly transmitted from the
military court to the competent disciplinary court,
which received it on the following weekday. By
the next day, a ruling had already been made on
the appeal. Since the disciplinary court, which
had set no time-limit for a statement of the
grounds for the appeal, had not waited for the
possible submission of a statement, the Constitu-
tional Court held that the right to a lawful hearing
had been violated, particularly since it was con-
ceivable that a decision more favourable to the
appellant would have been rendered following
examination of the statement of grounds.

During the year under review, the Federal
Administrative Court also had further occasion
to deal with cases involving the right to a lawful
hearing and thus to add to the body of precedent
relating to the matter. On 22 November 1963
(DVBI 1964, p. 194), it decided a case in which
the Administrative Court had, shortly before
announcing its decision, revoked an order calling
for an expert opinion as to whether the plaintiff
could be held legally accountable for his actions;
the Court had dome so because it could obtain
information on the question raised in the order
from a medical opinion which bad previously been
submitted to the District Court. The Federal
Administrative Court quashed the contested deci-
sion and sent the case back for retrial on the
ground that the plaintiff had been given no oppor-
tunity, following revocation of the order, to adjust
to the changed situation. It held further that an
offer of evidence could be rejected only in such a
manner that it remained possible to make further
offers. This had a significant bearing on the case
in question, since in proceedings relating to the
Equalization of Burdens Tax—with which case
was concerned—only one court is competent to
rule on the facts,

On the other hand, the Federal Administrative
Court ruled on 8 April 1963 (DVB! 1963, p. 673)
that there had been no denial of a lawful hearing
where the court, after ordering the parties to
appear in person, refused to grant a request for
postponement by a party claiming inability to
appear at the appointed time and proceeded to
hear and decide the case in that party’s absence.
The Bavarian Constitutional Court also ruled on
28 January 1963 (NJW 1963, p. 707) that the
right to a lawful hearing had not been infringed
where a court delayed the proceedings. Although
the result of such delay might be that memories
would grow dim with the passage of time and
the exercise of a right would thereby be made
more difficult, it did not constitute an infringe-
ment of the right to a lawful hearing. The Court
held that that constitutional principle afforded
protection only against denial of a lawful hearing
and not against a mere failure to take certain
steps in connexion with the proceedings where that
failure interfered with but did not actually prevent
pleadings by the parties.

Qccasion also arose, during the. year under
review, to limit the concept of a lawful hearing.
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The Land High Court at Neustadt dealth with
this question in connexion with an appeal filed
against an acquittal in a slander case tried in a
District Court. In the appeal, the plaintiff alleged
that, several weeks before the trial, the defendant
had been in the company of the judge who
later presided at the trial and that the case had
almost certainly been discussed on that occasion.
Since the plaintiff had not been present during the
conversation, he had had no opportunity to state
his views on what had been said and his right to
a lawful hearing had thus been infringed. The
Land High Court, which found that it was obliged
to deny the appeal by reason of formal defects in
any case, ruled on 11 September 1963 (NJW 1963,
p. 2087) that the right to a lawful hearing applied
only to acts connected with the rendering of a
decision. However, the provisions governing the
conduct of judicial proceedings made it clear that
the only acts connected with the rendering of a
decision were those connected with the trial itself.
Since the decision rested entirely on the results of
the trial, at which the plaintiff had been present,
the Court held that the appeal would have had to
be denied even if it had been formally admissible.
In a ruling of 27 June 1963 (Bayer Verw. Bl. 1964,
p. 24), the Bavarian Administrative Court dealt
with another case in which the denial of a lawful
hearing was alleged. This case is of interest pri-
marily because it was an administrative authority
rather than a court that was alleged to have violated
the principle in question. The basis for the
plaintiff’s allegation was the fact that the official
dealing with his case had caused his superior to
forbid him to make constant personal visits to the
official in question for the purpose of discussing
the case. In its ruling, the Administrative Court
addressed itself at length to the question whether
a citizen has a right to discuss matters in person
with administrative officials. It concluded that the
currently widespread administrative practice of
dealing with certain matters in direct conversation
had not vet given rise to a prescriptive right on the
part of citizens to approach administrative officials
personally. Accordingly, in the Court’s view, an
order forbidding a person to make constant visits
of that nature was unlawful only if it constituted
an abuse of authority. The Court did not find
that to be so in the case before it since the plaintiff
was obviously a chronic complainer. A similar
case was decided on 20 January 1963 by the penal
chamber of the Land High Court at Cologne
(NJWw 1963, p. 875). The Court held that the
principle of a lawful hearing merely required that
the person concerned should be given an oppor-
tunity to state his views. It was left to him to
decide whether to avail himself of that oppor-
tunity. ¥ he did not present his views within an
appropriate time-limit fixed for that purpose, a
decision could nevertheless be rendered. 'The
Court held further that, even if the person con-
cerned was not explicitly summmoned to appear, he
could forfeit his right to a lawful hearing if he
failed to avail himself of an opportunity to
receive one. .

In addition to the decisions relating to the right
to a lawful hearing, which is of central import-
ance in the system of legal protection of the
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individual, a decision was rendered by the coun-
try’s highest court with regard to the right to have
a case tried by the judge provided for under the
plan for distribution of court business. A case
. brought before the Federal Court of Justice and
decided on 7 October 1963 (NJW - 1963, p. 2071)
involved the question whether the principle of a
lawful hearing is violated by a procedure under
which cases are assigned purely on the basis of
serial numbers corresponding to the dates on
which they were entered in the docket, so that the
assignment is a matter of chance. The Court of
Justice held that assignment on the basis of docket
numbers was not inappropriate or unconstitutional
per se but became so if the registry clerk deliber-
ately made an assignment to a particular judge.
Hence, care must be taken, in assigning cases on
the basis of docket numbers, not to employ a
system of numbering which lends itself to arbitrary
assignment.

Finally, the legal protection guaranteed in ar-
ticle 19, paragraph 4, of the Basic Law was again
the subject of proceedings before the Federal Con-
stitutional Court, In a ruling of 5 February 1963
(DVBI 1963, p. 362) on a petition for revocation
of an order for payment of an administrative fine
issued against a bank by the Department of
Finance, the Constitutional Court held that the
recourse provided for by article 19, paragraph 4,
of the Basic Law must permit a complete review,
as regards both the law and the facts, of the
administrative act in question, the court not being
bound by the administrative authority’s deter-
mination of the facts.

5. DUE PROCESS
IN CRIMINAL PROCEEDINGS

(Universal Declaration, article 10 and 11)

Article 104, paragraph 4, of the Basic Law
provides that one of the legal guarantees accorded
to persons who are deprived of liberty is the
requirement that a relative of the person concerned
or someone enjoying his confidence must be
notified of the order depriving him of liberty.
The Federal Constitutional Court has now ruled,
in a decision of 14 May 1963 (NJW 1963, p. 1820),
that the detained person himself has a legally
enforceable right to require such notification to be
made. Thus, the article in question not only
requires the judge to effect notification but also
gives the person concerned the right to compel
compliance with this provision.

In its decision of 10 June 1963 (NJW 1963,
p. 1597), which has already been cited in section 1
above in another connexion, the Federal Consti-
tutional Court also held, in the matter of due
process in criminal proceedings, that a judge is at
all times constitutionally bound to test a measure
which is in itself legally admissible against the
rule which bars the application of excessive
measures, Thus, a defendant in a petty case may
not be subjected to any medical tests whose effects
are more severe than the penalty prescribed for
the offence.

During the year under review, the Bavarian
Constitutional Court also had occasion to deal
once again with the problem of due process in
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criminal proceedings. On 30 May 1963, the Court
ruled on a case (Bayer. Verw. Bl 1963, p. 281) in
which the appellant, who was being tried on a
petty charge and against whom the judge had
issued a warrant to compel attendance after his
failure to appear at the specified time, contended
that he had been treated like a felon in the pro-
ceedings to compel his attendance. Although the
Bavarian Constitutional Court was not competent
to pass on the provision on which the warrant was
based, it nevertheless had to determine whether
the Federal legislative provision was in keeping
with the Basic Law, since otherwise it would be
a simple act of power which would also be con-
trary to the Land Constitution and would thus
give the Land Constitutional Court jurisdiction
after alll. The Court found that the provi-
sion in question was not contrary by the Basic
law, but it observed, in stating the grounds
for its decision, that it would have been appro-
priate to make use of the less drastic procedure of
a disciplinary fine instead of issuing a warrant.
The Court then went on to point ouf, in a manner
which left no doubt about its own view, that an
appeal on constitutional grounds could be made
to the Federal Constitutional Court in cases where
the measures of compulsion employed by the State
went beyond constitutional limits.

The Federal Constitutional Court regards free-
dom of information for persons held in custody
pending investigation as one of the legal safeguards
provided in connexion with deprivation of liberty.
On 19 February 1963, it ruled on a case (DVBI
1963, p. 363) in which a person held in solitary
confinement pending ‘investigation on a murder
charge requested permission to make use of a
radio set belonging to him which could be heard
only with headphones. The Federal Constitu-
tional Court, overruling all the lower courts,
upheld the prisoner’s right to use the set. It cited
as the basis for its decision that radio was one of
the generally accessible sources from which,
according to article 5, paragraph 1, of the Basic
Law, everyone had the right to instruct himself
without hindrance. It held that this basic right
was not suspended even in the case of persons
held in custody pending investipation and was at
most subject to limitations. Thus, since freedom
of information enjoyed protection as a basic right,
permission to use a radio set constituted neither
preferential treatiment nor relaxation of the con-
ditions of confinement. Considerations arising
out of the manner in which confinement pending
investigation was effected, which were essentially
of a technical administrative character, could
therefore serve as a basis for limiting that basic
right only if that was essential to the purpose of
the confinement.

6. PROTECTION AGAINST INTERFERENCE
WITH PRIVACY
(Universal Declaration, article 6 and 12)

During the year under review, the fundamental
aspects of the question of protecting the privacy
of the individual were dealt with on several occa-
sions by the courts. Since interference with pri-
vacy generally occurs through the publication of
materjal in the Press, occasion also arose to define
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the limits which this protection imposes, in partic-
ular, on the sensational Press. On 15 Janu-
ary 1963, the Federal Court of Justice ruled on a
case (NJW 1963, p. 665) involving the publication,
in connexion with a call-girl scandal, of a news-
paper article in which a minister in one of the
Land Governments, although not actually named,
was linked with the affair on the basis of a per-
sonal description which made his identity apparent
to everyone. In actual fact, however, it was a
case of mistaken identity. In the criminal pro-
ceeding brought against him, the responsible editor
invoked in his defence the right of the Press to
report on matters in the sphere of public life and
to make critical comments on them. The Federal
Court of Justice, to which the case had come in
the normal sequence of appeal, made the funda-
mental point in this connexion that occurences in
a person’s private life did not fall in the sphere of
. public life simply because they related to a person
active in public life. Such occurences were not
inherently of public interest; special circumstances
maust be present before they could be recognized as
matters of public interest. That might have been
the case, the Court went on, if the person respon-
sible for publication had been actuated by con-
cern that important official posts should be occu-
pied by persons whose private lives were beyond
reproach. It was clear from the nature and con-
tent of the report, however, that that was not so.
The Court went on to say that reports and
comments which aimed at sensationalism and
scandal were automatically excluded from the
sphere of those public tasks for the performance
of which the Press as an institution enjoyed special
constitutional protection.

In two other decisions of § March 1963 (NJ/W
1963, pp. 902 and 904) which related to the pro-
tection of privacy, the Federal Court of Justice
reaffirmed its previous position that non-material
damage was compensable in cases involving a
grave violation of the personality. In awarding
compensation for interference with privacy, the
Court actually went beyond the letter of the law,
which it regarded as no longer an adequate
reflection of current thinking, and sought to give
effect to the value judgement which the Basis Law
makes in favour of the protection of the person-
ality. If the protection of human dignity as an
urgent task of the public authorities and judge’s
obligation to give effect to the value judgement
contained in the Basic Law are taken seriously,
then, the Federal Court of Justice held in this
decision, the judge can no longer be bound by the
decision taken by the legislator in 1900, which
restricted the right to compensation for non-
material damage to such an extent that it was
inapplicable even in the case of serious violations
of the personality. Under present-day conditions,
such restrictions would mean that the courts would
have to abandon, in frustration and resignation,
any attempt to give appropriate effect to the legal
protection of the personality. As a result, not only
would those concerned be made to feel that they
had no Iegal protection against unlawful injury,
but observance of the bounds which are fixed in
society by the individual’s right to develop his
personality would be seriously threatened.
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Finally, the Higher Administrative Court at
Miinster, in a roling of 17 December 1963 (DVBI
1964, p. 363), also dealt with a case relating to
the individualss right to develop his personality.
In the case in question, the plaintiff was seeking °
the destruction of records drawn up more than
twenty years previously concerning his confine-
ment at that time in a sanatorium. He regarded
the preservation of the records as a violation of
his human dignity in view of the danger that their
contents might become publicly known or become
known to authorities not concerned with the
matter and to unauthorized persons. The court
held that, since the persons responsible for pre-
serving the records were required to treat them as
confidential, the danger apprehended by the
plaintiff did not exist; however, it emphasized the
necessity of treating the records as confidential and
the fact that their only purpose was to enable
administrative authorities and courts to make an
accurate appraisal of the paintiff’s health and to
take it into consideration for his benefit.

7. THE RIGHT TO FREEDOM
OF MOVEMENT;
FREEDOM TO LEAVE THE COUNTRY

(Universal Declaration, article 13)

The right of every German to work and to live
anywhere in the Federal territory, which is
guaranteed by article 11 of the Basic Law, did not
give rise to either legislation or litigation during
the year under review. Similarly, no occasion
arose for new enactments or rulings with regard to
the freedom to leave the country.

8. THE RIGHT OF ASYLUM:;
DEPORTATION; EXTRADITION

(Universal Declaration, article 14)

During the year under review, a number of
opportunities arose for further clarification of the
frequently misunderstood concept of the right of
asylum. In a ruling of 16 January 1963 (NJW
1963, p. 823), for example, the Federal Court of
Justice dealt with the question whether individuals,
too, can derive rights from an extradition treaty.
In the case in guestion, the existence of such a
right had been claimed by an individual who had
been sentenced to fifteen years in the penitentiary
for the murder of a member of the Algerian
National Liberation Front and the attempted
murder of another and who, after committing the
crime in Germany, had fled to Belgium an then
been extradited to Germany. In court, the defend-
ant cited the political character of the offence and
argued that he had been entitled to asylum in
Belgium both urider the general rules of interna-
tional law and under the terms of the German-
Belgian extradition treaty. He confended that,
since Belgium had not been fully'informed abont
the political nature of the offence, it must be
assumed that that country had extradited him in
the belief that it was doing so in respect of a non-
political offence. The Federal Court of Justice
held, in this connexion, that there was no right of
asylum under general international law for persons
prosecuted in respect of political offences. Further-
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more, the right of asylum was not a right of the
individual to receive asylum under international
law but a right of the State to grant asylum.
Hence, it was the exclusive right of the State
applied to, in the present instance Belgium, to
decide whether extradition should be authorized.
As far as the German courts were concerned, the
authorization and execution of extradition merely
created the de facto conditions necessary for their
assumption of jurisdiction. Thus, the German
courts had no basis for making their right and
obligation to prosecute dependent on whether the
authorization of extradition and the extradition
proceedings were in conformity with the freaty.
Extradition treaties were not intended to accord
the offender a legal status prejudicjal to prosecu-
tion because he had been able to flee to a foreign
country. The Federal Court of Justice further
held it to be a general principle that, under an
extradition treaty, rights and obligations arose
only for the contracting States. Hence, the extra-
dited person himself could not invoke the provi-
sions of the treaty. '

In another decision rendered on 29 October 1963
(NJW 1964, p. 212), the Federal Court of Justice
dealt with the principle of “speciality”, which is
embodied in most extradition treaties. Under this
principle, an extradited person may not be prose-
cuted or punished for an offence committed prior
to extradition which is not the offence in respect
of which extradition was granted or on any other
legal grounds which arose prior to extradition.
The Court therefore quashed, in respect of the
assanlt charge, the verdict rendered against a
defendant who, after being extradited from Aus-
tria, had been convicted in Germany of robbery
and assault resulting in severe bodily injury; it did
so on the ground that the defendant had not been
extradited in respect of the assault and could in any
case not have been extradited, on that basis alone
under the German-Austrian extradition treaty.

During the year under review, the question of
the deportation of nationals of the States members
of the European Economic Community gave rise
to proceedings in the Higher Administrative Court
at Miinster. On 10 September 1963, the Court
ruled on a case (DVBI! 1963, p. 593) involving the
deportation of an Italian exercising a profession in
Germany who, in addition to another offence, had
evaded payment of taxes. Since the European Eco-
nomic Community treaty places no restriction on the
right to deport nationals of member States who
have committed punishable acts, the Court had to
determine whether the deportation was contrary
to the German-Italian Treaty of Friendship, Com-
merce and Navigation of 21 November 1957,
which permits deportation after more than five
years’ residence only in cases where public order
or security is impaired to such an extent as to
create the presumption of a specific or general
danger within the meaning of the regulations
governing the police power and public order. The
Court .held, in this connexiop, that in view of the
large number of aliens residing in the Federal
Republic there was a substantial public interest
in being able to prohibit residence with a view to
warning. them, against committing crimes and
making them aware that the provisions of German
law applied to them. In the light of the public
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further, no recognition could be given io the
private interest of the deportee in remaining in the
Federal Republic. The disadvantages which he
suffered from having his residence prohibited did
not create undue hardship and did not represent
inhuman treatment within the meaning of article 3
of the Convention of 4 November 1950 for the
Protection of Human Rights and Fundamental
Freedoms,

The Miinster Court took the same position in a
decision on 29 October 1963 (DVBI 1964, p. 595)
relating to the deportation of a Netherlands na-
tional. The Court again held that an order pro-
hibiting residence by an alien did not constitute
inhuman or degrading treatment or punishment
within the meaning of article 3 of the European
Convention on Human Rights.

9. THE RIGHT TO A NATIONALITY
(Universal Declaration, article 15)

On 19 December 1963, with a view to giving
further effect to the principle of avoiding state-
lessness, the Federal Legislature enacted a law
(BGB! 1, p. 982) which supplemented and filled a
gap in the Nationality Act of 22 July 1913
Whereas under the old law a child born in wed-
lock always acquired the nationality of the father,
it is now provided that, where the mother is
German and the father is stateless or is a national
of a country whose law does not automatically
confer his nationality on the child, the child—who
formerly was born stateless—becomes a German
national. The law even applies retroactively to
children born in wedlock after 1 April 1953 to a
German mother and a father who is stateless or of
foreign nationality. However, such children can
refuse German nationality within a period of one
year after the entry into force of the Amending Act.

10. PROTECTION OF THE FAMILY
{Universal Declaration, article 16)

The protection of marriage and the family
guaranteed by article 6 of the Basic Law and
given effect in past years through the enactment of
numerous laws was not the subject of any special
legislation during the year under review, nor did
the courts, which had built up a solid body of
precedent over the years, deal with basic issues to
any extent in 1963.

A ruling by the Federal Administrative Court
on the legality of the transfer of a woman teacher
is, however, worthy of mention. The woman in
question, who had taught at a Catholic denomi-
national school in Lower Bavaria, had been desig-
nated unfit to teach at a denominational school after
her marriage to a divorced man and had therefore
been transferred to a non-denominational school
in another locality. Her superiors had felt bound
to take this action because the diocesan authorities
had objected to her employment at a denomi-
national school. The Federal Administrative
Court cited article 6 of the Basic Law in overruling
the decisions of the lower courts and held, in
explaining its ruling, that the State was particularly
bound to protect the right to marry when it was a
question of enabling an expected child to be born
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in wedlock. The effect would be to withhold that
protection if behaviour which was improper only
under Church law was deemed to make the person
in guestion unfit to teach at a denominational
school, Since the teacher still adhered to her
religion, her superiors were not bound to transfer
her from the denominational school.

11. PROTECTION OF PROPERTY
(Universal Declaration, article 17)

The Hanseatic city of Hamburg, whose consti-
tutional status is that of a Land of the Federal
Republic, adopted an Expropriation Act on

14 June 1963 (Hamb. GVBI No. 26, 25 June 1963, .

p. 377) which can be described as a model of
modern codification in this sphere. The Act,
which contains twenty-four paragraphs, estab-
lishes as a fundamental principle that expropria-
tion is permissible only if it serves the general
welfare and if its purpose cannot be accomplished
in some other reasonable manner. The procedures
relating to compensation, which are largely based
on the principles laid down in the Federal Build-
ing Act of 1960, are defined in particular detail.
Another section of the Act defines the appeal pro-
cedures to which resort can be had against pro-
posed expropriations.

Even though a well-established body of prece-
dent has developed with regard to compensation
for expropriation, questionable points calling for
judicial rulings continue to arise. Thus, the
Federal Constitutional Court was called vpon to
pass on the constitutionality of a provision in the
Act concerning Pensions for Former Wehrmacht
Officials and Personnel. The Act provided that
no pensions were to be paid to former Wehrmacht
officials who had been retired before the end of the
war as unfit for service but had not become regu-
lar milifary personnel until after 8 May 1935. The
Federal Constitutional Court annulled this provi-
sions in a ruling of 7 May 1963 (DVBI 1963,
p. 590) on the ground that pensions awarded to a
Wehrmacht official also represent a right acquired
through the performance of service which cannot
be withdrawn without compensation. A case
decided by the Federal Court of Justice on
14 October 1963 (DVBI 1964, p. 481) raised the
question whether certain damage resulting from
military manceuvres not mentioned in the Federal
Special Powers Act, which regulates the question
of compensation for damage of that type, gives
rise to a claim for compensation. The Court held
that it does, since the fact that certain types of
damage are not mentioned in the Act does not
mean that they are not compensable on some other
legal basis, Complete exclusion of compensation,
the Court continued, would be contrary to the
guarantee of property embodied in article 14 of
the Basic Law. In accordance with this thinking,
the Federal Court of Justice also ruled on
27 June 1963 (NJW 1963, p. 1925) that, where the
owner of an expropriated house resides in the
house, he can claim compensation for the expenses
involved in moving and in obtaining a new
dwelling. On the other hand, the Court did not
regard the confiscation of property belonging to
a dissolved political party as constituting expro-
priation. It accordingly dismissed, in a decision of

REPUBLIC

OF GERMANY

11 July 1963 (MDR 1963, p. 917), the action
brought by an employee of the outlawed Com-
munist Party for compensation for loss of pay.

12. FREEDOM OF BELIEF,
FREEDOM OF OPINION
AND FREEDOM OF RELIGIOUS PRACTICE
{Universal Declaration, articles 18 and 19)

In a ruling of 8 February 1963 (NJW 1963,
p. 1169), the Federal Administrative Court dealt
with the question whether preachers of the Je-
hovah’s Witnesses whose service to the adherents
of that faith is their main occupation are, like
clergymen of the two Christian faiths, exempted
from military and alternative civilian service.
Even though the Jehovah's Witnesses are free to
form a religious community and that community
has the right to regulate and manage its own
affairs, the Court refused to place the Witnesses’
preachers on the same footing as an ordained
clergyman. It held that a clergyman, in contrast
to a preacher of the Jehovah’s Witnesses, holds a
position for which he has received extended special
training and which therefore sets him apart from
the rest of the faithful. It had been the intention
of the legislator, the Court contended, to exempt
from military service only those who held a posi-
tion of that type. Hence, the requirement that
preachers of the Jehovah’s Witnesses must perform
alternative civilian service instead of military
service, which they were usually permitted to
refuse, was not a violation of the principle of
equality nor did it constitute discrimination against
that particular religious denomination. On 8 Feb-
ruary 1963 (NJW 1963, p. 776), the Land High
Court at Stattgart ruled in a similar case that a
preacher of the Jehovah's Witnesses cannot refuse
to perform alternative civilian service. The Court
held that, although the guarantee of freedom-of
conscience embodied in the Basic Law permitted
a decision on grounds of conscience to refuse to
perform military service, it did not afford exemp-
tion from general civic duties, such as that of
performing alternative civilian service. According
to this ruling, it is precisely because of the prin-
ciple of equality that exemption from the perform-
ance of alternative civilian service, which is
accorded only to clergymen, cannot be extended
to other persons.

The question of the limits of freedom of opinion
was also the subject of a decision during the year
under review. A case decided by the Federal
Court of Justice on 10 July 1963 (NJW 1964,
p. 29) had to do with a circular which a newspaper
publisher had sent to newspaper dealers and
kiosks, threatening to halt deliveries to those
dealers who sold at their stands a certain weekly
newspaper which printed the texts of East Zone
broadcasts; the question was whether the circular
was covered by the basic right of freedom of
opinion and thus permissible or was contrary to
the Act Against Unfair Competition and was
therefore not protected by the basic right. The
Court held that, where an expression and its effects
are prejudicial to the gainful activity of another
person, the particular case must be judged in the
light of the basic right with a view to determining
whether the legitimate interests of the business
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concern are such as to outweigh the right to free
expression of opinion. Contrary to the view of
the lower courts, the Federal Court of Justice held
that the extent of the provocation which had given
rise to the circular must be regarded as one of the
factors which had caused the publisher to choose
the particular means which he had employed. In
view of the occurrences along the zonal boundary,
particularly in Berlin, the publisher, who regarded
the reprinting and circulation of Soviet Zone
broadcasts as support of the Zone régime, must be
permitted to press his point of view by means
which would not have been granted him in a
matter which affected the national interest to a
lesser degree, Since the publisher thus had a
legitimate interest in effectively accomplishing the
non-material end which he sought, the injury
caused to the business concern in question as a
result of the protection accorded to that interest
could not be regarded as unlawful interference
with free competition.

No new legislation relating to freedom of belief
and of opinion was enacted during the year under
review, Only in the revised Civil Service Act
promulgated in Lower Saxony on 1 March 1963
{(Nds. GVBIl No. 9, 15 March 1963, p. 95) did this
right, already guaranteed by the Constitution,
receive explicit new affirmation in a provision
relating to freedom of association.

13. PROHIBITION OF POLITICAL PARTIES
AND ASSCCIATIONS

(Universal Declaration, articles 20 and 30)

The Land Electoral Acts adopted in Bremen and
Baden-Wiirttemberg during the year under review
contain provisions relating to the legal effects of
the prohibition of a political party. The object of
the legislators was to regulate by statutory means,
in so far as possible, such doubtful points as have
arisen and might arise again in the future in
connexion with the prohibition of the Communist
Party. Hence, the Electoral Act of 8 June 1963
for the Legislature of Land Bremen (Brem. GV BI
No. 1, 22 Januvary 1963, p. 1) provides in para-
graph 35 that, when a party is dissolved, its
deputies lose their seats in the Legislature. The
seats then remain vacant until the end of the
legislative term, the legal membership of the
Legislature being reduced accordingly. A similar
provision appears in paragraph 48 of the Baden-
Wiirttemberg Legislative Elections Act of 20 Sep-
teml;er 1963 (GVBI No. 17, 30 October 1963,
p. 153).

The prohibition of political parties was also
once again the subject of a decision of the Federal
Constitutional Court rendered on 2 April 1963
(DOV 1963, p. 618). In the case, the Court had
to determine whether the prohibition of the Ger-
man Communist Party applied to a “Communist
Voters’ League” recently founded in a German
city. The Court decided that it did, holding that
the prohibition of a party also applied to organ-
izations which, in terms of their political aims and
of the political forces active in them, supplanted
the banned party.
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14. THE SUFFRAGE AND THE RIGHT
OF SELF-DETERMINATION

(Universal Declaration, article 21)

During the year under review, the principle of
equality in the electoral procedure gave rise to a
significant ruling by the Federal Constitutional
Court. The occasion for the ruling was a com-
plaint lodged with regard to the validity of the
elections to the fourth German Bundestag. It was
alleged that, under the system of apportionment
used for the elections in Schleswig-Holstein, the
latter had been divided into too many election
districts in relation to its population, with the
result that the Christian Democratic Union had
received three additional direct seats. In its
decision of 22 May 1963 (NJW 1963, p. 1600), the
Court dealt first with the principle of electoral
equality. This principle holds that the form in
which the suffrage is exercised must be as nearly
the same as possible for everyome. It further
requires that every person who, under the general
provisions in force, is eligible to vote shall be
permitted to cast his vote in the same manner as
everyone else and that all valid votes shall be
given the same weight. In other words, every
vote cast must affect the result of the election in
equal measure. The Court then proceeded fo a

- detailed examination of the particular electoral

system currently in force and concluded that the
size of election districts must be a function of the
number of persons living in them. It accordingly
held that a change in population density, without
an accompanying change in the system of appor-
tionment, could result in a disproportion which )
was no longer in conformity with the Constitution.
The Court did not specify how great the change
in population density had to be, since it felt that,
in the case before it, it was not yet clear that a
disproportion did in fact exist. This ruling means,
of course, that in drawing election districts the
legislator will have to give particular attention to
population density in view of the danger that an
election will be annulled because of differences in
population density between the various districts.

15. THE RIGHT TO THE FREE CHOICE
AND EXERCISE OF A PROFESSION
OR OCCUPATION

(Universal Declaration, article 23)

In 1963, as in all years previously reported on,
numerous cases relating to the right to the free
choice of a profession or occupation were ad-
judicated. On 23 July 1963, for example, the
Federal Administrative Court ruled (NJW 1963,
p. 1994) on the question whether the restrictions
imposed in Bavaria on admission to the Prepar-
atory Service for the Higher State Forestry Service
constituted a violation of the right to the free
choice of a place of training which is embodied in
the first sentence of article 12, paragraph 1, of the
Basic Law. The restrictions were applied in such
a manner that the number of applicants admitted
each year to the Preparatory Service did not
exceed the mumber of posts to be filled, the selec-
tion being made on the basis of examination
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grades. The Court held that, since the Institute
of the Preparatory Service provides training,
Bavaria was debarred from restricting admission
to it even if it was apparent in advance that not
everyone trained in the Preparatory Service could
be taken into the State Service.

The Bavarian Constitutional Court dealt with a
similar case in its ruling of 16 April 1964 (DVBI
1964, p. 485). The Court had to pass on the
constitutionality of the provision in the statute for
students at Bavarian higher educational establish-
ment issued by the Bavarian State Ministry for
Education and Public Worship to the effect that
persons who have completed their studies and are
already exercising an occupation may no longer,
as a general rule, be admitted to such schools.
. The Court upheld the validity of this provision on
the ground that a person who is already exercising
an occupation can no longer devote all his energies
to study and therefore cannot expect the State
to make, for his benefit, the financial sacrifices
involved in establishing and maintaining a uni-
versity. At the same time, the Court emphasized
that care must be taken to avoid causing undue
hardship in individual cases.

The Federal Administrative Court, in a ruling
of 8 February 1963 (Bayer. Vérw. Bl 1963, p. 251),
also dealt with the question of persons who wish
to return to school for further education. In this
case, the plaintiff, who had already completed his
medical studies and also had a degree in psycho-
logy, had applied for re-enrolment as a regular
student in order to obtain a degree of Doctor of
Philosophy as well. His application had been
turned down, and his appeal against the decision
~had been rejected in all the lower courts. The

Federal Administrative Court, like the Bavarian
Constitutional Court in the ruling just referred to,
emphasized that the number of places was limited
and that those students who were still endeavour-
ing to prepare themselves for an occupation had
first claim to them.

Although not specifically cited, the basic right
to the free choice or a profession or occupation
guaranteed by article 12 of the Basic Law was
the basis of a decision rendered by the Lawyers’
Court of Honour of the Federal Court of Justice,
The question to be decided was whether a judge
or public prosecutor who has retired because of
bis part in imposing a death sentence during the
national-socialist period can be admitted to the
bar. In its ruling of 21 October 1963 (NJW 1964,
p. 250), the Court of Honour held thaf the mere
fact of such a person’s retirement was not in itself
sufficient to preclude his admission and that it
must be determined from the specific case which
had occasioned his retirement whether the appli-
cant’s behaviour had been so unworthy of his pro-
fession that he could not even be admitted to the bar.

Another case involving a lawyver’s exercise of
his profession came before the Federal Constito-
tional Court. In its ruling of 11 June 1963 (MDR
1963, p. 738), the Court passed on the question
whether a lawyer’s right to exercise his profession
was infringed by an order removing him as
defence counsel because of the fact that he had
been named by the Public Prosecutor’s Office as a
witness for the prosecution. The Court held that
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the right in- question had in fact been infringed,
since the mere possibility that the lawyer would
be a prosecution witness did not juostify his
removal. It went on to state that, even if the
lawyer appeared as a witness in the course of the
proceedings, it was possible, by obtaining a second
defence counsel, to arrange matters in such a way
that the lawyer called as a witness could take part
in all the essential phases of the trial. A lawyer
could be removed as defence counsel only if, in
the light of all the relevant circumstances in the
particnlar case, he was clearly involved in a
situation of conflict.

On 30 November 1963, the Federal Constitu-
tional Court rendered another decision (DVBI
1964, p. 226) relating to the exercise of a profes-
sion or occupation, The question before the
Court was whether the provision in the Federal
Pharmacy Act under which a pharmacist is
permitted to operate only one pharmacy has the
effect of restricting the right to the exercise of a
profession or occupation and therefore unconstitu-
tional. The Court found that that was not the
case, since a pharmacist could best perform his
functions, which were so important from the
standpoint of public health, if responsibility for
operating the pharmacy rested with a single
individual, i.e, if the trained pharmacist respon-
sible for performing his functions in that capacity
was also the owner of the pharmacy. The Court
held further that the provision limiting an indi-
vidual to the operation of a single pharmacy was
not an infringement of the right to the free choice
of a profession or occupation, since a pharmacist
who wished to operate a second pharmacy had,
by establishing and operating the first pharmacy,
already chosen the profession of an independent
pharmacist.

16. THE PROTECTION OF RIGHTS
IN LABOUR LEGISLATION

{ Gniversal Declaration, articles 23, 24 and 25)

By Act of 15 June 1963 (BGB! I, p. 678), the
Bundestag approved .the Social Security Agree-
ment concluded between the Federal Republic and
Greece, which provides that nationals of either
Contracting State residing in the other country are
entitled to the same social benefits as the nationals
of the latter country. The Agreement was prima-
rily designed to protect the interests of the many
Greek nationals working in the Federal Republic.
Since these individuals generally return home after
a certain period of time, the Agreement contains
detailed provisions on accounting procedures in
respect of contributions paid in one country by
nationals of the other. Two countries also con-
cluded an Additional Agreement on the procedure
for-the grant of benefits, which was approved by
Act of 5 September 1963 (BGBI 11, p. 1190).

The Bundestag also approved the German-Bel-
gian Social Security Agreement (BGBI 11, p. 404),
concluded in 19357, the German-Luxembourg
Agreement of 14 July 1960 concerning Social
Security for Frontier Workers, and the German-
Danish Agreement of 12 September 1961 concern-~
ing Student Employees (BGBI 11, p. 453).



17. STATE CARE FOR PERSONS
IN NEED OF ASSISTANCE

(Universal Declaration, amcies 22 and 23)

The year under review brought no new legxslar

tion or basxc rulings by the higher couris in this
field.

18. THE RIGHT TO EDUCATION
(Umversal Decz‘aratzon, artzcle 26)

Apart from a few rulmgs concerning the legal
character of examination grades and the ‘extent
to which they can be contested, the right to educa-
tion did not give rise to any questions requiring
adjudication during the year under review, nor
was there any occasion for noteworthy new legis-
lation in this.area of, law, whlch is already regu-
lated in great detail. Y '
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19. INTERNATIONAL INSTRUMENTS
FOR THE PROTECTION
- OF HUMAN RIGHTS

(Universal Declaration, ér:;'cle 28)

In its issue No. 14 of 11 May 1963, the Bundes-
geserzblatt published the amended text of the
Rules of Procedure of the Eurcpean Commission
of Human Rights, as adopted at the Commission’s

. plenary meetings of 1-5 August 1960, and the new

rules of the Court of Human Rights adopted on

24 October, 1961.

By Act of 28 June 1963 (BGBI IL, p. 791), the
Bundestag approved the German-Italian Treaty of
2 June 1960, under which the Federal Republic
entered into an undertaking to Italy to pay the

sum of 40 million marks .to Italian victims of
" national socialism, ., - .
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“CONSTITUTION (AMENDMENT) ACT, 1963
Act of Parliament No. 25 of 1963, assented to on 26 August 1963 *

2. (1) In Article 12 of the Constitution, in Clause (2) (which among other things author-
ises federal law to provide for special financial aid for Muslim educational institutions and
for the instruction in the Muslim religion of persons professing that religion), after the words
“federal law” there shall be inserted the words “or State law”,

63). ’l:his section shall be deemed to have effect from Merdeka Day.

1 Since the entry into force of the Malaysia Act on 31 August 1963, the Federation of Malaya

became Malaysia.

2 Her Majesty’s Government Gazette, Vol. VII, No. 18, of 29 August 1963, Act Supplement
No. 4. For extracts from the Constitution of the Federation of Malaya, see Yearbook on Human

Rights - for 1957, pp. 67-76.

MALAYSIA ACT

- Act of Parliament No. 26 of 1963,
assented to on 26 August 1963 and entered into force on 31 August 1963 *

Whereas on behalf of the Federation it has been
agreed, among other things, that the British colo-
nies of North Borneo and Sarawak and the State
of Singapore shall be federated with the existing
States of the Federation as the States of Sabah,
Sarawak and Singapore, and that the name of the
Federation should thereafter be Malaysia;

And whereas, to give effect to the agréement, it

is necessary to amend the Constitution of the

Federation so as to provide for the admission' of
those States and for matters connected therewith;

And whereas the Conference of Rulers has
consented to the passing of this Act in so far as it
amends Articles 38 and 153 of the Constitution or
otherwise affects the privileges, position, honours
or. dignities of their Highnesses: '

Now, therefore, be it enacted by the Duli Yang
Maha Mulia Seri Paduka Baginda Yang di-Per-
tuan Agong with the advice and consent of the
Dewan Negara and Dewan Ra‘ayat in Parliament
assembled, and by the authority of the same, as
follows:

Part 1

PRELIMINARY
2. Except in so far as the contrary intention
appears, this Act shall come into force on the
thirty-first day of August, nineteen hundred and
sixty-three or such later day as may, before the
said thirty-first day of August, have been specified
for the purpose by proclamation of the Yang di-

3 Ibid.

Pertuan Agong; and in this Act-and in any other
written law “Malaysia Day” shall mean the day on
which this Act comes into force.

. . Part I ,
THE STATES OF THE FEDERATION

4. (1) The Federation shall be known, in
Malay and in English, by the name Malaysia.

(2) ' The States of the Federation shall be—

(@) the States of Malaya, namely, Johore,
Kedah, Xelantan, Malacca, Negri Sembilan,
Pahang, Penang, Perak, Perlis, Selangor and
Trengganu; and

(b) the Borneo States, namely, Sabah and Sara-
wak; and :

(¢) the State of Singapore. :

(3) The territories of each of the States men-
tioned in Clause (2) are the tferritories comprised
therein immediately before Malaysia Day.

Part Il
GENERAL
CONSTITUTIONAL ARRANGEMENTS
Tmie I
GENERAL PROVISIONS
AS TO THE FEDERAL
AND STATE INSTITUTIONS

Chapter 3—Parliament, Legislative Assemblies
and State Constitutions
8. In Article 45 of the Constitution, in para~
graph (b) of Clause (1) (which provides for sixteen
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members of the Senate to be appointed by the
Yang di-Pertuan Agong), for the word “sixteen”
there shall be substituted the words “twenty-two”.

9. (1) The House of Representatives shall
consist of one hundred and fifty-nine elected
members.

(2) There shall be—

(@) one hundred and four members from the
States of Malaya;

(b) sixteen members from Sabah;
(¢) twenty-four members from Sarawak;
(d) fifteen members from Singapore.

11. (1) At the end of Article 53 of the Consti-
tution (which requires that on any question
whether a member of either House of Parliament
has become disqualified the decision of the House
shall be taken) there shall be added—

“Provided that this Article shall not be taken
to prevent the practice of the House postponing
a decision in order to allow for the taking or
determination of any proceedings that may
affect the decision (including proceedings for
the removal of the disqualification)”;

Chapter 4—The Judiciary

19. A person is qualified for appointment
under Article 122b as a judge of the Federal Court
or as a judge of any of the High Courts if—

(@) he is a citizen; and

(b) for the ten years preceding his appointment
he has been an advocate of those courts or any of
them or a member of the judicial and legal serv-

ice of the Federation or of the legal service of a
State, or sometimes one and sometimes another.

Trree 11
CITIZENSHIP

Chapter 1--Citizenship by operation of law

23. (1) Subject to the provisions of this Part,
the following persons are citizens by operation of
law, that is to say:

(a) every person born before Malaysia Day
who is a citizen of the Federation by virtue of the
provisions contained in Part I of the Second
Schedule; and

(b) every person born on or after Malaysia
Day, and having any of the gualifications specified
in Part II of the Second Schedule; and

(¢) every citizen of Singapore.

{2) Subject to the provisions of this Part, pro-
vision with respect to citizenship of Singapore may
be made by the constitution of that State, and may
be amended by laws passed by the Legislature of
that State and approved by Act of Parliament.

(3) Citizenship of Singapore shall not be sever-
able from citizenship of the Federation, but a
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Singapore citizen by the loss of either shall lose the
other also (subject to the provision made by this
Part for the enrolment of a Singapore citizen as a
citizen who is not a Singapore citizen).

26. Subject to Article 18, any person of or over
the age of eighteen years who is on Malaysia Day
ordinarily resident in a Borneo State is entitled,
upon making application to the Federal Govern-
ment before September, 1971, to be registered as a

_citizen if he satisfies the Federal Government—

(@) that he has resided before Malaysia Day in
the territories comprised in those States and ‘after
Malaysia Day in the Federation outside Singapore
for periods which amount in the aggregate to not
less than seven years in the ten years immediately
preceding the date of the application, and which
include the twelve months immediately preceding
that date; .

{b) that he intends to reside permanently in the
Federation outside Singapore;

{c) that he is of good character; and

{d) except where the application is made before
September, 19635, and the applicant has attained the
age of forty-five years at the date of the applica-
tion, that he has a sufficient knowledge of the
Malay language or the English language or, in the
case of an applicant ordinarily resident in Sarawak,
the Malay language, the English language or any
native language in current use in Sarawak.

27. (1) Subject to Clauses (7) and (9), the
Federal Government may, upon application made
by any person of or over the age of twenty-one
years who is not a citizen, grant a certificate of
naturalisation to that person if satisfied—

(@) that—
(i) he has resided in the Federation outside
Singapore for the required periods and

intends, if the certificate is granted, to do
so permanently; or

he has resided in Singapore for the
required periods and intends, if the certi-
ficate is granted, to do so permanently;

(b) that he is of good character; and

(¢) that he has an adequate knowledge of the
Malay language.

(2) Subject to Clause (9), the Federal Govern-
ment may, in sach special circurastances as it thinks
fit, upon application made by any person of or
over the age of twenty-one years who is not a
citizen, grant a certificate of naturalisation to that
person if satisfied—

(«) that be has resided in the Federation for the
required periods and intends, if the certificate is
granted, to do so permanently;

(b) that he is of good character; and

{¢) that he has an adequate knowledge of the
Malay language.

(3) The periods of residence in the Federation
or the relevant part of it which are required for the
grant of a certificate of naturalisation are periods
which amount in the aggregate to not less than ten
years in the twelve years immediately preceding the

(i)
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date of the application for the certificate, and which
include the twelve months immediately preceding
that date.

(4) For the purposes of Clauses (1) and (2)
residence before Malaysia Day in the territories
comprised in the Borneo States shall be treated as
residence in the Federation outside Singapore; and
for purposes of Clause (2) residence before Malay-
sia Day in Singapore shall be treated as residence
in the Federation.

(5) A person to whom a certificate of natural-
isation is granted shall be a citizen by naturalisation
from the date on which the certificate is granted.

(6) A person to whom a certificate of natural-

isation is granted shall be a Singapore citizen if but .

only if the certificate is granted by virtue of para-
graph (a) (i) of Clause (1).

(7} A certificate of naturalisation as a Singapore
citizen shall not be granted without the concurrence
of the government of Singapore.

(8) Any application for naturalisation as a
citizen of Singapore which has been made but not
disposed of before Malaysia Day shall as from
that day be treated as if it had been an application
duly made for naturalisation under this Article, and
as if anything done in connection therewith before
that day under or for the purposes of the law of
Singapore had been duly done under of for the
purposes of this Article.

(9) No certificate of naturalisation shall be
granted to any person until he has taken the oath
set out in the First Schedule.

28. (1) The Federal Government may, upon
application made by any Singapore citizen of or
over the age of twenty-one years, enrol him as a
citizen who is not a Singapore citizen, if the Federal
Government is satisfied that, had his application
been for the grant under Article 19 of a certificate
of naturalisation as a citizen who is not a Singa-
pore citizen, the conditions of paragraphs (@) (i),
(b) and (¢) of Clause (1) of that Article for the
grant of the certificate would be fulfilled.

(2) In relation to Singapore citizens Articles 15
and 15a shall apply to entitle or allow them to be
enrolled as citizens who are not Singapore citizens,
in the same way as those Articles apply, in relation
to persons who are not citizens, to entitle or allow
them to be registered as citizens, except that
references to Article 18 shall not apply, nor shall
Clause (6) of Article 15.

(3) A citizen enrolled as being or not being a
Singapore citizen by virtue of this Article or by
virtue of any corresponding provision in the Cons-
titution of the State of Singapore shall be or not be
a Singapore citizen accordingly from the day on
which he is so enrolled.

(4) Where a person has been enrolled under this
Article as a citizen who is not a Singapore citizen,
and the Federal Government is satisfied that the
enrolment—

(@) was obtained by means of fraud, false
representation or the concealment of any material
fact; or

() was effected by mistake;
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the Federal Government may cancel the enrolment:

Provided that Article 27 shall apply in relation
to the cancellation as it applies in relation to an
order under. Article 24, 25 or 26 depriving a person
of citizenship.

(5) 'Where a person’s enrolment as a citizen who
is not a Singapore citizen is cancelled under para-
graph (a) of Clause (4), and in consequence of that
enrolment a child of that person had also been
enrolled as such a citizen pursuant to Clause (2)
of Article 15 as applied by this Article, the Federal
Government may also cancel the child’s enrolment
unless the child has attained the age of twenty-one.

(6} Where under this Article or under any pro-
vision of the Constitution of the State of Singapore
a person’s enrolment as a citizen of either descrip-
tion is cancelled, that shall not discharge him from
liability in respect of anything done or omitted
before the cancellation, but except as regards any-
thing so done or omitted he.shall revert to his
former status as a citizen. .

<29, () In Article 16 of the Constitution
(which provides for the registration as citizens of
certain persons born in the Federation before
Merdeka Day) in paragraph (@) after the words
“resided in the Federation” there shall be inserted
the words “outside Singapore”, and in paragraph
(b) for the words “to reside permanently therein”
there shall be substituted the words “to do so
permanently”.

(2) Article 18 of the Constitution (which makes
general provxslon as to regxstermg persons as cm-
zens under Article 15 or 16) shall be amended as
follows:

(@ in Clause (1) for the words “Article 15 or
16 and in Clauses (2) and (3) for the words “either
of the said Articles” there shall in each case be
substituted the words “this Constitution”; and

() in Clause (2) after the words “deprived of
citizenship under this Constitution” there shall be
inserted the words “or the Constitution of the State
of Singapore™.

(3) In Article 20 of the Constitution (which, until
the end of January, 1964, makes special provision
for the naturalisation of members of the Federation
forces), in the words “to reside permanently in the
Federation” in paragraph (b) of Clause (1), the
words “States of Malaya” shall be substituted for
the word “Federation”.

(4) In Article 26a of the Constitution (under
which a child may be deprived of citizenship on
his parent losing citizenship if the child was
registered as a citizen pursuant to Clause (2) of
Article 15) for the words “Clause (2) of Article 15”
there shall be substituted the words *“this Constitu-
tion or the Constitution of the State of Singapore,
and was so registered as being the child of that
person or of that person’s wife or husband”,

Chapter 3—Miscellaneous

30. (1) For the purposes of Articles 24, 25, 26
and 26a a person who is a citizen by operation of
law as having the status of a Smgapore citizen shall
be treated— .
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{a) as.a citizen by registration, 1f he acquired
that status by registration, or if he acquired it by
enrolment when he was (or for those purposes was
to be treated as being) a citizen of the Federation
by registration; and

(b) as a citizen by naturahsat:on, if he acquired
- that status by naturalisation, or if he acquired it by
enrolment when he was (or for those purposes
was to be treated as being) a cmzen of the Federa-
tion by naturalisation; . ;

and references in those Articles to the regxstranon
or naturalisation of a ‘citizen shall be construed
accordingly. - ,

() For the: purposes of Artlcles 24, 25, 26 and.
26a a person who on Maldysia Day ‘becomes a
citizen' by operation of law -because iminediately
befote that day he has the status of & citizen 'of the
Umted ngdom aad colomes shall be treated—

(@) as a citizen by registration if he acqulred
that status by registration; and

(b) as a citizen by naturahsatxon if he acqun'ed
that status by ot in consequence of naturahsatxon,
and references-in those Articles to the registration
or naturalisation of a citizen shall be construed
accordingly. :

(3) Where 2 woman is under thls Article to be
treated as a citizen' by registration, and the status
in consequence of which she is to be so treated was
acquired by” her by ‘virtue-of marriage, then for
purposes of Clause (4) of Article 24 and Clause (2)
of Article 26:she shall be treated as a c1tlzen by
regxstratxon under- Clause (1) of ‘Artlcle 15"

[ON Where a person born before Malaysm Day
is' under this Article to be treated as. a _citizen by
registration by virtue of a connection with a
Borneo State or with Singapore and he was not
born--in' the territories compnsed in the” Borneo
States or, as the casé ‘may be, in the State’ of
Singapore, Article 25 shall apply to him as’if he
were a c1t1zen by reglstratxon under Artlcle 16a
or 17.; '

3) Notmthstandmg that'a person is under ‘this
“Articlé to be treated as a citizen by naturalisation,
he-shall not be’ dgprived of his citizenship under
Article 25 if ‘he was born before Malaysia Day in
the ‘tefritories comprised in the Borneo States and
is to be so treated by virtue of a status acqulred
by or in~ consequence of naturallsatlon in those
temtones .

6) Without pre]udlce to the foregomg Clauses,
where on Malaysia Da.y a’'person becomes a citizen
by operation of law in virtue of any status possess-
ed' by him 1mmed1ately before that day, but he ‘was
liable in'respect of things done before that ‘day to
be ‘deprived of that status under the law relating
thereto, then the Fedefal Government may by
order deprive him of his citizenship, if ‘proceedings
for . that. purpose . are begun. .before September,
1963; -but Clause (2) of Article 265 and, subiject to
Clause (7), Article 27 shall apply to an order under
this Clause ‘as they apply to an order under
Article’25. - & :

n’ Where 4 person is hable to be depnved ‘of
citizenship under Clause-(6) and proceedings had
before Malaysia Day been begun to deprive him of

i
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the status in virtue of which he acquired his citizen-
ship, those proceedings shall be treated as proceed-
ings to deprive him of citizenship' under that
Clause, and shall be continued as such; but they
shall be continued in acécordance with the law
relating to that status immediately before Malaysia
Day, and the functions of the Federal Government
in relation: thereto shall be' delegated to such
authority of the State in questionn as the Federal
Govemment may determine. . .

3L. (D Notmthstandmg anythmg in Arti-
cle 47, a Singapore citizen is not qualified to be
an elected member of either House of Pailiament
except as 2 member for or from Singapore; and a
titizén who is not a Singapore citizen is ‘not
qualified to be a member of either House for or
from Singapore: . ,

(2) A Singapore citizen shall not be qualified to
be an elected ‘member of the Legislative Assembly
of any ‘State othier than Singapore, and a citizen
who is not a Singapore citizen shall not be qualified
to be-a member of the Leglslanve Assembly of -
Smgapore

3 Notw1thstandmg anythmg m Article 119, a
citizen is not entitled to vote in.a constituency in
any election to the House of Representatwes ora
Legislative Assembly jf— .

(@) the constxtuency is not m -the State of
Smgapore and he.is on the qualifying date (as
defined in that Art:cle) a Singapore citizen; or .

~ {b)y if the constituency is in the State of Smga-
pore and he is not on that date a Smgapore ¢itizen.,

(4) Any election of a person to either House of
Parliament or to a Legislative Assembly contrary
to Clause (1) or (2) shall be void; and if a member

of either House or, of a Legislative Assembly (not
being an appomted member) changes his status as
béing or not being a Singapore citizen, his seat
shall become vacant.

32. (1), Where under thlS Constttutmn a person
becomes a Singapore cmzen by naturalisation, or
is enrolled as a citizen who ‘is not a Smgapore -

~c1txzen, or being a Singapore citizen renounces or

is deprived of his citizenship, or where a certificate
of cmzenshxp or other certificate is issued “under
Article 30 in relation to cmzenshlp of Smgapore,
the Federal Government shall notify the govern-
ment of Singapore of that fact .

(2) Where under the Consututmn of the State
of Smgapore a person bécomes a Singapore citizen
by regtstratlon, or is enrolled as a Singapore. citizen,
or is deprived of his citizenship, or where a certi-
ficate oOf citizenship “is issued under that Constitu-
tion, the government of Singapore shall notify the
Federal Government of that fact.

33.» (1) In Article 24 of the Constitution the
words “at any time after- Merdeka Day” in both
places, and in Article 25 thé words “whether
beginning. before, on or after Merdeka Day” in
Clause /(2), :shall be omitted; and in Article 28
(which makes special provision as to the termina-
tion of ¢itizenship of persons becoming citizens on
Merdeka Day) there shall be added at the end: as
a new Clause (3)—
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“(3) A person who on Merdeka Day became
a citizen by operation of law as having been a
citizen of the Federation immediately before that
day shall not be deprived of citizenship under
Clause (1) or (2) of Article 24 by reason of
anything done on or before that day; but in the
case of any such person Clause (2) of Article 25
shall apply equally in relation to a period of
residence in foreign countries beginning before
Merdeka Day and in relation to such a period
beginning on or after that day.”

(2) Article 25 of the Constitution (which pro-

vides for deprivation of citizenship for disloyalty, .

etc.) shall be amended as follows:

(@) for the words “Article 17" there shall in all
places be substituted the words “Article 164 or 177;

() in Clause (14} the words from *after” to
“later, and” shall be omitted, and there shall be
added at the end of the Clause the proviso—

“Provided that a person shall not be deprived
of citizenship under this Clause by reason of any-
thing done before the beginning of October, 1962,
notwithstanding that he was at the time a citizen”;

(¢) in Clause (2) for the words “Malayan con-
sulate” in paragraph (b) there shall be substituted
the words “consulate of the Federation”. .

34. In Article 22 of the Constitution (which
enables Parliament by law to determine what
persons are to be citizens by reason of a connection
with a. territory admitted to the Federation in pur-
suance of Article 2) after the words “admitted to
the Federation” there shall be inserted the words
“after Malaysia Day”.

Trree I

LEGISLATIVE POWERS
AND ADMINISTRATIVE ARRANGEMENTS

39. (1) In Arsticle 150 of the Constitution
{which makes special provision for legislation in
the event of the Yang di-Pertuan Agong being
satisfied of the existence of a grave emergency
whereby the security or economic life of the
Federation or of any part thereof is threatened,
whether by war or external aggression or internal
disturbance) there shall be omitted in Clause (1)
the words “whether by war or external aggression
or by internal disturbance”.

(2) In that Article for Clauses (5) and (6) there
_shall be substituted the following Clauses (5), (6)
and (6a):

“(5) Subject to Clause (6a), while a Proclama-
tion of Emergency is in force, Parliament may,
notwithstanding anything in this Constitution,
make laws with respect to any matter, if it
appears to Parliament that the law is required
by reason of the emergency; and Article 79 shall
not apply to a Bill for such a law or an amend-
ment to such a Bill, nor shall any provision of
this Constitution or of any written law which
requires any consent’ or concurrence to the
passing of a law or any consultation with respect
thereto, or which restricts the coming into force
of a law afgg,r it is passed or the presentation of
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a Bill to the Yang di-Pertuan Agong for his
assent.

“(6) Subject to Clause (6a), no provision of
any ordinance promulgated under this Article,
and no provision of any Act of Parliament
which is passed while a Proclamation of Emer-
gency is in force and which declares that the law
appears to Parliament to be required by reason
of the emergency, shall be invalid on the ground
of inconsistency with any provision of this
Constitution.

“(6a) Clause (3) shall not extend the powers
of Parliament with respect to any matter of
Muslim law or the custom of the Malays, or
with respect to any matter of native law or
custom in a Borneo State; nor shall Clause (6)
validate any provision inconsistent with the pro-
visions of this Constitution relating to any such
matter or relating to rellgmn, citizenship, or
language.”

TrrLe VI
PROTECTION OF SPECIAL INTERESTS
Chapter 1—General

60. (1) In Article 9 of the Constitution, in
Clause (2) (which guarantees to citizens the right
of free movement throughout the Federation), for
the words “Subject to any restriction imposed by
any law relating to the security of the Federation”
there shall be substituted the words “Subject to
Clause (3) and to any law relating to the security
of the Federation or any part thereof”; and at the
end of the Article there shall be added as Clause
3

“(3) 8o long as under this Constitution any
other State is in a special position as compared
with the States of Malaya, Parliament may by
law impose restrictions, as between that State
and other States, on the rights conferred by
Clause (2) in respect of movement and residence:

“Provided that no restriction on the right of
. movement between the State of Singapore and
the States of Malaya shall be imposed by virtue
of this Clause except by a law relating to labour
or education or to any matter in respect of
which, because of the special position of the
State of Singapore, it appears to Parliament to
be desirable to prevent the enjoyment of rights
both in the State of Singapore and in the States
of Malaya.”

(2) The said Clause (3) of Article 9 of the .
Constitution shall apply to laws passed before
Malaysia Day so as to impose restrictions with
effect from Malaysia Day.

(3) In Article 10 of the Constitution (which
guarantées to citizens the rights of free speech,
assembly and association, subject to any restrictions
imposed in the interest of the security of the
Federation, etc.), in Clause (2) after the words “the
security of the Federation” there shall, in all places,

Abe inserted the words “or any part thereof”.

(4) In the said Article 10, in Clause (1) for the
words “Clause (2)” there shall be substxtuted the
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words “Clauses (2) and (3)”, and at the end of the
Article there shall be added as Clause (3)—

“(3) Restrictions on the right to form asso-
ciations conferred by paragraph (¢) of Clause (1)
may also be imposed by any law relating to
labour or education.”

" Chapter 2—Borneo States

61. (1) No Act of Parliament terminating or
restricting the use of the English language for any
of the purposes mentioned in Clauses (2) to (5) of
Article 152 shall come into operation as regards
the use of the English language in any case
mentioned in Clause (2) of this Article until ten
‘years after Malaysia Day.

(2) Clause (1) applies—

(a) to the use of the English language in either
House of Parliament by a member for or from a
Borneo State; and

(b) to the use of the English language for
proceedings in the High Court'in Borneo or in a
subordinate court in a Borneo State, or for such
proceedings in the Federal Court as are mentioned
in Clause (4); and

{c) to the use of the English language in a
Borneo State in the Legislative Assembly or for
.other official purposes (including the official pur-
poses of the Federal Government).

(3) Without prejudice to Clause (1), no such
Act of Parliament as is there mentioned shall come
into operation as regards the use of the English
language for proceedings in the High Court in
Borneo or for such proceedings in the Federal
Court as are mentioned in Clause (4), until the Act
or the relevant provision of it has been approved
by enactments of the Legislatures of the Borneo
States; and no such Act shall come into operation
as regards the use of the English language in a
Borneo State in any other case mentioned in para-
graph (b) or (¢) of Clause (2), until the Act or the
relevant provision of it has been approved by an
enactment of the Legislature of that State.

(4) The proceedings in the Federal Court
referred to in Clauses (2) and (3) are any proceed-
ings on appeal from the High Court in Borneo or a
judge thereof, and any proceedings under Clause
(2) of Article 128 for the determination of a ques-
tion which has arisen in proceedings before the
High Court in Borneo or a subordinate court in a
Borneo State.

(5) Notwithstanding anything in Article 152, in
a Borneo State a native language in current use in
the State may be used in native courts or for any
code of native law and custom, and in the case of
Sarawak, until otherwise provided by enactment of
the Legislature, may be used by a.member address-
ing the Legislative Assembly or any committee
thereof.

62. (1) Subject to Clause (2), the provisions
of Clauses (2} to (5) of Article 153, so far as they
relate to the reservation of positions in the public
service, shall apply in relation to natives of any
of the Borneo States as they apply in relation to
Malays. :

OF MALAYA 117

(2) In a Borneo State Article 153 shall have
effect with the substitution of references to natives
of the State for the references to Malays, but as
regards scholarships, exhibitions and other educa-
tional or training privileges and facilities Clause
(2) of that Article shall not require the reservation
of a fixed proportion for natives.

(3) Before advice is tendered to the Yang di-
Pertuan Agong as to the exercise of his powers
under Article 153 in relation to a Borneo State, the
Chief Minister of the State in question shall be
consulted.

(4) The Constitutions of the Borneo States may
make provision corresponding (with the necessary
modifications) to Article 153 with the changes
made by Clause (2).

(5) Article 89 shall not apply to a Borneo State,
and Article 8 shall not invalidate or prohibit any
provision of State law in a Borneo State for the
reservation of land for natives of the State or for
alienation to them, or for giving them preferential
treatment as regards the alienation of land by the
State. ’

(6) In this Article “native” means—

(a) in relation to Sarawak, a person who is a
citizen and either belongs to one of the races

‘specified in Clause (7) as indigenous to the State

or is of mixed blood deriving exclusively from
those races; and

(b) in relation to Sabah, a person who is a
citizen, is the child or grandchild of a person of a

_ race indigenous to Sabah, and was born (whether

on or after Malaysia Day or not) either in Sabah
or to a father domiciled in Sabah at the time of the
birth.

(7) The races to be treated for the purposes
of the definition of “native” in Clause (6} as indig-
enous to Sarawak are the Bukitans, Bisayahs,
Dusuns, Sea Dayaks, Land Dayaks, Kadayans,
Kalabits, Kayans, Kenyahs (including Sabups and
Sipengs), Kajangs (including Sekapans, Kejamans,
Lahanans, Punans, Tanjongs and Kanowits), Lu-
gats, Lisums, Malays, Melanos, Muruts, Penans,
Sians, Tagals, Tabuns and Ukits.

63. (1) In so far as any provision made by or
under an Act of Parliament, by removing or alter-
ing a residence qualification, confers a right to
practise before a court in the Borneo States or
either of them on persons not previously having
the right, that provision shall not come into opera-
tion until adopted in the States or State in question
by an enactment of the Legislature.

(2) This Article shall apply to the right to
practise before the Federal Court when sitting in
the Borneo States and entertaining proceedings on
appeal from the High Court in Borneo or a judge
thereof or proceedings under Clause (2) of Article
128 for the determination of a question which has
arisen in proceedings before the High Court in
Borneo or a subordinate court in a Borneo State.

- 64. (1) No Act of Parliament which provides
as respects-a Borneo State for special financial. aid
for the establishment or maintenance of Muslim
institutions or the instruction in the Muslim religion

-of persons professing that religion shall be passed

without the consent of the Governor.
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(2) Where under any provision of federal law

not having effect as respects Sabah, or not having

effect as respects Sarawak, any such aid as afore-
said is given by way of grant out of public funds
in any year, there shall be paid by the Federation
to the Government of Sabah or Sarawak, as the
case may be, and applied for social welfare pur-
poses in that State, amounts which bear to the
revenue derived by the Federation from that State
in the year the same proportion as the grant bears
to the revenue derived by the Federation from
other States in that year.

(3) For the purposes of Clause (2) the revenue
derived by the Federation from any State or. States
shall be the amount after deduction of any sums
assigned to States under Article 110 or the Tenth
Schedule; and there shall be disregarded any con-
tributions received by the Federation out of the
proceeds of lotteries conducted by the Social and
Welfare Services Lotteries Board together with any
amounts applied to such aid as aforesaid out of or
by reference to those contributions.

65. Notwithstanding Clause (4) of Article 11,
there may be included in the Constitution of a
Borneo State provision that an enactment of the
State Legislature controlling or restricting the pro-
pagation of any religious doctrine or belief among
persons professing the Muslim religion shall not be
passed unless it is agreed to in the Legislative
Assembly on second or third reading or on both
by a specified majority, not being a majority greater
than two-thirds of the total number of members
of the Assembly,

66. (1) As from the passing of the Malaysia
Act no amendment to the Constitution made in
connection with the admission to the Federation
of a Borneo State shall be excepted from Clause
(3) of Article 159 by Clause (4) (bb) of that Article;
nor shall any modification made as to the applica-
tion of the Constitution to a Borneo State be so
excepted unless the modification is such as to
equate or assimilate the position of that State under
the Constitution to the position of the States of
Malaya.

(2) No amendment shall be made to the Cons-
titution without the concurrence of the Governor
of the Borneo State or each of the Borneo States
concerned, if the amendment is such as to affect
the operation of the Constitution as regards any
of the following matters:

(a) the right of persons born before Malaysia
Day to citizenship by reason of a connection with
the State, and (except to the extent that different
provision is made by the Constitution as in force
on Malaysia Day) the equal treatment, as regards
their own citizenship and that of others, of persons
born or resident in the State and of persons born
or resident in the States of Malaya;

(b) the constitution and jurisdiction of the High
Court in Borneo and the appointment, removal and
suspension of judges of that court;

(¢) the matters with respect to which the Legis-
lature of the State may (or Parliament may not)
make laws, and the executive authority of the State
in those matters, and (so far as related thereto) the
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financial arrangements between the Federation and
the State;

(d) religion in the State, the use in the State or
in Parliament of any language and the special
treatment of natives of the State; ;

(e) the allocation to the State, in any Parlia-
ment summoned to meet before the end of August,
1970, of a quota of members of the House of
Representatives not less, in proportion to the total
allocated to the other States which are members
of the Federation on Malaysia Day, than the quota
allocated to the State on that day.

(3) No amendment to the Constitution which
affects its operation as regards the quota of
members of the House of Representatives allocated
to a Borneo State shall be treated for purposes of
Clause (1) as equating or assimilating the position
of that State to the position of the States of
Malaya.

(4) In relation to any rights and powers con-
ferred by federal law on the government of a
Borneo State as regards entry into the State and
residence in the State and matters connected there-
with (whether or not the law is passed before
Malaysia Day) Clause (2) shall apply, except in so
far as the law provides to the contrary, as if the
law had been embodied in the Constitution and
those rights and powers had been included among
the matters mentioned in paragraphs (@) to (e) of
that Clause.

(5) In this Article “amendment” includes addi-
tion and repeal.

Chapter 3—Singapore

67. Notwithstanding anything in Article 152,
until otherwise provided by enactment of the Legis-
lature of Singapore, the English, Mandarin and
Tamil languages may be used in the Legislative
Assembly of Singapore, and the English language
may be used for the authoritative texts of all Bills
to be introduced or amendments thereto to be
moved in that Assembly, and of all enactments of
that Legislature, and of all subsidiary legislation
issued by the government of Singapore.

68. Nothing in Clause (2) of Article 8 or Clause
(1) of Article 12 shall prohibit or invalidate any
provision of State law in Singapore for the advan-
cement of Malays; but there shall be no reservation
for Malays in accordance with Article 153 of
positions- in the public service to be filled by
recruitment in Singapore, or of permits or licences
for the operation of any trade or business in
Singapore.

69. (1) No amendment shall be made to the
Constitution without the concurrence of the
Governor if the amendment is such as to affect
the operation of the Constitution in relation to
Singapore as regards any of the following
matters— .

(a) citizenship of Singapore, and the restriction
to citizens of Singapore of the right to ‘be a
member of either House' of Parliament for or
from Singapore, or to be a member of the'Legis-
lative Assembly of Singapore, or to vote ‘at elec-
tions in Singapore;
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(b) the constitution and jurisdiction of the High
Court in Singapore and the appointment, removal
and suspension of judges of that court;

(c) the matters with respect to which the Legis-
lature of the State may (or Parliament may not)
make laws, the executive authority of the State in
those matters, the borrowing powers of the State
and the financial arrangements between the Federa-
tion and the State; o

(d) the discharge of functions of the Public
Services Commission or of the Judicial and Legal
Service Commission by a branch established -for
the State, and the constitution of any such branch;

(e) religion in the State, the use in the State or
in Parliament of any language and the special posi-
_ tion of the Malays in Singapore;
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(f) the allocation to the State, in any Parliament
summoned to meet before the end of August, 1970,
of a quota of members of the House of Represen-
tatives not less, in proportion to the total allocated
to the other States which are members of the
Federation on Malaysia Day, than the quota
allocated to the State on that day.

(2) In this Article “amendment” includes addi-
tion and repeal.

TiTLe VII

" SUPPLEMENTARY

IMMIGRATION ACT
Act No. 27 of 1963, assented to on 26 August 1963 ¢

ParT I
GENERAL

1. This Act may be cited as the Immigration
Act, 1963, and shall be construed as one with the
Immigration Ordinance, 1959.°

2. Save as otherwise provided by this Act, this
Act shall come into operation on Malaysia Day.

3. (1) Subject to the provisions of this Act,
the Immigration Ordinance, 1959, shall extend
throughout Malaysia (and references therein to the
Federation shall be construed accordingly).

ParT I

SPECIAL PROVISIONS
FOR THE BORNEO STATES

4. (1) Without prejudice to the general opera-
tion of the Immigration Ordinance, 1959 (in the
Borneo States as in other parts of the Federation),
as a general law for the Federation as a whole,
that Ordinance shall also have effect, subject to
and in accordance with this Part of this Act, as a
special law for each of those States as if for any-
reference to the Federation (except in a reference
to a Government in the Federation or to a citizen
of the Federation) there were substituted a refer-
ence to the Borneo State.

(3) If in a Borneo State there is no Controller,
there shall be a Deputy Controller having all such
authority to exercise the powers and discretions
vested in the Controller by the Immigration
Ordinance, 1959, and discharge the duties required
to be discharged by him, as may be necessary for
the purpose of giving effect to that Ordinance as a
special law for the State.

¢ Ibid. :

5 For the text of the Ordinance, see Federal Ordi-
nances and Acis, 1959, published by authority, pp. 51-
87.

(5) Notwithstanding anything in the foregoing
provisions of this section, the powers and discre-
tions vested in the Controller by the Immigration
Ordinance, 1959, as a special law for a Borneo
State shall not be exercised by him so as to exclude
or remove from the Borneo State a person entitled
to be in the Federation outside the Borneo .State,
except with a view to making effective the powers
conferred by this Part on the authorities of the
State; and no such person shall in the exercise of
those powers be required to leave and depart from
the Federation nor, without his consent, be remov-
ed from the Federation.

6. (1) Subject to sub-section (2) and to sec-
tions 7 and 8 a citizen of the Federation shall not
be entitled to enter a Borneo State without having
obtained a Permit or Pass in that behalf unless—

(a) he belongs to the Borneo State; or

(b) he is a member of the Federal Govern-
ment, or of the Executive or Legislative Assembly
of the Borneo State (or of any Council havmg
similar functions in the State); or

(¢) he is a judge of the Federal Court or of
the High Court in Borneo, or is a person desig-
nated or nominated to act as such, or he is a
member of any Commission or Council established
by the Federal Constitution or by the constitution
of the Borneo State; or

(d) he is a member of any of the public serv-
ices of the Federation, or of the public service of
the Borneo State, or of a joint public service
serving the Borneo State, or is seconded to any
such service.

(2) Where a citizen of the Federation is entitled
to enter the Borneo -State under sub-section (1), the
citizen’s children under the age of eighteen years
and (if he is a man) his wife, if entering the
Borneo State with, or to be with, the citizen, shall
not be required by sub-section .(1) to obtain a
Permit or Pass in that behalf.

(3) Where a citizen of the Federation is not
entitled to enter a Borneo State under this section, °
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the Immigration Ordinance, 1959, in its operation
as a special law for the Borneo State shall apply
to him as if he were not a citizen:

Provided that a citizen arriving in the Federa-
tion in the Borneo State or in the other of the
Borneo States, and proceeding to a part of the
Federation which he is entitled to enter, shall be
entitled to such Pass as is reasonably required to
enable him to do so.

(4) The burden of proof that a person is
entitled to enter the Borneo State under this sec-
tion shall lie on him.

7. Sub-section (1) of section 6 shall not have
effect in relation to a citizen of the Federation enter-
ing the Borneo State for the sole purpose of
engaging in legitimate political activity; but the
burden of proof that a person is entitled to enter
the Borneo State under this section shall lie on him.

8. (1) Sub-section (1) of section 6 shall
not have effect in relation to any citizen of the
Federation whose entry into the Borneo State is
temporarily required by the Federal Government
in order to enable that Government to carry out
its constitutional and administrative responsibilities.

(2) The Minister shall from time to time notify
the Controller of the persons or classes of persons
whose entry into a Borneo State is required as
aforesaid, and shall give him such particulars as
are necessary to enable him to discharge his func-
tions in relation to those persons; and in relation
to a Borneo State sub-section (1) shall not be
taken to apply to any person unless he is a person,
or belongs to a class of persons, so notified to the
Controller in relation to that State,

(3) The Minister shall not give any notification
to the Controller under sub-section (2) except after
consultation with the State authority.,

9. (1) The powers of the Controller under
the Immigration Ordinance, 1959, shall be so
exercised as to allow the entry into a Borneo State
of any person if his entry is required by the
government of the State for State purposes.

(2) The State authority shall from time to time
notify the Controller of any person whose entry
is required as aforesaid, giving such particulars as
are necessary to enable the Controller to discharge
his functions in relation to that person; and sub-
section (1) shall not be taken to apply to any
person unless he is a person so notified to the
Controller.

(3) The State authority shall not give any
notification to the Controller under sub-section (2)
except after consultation with the Minister; and
if the Minister considers it desirable in the national
interest for entry to be refused to the person in
question, and so informs the State authority, the
notification shall not be given.

10. (1) As regards entry into and residence in
a Borneo State and all matters connected there-
with a person entitled in the State to the -benefit of
this section shall be treated for the purposes of the
Immigration Ordinance, 1959, -as if he were a
citizen of the Federation.

(2) Subject to the provisions of this section, a
person shall be entitled in Sabah or Sarawak to
the benefit of the section if— :
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(@) on Malaysia Day he is ordinarily resident
in the State, and in the ten years immediately prec-
eding that day he has resided in the territories
comprised in the Borneo States and Brunei for
periods which amount in the aggregate to not less
than seven years; and

(b) immediately before Malaysia Day under
the immigration law of the territories comprised
in the State, he would as being a Commonwealth
citizen (or if not a Commonwealth citizen, then in
the case of Sabah as having been before November
1931 born in North Borneo) have been entitled to
enter those territories without having obtained a
permit or pass.

(3) A person shall not be entitled to the benefit
of this section after the beginning of September,
1965:

Provided that where before September, 1965, a
person entitled in a Borneo State to the benefit of
this section makes an application to be registered
as a citizen of the Federation and the application
is not disposed of before the beginning of that
month, he shall continue to be so entitled until the
application is disposed of.

(4) So long as a person is entitled in a Borneo
State to the benefit of this section that person’s
children under the age of twenty-one years and
(if he is a man) his wife shall as regards entry into
and residence in the State and all matters con-
nected therewith be treated for the purposes of the
Immigration Ordinance, 1959, as if they were
citizens of the Federation.

(5) For the purpose of determining whether
paragraph (b) of sub-section (2) is satisfied in the
case of any person, any question which under the
immigration law of the territories comprised in a
Borneo State would have fallen to be determined
by an authority or officer of the government of
those territories shall be determined by the
Minister.

(6) A person who has left a Borneo State on or
after Malaysia Day shall not be entitled in the
State to the benefit of this section if the Minister
is satisfied that his residence in the State would be
prejudicial to public security.

(7) This section shall not entitle any person for
the purpose of reaching a Borneo State to enter
or remain in any part of the Federation outside the
State otherwise than in accordance with the
Immigration Ordinance, 1959, as it applies to per-
sons who are not citizens of the Federation; but a
person entitled by virtue of this section to enter a
Borneo State shall be entitled to receive such Pass
to enter a part of the Federation outside the State
as is reasonably required to enable him to do so.

(8) For persons entitled to enter a Borneo
State by virtue of this section regulations under
the Immigration Ordinance, 1959, may, as respects
Certificates of Status and other. matters, make
special provision different from that made for
citizens of the Federation.

(9) For purposes of this section residence -shall
be calculated in like manner as for the purpose of
registration as a citizen of the Federation, and
“child ” includes in relation to a -woman, an ille-
gitimate.child. ‘
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11. (1) For purposes of section 6, a citizen
of the Federation shall be treated as belonging to
a Borneo State if—

(a) he is or has within the preceding two years
been a permanent resident in the Borneo State; or

(b) he became a citizen of the Federation in
any of the following ways, that is to say,

(1) by operation of law on Malaysia Day in
respect of his being a citizen of the
United Kingdom and Colonies ordinar-
ily resident in the State; or

by operation of law on or after Malaysia
Day in respect of his birth in the Feder-
ation and of one of his parents being at
the time of the birth 4 permanent resi-

.dent in the Borneo State; or ‘
by registration in respect of his being
on Malaysia Day ordinarily resident .in
the Borneo State.

(2) Subject to sub-section (3) a person shall not
be treated for purpose of this section—

(a) as becoming a permanent resident in a
Borneo State after not being one, until he has in
a period not exceeding five years been resident in
the State for periods amounting to three years; or

(b) .as being-a permanent, résident in a Borneo
State at any time when under federal law he
requires permlssmn to reside there and has not
got permission to do so granted without limit of
time.

(3) - Paragraph (a) of sub-section (2) shall not
prevent a woman being treated as a permanent
resident in a Borneo State at any time when she is
married to a permanent resident in the State and
is ordinarily resident there with him,

{(4) In determining for the purposes of this
section’ whether a person is or was at any time 2
permanent resident in a Borneo State no account
shall be taken of any period of residence in the
State while be is there by virtue of section 7 or 8;
but a period of residence or of permanent resi-
dence shall not for purposes of this section be
treated as interrupted or terminated-——

(@) by a period of absence from the State of
less than six months; or .

(b) by a period of absence from the State for
purposes of éducation of such kind, in such coun-
try and for such time as may from time to time
be either generally or specially approved by the
State authonty, or

(i)

(ii)
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{¢) by a period of absence from the State on
duty in the service of the Federation or of any .
State, where the absence is not inconsistent with
the essential continuity of the residence in the
State; or

(d) by a period of absence from the State for
any other cause allowed generally or specially by
the State authority.

(5) A person who for purposes of the Immi-
gration Ordinance, 1959, is for the time being
treated under section 10 of this Act as a citizen of
the Federation in respect of his being on Malaysia
Day ordinarily resident in a Borneo State shall for
purposes of section 6 be treated as belonging to
that State.

(6 Any authority empowered under the Immi-
gration Ordinance, 1959, in its operation as a
special law for a Borneo State to issue Certificates
of Status showing that a person belongs to that
State shal