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[Item 36]*

1. The CHAIRMAN declared that the list of speakers
desiring to take part in the general debate on the ques-
tion of South West Africa was closed.

2. Mr. HUSAIN (India) recalled that the question
of South West Africa had been on the agenda of almost
all the previous sessions of the General Assembly. In
view of the importance of the subject and the serious
consequences which would follow should the United
Nations fail to implement its decisions in the matter,
reached after prolonged and mature consideration, he
felt that the basic elements of the problem should be
restated.

3. South West Africa had been taken from Germany
after the First World War and, by virtue of Article 22
of the League of Nations Covenant, placed under the
administration of the Union of South Africa under the
Mandates System. It had continued to be so adminis-
tered until the demise of the League in 1946. Under
Article 22 of the Covenant, the Mandatory was to pro-
mote to the utmost the material and moral well-being
and the social progress of the inhabitants of the terri-
tory, the ultimate aim under the Covenant being the
attainment of self-government and independence; the
Mandatory had, moreover, to submit an annual report
to the Council of the League of Nations.

4. The Mandates System had been replaced by the
International Trusteeship System provided for in
Chapter XII of the United Nations Charter. The old
mandates had been converted into trusteeship agree-
ments by the administering Powers, under which those
Powers submitted annual reports and petitions from
individuals or organizations to the United Nations.
The United Nations could also exercise supervision
by sending visiting missions to the Trust Territories.
5. In the first part of the first session of the General
Assembly, the Members of the United Nations had

been exhorted, in resolution 9 (I), to submit trustee- -

ship agreements as early as possible. With the sole
exception of South West Africa, all other mandated
territories had been placed under trusteeship by the

* Indicates the item number on the agenda of the General
Assembly.

administering Powers concerned, or had become inde-
pendent countries. The Union of South Africa had
said that under the strict interpretation of Article 77
of the Charter it was not obligatory for it to submit
a trusteeship agreement, and in the second part of
the first session it had stated (A/C.4/41) that South
West Africa should be incorporated in the territory
of the Union.

6. The Government of the Union of South Africa
had based its proposal on the following reasons. First,
South West Africa was geographically and strategically
a part of South Africa, with which it had obvious
ethnological kinship. Secondly, South West Africa
was so thoroughly integrated with the Union that its
formal incorporation was required mainly to remove
doubts, and thus to attract capital and encourage indi-
vidual initiative and to render unnecessary a separate
fiscal system. Thirdly, the wishes of the European popu-
lation had been expressed through the normal demo-
cratic channels and the wishes of the others had been
ascertained in an equally democratic but rather differ-
ent way: of the non-whites, 208,850 had wanted the
country to become part of the Union, 33,520 had been
against and it had not been possible to consult the
remaining 56,790. Thus 87 per cent, of the population
had declared itself in favour of incorporation. Lastly,
the reports of the Permanent Mandates Commission
had for twenty years been almost uniformly favourable
to the South African Government.

7. With regard to the interpretation of Article 77
of the Charter, the Government of the Union of
South Africa had claimed that the Mandate in respect
to the territory had lapsed and that while it continued
to administer the territory in the spirit of the trust
it had originally accepted, as a result of the demise of
the League of Nations, it had no other international
commitments. That view, which had been repeatedly
expressed, was erroneous and had no justification
whatsoever, especially after the advisory opinion ob-
tained by the General Assembly from the International
Court of Justice.

8. He recalled the questions that the General Assem-
bly had asked the International Court and the opinion
that the Court had rendered in reply. The first ques-
tion had been: “Does the Union of South Africa con-
tinue to have international obligations under this Man-
date for South West Africa and, if so, what are those
obligations ™’ The International Court had replied that
the terms of the Mandate, as well as the provisions of
Article 22 of the Covenant and the principles emhodied
therein showed that the creation of the new interna-
tional institution did not involve any cession of territory
or transfer of sovereignty to the Union of South Africa.
The South African Government had had to exercise
an international function of administration on behalf
of the League, with the object of promoting the well-

1 See International status of So;zth-West Africa, Advisory
Opinion: I1.C.J. Reports 1950, p. 128.
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being and development of the inhabitants. The conten-
tion made on behalf of the South African Government
that the Mandate had lapsed because the League had
ceased to exist had been based on a misconception of
the legal situation created by Article 22 of the Cove-
nant and by the Mandate itself. The international rules
regulating mandates had, according to the Court, con-
stituted an international status for the territory recog-
nized by all the Members of the League of Nations,
including the Union of South Africa. In the view of
the Court, the authority which the South African Gov-
ernment had exercised over the territory had been
based on the Mandate. If the Mandate had lapsed,
as the South African Government contended, the lat-
ter’s authority would actually have lapsed. To retain
the right derived from the Mandate and to deny the
obligations thereunder could not be justified,

9. The Court had further been of the opinion that
for the Mandatory Power certain obligations had been
created which were the very essence of the “sacred
trust of civilization,” mentioned in Article 22 of the
Covenant of the League of Nations. Their fulfilment
did not depend on the existence of the League of
Nations, and they could not be brought to an end
merely because that supervisory organ had ceased to
exist. Nor could the right of the population to have
the territory administered in accordance with those
rules depend thereon.

10. 'That view was borne out by Article 80, paragraph
1, of the Charter, which preserved the rights of States
and peoples and the terms of existing international
instruments until the territories in question were placed
under the Trusteeship System. Obviously therefore,
the right of States and peoples could not automatically
lapse on the dissolution of the League. In regard to
Mandated Territories, paragraph 2 of that article clear-
ly stated that paragraph 1 of the same should not be
interpreted as giving grounds for delay or postpone-
ment of the negotiation and conclusion of trusteeship
agreements. A people or a territory could not, there-
fore, be in an endless state of suspended animation.

11. That view resulted, moreover, from the resolution
of the League of Nations of 18 April 19462 from
which the Indian representative proceeded to cite an
extract.

12. The International Court had therefore concluded
that the Union of South Africa continued to have
the international obligations stated in Article 22 of
the Covenant of the League of Nations and in the
Mandate for South West Africa as well as the obli-
gation to transmit petitions from the inhabitants of
that territory, the supervisory functions to be exer-
cised by the United Nations, to which the annual re-
ports and the petitions were to be submitted, and the
reference to the Permanent Court of International
Justice being replaced by a reference to the Interna-
tional Court of Justice, in accordance with article 7
of the Mandate and Article 37 of the Statute of the
Court.

13. The second question put to the International
Court had been as follows: “Are the provisions of
Chapter XII of the Charter applicable and, if so, in
what manner, to the Territory of South West Africa?”
The answer to that question was that while the pro-
visions of Chapter XTI of the Charter did not impose
on the South African Government a legal obligation

2 See League of Nations, Official Journal, Special Supplement
No. 194, p. 58.

to place the territory under the Trusteeship System,
the provisions of Chapter XII were applicable to
South West Africa in the sense that they provided
a means by which the territory might be brought under
the Trusteeship System.

14. Tt might be mentioned that the view that there
was no legal obligation to submit a trusteeship agree-
ment had been held by the Court by a narrow majority
of eight votes to six. Therefore no less than six of
the judges had held the view that the South African
Government had a clear legal obligation to submit a
trusteeship agreement, The Indian delegation agreed
with that view because it appeared to be fully justified,
as was obvious from the resolution of the League
of Nations of 18 April 1946 and paragraph 2 of
Article 80 of the Charter of the United Nations.

15. The third question put to the International Court
had been: “Has the Union of South Africa the compe-
tence to modify the international status of the territory
of South West Africa, or, in the event of a negative
reply, where does competence rest to determine and
modify the international status of the territory ?’ The
answer to that question had been that it was clear
that the Union of South Africa had no competence
to modify unilaterally the international status of the
territory or any of the international rules embodied
in Article 22 of the Covenant and in the Mandate.
That was shown by article 7 of the Mandate, which
had expressly provided that the consent of the Council
of the League of Nations was required for any modifi-
cation of the terms of the Mandate. The Court had
unanimously concluded that the Union of South Africa,
acting alone, had not the competence to modify the
international status of the territory of South West
Africa, and that the competence to determine and modi-
fy the international status of the territory rested with
the Union of South Africa acting with the consent
of the United Nations.

16. It was clear, therefore, that the South African
Government, like all other Mandatory Powers, should
have submitted for the consideration of the General
Assembly a trusteeship agreement in respect of South
West Africa. Tt was highly regrettable that it had
not done so, despite the opinion expressed by the
International Court of Justice, the six repeated recom-
mendations of the General Assembly,? and the normal
obligation recognized by all the Powers that adminis-
tered the former Mandated Territories.

17. With regard to the other reasons put forward
by the South African Government, and particularly
the allegation that it was in the interest of the inhabi-
tants of South West Africa to be included in the
territory of the Union, the truth of the matter was
that the people of South West Africa, by incorporation
into the territory of the Union, would become perma-
nently subject to the same discriminatory practices
from which the coloured inhabitants of the Union were
at present suffering. Since the beginning of the cen-
tury a systematic attempt had been made to take away
the limited rights of the non-whites with the distinct
object of perpetuating their position of subordination
and inferiority to the whites. He listed a number of
discriminatory practices in force in the Union of
South Africa which were directed against non-whites.

8 See resolutions 65 (I), 141 (II), 227 (III), 337 (IV),
449 B (V) and 570 B (VI).
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18. Driven to desperation by the segregation legisla-
tion, the Africans and other coloured people had
launched in June 1952 a peaceful and non-violent
resistance movement, as a result of which about 8,000
non-whites had been arrested. Many of them had been
sentenced to heavy fines or unduly long terms of
imprisonment, and had been ill-treated by the police.
The Government had made extensive use of its powers
under the Suppression of Communism Act to intensify
its campaign. In addition, it had recently assumed
dictatorial and autocratic powers by enacting new laws
such as the Public Safety Act and the Criminal Law
Amendment Act, which had been described by the
Rand Daily Mail, a leading newspaper of the Union,
as a reversion to barbaric despotism and as unheard-of
in any civilized country in time of peace. Moreover,
the conditions prevailing in the Union of South Africa
had been fully described in the report of the United
Nations Commission on the Racial Situation in the
Union of South Africa (A/2505 and Add.1 & Add.1/
Corr.1 and 2). The inhabitants of South West Africa
had, therefore, nothing to look forward to by incorpora-
tion of their territory into the Union of South Africa.

19. Mr. JOOSTE (Union of South Africa), speak-
ing on a point of order, reminded the Committee that
it was at present dealing with the question of South
West Africa, and not with the situation which the
Indian representative alleged to be prevailing today
in the Union of South Africa. Furthermore, no proposal
had been submitted concerning the incorporation of
South West Africa into the Union of South Africa.

20. His delegation had never objected to the examina-
tion by the organs of the United Nations of certain
problems which interested the Union of South Africa.
In the present case, however, it felt bound to a'sk for
the protection of the Chair against the attacks directed
against it by the Indian representative.

21. The CHAIRMAN requested the Indian repre-
sentative to resume his speech, and to confine himself
strictly to the matter on the Committee’s agenda.

22. Mr. HUSAIN (India) commented that although
the Committee was not dealing with the question of
the incorporation of South West Africa into the Union
of South Africa, it was examining South Africa’s ad-
ministration of that territory. The conditions were such
that the future of the territory and the very life of
its inhabitants, would be endangered if the United
Nations failed to exercise the international supervision
provided for in Chapter XII of the Charter.

23. Thirty years of administration by South Africa
had not led to any notable progress. There was the
acute land problem caused by the fact that the white
settlers had obtained a disproportionate share of the
land fit for grazing or cultivation. For the last five
years certain tribesmen of South West Africa had
been petitioning the United Nations for the return of
their traditional land and the reunification of their
tribes, opposed by the South African Government. At
present there were in South West Africa no secondary
schools or higher educational or technical training col-
leges for the coloured inhabitants. In the matter of
health there was urgent need, and, furthermore, there
were no organized health services within the Native
Reserves. The living conditions of agricultural la-
bourers and urban Native workers were also deplorable;
even allowing for the characteristic inertia of the in-
digenous inhabitants, that was a serious reflection upon
the Administration. Such being the state of affairs in

South West Africa, it was not surprising that the
various tribal chiefs had repeatedly informed the United
Nations that they opposed any permanent incorpora-
tion of their territory into the Union of South Africa.

24. As pointed out by the representative of the Union
of South Africa at the 357th meeting, the South African
Government had indicated that nearly 90 per cent of
the population of South West Africa had expressed a
desire in favour of incorporation. However, reliance
could not be placed on the value of a consultation the
purpose and consequences of which the population, in
view of its primitive state of development, had prob-
ably failed to understand. The fact that 90.000 mem-
bers of the indigenous population had not been con-
sulted or had given a negative reply should, moreover,
be borne in mind. Furthermore, the consultation had
been conducted exclusively by officials and agents of
the Government interested above all in securing the
incorporation of the territory. The chiefs and tribal
councils whose wishes had been ascertained had been
appointed by the Government. As for the white popula-
tion, only 10 per cent had expressed themselves in
favour of incorporation. The Reverend Michael Scott
had challenged the results of the consultation. The
South African Government had consistently prevented
the representatives of South West African tribes from
stating their case before the United Nations. In view of
the foregoing considerations, it could not be claimed
that the population of South West Africa had, at that
time, actually exercised the right of peoples to self-
determination. That was why, under the draft resolu-
tion submitted by Burma and India (A/C.4/L.304),
the Ad Hoc Committee on South West Africa was
authorized to inquire as it deemed fit into the wishes
of the local population regarding the future status of
the territory of South West Africa.

25. 1t should be borne in mind that whatever eco-
nomic, social and cultural progress was achieved in a
Non-Self-Governing Territory, it must not be the pur-
pose of the administering Power to effect a political an-
nexation which could not be justified by considerations
of geographical contiguity, economic dependence or
unity of administration. A policy of territorial aggrand-
izement had been replaced by the Mandates System af-
ter the First World War. Article 4 of the Mandate for
South West Africa clearly stated that the absorption
of the Mandated Territory into the territory of the ad-
ministering Power had not been considered. Hence,
the United Nations should not agree to the annexa-
tion of a former Mandated Territory—a step completely
at variance with the basic principles of the Charter
—for to do so would be to transform the Trusteeship
System into a system of spoliation or to allow it to
degenerate into an insignificant paper scheme, thus
disappointing all dependent peoples who aspired to
full self-government. Under the Covenant of the League
of Nations and the Charter of the United Nations
the only way to terminate a mandate was for the popula-
tion of a Non-Self-Governing Territory to attain in-
dependence and to be admitted to the United Nations.
The situation would be quite different if, after becom-
ing a sovereign State, South West Africa wished to
join the Union of South Africa. Such a request would
then be juridically acceptable. As long as the territory
did not enjoy self-government, it was the duty of the
United Nations to supervise the administering Power.
26. The Government of the Union of South Africa
persisted in its refusal to place South West Africa under
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the Trusteeship System because it would be required,
under that system, to practice a policy of racial equality.
The policy of apartheid, constituting as it did a flagrant
violation of the provisions of the Charter and of the
Universal Declaration of Human Rights, would, of
course, immediately pit the South African Govern-
ment against the Trusteeship Council. However, an
administering Power could not adduce that argument
in order to shirk its obligations under the Trusteeship
System,

27. The work of the United Nations in dealing with
the question of South West Africa had consisted of
several stages. The Union of South Africa had been the
only Mandatory Power to refuse to submit a trustee-
ship agreement concerning South West Africa, as re-
quired under General Assembly resolution 9 (I). More-
over, it had failed to act on resolution 65 (I) on the
ground that under Chapter XII of the Charter there
was no legal obligation for the Mandatory Power to
accept the Trusteeship System and that the Government
had again consulted the inhabitants of South West
Africa who had reiterated their desire for incorporation
into the Union. He had already refuted that argu-
ment.

28. The South African Parliament had then resolved
to administer South West Africa as an integral part of
the Union. That Parliament, however, had not had a
single African representative, and only three Europeans
out of 156 had been assigned to represent African in-
terests. Moreover, that decision had not been sup-
ported by a single non-European body in South Africa
or by any African organization in the world. The South
African Government had thus refused not only to respect
the resolutions of the General Assembly but also to
discharge its legal and moral obligations.

29, Since then, at every session of the General As-
sembly, that Government had been invited to submit a
trusteeship agreement concerning South West Africa
and to present annual reports on its administration of
the territory for consideration by the Trusteeship Coun-
cil. It had refused to submit the trusteeship agreement
requested of it. After submitting a report for 1946
(A/123), it had refused to transmit any further re-
ports, in violation of the international obligations it had
assumed under Article 22 of the Covenant of the League
of Nations and under the Mandate. It had further re-
fused to honour its obligations to submit petitions from
the inhabitants of the territory to enable the United
Nations to exercise its supervisory functions, despite
the fact that the International Court of Justice had held
that the supervisory functions prescribed under the
Mandate were to be exercised by the United Nations,
and both annual reports and petitions should be trans-
mitted to the Organization.

30. The South African Government had gone further;
in accordance with the decision it had announced at the
third session of the General Assembly,* it had virtually
incorporated South West Africa in its territory under
the South West Africa Affairs Amendment Act, which
denied the territory any form of international super-
vision and provided for South West African representa-
tion in the two houses of the Parliament of the Union
of South Africa. However, while the white population,
numbering one-tenth of the whole population of South
West Africa, had six representatives in the House of

.4 See Official Records of the General Assembly, Third Ses-
ston, Part I, Fourth Commitiee, 76th meeting.

Assembly, the non-whites, who comprised nine-tenths
of the population, were represented by only one senator,
who was appointed by the Government and who was re-
quired to be white.

31. A serious situation having arisen and the Interna-
tional Court of Justice having given its advisory opinion
to dispose of legal objections, the General Assembly
had, in 1950, adopted resolution 449 A (V), establishing
an ad hoc committee to confer with the South African
Government concerning the means of implementing the
advisory opinion of the Court. The Ad Hoc Committee
on South West Africa, faithfully adhering to the basic
principles of its terms of reference, had worked for the
past three years with admirable patience in a com-
mendable effort to find a solution. He wished to pay
a tribute to that Committee, and he was gratified to
note that the Committee and the South African delega-
tion had reached agreement on certain points listed in
paragraph 2 of section A of the draft resolution sub-
mitted by India and Burma (A/C.4/1.304).

32, In accordance with its terms of reference, the
Committee had negotiated on the basis of two important
principles which could not be abandoned without serious
damage to the prestige of the United Nations and with-
out infringing the purposes and principles of the Charter,
namely, that a new international instrument could be
concluded only with the United Nations or with an
agency appointed by and responsible to the United Na-
tions, and that the supervision of the administration of
South West Africa, while it was not to exceed that
which had applied under the Mandates System, should
be exercised by the United Nations. It was not possible
to depart from those two basic principles and that was
why, in the draft resolution of which it was one of the
sponsors, India took the view that the Committee should
continue to be guided by those principles and should in-
sist upon them in its negotiations. The Mandate could
be replaced only by an agreement with the United Na-
tions and not with the three former Allied and As-
sociated Powers because there could be no departure
from the principle of international accountability, on
which the Mandate of the League of Nations had been,
and the Trusteeship System was now, based. Further,
international supervision could be exercised only by the
United Nations; the International Court of Justice,
whose supervision would be acceptable to the South
African Government, could not be given that task. It
was clear from article 7 of the Mandate for South West
Africa that the Court’s competence was limited to dis-
putes which might arise between the Mandatory and
another Member of the League of Nations relating to
the interpretation of the application of the provisions of
the Mandate. The Mandate did not authorize the Court
to become itself a supervisory body, and that was as
it should be: the Court was a judicial body, concerned
only with legal questions, and it could not be asked to
perform the functions of the Trusteeship Council. The
suggestion made by the representative of the Union of
South Africa at the 357th meeting was therefore im-
practicable and could not be accepted by the Com-
mittee.

33. He paid a tribute to the moderate tone of the
statement made by the representative of South Africa
at the 357th meeting and expressed his gratification
that the South African Government had declared itself
anxious to find some means by which a final settlement
of the problem could be found. The Indian delegation
felt sure that it was interpreting the wishes of all the
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members of the Committee when it expressed the hope
that the question would be speedily settled in a spirit
of co-operation and mutual understanding, and it was
prepared to assist fully towards that end.

34. He had heard with regret the South African rep-
resentative’s remarks concerning the tone of the Com-
mittee’s discussion of the question. The Comumittee
had shown the utmost patience in trying to find some
solution satisfactory both to the Union of South Africa
and the United Nations, which represented the inter-
ests of the people of South West Africa. The failure
of those efforts was due not to the tone of the discus-
sion but to the legal objections raised by the South
African Government and sustained despite the opinion
of the International Court of Justice. The South African
representative had said that his Government was not
prepared to accept the principle of accountability to the
United Nations for the administration of South West
Africa and had reproached the United Nations for con-
tinuing to ask his Government for a trusteeship agree-
ment for that territory despite the opinion of the Court.
However, the principle of accountability to the United
Nations was a fundamental principle which had led
the General Assembly six times to ask for a trustee-
ship agreement, not despite the opinion of the Court but
precisely on account of that opinion. The Court had
stated that the provisions of Chapter XII of the Char-
ter were applicable to South West Africa in the sense
that they provided a means by which the territory
might be brought under the Trusteeship System.

35. He then took up the argument of the South African
delegation to the effect that the Ad Hoc Committee
had not been able to reach an agreement with the.South
African Government owing to the restrictive nature of
its terms of reference. However, the only restriction
placed on the Committee was the opinion of the Court,
which was based on the principle of accountability to
the United Nations. It was a principle with regard
to which the United Nations could accept no compro-
mise because it could not abdicate its responsibility to
the people of the former mandated territories. On the
other hand, the South African representative had
pointed out that his Government was not prepared to
subscribe to all the findings of the Court nor to accept
its opinion i tofo. It would be extraordinary to suggest
that only those parts of a judgment or judicial finding
could be accepted which were considered satisfactory ; if

that were so, there would be no point in securing such
decisions. In that connexion, it was difficult to under-
stand how the South African Government could, on
the one hand, accept the exercise of supervision by
the Court in accordance with article 7 of its Mandate
and, on the other hand, declare that it refused to accept
as a whole an opinion by that same Court on a vital
matter,

36. There was one basic fact: the new instrument
should be concluded not with the former Principal Al-
lied and Associated Powers, as suggested by the South
African Government, but with the United Nations.
On the other hand, the South African Government need
not be asked to accept responsibilities greater than those
it had borne under the Mandate. Despite the difference
in composition between the United Nations and the
League of Nations, the 4d Hoc Committee could cer-
tainly succeed in finding a formula guaranteeing that
the obligations involved would not be greater than
formerly; the fact that it had hitherto been unable
to find such a formula was due to the South African
Government’s refusal up till the present to admit any
United Nations supervision whatsoever. He was con-
vinced that if that Government accepted the basic prin-
ciple, the two parties, with goodwill on both sides,
could find a satisfactory solution in the Ad Hoc Com-
mittee.

37. In the light of the considerations he had men-
tioned, the Indian delegation had joined the Burmese
delegation in submitting a draft resolution (A/C.4/
1..304). It hoped that its provisions would make pos-
sible a speedy solution of the problem.

38. In its efforts to solve the present question the
United Nations was endeavouring above all to ensure,
in accordance with the principles of the Charter, the
welfare of the people of South West Africa, since
owing to its historical background, that people was not
in a position at present to look after itself. That
should be the concern of all the Members of the United
Nations, including the Union of South Africa, and the
Indian delegation earnestly appealed to that country
to join in a spirit of charity and humanity in the com-
mon effort in order strengthen the prestige of the United
Nations and to fulfil the hopes reposed in it by the
peoples of the under-developed countries of the world.

The meeting rose at 4.30 p.m.

Printed in U.S.A.
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