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Consultation with the Internastional Bank for Reconstruction
and Development

Report of the Secretary-General

1. In its resolution 2184 (XXI) of 12 December 1966 entitled "Question of
Territories under Portuguese administration", the General Assembly requested the
Secretary-General "to enter into consultation with the International Bank for
Reconstruction and Development in order to secure its compliance with General
Assembly resolutions 2105 (XX) of 20 December 1965 and 2107 (¥X) of 21 December 1965
and with the present resolution”.

5. Tn its resolution 2202 (XXI) of 16 December 1966 entitled "The policies of
apartheid of the Government of the Republic of aouth Africa®, the General Assembly
requested the Secretary-General "to censult with the International Bank for
Reconstruction and Development in order to obtain its compliance with the provisions:
of General Assembly resolutions 2105 (XX) of 20 December 1965 and 2107 (XX} of

21 December 1965 and with those of the present resolution, and to report to the
General Assembly at 1ts twenty-second session”. |

3. On 15 December 1966 the Secretary-General addressed a letter 1o the President
of the Bank transmitting a copy of Assembly resolution 2184 (¥XI) and requesting

his views regarding the timing and modalities for the carrying out of the

*  Ttem 35 of the provisional agenda.

#*  Ttem 67 of the provisional agenda.
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consultations. A copy of Assembly resolution 2202 (XXI) was also transmitted to
the Bank by a letter dated 29 December.

L, At a meeting hed on 20 Lecenber between the Secretary-General and the
President of the Bank snd after discussions between officials of the Secretariat
of the United Nations and the Bank, it was decided that 2 written exchange of

views should take place.

2. By a letter dsted 6 Marech 1967, the Legal Counsel of the United Nations
forwarded to the General Counsel of the Bank @ paper entitled "The Tnternstional
Bank for Reconstruction and Develorment znd Implementation of United Nations
General Assembly resalutions to withhold assistance of any kind to the Govermments
of Portugal and South Africs" prepered by the United Nations Secretariat, This
paper 1g reproduced as amnex I to the present report.

6. By a letter dated 5 May, the General Ceunsel of the Bank transmitted to the
United Nations Secretariat a raper containing comments of the Legal‘Department of
the Bank on the Secretariat Laper. A relevant extract from the letter of
transmittal together with the paper from the Bank is reproduced as annex IT to the
Precent report.

7. In 2 letter dated 20 July to the General (ounsel of the Bank, the Legal
Counsel of the United Nations replied to the General Counsel's letter of transmittal
dated 5 May. The letter from the Legal Counsel of the United Natione is reproduced
as annex ITI.

8. 0r 18 August 1967 the President of the Bank addressed s letter to the
Secretary-Ceneral on the matter to which the Secretary-General replied by a letter
dated 23 August 196T7. These two letters are reproduced as annexes IV and v,
respectively, to the present report.

. The Secretary-Gener=l feels that the discussion with the Bank has clarified
the respective legal positicns of the United Nations and the Bank and he hopes that
the exchenge of letters referred to in paragraph 8 atove between the President and

himself will contribute to closer mitusl understanding and co-operation.
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I. INTRODUCTLION

1. On 20 December 1966, the President of the International Bank for
Reconstruction and Develoﬁment confered with the Secretary-General of the United
Nations, and they agreed that early consultations should be held between the two
organizations regarding the questioﬁ of the implementation of resolutions of the
General Assembly of the United Nations which call for the withholding of
assistance of any kind to the Governments of Portugal and South Africa.
Subsequently, two meetings were held at which representatives of the Secretary-~
General of the United Nations and representatives of the President of the Bank
agreed on an exchange of written views relating to the powers of and duties on the
Pank to give due regard and effect to General Assembly resolutions requesting the
Bank to refrain from granting assistance to the Governments of Portugal and South
Africa.

2. The present paper sets forth the views of the United Nations Seéretariat
pursuant to the atove-mentioned decision. The paper commences with a
recapitulation of the relevant United Nations resolutions, the steps taken by the
United Nations to obtain compliance with them, and the response of the Bank.
Thereafter it examines the present position of the Bank in the light of what the
United Wations Secretariat considers to be the correct legal interpretation of

the relevant instruments.

II. BACKGROUND TO THE QUESTION

A, Establishment of the Special Committee on the Situation with Regard to the
Tmplementation of the Declaration on the Granting of Independence to
Tolonial Countrice and Peoples (General|Assembly resoluticns 1514 xv)
of 20 December 1960 end 1654 (XVI) of 27 November 1961

3,  On 20 December 1960 the General Assembly adopted a resolution (1514 (%V))
entitled, "Declaration on the granting of independence to colonisl countries and
peoples” (appendix 1). This resolution declares inter alia "ecolonialism" to be
contrary to the United Nations Charter and requires that immediate steps be taken

to transfer power to the people in all Trust and Non-Self-Governing Territories.
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In implementation of this resolution at ite next session the General Assembly,

on 27 November 1961, adopted resolution 1654 (XVI) entitled, "The situation with

regard to the implementation of the Declaration on the granting of independence

10 colonial countries and peoples”. This resolution established a Special Committee
"to examine the application of the Declaration, to make suggestions and

recommendaticns on the progress and extent of the implementation of the
Declaration, and to report to the General Assembly at its 1T7th session".

In operative paragraph 8 of the same resolution the General Assembly requested the

"specialized agencies concerned to assist the Special Committee in its work
within their respective fields".

B. Initial contacts with a view to obtaining the assistance of the Bank in
the work of the Special Committee

L. On 15 March 1962 the United Nations Secretariat wrote to the President of the
International Bank for Reconstruction and Tevelopment enclosing a copy of General
Assembly resolution 1654 (XVI) and drawing the Dresident's attention especially
to. operative paragraph 8. The RBank acknowledged receipt of this letter "regarding
operative paragraph & of General Assembly resolution 1654 (XVI)" on 19 March 1962.
2. At the 277th meeting of the Special Committee, on 3 July 196k, the
representative of Syria asked the Secretary-General to obtain information on loans
made by the Bank to Portugal and in particular\“whether or not a representative of
the Bank could be invited to enlighten the Committee on this guestion”. On

16 July 1964 the United Nations Secretariat wrote to the President of the Bank
and, after referring to what had occurred in the Special Committee, reguested the
Bank for its observations on the points raised and inquired as to "the possibility
of a representative of the Bank appearing before the Committee in order to provide
clarification".

6. The United Wations Secretariat wrote a further letter to the Tresident of

the Bank on 17 July 1964, informing him of a decision taken by the Special Committee
on 5 July to study the "activities of foreign, economic and other interests, which
are lmpeding the implementation of the Declaration on the granting of independence

in the Territeories under Portuguese administration and invited the President of the

/...
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Rank to comment "as to what assistance you might be able to provide in connexion
with this preliminary work". On 28 July 1964 the Bank furnished the information
sought by the Special Committee on loans to Portugal and, in response to the
United Nations letter of 17 July 1964, stated that it had no information which
would be of assistance in the study referred to.
7. On 10 August 1964, as the Bank had not commented on the invitation extended
in the United Nations letter of 16 July 1964 to send s representative 1o appear
pefore the Special Committee, the United Wations Secretariat addressed a further
letter to the Bank informing it of the date on which the Special Committee would
resume consideration of the Territories under Portuguese administration and asking
the Bank to comment on the invitation extended to it. The Bank replied, on
14 August 196k, stating that it had not planned to send a representative to
appear before the Special Committee, but added, 1§ there are any developments
which call for further information or alarification on the part of the Bank,
please let us know, and we shall be pleased to co-operate with the Committee in
any way that we can".
g, On 10 June 1965 the Special Committee adopted a resolution containing an
appeal addressed to the specialized agencies, including the International Bank.
in this resolution entitled, "Territories under Fortuguese administration”
(A/AC.109 /124 and Corr.l), the Committee, after condemning the colonial policy of
Portugal and its refusal to carry out the resolutions of the General Assembly,
the Security Council and the Special Committee,

"G, Appeals to all the specialized agencies of the United Nations and

in particular the International Bank for Reconstruction and Development

and the Internmational Monetary Fund, and reguests them to refrain from

granting Portugal any financial, economic or technical assistance so long

as the FPortuguese Government falls to renounce its colonial policy, which

constitutes a flagrant violation of the Charter of the United Nations."
The text of this resolution was forwarded to the Bank on 17 June 1965 by the United
Nations Secretariat, the Bank's attention being drawn in particular to operative

paragraph 6. The Bank acknowledged receipt on 30 June 1965.
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C. General Assembly resolutions 2054 A (XX), 2105 (XX) and 2107 (XX)
of 15, 20 and 21 December 1965

9. On 15 December 1965 the General Assembly adopted resolution 2054 A (XX)
entitled, "The policies of apartheid of the Govermment of the Republic of South
Africa" (appendix 2).2/ This resolution after expressing concern at the continued
implementation of apartheid by the Government of South Africa in violation of its
obligations under the Charter and in defiance of resolutions of the Security
Council and the General Assembly and after drawing the attention of the BSecurity
Council to the situation in South Africa as being a threat to international peace
and security,

"Invites the specialized agencies: to take the necessary steps to deny

technical and economic assistance to the Government of South Africa,...."

10. ©On 20 December 1965 the General Assembly adopted resolution 2105 (xx)
entitled, "Implementation of the Declaration on the Granting of Independence to
Colonial Countries and Feoples" (appendix 3). fThis resolution after referring
to the contimuation of colonial rule and the practice of aparthelid as being
"a threat to international peace and security" and "constituting a crime against
bumanity",
"Bequests all States and international institutions including the specialized
agencies of tne United Nations, to withhold assistance of any kind to the
Governments of Portugal and South Africa until they remounce their policy
Oof colonial domination and racial diserimination.m
11. On 21 December 1965 the General Assembly adopted resolution 2107 (XX)

entitled, "Question of Territories under Portuguese administration" (appendix L).

a/ Previously, on the same subject, the General Assembly had, inter alia,
established a Special Committee on the Policies of Apartheid of the Govermment
of the Republic of South Africa (resolution 1761 (XVII) of 6 November 1962)
to keep the racial policies of that Government under review when the Assembly
was not in session and to report to the General Assembly and the Security
Council, as may be appropriate, from time to time. By its resolution
1978 (XVIII) of 16 December 1963, the General Assembly invited "the specialized
agencles and all Member States to give the Special Committee their assistance
and co-operation in the fulfilment of its mandate".

/...
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This resolution after condemming the cololial policy of Portugal and its refusal

to carry out the resolutions of the General Assembly and the Security Council,

"pppeals to all the specialized agencies, in particular to the International
Bank for Reconstruction and Development and the International Monetary Fund
to refrain from granting Portugal any financial, economic or technical
assistance so long as the Government of Portugal fails to implement General
Assembly resolution 1514 (Xv)."

D. Turther contacts with a view to obtaining the assistance of the Bank
in the work of the Special Committee

12. On 10 January 1966 the Secretary-General transmitted the text of General
Assembly resolution 2054 (XX) to the President of the Bank and on 27 and

%1 January 1966 respectively the United Nations Secretariat forwarded to the Bank
the texts of General Assembly resolutions 2105 (¥X) and 2107 (¥X). The Bank replied
in all these cases that it had taken note of their contents.

13. At its 415th meeting on 18 May 1966 the Special Committee requested the
Secretary-General to communicate with the specialized agencies in order to ascertain
whether the requests and appeals addressed to them by the General Assembly and the
Special Committee had been brought before their respective organs for decislions,

and what action had been taken or was contemplated in respect to such requests and
appeals. Pursuant to the Special Committee's request the United Nations Secretariat,
on 6 June 1966, wrote to the President of the Bank and after advising him of the
information sought by the Special Committee and referring to the material General
Assembly and Special Committee resoluticns, requested the Pregident to furnish the
Secretary-General with any information relevant to the Special Committee's inguiries.
14. On 14 June 1966 the Bank entered into two agreements granting loans to
Portuguese companies, One with the Hydro-Electrica Do Douro S.A.R.L.

{Loan No. 452 P.0.) lending $US20 million, the other with the Empresa Termoelectrica
Portuguesa S.A.R.L. (Loan No. 453 P.0.) lending $USLO million and on the same date
the Republic of Portugal entered into two agreements with the Bank guaranteeing the
above two loans, On & September 1966, pursuant to an announcement made in July 1966,
the Bank entered into an agreement with the gouth African Flectricity Supply
Commission granting a loan in the amount of $US20 million and on the same date

the Republic of South Africa entered into an agreement with the Bank guaranteeing

this loan.

/...
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15. On 5 July 1966 the General Counsel of the Bank, in a written reply to the
United Nations Secretariat's letter of 6 June 1966, stated that copies of General
Assembly resoclutions 2054 (XX), 2105 (XX) and 2107 {(XX) had been circulated on

21 March 1966 to the RBank's Executive Directors. He did not indicate whether +he
Special Committee's resolution A/AC.109/124 forwarded to the Benk on 17 June 1965

had alec been similarly circulated (see para. 8 above ),

E. Statements made on behalf of the Bank at the twenty-first regular
session of the General Assembly

16. On 28 November 1966, in response to an invitation, the General Counsel of
the Bank attended a meeting of the Fourth Cormittee of the General Assembly which
was considering the guestion of Territories under Portuguese administration and
& report of the Special Committee established under General Assembly resolution
1654 (XVI). At this meeting the General Counsel explained the lending policies
pursued by the Rank vis-a-vis Portugal. He stated inter alia that,
"Early in 1966 the Bank had been informed of the adoption by the General
Assembly of resolutions 2105 (XX) and 2107 (XX) appealing to specialized
agencies to withhold assistance from Portugal and South Africa. Tt was a
matter of public record that the Bank had made loans for two projects in
metropolitan Portugal and one project in South Africa afier those resolutions
had been adopted and brought to the Bank's attention."
He also explained that copies of General Assembly resolutions 205k (XX), 2105 (xX)
and 2107 (XX) had been circulated to the Bank's Executive Directors on
21 March 1966. On 29 March 1966 the President of the Bank, having referred the
Directors to these resolutions and having informed them that the Bank was currently
studying loan applications for projects In Portugal and South Africa, had made the
following statement,
"The Bank's articles provide that the Rank and its officers shall not interfere
in the political affairs of any member and that they shall not be influenced
in their decisions by the political character of the member cr memhers
concerned. Only economic considerations are to be relevant to their decisions.

Therefore, I propose to continue to treat requests for loans from these
countries in the same manner as applications from other members."

The General Counsel further quoted the President as also having said on the same

occasion,

/...
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"I am aware that the situation in Africa could arfect the economic development,
foreign trade and finances of Portugal and South Africa. It will therefore
be necessary, in reviewing the economic position and prospects of these
countries, to take account of the situation as it develops.”
17. The General Counsel then informed the Committee that some months later
when the economic and project studies had been concluded, the President of the
Bank had presented loan proposals to the Executive Directors for the two projects
in Portugal and one in South Africa, and that these loans were approved by the
Executive Directors. The (eneral Counsel also explained that the Bank had felt
free to grant the loans to Portugal and South Africa in 1956 without formal
Yeonsideration" of the recommendations contained in General Assembly resolutions
2054 (XX}, 2105 (XX) and 2107 (XX) on the ground that, because of lack of prior
consultations, the Bank had not regarded such resolutions as being "formal
recommendations” within the meaning of article IV, paragraph 2, of the Agreement
between the United Nations and the International Rank for Reconstruction and |
Development which governs the relationship of the two bodies. In reply to
guestions, the General Counsel further explained that the Bank had not informed
the Secretary-Ceneral of the United Nations of the reasons why 1t could not act
on the Gereral Assembly resolutions because these resolutions had not seemed to.
the Bank to be "formal recommendations” within the meaning of this article. He
also said that even if these resolutions had been regérded as formal recommendations,
the Bank would have still considered itself precluded from taking such
recommendations into account in reaching a decision whether or not to grant loans
to Portugal or South Africa because of the provisicns of paragraph 10 of article IV
of the Bank's own Articles of Agreement which deal with political activity by the
Bank and its officers.
18. On 8 December 1966 the Gereral Counsel wrote to the Chairmen of the Special
Political Committee of the General Assembly (A/SPC/115 dated 10 December 1366)
{appendix 5) which was considering the policies of apartheid of the Government
of South Africa. After referring to General Assembly resolution 2054 A (XX), he
stated that his remarks in the Fourth Committee as to the Bank's position in
regard to loans to Fortugal were of equal application in regard to lcans by the

Penk to South Africa as the issues raised were identical in both cases.
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F. General Assembly resolutions 2184 (XXI), 2189 (XXI) and 2202 (XXI)
of 12, 13 and 16 December 1966 and steps taken to implement them

19. On 12 December 1966 the General Assembly adopted resolution 2184 (XXI)
entitled, "Question of Territories under Portuguese administration" (appendix 6).
This resolution in paragraph 9,

"Appeals once again to all the specialized agencies, in particular to the

International Bank for Reconstruction and Develomment and the International
Monetary Fund, to refrain from granting Portugal any financial, economic or

technical assistance as long as the Govermment of Portugal fails to implement

General Assembly resolution 1514 (Xv),"
and further in paragraph 10,

"Requests the Secretary-General to enter into consultation with the
International Bank for Reconstruction and Development in order to secure

its compliance with General Assembly resolutions 2105 (XX) of 20 December 1965

and 2107 (XX) of 21 December 1965 and with the present resolution.”

20. The Secretary-General of the United Nations wrote to the President of the
Bank (appendix 7), on 15 December 1966, enclosing a copy of General Assembly
resolution 2184 (XXT), drawing attention in particular to paragraphs 9 and 10
thereof, requesting the President's views regarding the timing and modalities for
carrying out of the consultations referred 10, expressing the view that such
consultations fell within article IV, paragraph 2, of the Relationship Agreement
and suggesting that the consultations should be held without delay.
2l. On 15 December 1966 the General Assembly adopted resolution 2189 (XXI)
entitled, "Implementation of the Declaration on the Granting of Independence to
Colonial Countries and Peoples" (appendix 8). This resolution in paragraph 6,
“Declares that the continuation of colonial rule threstens international

peace and security and that the practice of apartheid, as also all forms
of racial discrimination, constitutes a crime against humanity,"

and in paragraph 9,

"Requests all States, directly and through action in the international
institutions of which they are members, including the specialized agencies,
to withhold assistance of any kind to the Governments of Portugal and
South Africa...."
22. On 16 December 1966 the General Assembly adopted resolution 2202 (¥x1)
entitled, "The policies of apartheid of the Government of the Republic of South

Africa" (appendix 9). This resolution in paragraph 1,
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"condemns the policies of apartheid practised by the Government of South
Africa as a crime against humanity," ‘

and in paragraph 6,

"Requests the Secretary-General:... (d) to consult with the International
Pank for Reconstruction and Development in order to obtain its compliance
with the provisions of General Assembly resolutions 2105 (XX)'of
20 December 1965 and 2107 (XX) of 21 December 1965 and also those of the
present resolution, and to report to the General Assembly at its twenty-
second session."
The Secretary-General wrote on 29 December 1966 to the President of the Bank
enclosing a copy of resolution 2202 (XXI) and drawing attention inter alia to
paragraph 6 (d) thereof. '
23. It is against this background that the Secretary-General and the President
of the Bank met on 20 December 1966 and agreed upon the consultations from which

it was decided that the present written exchange of views should take place.

III. EXAMINATION OF THE POSITION ADOPIED BY THE BANK

24, From the statements of the General Counsel of the Bank t0 the Fourth

Commi thee {see paras. 16-18 above), there appear to be two principal reasons
advanced by the Bank for its failure to give effect to the relevant recommendstions
of the General Assembly. The first of these reasons relates to the requirement

of "prior consultation" before either organization makes formal recommendations

to the other, under article IV of the Agreement bringing the Bank into
relationship with the United Nations, which was concluded pursuant to Articles 57
and 63 of the Charter of the United Nations, and which came into force on

15 November 1947 (United Natione Treaty Series 1948, Volume 16, page 346). The
second reason is based upon the Bank's interpretation of its own Articles of
Agreement, which came into force on 27 December 1945 (United Nations Treaty Series,
1947, Volume 2, page 134), in particular section 10 of article IV thereof which
prohibits political activities by the Bank and its officers. These two reascns are

examined separately below.
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A. The guestion of "reasonable prior consultation" under article IV
of the Relationship Agreement

25. In regard to loans made to Fortugal during 1966 after the text of General
Assembly resolutions 2105 (XX) and 2107 (XX) had been communicated to it, the
Bank's position appears to be that as, in its view, there had been no consultation
with the Bank prior to the adoption of these two resolutions by the General
Assembly, the subsequent communication of the text of the resolutions did not
have the effect of converting them into "formal recommendations” within the
meaning of article IV, paragraph 2, of the Agreement between the United Nations
and the Barnk. In these circumstances the Bank did not feel obliged cor free to
give such resolutions the "consideration™ required by paragraph 2 of article IV
of the said Agreement.

26. Article IV of the Relationship Agreement reads as follows:

"L. The United Nations and the Bank shall consult together and exchange
views on matters of mutual interest.

"2. Neither organization, nor any of their subsidiary bodies, will present
any formal recommendations to the other without reasconable prior consultation
with regard thereto. Any formal recommendations made by either organization
after such consultation will be considered 28 soon as possible by the
appropriate organ of the other,

"3. The United Nations recognizes that the action to be taken by the Bank
on any loan is az matter to be determined by the independent exercise of the
Bank's own judgement in accordance with the Bank's Articles of Agreement.
The United Nations recognizes, therefore, that it would be sound policy to
refrain from making recommendations to the Bank with respect to particular
loans or with respect to terms of conditions of financing by the Bank. The
Bank recognizes thet the United Nations and its organs may appropriately
make recommendations with respect to the technical aspects of reconstruction
or development plans, programmes or projects."
27. From the text of the above article, and the records of the discussion
preceding its adoption, it is clear that the "reasonable prior consultation" is
not a mere formality, but is required before formal recommendations are made by
one crganization to the othef, 50 as to permit the latter to submit any views it
may have on why such recommendations should not be made. However, there is rothing
in the records or in the Agreement itself which assists in an interpretation as
to what form, kind, or extent of "reasonable prior consultation" is necessary in

order to comply with the requirements of paragraph 2 of article IV.
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28. As the records do not disclose what constitutes "reasonable prior
consultation", this point is open to inmterpretation. 1In the iight of the contimaed
efforts of the Specisl Committee and the United Nations Secretariat from
15 March 1962, through transmission of resolutions, requests for information and
invitations for the Bark to appear before the Commitiee, it may well be argued
that reasonable consultation had taken place before Assembly resolutions 2105 (XX}
and 2107 (XX) were adopted., Furthermore, the Bank had full knowledge of the type
of recommendation contained in these resolutions prior to their adoptionm, as the
United Nations Secretariat had previously transmitted tc the Bank resolution
A/AC.109/12H whereby the Special Committee appealed to and requested 1t to refrain
from granting Portugal any financial assistance. However, the Bank failed to take
sdvantage of the opportunity provided by the transmission of this resolution to
indicate that it had reservations regarding the possibility of its giving effect
to a resolution of this nature. It may therefore be maintained with some cogency
that the Bank was under an obligation to treat resolutions 2105 (¥X) and 2107 (XX)
os "formal recomrendations" to be considered as soon as possible by the appropriate
crgans of the RBank. Even if the argument is not accepted, the wording of
paragraph 2 of article IV of the Relationship Agreement does nhot preclude the
Bank from considering and giving effect to recommendations which are not "formal
recommendations', particularly in the circumstances here involved where the Bank
was fully aware throughout of the developments takeing place in the United Nations
regarding Portugal and South Africa. |
29. Vhile it may be necessary to define what constitutes "reasonable prior
consultation" for the future, it is no longer at issue in the existing situation.
The present position appears to be that the discussion at the 1645th meeting of
the Fourth Cormittee in which the General Counsel participated as representative
of the Bank, must be regarded as constituting the prior consultation reguired by
paragraph 2 of article IV of the Relationship Agreement, at least in respect of
General Assembly resolution 2184 (XXI). Similarly, adequate prior consultation
has taken place regarding General Assembly resolution 2202 (XXI), the Gemneral
counsel of the Rank having communicated in writing (appendix 5) with the Special
pPolitical Committee of the Assembly when that Committee was considering the
adoption of that resolution. Resolutions 2184 (XXI) and 2202 (XXI} both request

/oo
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the Secretary-Qeneral to obtain the Bank's compliance with the earlier General
Assembly resolutions 2105 (XX) and 2107 (XX). Accordingly, it would seem that,
as of the present time, objection by the Bank as to lack of prior consultation
cannot be maintained and the Bank should properly under article IV, paragraph 2

of the Relationship Agreemént consider giving effect to the resolutions in question.

B. The question of the prohlbition of political activities under secticn 10
of article IV of the Bank's Articles of Agreement

30. The question remaining to bé examined is the second aspect of the Rank's
present position, namely, that in any event, its compliance with the reievant
resolutions of the General Assembly to refrain from granting loans to Portugal
and South Africa would be a breach of its own constitution and in particular an
infringement of the requirements of section 10 of article IV of the Bank's Articles
of Agreement. It is clear from the terms of this section that it applies to the
President and other senior members of the staff, and also to the Bank as an
institution together with its organs, the Board of Governors and the Executive
Directors. However, the scope attributed by the Bank to the words "political
affairs", "political character of the member" and "econcmic considerations", all
of which appear in that section, does not appear to be justified by the history,
wording or context of section 10.

31. In stating its position the Bank appears to claim firstly that the conduct
of the Governments of Portugal and South Africa in failing to observe their
international obligations under the United Nations Charter to give effect to
Security Council and General Assembly resolutions relating 10 the maintenance

¢f peace and security is a "political affair" or a reflection of the "politieal
character" of those countries and secondly that the last sentence of seetion 10
of article IV reguires the Bank to exclude from its consideration of loan
applications all matters other than economic congiderations and this provision
in itself precludes the Bank from taking account of the relevant resolutions.
32. Section 10 of article IV of the Bank's Articles of Agreement reads as follows:

"Section 10, Politieal Activity Prohibited.

“The Bank and its officers shall not interfere in the rolitical affairs
Of any member; nor shall they be influenced in their decisions by the
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political character of the member or members concerned. Only economic

considerations shall be weighed impartially in order to achieve the purposes

stated in Article I." :
It is submitted that, contrary to the position presently adopted by the Bank, the
sole purpose of section 10 is to prohibit interference in the ipternal political
affairs of a Member State and discrimination against any member country because
of the political character of its government. This is probably one of the reasons
why the section goes on to provide, in contradistinction, that only "economic
considerations™ shall be relevant to the decisions of the Bank and its officers.
This latter provision, therefore, merely serves to elaborate and emphasize those
factors which must bhe excluded from consideration (internal political affairs) by
making express reference to certain factors (economic considerations) which
obviously must be taken into consideration. Thus the last sentence of the section
should not be regarded in isolation from the first sentence and interpreted as
expressly confining the Bank to a consideration of nothing but the economic facts
relevan£ to g particular loan and obliging it to disregard other material factors
such as the international conduct of a member country and its repercussions upon
international peace and security. That the Bank does not disregard other material
factors is clear from the resolution it adopted regarding General Assembly
resolution 377 (V), entitled "Uniting for Peace™, which is referred to in greater
detail in paragraph 38 below.
3%, In support of this interpretation of section 10 of article IV of the Articles
of Agreement it is of interest to consider the legislative history of this section.
The original draft, submitted as gection 11 to the United Nations Monetary and
Financial Conference held at Bretton Woods in July 1944 reads as follows:

"Seetion 11. Political Activity Prohibited.

"The Bank and its officers shall scrupulously avoid interference in the
political affairs of any member. This provision shall not limit the right
of an officer of the Bank to participate in the political life of his own
country.

"The Bank shall not be influenced in its decisions with respect to
applications for loans by the political character of the government of the
member concerned with the loan. Only economic considerations shall be
relevant to the Bank's decision.

...
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“The Bank, acting with the strictest impartiality, shall pay particular

‘regard, both in selecting the place of its borrowing and of its lending

to maintaining the equilibrium of the international balance of payments

of members,"
During the Conference, for reasons which the available records do not disclose,
the passage relating to officers of the Bank being permitted Lo engage in the
political affairs of the officer's country and the words "of the Government" after
the words "political character" were omitted. None the less, their inclusion in
the original draft supports the view that the primary intention of this section
Of article IV is to prohibit actions by the Bank or its officers which involve a
participation or interference in the internal rolitical life of a member country
and also to ensure that the type or nature of the government within a member
country is of no conseguence to the Bank or its officers.
34, The relevant General Assembly resolutions deal, however, not with internal
political affairs but with situations threatening international peace and security
arising from the failure of Portugal and South Africa to observe their obligations
under the Charter and international law. TFor example, General Assembly resolution
2105 (XX} in its preamble deplores

"the negative attitude of certain colonial Powers, and in particular the

unacceptable attitude of the Governments of Portugal and South Africa, which
refuse to recognize the right of colonial peoples to independence",

and later specifically stresses that
“the continuation of colonial rule and the practice of apartheid as well
as all forms of racial discrimination threaten international peace and

security and constitute a crime against humanity".

General Assembly resolution 2107 (XX) also in its preamble recites the General
Assembly's conviction that,
"The attitude of Portugal towards the African population of its colopies
and of the neighbouring states constitutes a threat to international peace
and security,"

and goes on to condemn

"The colonial policy of Portugal and its persistent refusal to carry out
the resoclutions of the Ceneral Assembly and the Security Council".

/...
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Finally, General Assembly resolution 218L (XXI) expresses deep concern

"at the critical and explosive situation which is threatening peace and
security owing to the intensification of the measures of oppression and
military operation against the people of the territories under FPortuguese
administration'.
25, Security Council resolutions 180 (1963) of 31 July 1963 (appendix 10),
181 (1963) of T August 1963, 182 (1963) of 4 December 1963, 191 (1964 ) of
18 June 1964 and 218 (1965) of 23 November 1965 (appendix 11), also recognize the
situation in South Africa and the situation resulting from the policles of
Portugal as serlously disturbing international peace and security and in
resolution 218 (1965) the Security Council expressed its conviction that the
implementation of its pertinent resolutions and those of thé General Assembly
was the only means to achieve the peaceful solution of the question of Portuguese
Territories.
36. Neither the prohibition on political activity nor the enjoinder to have
regard to economic considerations only, contained in section 10 of article IV of
the Bank's Articles of Agreement, preclude a consideration by the Bank of the
international conduct of a member country condemned in relevant General Assembly
resolutions as being in violation of that country's fundamental Charter
obligations and as threatening international peace and security. Therefore
section 10 is not a sufficient legal justification for the RBank's failure to
comply with General Assembly resolutions adopted in discharge of the Assembly's
function in connexion with the maintenance of international peace and securlty and
the observance of international law.
37. Acceptance of an interpretation of section 10 of article IV of the Articles
of Agreement which does not preclude the Bank from taking into account conduct of
a member country in the international field which 1s in breach of that State's
obligations under the Charter relating to the maintenance of peace and security
is consistent with the acceptance by the Bank representatives and the adoption
by the Board of Governors of article VI of the Relationship Agreement which
provides as follows:

"] Mhe Bank takes note of the obligations assumed, under paragraph 2 of
Article 48 of the United Nations Charter, by such of its members as are also

/on
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members of the United Nations; to carry out the decisions of the Security
Council through their action in the appropriate specialized agencies of which
they are members, and will, in the conduct of its activities, have due regard
for decisions of the Security Council under Articles 41 and 42 of the United
Nations Charter."
38. It is clear that under this Article the Bank, in addition to taking note of
the separate obligations of its members under the Charter, itself assumed an
cbligation t¢ have due regard, in the conduct of its activities, for the decisions
of the Security Council relating to matters of peace and security. Is this “due
regard" confined to decisions of the Security Council under Articles 41 and 42 of
the United Nations Charter? Considerations of principle and of practice indicate
that this guestion should be answered in the negative. As a matter of rrinciple,
article IV of the Relationship Agreement provides for the consideration of
recommendations by the United Nations other than decisions of the Security Council
under Articles 41 and 42 of the Charter. As a matter of practice, it is highly
material to note that on 13 September 1951, without any relevant amendment of its
Articles of Agreement, the Bank considered itself empowered to pass a resolution
to the effect that "the Bank, in the conduct of its activities, shall.have due
regard for recommendations of the General Assembly made pursuant" to General
Assembly resolution 377 (V), "Uniting for Peace" resoluticon. This action by the
Board of Governors, the Organ of the Bank expressly charged under article IX of
the Bank's Articles of Agreement with authority to interpret those articles, is
the strongest possible evidence that there is no constitutional objection to the
Bank, in its "consideration" of General Assembly resolutions relating to Portugal
and South Africa, having due regard for and complying with the recommendations
contained in such resolutions.
39. By agreeing to the inclusion of article VI in the Relationship Agreement the
Bank accepted in principle that in the case Of Security Council decisions relating
to the maintenance of peace and security, section 10 of article IV of its Articles
of Agreement did not preclude the Bank from having regard to the international
conduct of a Member State. Likewise, by its resolution of 13 September 1951, the
Bank recognized in principle that section 10 did not prevent it from having due
regard to recomendations of the General Assembly relating to international peace

and security. It is therefore inconsistent for the Bank now to insist that having

[en.
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regard to General Assembly resolutions 2105 (XX), 2107 (XX), 218k (XX1) and

2202 {XXI) which relate to the international conduct of Portugal and South Africa
and the threat which such conduct poses to international peace and security would
be s breach of its obligations under section 10 of article IV of its Articles of
hgreement. If it is not a breach in the case of Security Council decisions, how
can it in principle be a breach in the case of General Assembly resolutlons
relating to the same matters, namely maintenance of international peace and
security, particularly as the Bank has already recognized that it is not a breach
in relation to another General Assembly resolution relating 1o international peace
and security?

4o. From the foregoing examination of the Pank's present position it appears that
the interpretation of section 10 of article IV presently adopted by the Bank
extends the scope of that section unnecessarily. Furthermore, such an
interpretation is not consistent with the principle accepted by the Bank and
adopted in article VI of the Relationshlp Agreement and evidenced by the resolution
passed by the Bank on 135 September 1551. On the other hand, 2 more reasonable
interpretation properly can be given to section 10 of article IV of the Articles
of Agreement, which would reflect the principle underlying article VI of the
Relationship Agreement, be in accord with the Board of Governors! decision of

13 September 1951, and at.the same time permit the Bank to have regard for and
comply with the relevant General Assembly resolutions requesting it to refrain
from granting any form of economic assistance to Portugal and South Africa.

41. Against the above legal background, it may also be useful to take account of
the Bank's position as a member of the United Nations family of institutions.

It seems hardly likely that the Bank would wish to ignore entirely the virtually
unanimous condemnation by the international community, expressed through the
United Nations as the organ having primary responsibility in this field, of the
international conduct of Portugal and South Africa. The international institutions
created after the Second World War were intended to work in harmony in the
maintenance of international peace and security and not in conflict. In the
circumstances, it seems incongruous that, on the one hand the General Assembly of

the United Nations has found that the policies of certain States threaten

feun
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international peace and security and that they are guilty of practices
constituting "a crime against humanity", and on the other, the Bank feels bound
to grant loans to those States on the basis solely of the economic considerations

that the projects involved are sound and that repayment is guaranteed.
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APPENDIX 1

General Assembly resolution 1514 (XV)

Declaration on the Granting of Independence to
Colonial Countries and Peoples

The General Assembly,

Mindful of the determination proclaimed bylthe peoples of the world in the
Charter of the United Nations to reaffirm faith in fundsmental human rights, in the
dignity and worth of the humen person, in the equal rights of men and women and of
nations large and small and to promote social progress and better standards of life
in larger freedom,

Conscious of the need for the creation of conditions of stability and well-being
and peaceful and friendly relations based on respect for the principles of equal
rights ard self-determination of all peoples, and of universal respect for, and
observance of, human rights and fundamental freedoms for all without distinctionras
to race, sex, language or religion,

Recognizing the passionate yearning for freedom in all dependent pecples and
the decisive role of such peoples in the attainment of their independence,

fware of the increasing conflicts resulting from the denlal of or impediments
~in the way of the freedom of such peoples; which constitute a seriocus threat to world
peace,

Congidering the important role of the United Nations in assisting the movement
for independence in Trust and Non-Self-Governing Territories,

Recognizing that the peoples of the world ardently desire the end of colonialism
in all its manifestations,

Convinced that the continued existence of colonialism prevents the development
of international econcmic co-operation, impedes the social, cultural and economic
development of dependent peoples and militates against the United Nations ideal of
universal peace,

Affirming that peoples may, for their own ends, freely dispose of their natural
wealth and resourceg without prejudice to any obligations arising out of
international economic co-operation, based upon the principle of mutual benefit, and

international law,
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Believing that the process of liberation is irresistible amd irreversible and
that, in order to avoid serious crises, an end must be put to colonialism and all
practices of segregation and discrimination associated therewith,

Welcoming the emergence in recent years of a large number of dependent
territories into freedom and independence, and recognizing the increasingly powerful
trends towards freedom in such territories which have not yet attained independence,

Convinced that all peoples have an inalienable right to complete freedom, the
exercise of their sovereignty and the integrity of their national territory,

Solemnly proclaims the necessity of bringing to a speedy and unconditional end

colonialism in all its forms and manifestations;

And tc this end

Declares that:

1. The subjection of peoples to alien subjugation, domination and
exploitation constitutes a denial of fundamental human rights, is contrary to the
Charter of the United Nations and is an impediment to the promotion of world peace
and co-operation.

2. All peoples have the right to self-determination; by virtue of that
right they freely determine their political status and freely pursue their economic,
social and cultural development.

3. Inadequacy of political, economic, social or educational preparedness
should never serve as a pretext for delaying independence.

L, All armed action or repressive measures of all kinds, directed ageinst
dependent peoples shall cease in order 1o enable them tc exercise peacefully and
freely their right to complete independence, and the integrity of their national
territory shall be respected.

5. Immediate steps shall be taken, in Trust and Non-Self-Governing
Territories or all other territories which have not yet attained independence, to
transfer all powers to the peoples of those territories, without any conditicng or
reservations, in accordance with their freely expressed will and desire, without
any distinction as to race, creed or colour, in order to enable them to enjoy

complete independence and freedom.
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6. Any attempt aimed at the partial or total disruption of the national unity
and the territorial integrity of a country is incompatible with the purposes and
principles of the Charter of the United Nations.

7. 411 States shall observe faithfully and strictly the provisions of the
Charter of the United Wations, the Universal Declaration of Human Rights and the
present Declaration on the basis of equality, non—intefferende in the internal

affairs of all States, and respect for the sovereign rights of all peoples and
their territorial integrity.

okT7th plenary meeting,
14 December 1960.
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APPENDIX 2

General Assembly resolution 2054 (XX)

The policies of apartheid of the Government
of the Republic of South Africa

A

The General Assembly,

Recalling its resolutions on the policies of apartheid of the Government of
the Republic of South Africa,

Having considered the reports of the Special Committee on the Policies of
Apartheid of the Government of the Republic of South Africa,2 o

Considering the recommendations and conclusions contained in the reportp/ of
the Group of Experts established under Security Council resolution 182 (1963) of
4 December 1963,

Recalling Security Council resolution 191 (1964) of 18 June 196k,

Gravely concerned at the aggravation of the explogsive situation in the

Republic of South Africa as a result of the continued implementation of the policies
of apartheld by the Government of South Africa in violation of its obligations under
the Charter of the United Nations and in defiance of the resolutions of the Security
Council and the General Assembly,

Profoundly disturbed at the fact that the policies and actions of the Government

of South Africa are thus aggravating the situation in neighbouring territories in

gouthern Afriecs,

g/ Official Records of the General Assembly, Nineteenth Session, Annexes,
amex No. 12, documents A/5692, A/5707, A/5825 and Add.1; ibid., Twentieth
Session, Annexes, agenda item 36, documents A/5932 and A/5957.

Q/ See Official Records of the Security Council, Nineteenth Year, Supplement for
April, May and June 1964, document S/5658, annex.
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Noting the measures taken by Member States in pursuance of the resclutions of
the General Assembly and the Security Council,

Having studied the notes, annexed to the Special Committee's report of

17 June 1965, on the build-up of military and police forces in the Republic of
South Africa and on recent investments by foreign-owned corporations in that
country,c

Considering that prompt and effective internaticnal action is imperative in
order to avert the grave danger of a violent racial conflict in Africa, which would
inevitably have grave repercussions throughout the world,

Recalling its resolution 1761 (XVII) of 6 Wovember 1962 recommending the
application of economic and diplomatic sanctions against South Africa,

1. Urgently appeals to the major trading partners of the Republic of South

Africa to cease their increasing economic collaboration with the Government of South
Africa, which encourages that Government to defy world opinion and to accelerate
the implementation of the policies of apartheid;

2. Expresses its appreciastion tc the Special Committee on the Policies of

apartheid of the Government of the Republic of South Africa and requests it to
continue to perform its functions;

3. Decides to enlarge the Special Committee by the addition of six members,
to be appointed by the President of the General Assembly on the basis of the
following criteria:

(a) Primary responsibility with regard to world trade;

(b} Primery responsibility under the Charter of the United Nations for the
maintenance of international peace and security;

(¢) Equitable geographical distribution;

L, Condemns the Government of Scuth Africa for its refusal to comply with
the resolutions of the Security Council and the General Assembly and its continued
implementation of the policies of apartheid;

E/ Official Records of the General Assembly, Twentieth Session, Annexes, agenda
item 36, document A/5932, annexes I and II.

d/ See A/6226.

foos
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5. Firmly supports all those who are opposing the policies of apartheid and

particularly those who are combating such policies in South Africa;

6. Draws the attention of the Security Council to the fact that the situation

in South Africe constitutes a threat to international peace and security, that
action under Chapter VII of the Charter is essential in order to solve the problem
of apartheid and that universally applied economic sanctions are the only means of
-achieving a peaceful solution;

7. Deplores the actions of those States which, through political, economic
and military collsboration with the Govermment of South Africa, are encouraging it
to persist in its racial policies;

8. Again requests all States to comply fully with all the resolutions of the

Security Council on this question and to halt forthwith the sale and delivery to
South Africa of arms, ampunition of all types, military vehicles, and equipment and
materials intended for their manufacture and maintenance;

9. Requests the Secretary-General, in consultation with the Special
Ccrmittee, to take appropriate measures for the widest posgible dissemination of
information on the policies of apartheid of the Government of South Africa and on
United Nations efforts to deal with the situation, and requests all Member States,
specilalized agencies and non-governmental organizations, tc co-operate with the
Secretary-General and the Special Committee in this regard;

10. Invites the specialized agencies:

(a) To take the necessary steps to deny technical and economic assistance to
the Government of South Africa, without, ﬁowever, interfering with humanitarign
agsistance to the vietims of the policies of apartheid;

(b) To take active measures, Within their fields of competence, to compel the
Govermment of South Afvica to abandon its racial policies;

(¢} To co-operate witﬁ the Special Committee in the implementation of its
terms of reference;

11. Requests the Secretary-General to provide the Special Committee with all
the necessary meansg, including appropriate financi;l means, for the effective '

~accompliskment of its task.

1395th plenary meeting,
15 December 1065.
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APPENDTX 3

General Assembly resolution 2105 (¥X)

Implementation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples

The General Assembly,

Recalling the Declaration on the Granting of Independence to Colonial Countries
and Peoples, contained in its resolution 1514k (XV) of 14 December 1960, and its
resolutions 1654k (XVI) of 27 November 1961, 1810 (XVII) of 17 December 1962 and
1956 (XVIII) of 11 December 1963,

Recalling also its resolutions 1805 (XVII} of 14 December 1962 and 1899 (XVIII)
of 13 November 1963 by which it assigned to the Special Committee on the Situation

with regard to the Implementation of the Declaration on the Granting of Independence
to Colonial Countries and Peoples tasks relating to South West Africa, and its
resolution 1970 (XVIII) of 16 December 1963 by which it entrusted to the Special
Committee additional functions relating to ianformation transmitted under
Article T3 e of the Charter of the United Nations,

Having considered the reports prepared by the Special Committee for the years
19642/ ana 1965,%

Noting with deep regret that five years after the adopticn of the Declaration

many Territories are still under colonial domination,

Teploring the negative attitude of certain colonial Powers, and in particular
the unacceptable attitude of the Govermments of Portugal and South Africa, which
refuse to r ecognize the right of colonial peoples to independence,

Concerned about the policy of colonial Powers to circumvent the rights of
colonial peoples through the promotion of the systematic Influx of foreign
Immigrants and the dislocation, deportation and transfer of the indigencus
inhabitants,

g/ Official Records of the General Assembly, Nineteenth Session, Annexes,
annex No. 8 (part I) (A5800/Rev.l).

b/  Thid., Twentieth Session, Annexes, addendum to agenda item 23 (A/6000/Rev.l).
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Noting the action taken and envisaged by the Special Committee regarding the
list of Territories to which the Declaraticn is applicable,

Deploring further the attitude of certain States which, despite the
resolutions of the General Assembly and of the Special Committee, continue to

co-operate with the Governments of Portugal and South Africa and even to provide

them with aid which is being used by the two Govermments to Intensify the
repression of the oppressed African populations,

Fully aware that the continuation of colonial rule and the practice of apartheid
as well as all forms of racial discrimination threaten international peace and
security and constitute a crime against humanity,

Having adopted resolutions on specific Territories considered by the Special
Committee,

1. Reaffirms its resclutions 1514 (XV), 165k (XVI), 1810 (XVII) and
1956 (XVIII);

2. Notes with appreciation the work accomplished by the Special Committee

on the Situation with regard to the Implementation of the Declaration on the
Granting of Independence to Colonial Countries and Peoples and congratulates it
on the efforts it has made to implement the Declaration:

5. Approves the reports of the Special Committee and again invites the
administering Powers to implement the recommendations contained therein;

L, Deeply regrets the refusal of certain colonial Powers to co-operate with

the Special Committee and thelr continued disregard of the resolutions of the
Generzal Agsembly;

e Calls upon the colonial Powers to discontinue their policy of violating
the rights of colonial peoples through the systematic influx of foreign immigrants
and the dislocation, deportation and transfer of the indigenous inhabitants;

6. Requests the Specisl Committee to continue to perform its task and to
continue 0 seek the best means for the imrediate and full application of
resolution 1514 (XV) to all Territories which have not yet attained independence;

T Approves the programme of work envisaged by the Special Committee during
1966, including the possibility of holding a series of meetings in Africa and the
- sending of visiting groups to Territories, particularly in the Atlantic, Indian

and Pacific Ocean areas;
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8. Reguests the Special Committee to pay particular attention to the small
Territories and to recommend to the Ceneral Assembly the most appropriate ways,
as well as the steps to be taken, to enable the populations of those Territories
to exercise fully their right to self-determination and independence;

9. Requests the Special Committee, whenever it considers it appropriate to
recommend a deadline for the accession to independence of each Territory in
accordance with the wishes of the people;

10. Recognizes the legitimacy of the struggle by the peoples under colonial
rule to exercise their right to self-determination and independence and invites
all States to provide material and moral assistance to the national liberation
movements in colonial. Territories;

11. Regquests all States and international institutions, including the
specializéd agencies of the United Nationé, to withhold assistance of any kind to
the Goverrnments of Portugal and South Africa until they renOunCe\fheir policy of
colonial domination and racial discrimination;

12. Requests the colonial Powers to dismantle the military hases installed
in colonial Territories and to refrain from establishing new ones;

13. Requests the Special Committee to apprise the Security Council of
developments in any Territory examined by it which may threaten international
peace and security and to make suggestions which might assist the Council in
considering appropriate measures under the Charter of the United Nations;

14. Requests the Secretary-General to take all necessary measures to promote
the large-scale dissemination of the Declaration and of the work of the Special
Committee, in order that world opinion may be sufficiently informed of the serious
threat to pemce posed by colonialism and apartheid, and calls upon all
administering Powers to co-operate with the Secretary-General in his efforts;

15. Requests the Secretary-General to continue to provide the Specilal
Committee with all the facilities and personnel necessary for the implementation

of its mandate.

1405th plenary meeting,
20 December 1965.
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APPENDIX 4

General Assembly resolution 2107 (XX)

Question of Territories under Portuguese administration

The General Assembly,

Hoving examined the chapters of the reports of the Special Committee on the

Situation with regard to the Implementation of the Declaration on the CGranting of
Independence to Colonial Countries and Peoples relating tc the Territories under
Portuguese administration,g/

Having heard the statements of the petitioners,

Recalling its resolution 1514 (XV) of 14 December 1960 containing the
Declaration on the Granting of Independence to Colonial Countries and Peoples,

Recalling also Security Council resolutions 163 (1961) of 9 June 1961,
180 (1963) of 31 July 1963, 183 (1963) of 11 December 1963 and 218 (1965) of
23 November 1965, and General Assembly resolutions 1807 (XVII) of 14 December 1962,
1819 (XVII) of 18 December 1962 and 1913 (XVIII) of 3 December 1963, as well as
the relevant resolutions of the Special Committee, adopted on 3 July l96h9/ and
10 June 1965.9/

Noting with deep concern that, in spite of the measures laid down by the

Security Council in the aforementioned resolutions, the Government of Portugal is
intensifying the measures of repression and military operations against the African
people of these Territories with a view to defeating their legitimate aspirations
to self-determination, freedom ang independence,

Further noting with deep concern that the activities of the foreign financial

interests in these Territories are an impediment to the African people in the

realization of their aspirations to freedom and independence,

g/ Official Records of the General Assembly, Nineteenth Session, Annexes,
annex No. 8 (part I) (A/5800/Rev.1), chapter V; ibid.. Twentieth Session,
Arnexes, addendum to agenda item 23 (4/6C00/Rev.1), chapter V. -

b/ Ibid., Nineteenth Session, Annexes, amnex No. 8 (part 1) (4/5800/Rev.l),
chapter V, para. 352.

¢/ Ibid., Twentieth Session, Annexes, addendum to agenda item 23 (A/60CO/Rev.l),
chapter V, para. 415.

/
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Considering that the evidence submitted by the petitioners confirmed thét the
Government of Portugal has continued to use the aid and weapons that it recelves
from its military allies against the populations of Angola, Mozambique, so-called
Portuguese Guinea and other Territories under its administration,

Convinced that the attitude of Portugal towards the African population of its
eolonies and of the neighbouring States constitutes a threat to international
peace and security,

1. Reaffirms the right of the peoples of the African Territories undef
Portuguese administration to freedom and independence and recognizes the legitimacy
of their struggle to achieve the rights laid down in the Charter of the United
Mations, the Universal Declaration of Human Rights and the Declaration on the
Granting of Independence to Colonial Countries and Peoples;

2. Approves the chapters of the reports of the Special Committee on the
Situation with regard to the Implementation of the Declaration on the Granting of
Independence to Colonlal Countries and Peoples relating to the Territories under
Portuguese administration and endorses the conclusions and recommendations
contained therein;

3. Appeals to all States, in co-operation with the Organization of African
Unity, to render the people of the Territories under Portuguese administration the
moral a2nd material support necessary for the restoration of their inalienable
rights;

. Condemns the colonial policy of Portugal and its persistent refusal to
carry out the resolutions of the General Assembly and the Security Council;

5. Condemns the policy of the Government of Portugal which violates the
economic and political rights of the indigenous population by the establishment,
on a large scale, of foreign immigrants in the Territories and by the exporiting of
workers to South Africa;

6. Requests all States to prevent such activities on the part of their
nationals in the foreign financial interests which are an impediment to the
attainment by the people of their legitimate rights of freedom and independence;

Te Urges Member States to take the following measures, separately or
collectively:

(a) To break off diplomatic and consular relations with the Govermment of

Portugal or refraln from establishing such relations;
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(b) To close their ports to all vessels flying the Portuguese flag or in
the service of Portugal;

(cJ To prohibit their ships from entering any ports in Portugal and its
colonial territories;

(a) To refuse landing and transit facilities to all aircraft belonging to
or in the service of the Covernment of Portugal and to companies registered under
the laws of Portugalj;

(e) To boycott all trade with Portugal;

8. Requests all States, and in particular the military allies of Portugal
within the framework of the North Atlantic Treaty Organization, to take the
following steps: -

(a) To refrain forthwith from giving the Portuguese CGovernment any
assistance which would enable it to continue its repression of the African people
in the Territories under its administration;

(b) To take all the necessary measures to prevent the sale or supply of
arms and military equirment to the Govermment of Portugal; '

(c) To stop the sale or shipment to tﬁe Government of Portugal of equipment
and materials for the manufacture or maintenamce of arms and ammunition;

. Appeals to all the specialized agencies, in particular to the
International Bank for Reconstruction and Development and the International
Monetary Fund to refrain from grenting Portugel any financlal, economic or
technical assistance so long as the Covernment of Portugal fails to implement
General Assembly resclution 1514 (XV);

10. Requests the United Nations High Commissioner for Refugees, the
specialized agencies concerned and other international relief organizations to
increase their assistance to the refugees from the Territories under Portuguese
administration and to the people who have suffered from military operations;

11. Requests the Security Council to congider putting inte effect against
Portugal the appropriate measures laid down in the Charter, for the purpose of
carrying cut its resolutions concerning the Territories under Portuguese

domination;
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12. Decides to include the question of the Territories under Portuguese

sdministration in the provisional agenda of its twenty-first session.

1407th plenary meeting,
21 December 1965,
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APPENDIX 5
Letter dated 3 December from the General Counsel of the

International Bank for Reconstruction asnd Development to
‘the Chairman of the Special Political Committee a/

Our representative at the United Nations, Mr. Federico Consolo, has reported
that he has learned that the Special Political Committee of the General Assembly
has commenced consideration of the question of apartheid in South Affica. From
our reading of the annual report to the General Assembly of the Special Committee
on the Policies of Apartheid of the Government of South Africa (Uhited Kations
Gocument 8/7565, 25 October 1966), it would appear that members of the Special
Political Committee may well refer to the loan operations in South Africa of the
International Bank for Reconstruction and Development in the context of General
Assembly resolution 2054 A (XX).

On 28 November 1966, on the invitation of the Chairman of the Fourth Committee;
I made a statement on behalf of the International Bank for Reconstruction and
Development to the Committee during its consideration of the guestion of the
Pbrtﬁguese Territories in Africa. The record of this statement and of the
subsequent questions of delegates and of my answers is to be found in United
Nations document A/C.%/SR.1645, 1 December 1966. My statement also covered the
guestion of the Bank's loan operations in South Africa. The question of the
Bank's position with respect to Gemeral Assembly resolutions 2105 (XX) and
2107 (XX) was subsequently also discussed at some length at the 1653rd meeting
of the Fourth Committee on 3 December 1966, at which meeting
Mr. Constantin A. Stavropoulos, Legal Counsel of the United Nations participated.
The summary record of this meeting has not yet been received by us. You will
also see that this guestion is reflected in the draft report of the Fourth
Committee to the General Assembly (United Nations document A/C.4/L.8L6,

5 December 1966), and in the draft resolution on this item, as adopted by the
Fourth Committee (United Nations document A/C.4/L.84k2/Rev.l, 5 Decewber 1966).

‘a/ Previously issued under the symbol A/SPC/115.
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The issues raised with respect to the Bank's loan operations in metropolitan
Portugal are identical to those regarding loan operations in South Africa. I
therefore thought it proper to bring the foregoing to your attention and T would
be grateful if this letter could be circulated as a Committee document.

(Signed) A. BROCHES
General Counsel .
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APPENDIX 6

General. Assembly resolution 2184 (XXI)

Question of Territories under Portuguese administration

The General Assembly,

Having examined the chapter of the report of the Special Committee on the

Situation with regard toc the Implementation of the Teclaration on the Granting of
Independence to Colonial Countries and Peoples relating to the Territories under
Portuguese administration,a

Having heard the statements of the petitioners,

Recalling its resolution 1514 (XV) of 14 December 1960 containing the
Declaration on the Granting of Independence to Colonial Countries and Peoples,
Recalling also Security Council resolutions 163 (1961) of ¢ June 1961,
180 (1963) of 31 July 1963, 183 (1963) of 11 December 1963 and 218 {1965) of
23 November 1965,
Recalling further General Assembly resolutions 1807 (XVII) of 14 December 1962,
1819 (XVII) of 18 December 1962, 1913 (XVIII) of 3 December 1963 and 2107 (XX)
of 21 Tecember 1965,.35 well 25 the relevant resclution of the Special Committee
adopted on 22 June 1966,E/

Deeply concerned at the critical and explosive situation which is threatening

peace and security owing to the intensification of the measures of repression and
military operation against the people of the Territories under Portuguese
administration,

Noting with deep concern that the activities of the foreign financial

interests in these Territories which impede the African people in the realization

of thelr aspirations to freedom and independence continue undiminished,

g/ Official Records of the General Assembly, Twenty-first Session, Annexes,
addendum to agenda item 23 (4/6300/Rev.l), chapter V.

b/  Ibig., para. 675.
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Further noting with deep concern that Portugal continues to use the aid and

weapons that it receives from its military allies against the populstion of these
Territories,

1. Reaffirms the inalienablie right of the peoples of the Territories under
Portuguese domination to freedom and independence, in accordance with General
Assembly resolution 1514 (XV), and recognizes the legitimacy of their struggle to
achieve this right;

2. Approves the chapter of the report of the Special Committee on the
Situation with regard to the Implementation of the Declarstion on the Granting of
Independence to Colonizl Countries and Peoples relating to the Territories under
Portuguese administration and endorses the'conclusions and recommendations
contained therein;

3. Condemns, as a crime against humanity, the policy of the Governmeht of
Portugal, which violates the economic and political rights of the indigenous
population by the settlement of foreign immigrants in the Territories and by the
exporting of African workers to South Africa;

L. Further condemns the activities of the financial interests operating in

the Territories under Portuguese domination which exploit the human and material
resources and impede the progress towards freedom and independence of the peoples
of the Territories;

5. Calls upon Portugal to apply immediately the principle of
self-determination to the peoples of the Territories under its administration,
in accordance with General Assembly resolution 1514 (XV) and Security Council
resolutions 183 (1963} and 218 (1965);

6.  Appeals to all States to give the peoples of the Territories under
Portuguese domination the moral and material support necessary for the restorstion
of their inalienable rights and to prevent their naticnals from co-operating with
the Portuguese authorities, especially in regard to investment in the Territories;

Te Recommends to the Security Council that it make it obligatory for all
States, directly and through their action in the appropriate international égencies
of which they are members, to implement the measures contained in General Assembly

resolution 2107 (XX), and in particular those mentioned in paragraph 7 thereof;

/v
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8. Requests all States, and in particular the military allies of Portugal
within the framework of the NWorth Atlantic Treaty Organization, to take the
following steps:

(2) To desist forthwith from glving the Portuguese Government any assistance
which enablés it to continue its repression of the African peoples in the
Territories under its domination; |

(E) To take all necessary measures to prevent the sale or supply of arms
and military equipment to the Govermment of Portugal;

(c) To stop the sale or shipment to the Covernment of Portugal of equipment
and materials for the manufacture or maintenance of arms and ammunition;

(Q) To take the necessary measures to put an end to such actlvities as are
referred to in paragraph L4 above;

2. Appeals once again to all the specialized agencies, in particular to

the International Bank for Reconstruction and Development and the International
Monetary Fund, to refrain from granting Portugel any financial, economic or
technical assistance as long as the Government of Portugal fails to implement
General Assembly resolution 15L4k (XV);

10. Requests the Secretary-General to enter into consultation witn the
International Bank for Reconstructicn and Development in order to secure 1ts
compliance with General Assembly resolutions 2105 (XX) of 20 December 1965 and
2107 (¥X) of 21 December 1965 and with the present resoluticn;

11. Fxpresses its appreciation to the United Nations High Commissioner for

Refugees, the specialized agencies concerned and other international relief
organizations for the aid they have extended so far, and requests them, in
co-operation with the Organization of African Unity, to increase thelr assistance
t0 the refugees from the Territories under Portuguese domination and to the people
who have suffered and are still suffering owing to military operations;

12. Decides to include the question of the Territories under Portuguese

administration in the provisional agenda of 1ts twenty-second session.

1490th plenary meeting,
12 December 1966.
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APPENDIX 7
Letter dated 15 December 1966 from the Security Council

o the President of the International Bank for
Reconstruction and Development

I have the honour to transmit herewith a copy of resolution 2184 (XXI)
on the question of Territories under Portuguese administration adopted by
the General Assembly at its 1490th plenary meeting, on 12 December 1966.

In forwarding this resolution, I wish to draw your attention, in
particular, to operative paragraphs 9 and 10. In the former, the General
Assembly appeals once again to all the specialized agencies, and the
International Bank for Reconstruction and Development and the International
Monetary Fund, to refrain from granting any financial, économic or technical
assistance to Portugal so long as the Govermment of Portugal fails to
implement General Assembly resolution 151k (xv).

In operative paragraph 10 of resolution 2184 (XXI), the General
Assembly "requests the Secretary-General to enter into consultation with
the International Bank for Reconstruction and Development in order to secure
its compliance with General Asgembly resolutions 2105 (XX) and 2107 (XX)
and with the present resolution”. The relevant operative paragraphs of

General Assembly resolutions 2103 (XX) and 2107 (XX) read as follows:

_Zﬁésolution 2103 (XX17

"11. Requests all States and international institutions, ineluding the
specialized agencies of the United Nations, to withhold assistance of any
kind to the Govermments of Portugal and South Africa until they rencunce

their policy of colonial domination and racial discrimination;”

Zﬁesolution 2107 (xx)/

"9. Appeals to all specialized agencies, in particular to the
International Bank for Reconstruction and Development and the International
Monetary Fund to refrain from granting Portugal any financial, economic or
technical assistance so long as the Govermment of Portugal fails to

implemeht General Assembly resolution 1514 (XV);"
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As you know, the present resolution was adopted after the Fourth Committee
of the General Assembly had invited and had consulted with a representative of the
International Bank in accordance with Article II, paragraph 3, and Article v,
baragraph 2, of the Agreement of 15 November 1947. Copies of the records of the
debate and other relevant documents are being sent to you under separate cover.

In accordance with the request addressed to the Secretary-General in
operative paragraph 10 of resolution 2184 (XXI), I have the honour to solicit
your views regarding the timing and modalities for the carrying out of the
consultations reférred to.  Such consultations would, in my opinion, faell within
the framework of Article IV, paragraph 2 of the Agreement of November 1947, which
provides that any formal recommendations made by either organization after
consultation will be considered as soon as possible by the appropriate organ of
the other. : _ | : :

Since General Assembly resolution 2184 (XXI) will be discussed by the
Committee of Twenty-Four during its session commencing on 20 February 1967, and
since the Rapporteur of the Fourth Committee expressed the hope of many
delegations at the 1490th Plenary meeting of the General Assembly that the results
of the proposed consultations would be reported to the Special Committee of Twenty-
Four as a matter of urgency, I consider that it would be desirable for the

consultations to begin without delay.

(Signed) U Thant
Secretary-General
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APPENDIX 8

General Assembly resolution 2189 (XXT)

Implementation of the Declaration cn the Granting
of Independence to Colonisl Countries and Peoples

The General Assembly,

Recalling the Declaration on the Granting of Independence to Colonial Countries'
and Peoples, contained in its resolution 1514 (XV) of 1k October 1360,

Recalling its resolutions 1654 (XVI) of 27 November 1961, 1810 (XVII) of
17 December 1962, 1956 (XVIII) of 11 December 1963 and 2105 (XX) of 20 December X965,

Recalling also its resclutions 1805 (XVII) of 1L December 1962 and 1899 (XVIII)
of 13 November 1963, by which it assigned to the Specigl Committee on the Situation

with regard to the Implementation of the Declaration on the Granting of Independence
to Colonial Countries and Peoples tasks relating to South West Africa, and its
resolution 1970 (XVIII) of 16 December 1963, by which it entrusted to the Special
Committee additional functions relating to informgtion transmitted under
Article T3 (e) of the Charter of the United Nations,

Having considered the report of the Special Committee covering its work
during 1966,9/

Noting with deep regret that six years after the adoption of the Declaration

many Territories are still under colonial domination, and deploring the negative
attitude of certain colonial Powers, and in particular the intransigent attitude
of the Goverrnments of Fortugal and South Africa, which refuse to recognize the right
of colonigl peoples to self-determination and independence,

Concerned at the policy followed by colonial Powers to circumventing the
rights of colonial peoples through the promotion of the systematic influx of
foreign immigrants and the displacement, deportation or transfer of the indigenous
inhabitants,

Bearing in mind that the preservation of colonialism and its manifestations,

including racism and apartheid, and the attempts of some colonial Powers to suppress

g/ Official Records of the Genersl Assembly, twenty—first session. gnnexes,
addendum to agenda item 23 {A/6300/Rev.l)
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national libergtion movements by repressive activities and the use of armed force
against peoples are incempatible with the Charter and the Declaration,

Deploring the attitude of certaln States which, despite the resolutions of
the General Assembly and of the Special Committee, continue to co-operate with
the Governmenﬁs of Portugal and South Africa and with the illegal racist minority
régime of Southern Rhodesia, which are continuing to repress the African populations,

Having considered the sections of the report of the Special Committee dealing
with the activities of foréign economic and other financisl interests operating in
South West Africa, the Territories under Portuguese domination and Southern
Rhodesia, and the conclusions and recommendations contained therein,

Convinced that further delay in the complete and universal implementation of
the Declaration remains a source of international conflicts and differences, which
are seriously impeding international co-operation and endangering world peace and
security, -

Noting the action taken and envisaged by the Special Committee with respect to
the list of Territories to which the Declaration applies,

Having ddopted resolutions on specific Territories considered by the
Special Committee, _

1.. Reaffirms its resolutions 151k (XVv), 1654 (XvI), 1810 (XVII), 1956 (XVIII)
and 2105 (XX);

2. MNotes with satisfaction the work accomplished by the Special Committee on

the Situation with regard to the Implementation of the Declaration on the Granting
- of Independence to Colonial Countries and Peoples and expresses 1ts appreciation to
 that Committee for its efforts to secure the implementation of the Declaration;

b Approves the repdrt of the Specigl Committee covering its work during
1966 and again invites the administering Powers to implement the recommendations
containéd therein;

b, Agpfoves the action taken and envisaged by the Special Committee for the
year 1967 with respect to the list of Territories to which the Declarstion applies;

5. . Approves the programme of work envisaged by the Special Commlttee during
1967, including the sending of visiting missions and the possibility of holding a
series of meetings away from Headquarters, and requests the administering Powers to

allow visiting missions to be sent to the Territories under their administration;
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7 6. Declares that the continuation of colonial rule threatens international
peace and security and that the practice of apartheid, as also all forms of racial
discrimination, constitutes a crime against humaenity;

7. Reaffirms its recognition of the legitimacy of the struggle of the peoples
under colonial rule to exercise their right to self-determination and independence
- and urges all States to provide material and moral assistance to the national
liberation movements in colonial Territories; _ ;

8. Reguests the United Nations High Commissioner for Refugees"and'other
intertiational relief organizations and the specialized agencies concerned to
increase their economic, social and humanitariasn assistance to the refugees from
those Territories; |

9. Requests all States, directly and through action in the international
institutions of which they.are members, including the specialized agencies, to
withhold assistance of any kind to the Goverrments of Portugal and South.Africa
and to the 1llegal racist minority régime of Southern Rhodesia until they renounce
their policy of rgcial discrimingtion and colenigl domination; '

10. Draws_the attention of all States to the grave consequences of the

formation in the southern part of Africa of sn entente between the Governmenté of
South Africa and Portugal and the illegal racist minority régime of Southern | _
Rhodesia, and calls upon all States to withhold any support or assistance to this
entente, whose existence and activities run counter to the interests of '
international peace and security;

11. Requegts the colonizl Powers to dismantle thelr military bases and
ingtallations in colonial Territories and to refrain from establishing new ones and
from using those that still exist to interfere with the liberation of the peoples'
in colonial Territories in the exercise of their legitimate rights to freedom and
independence; ' |

12. Condemns the activities of those forelgn financial and economic interests
in colonisl Territories, in particular in South West Africa, Southern Rhodesia and
the Territories under Portuguese domination, which support colonisl régimes and
thus constitute a serious obstacle to the implementation of the Declaration on the_‘
Granting of Independence to Colonigl Countries and Peoples, and calls upon the
Govermments concerned to take the necessary measures to put an end to those

activities;
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13, Condemns the policies pursued by certain administering Powers in the
Territories under their domination of imposing non-representgtive régimes and
constitutions, strengthening the position of foreign financial and econcmic
Interests, misleading world public opinion and encouréging the systematlc influx
of foreignh immigrants whilst displacing, deporting and transferring the indigenous
inhgbitants to other areas, and calls upon those Powers to desist from such
mgnocuvres ;

b, Requests the Special Committee to apprise the Security Council of
developments in any Territory examined by the Committee which may threaten
international peace and security and to make any concrete suggestions which may
assist the Council in considering appropriate measures under the Charter of the
United Nations;

15. Invites the Special Committee, whenever it considers it proper and
approprigte, to recommend a deadline for the accesgion to independence of each
Territory in accordance with the wishes of the people and the provisions of the
Declaration;

16. Invites the Special Committee to pay particular attention to the small
Territories and to recommend to the General Assembly the most appropriate methods
and also the steps to be taken to enagble the populations of those Territories to
exercise fully the right to self-determination and independence;

17. Reguests the Speciagl Committee to continue to perform its tasks and to
seek suitable means for the immediste and full implementation of the Declaration
in all Territories which have not yet attained independence;

18. Requests the Secretary-General to promote, through the various organs
and ggencies of the United Nations, the continuous and large-scale publicizing of
the Declaration and of the work of the Special Committee, in order that world
opinion may be sufficiently aware of the situation in the'colonial Territories and
of the continuing struggle for liberation waged by the colonial peoples;

19. Requests the Secretary~General to continue to provide the Special
Committee with all the financing and facilities necessary for the implementation

of its mandate;

foooe
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20, Deeides to include in the provisional agenda of its twenty-second session
an item entitled "Activities of foreign economic and other interests which are
impeding the implementation of the Declaraticn on the Granting of Independence to
Colonial Countries and Peoples in Southern Rhodesia, South West Africa and
Territories under Fortuguese domination and in all other Territories under colonigl

demination”.

1492nd plen meeting,
13 December 1966.
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APFENDIX 9

General Assembly resolution 2202 (XXI)

The policies of spartheld of the Govermment of the
Republic of South Africs

a

The General Assembly,

Recalling its resolutions on this question, in particular resclutions 1761 (XVII)
of 6 November 1962, 2054 (XX) of 15 December 1965 and 21k4 (XXI) of 26 October 1966,

Recalling the provisions of Security Council resolutions 181 (1963) of
T August 1963, 182 (1963) of 4 December 196%, 190 (1964) of 9 June 1964 and
191 (196k) of 18 June 1964,

Taking note of the reports of the Special Committee on the Policies of
Abartheid of the Goverrment of ‘the Republic of South Africag/ and endorsing its
proposgls for an international campaign against apartheid under the auspices of
the United Nations,

Teking note with satisfaction of the report of the Seminar on Apartheid, held
at Brasilia from 23 August to 4 September 1966,2/

Gravely concerned at the itensification of the policies of gpartheid in

South Africa and the direct support given by the Government of South Africa to
the colonialist and racist régimes on its borders, thus aggravating the situation

in southern Africa,

Noting with concern that the policies of the Government of South Africa aim

at perpetuating apartheid in South Africa, that they strengthen the colonialist
and racist réglmes on its borders and that they thresten the integrity and

soverelgnty of the neighbouring independent States,

g/ Official Records of the General Assembly, twenty-first session, annexes,
agenda item 34, documents A/6356 and A/6LE6,

b/  ST/TA0/HR/27.

feoe
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1. Condemns the policies of apartheid practised by the Government of South
Africa as a crime against humanity;

2e Reaffirms that the situation in South Africa and the resulting explosive
situation in southern Afriéa continue to pose a grave threat to international
peace and security; B

3. Deplores the attitude of the main trading partners of South Africa,
including three permanent members of the Security Council, which, by thelr failure
to co-operate in implementlng resolutions of the General Assembly, by their
refusal to join the Specisl Committee on the Polic1es of Apartheid of the
Government of the Republic of South Africa and by their increasing collaboration
with the Government of South Africa, have encouraged the latter to persist in
its racial policies; h

4, Draws the attentlon of the main trading partners of South Africa to the

fact that their increasing collaboration with the Government of South Africa
despite repeated appeals by the General Assembly has aggravated the danger of a
violent conflict, and requests them to take urgent steps towards disengagement
from South Africa and to facilitate effective action, under the auspices of the
United Nations, to secure the elimination of gpartheid;

S« Appeals to all States:

(a) To ccmply fully with the decisions duly taken by the Security Council .
which solemnly call on them'to cease forthwith the sale and delivery to South -
Africa of arms, ammunitiqn-éf all types, military vehicles and equipment and
materials intended for theif manufacture and maintenance;

(p) To discourage immediately the establishment of closer econocmic and
finaneial relations with South Africa, particularly in invegtment and trade, and
also to discourage loans by banks in their countries to the Government of South
Africa or South African companies, and to submit reports to the Secretary-General
‘on steps taken in this respect, such reports to be transmitted by the Secretary-
General to the General Assembly and the Special Committee;

(¢) To consider effective political, moral and material assistance to all
those combating the policies of apartheid, in the light of the recommendations of

the international seminar on apartheid;

fone
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(A} To meke adequate and generous contributions to humenitarian programmes
designed to assist the victims of apartheid;

(e) To endeavour to grant asylum and extend travel facilities and educational
and employment cpportunities to refugees from South Africa;

6. Reguests the Secretary-General:

(g) To organize as soon as possible, in consultation with the Special
Committee on the Policies of Apartheid of the Coverrmment of the Republic of South
Africa and the Special Committee on the Situation with regard to the Implementation
of the Declaration on the Granting of Independence to Colonial Countries and
Peoples, ar international conference or seminar on the problems of apartheid, racial
discrimination and colonialism in southern Africa, and to transmit the report
of that conference or sgeminar to the General Assembly at ite twenty-second session;

(b) To take steps, in consultation with the Special Committee on the
Policies of Apartheid of the Government of the Republic of South Africa, for the
periodic publication of statistics on South Africa’s international trade;

(c) To provide all the neceggary assistance te the Special Commitiee on the
Policies of Apartheid of the Government of the Republic of South Africa in
publicizing and reporting on any tightening of economic and financial relations
between other States and Scuth Africa;

(d) To consult with the International Bank for Reconstruction and Development
in order to obtain its compliance with the provisions of General Assembly
resolutions 2105 (XX ) of 20 December 1965 and 2107 (XX) of 21 December 1565 and
also those of the present resolution, and to report to the General Assembly at
its twenty-second session;

(g) To provide the Special Committee on the Policies of Apartheid of the
Governument of the Republic of South Africa with all the necessary means, including
appropriate financial means, for the effective accomplishment of its task;

7. Once again draws the attention of the Security Council to the fact that

the situation in South Africa constitutes a threat to international peace and
security, that action under Chapter VII of the Charter of the United Nations is
essential in order to solve the problem of apartheid and that universgally applied

mandatory economic sanctions are the only means of achieving a peaceful solubion;
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8. TInvites the Special Committee on the Policies of Apartheid of the
Government of the Republic of South Africa to continue to take all steps to
discharge its mandate more effectively and, to that end, authorizes it:

(g) To hold sessions away from Headquartérs or to send a sub-committee
on = mission to consult specialized agencies, regional organizations, States and
non-governmental organizations on ways and means to promote the international
campaign sgainst apartheid and to investigate various aspects of the problem of
apartheid;

(b} To continue and increase co-operation with the Special Committee on the
Situation with regard to the Implementation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples with a view %o the consideration
of the activities of foreign economic interests in southern Africa which impede
the efforts to eliminate apartheid, racial discrimination and colonialism in the
region;

g, Requests the Secretary-General and the specialized agencies to congider
appropriate asgistance for the employment in their secretariats and programmes of
qualified South Africans who are viectims of apartheid;

10. Invites the specialized agencies, regional organizations, States and
non-governmental organizations to co-operate with the Secretary-General and the
Special Committee on the Policies of Apartheid of the Government of the Republic

of South Africa in the acecomplishment of their tasks under the present resolution.

1496th plenary meeting,
16 December 1960,

The General Agsembly,
Recalling its resolution 2054 B (¥X) of 15 December 1965 establishing the
United Nations Trust Fund for South Africa,

Taking note of the report of the Secretary-General,E/ to which is annexed
the report of the Committee of Trustees of the United Nations Trust Fund for South
Afriea,

g/ Official Records of the General Assembly, Twenty-first Session, Annexes,
agenda item 3L, document A/6LSL.




A/6825

¥nglish
Annex T
Page 50

1. Commends the Secretary-General and the Committee of Trustees of the

United Nations Trust Fund for South Africa for their efforts to promote the Fund;

2. Expresses its appreciation to the Governments, organizations and

individuals that hawve contributed to the Fund;

3. Renews its appeal to Governments, organizations and individuals to
contribute generously to the Fund.

1496th plenary meeting,
" 16 December 1966.
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APPENDIX 10

Security Council resolution 180 (1963)

The Security Council,

Having examined the situation in the Territories under Portuguese

administration ag submitted by the thirty-two African Member States,a

Recalling its resolution 163 (1961) of 9 June 1961 and Ceneral Assembly
reeolutions 1807 {XVII) of 14 December 1962 and 1819 (XVII)} of 18 December 1962,

Recalling General Assembly resolution 1542 (XV) of 15 December 1960, which
declares the Territories under Portuguese administration to the Non-Self-Governing
Territories within the meaning of Chapter XI of the Charter of the United Nations,
as well as resolution 1514 (XV) of 14 December 1960, by which the General Assembly
declares inter alia that immediate steps shall be taken to transfer all powers to
the peoples of thoge Territories, without any conditions or reservations, in
accordance with their freely expressed wishes, without distinction as to race,
ereed or colour, in order to enable them to enjoy complete freedom and independence,

1. Confirmg General Asgembly resolution 1514 (XV);

2. Affirms that the policies of Portugal in claiming the Territories under
its administration as "overseas territories" and as integral parts of metropolitan
Pcrtugal are contrary to the principles of the Charter and the relevant resolutions
of the General Assembly and of the Security Couneil;

3. Deprecates the attitude of the Portuguese Govermment, its repeated
violations of the principles of the Charter and its continued refusal to implement
the resolutions of the General Assembly and of the Security Council;

4. Determines that the situation in the Territories under Portuguese
administration is seriously disturbing peace and security in Africa;

5. Urgently calls upon Portugal to implement the following:

(a) The immediate recognition of the right of the peoples of the Territories
under its administration to self-determination and independence;
(g) The immediate cesgation of all sots of repression and the withdrawal

of all military and other forces at present employed for that purpose;

g/ Official Records of the Security Council, Eighteenth Year, Supplement for
July, August and September 16635, document S/5347.
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(E) The promulgation of an unconditional political amnesty and the
establishment of conditions that will allow the free functioning of political
parties; _

(g) Negotiations, on the basis of the recognition of the right to self-
determination, with the authorized representatives of the political parties within
and outside the Territories with a view to the trangfer of power to political
institutions freely elected and representative of the peoples, in accordance
with General Assembly resolution 15ih% (XV);

' (9) The granting of independence immediately'thereafter to all the
Territories under its administration in accordance with the aspirations of the
peoples;

6. Requests that all States should refrain forthwith from offering the
Portuguese Government any assistance which would enable it to continue its
repression of the peoples of the Territories under its administration, and take all
measures to prevent the sale and supply of arms and military equipment for this
purpose to the Portuguese Government;

T Requests the Secretary-General to ensure the implementation of the
provigions of the present resolution, to furnish such assistance as he may deem

necaésary and to report to the Security Council by 31 October 1962.

1049th meeting,
31 July, 1963.
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APPETNDIX 11

Security Council resolution 218 (1965)

The Security Council,

Having examined the question of the situation in the Territories under

Portuguese administration subtmitted by thirty-two African States,

Recalling its resolutions 180 (1963) of 31 July 1963 and 183 (1963) of
11 December 1963,

Noting with deep concern the continual refusal of Portugal to take the

necessary steps to implement the aforementioned resolutionsg of the Security
Council,

Considering that in spite of the measures laid down by the Security Council
in paragraph 5 of resolution 180 (1963), the Govermment of Portugal is intensifying
its measures of repression and military operations against the African"pﬁﬁalation
with a view to defeating their legitimate hopes of achieving self-determination
and independence,

Convinced that the implementation of the pertinent resoclutions of the
Security Council and the General Assembly, and in particular Council resolutions
180 (1963) and 183 (1963), is the only means to achieve a peaceful solution of
the gquestion of Portuguese Territories in accordance with the principles of the
Charter of the United Nations,

Recalling General Assembly resolution 1514 (XV) of 14 December 1660,

1. Affirms that the situation resulting from the policies of Portugal both
as regards the African population of its colonies and the neighbouring States
gseriously disturbs. international peace and security,

2. Deplores thé failure of the Government of Portugal to comply with
previous resolutiong of the Security Council and the General Assembly and to
recoghize the right of the peoples under its administration to self-determination
and independence;

3. Reaffirms the interpretation aof the principle of self-determination as
laid down in General Assembly resolution 1514 (XV) and in Security Council
resolution 183 (1963);
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L. Calls upon Portugal to give immediate effect to the principle of self-

determination as referred to in paragraph 3 above in the Territories under its

administration;
5. Reaffirms its wgent demand to Portugal for:

(g) The immediate recognition of the right of the peoples of the Territories
under its administration to self-determination and independence;

() The immediate cessation of all acts of repression and the withdrawal
of all military and other forces at present employed for that purpose;

(c) The promulgation of an unconditional political amnesty and the
establistment of conditions that will allow the free functioning of political
parties;

(g) Negotiations, on the basis of the recognitiocn of the right to self-
determination, with the authorized representatives of the political parties within
and outside the Territcries with a view toc the transfer of power to political
institutions freely elected and representative of the peoples, in accordance with
General Assembly resolution 1514 (XV);

(¢} The granting of independence immediately thereafter to all the
Territories under its administration in accordance with the aspirations of the-
peoples;

6. Requests all States to refrain forthwith from offering the Portuguese
Government any assistance which would enable it to continue its repression of the
people of the Territories under its administration, and take all the neéessary
measures to prevent the sale and supply of arms and military equipment to the
Portuguese Government for this purpose, including the sale and shipment of
equipment and materials for the manufacture and maintenance of arms and
ammunition to be used in the Territories under Portuguese administration;

7. Bequests all States to inform the Secretary-General on whatever measures
are undertaken towards implementation of paragraph 6 of the present regolution;

8. Requests the Secretary-General to ensure the implementation of the
provisions of this resolution, to provide such assistance as he may deem hecessary

amd to report to the Security Council not later than 30 June 1966.

1268th meeting,
2% Noverker 1565,
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ANNEX TT

Extract from a letter dated 5 May 1967 from the General Counsel

of the International Bank for Reconstruction and Development to

the United Natlons Secretariat transmitting a paper containing

comments of the Iegal Department of the Bank on the memorandum
prepared by the Secretarist

L NI ]

"I attach six copies of & memorandum of the Legal Department of the Bank
containing detalled comments on the arguments set forth in the Secretariat
memorandum; shese comments, I believe, conclusively show that the prohibition
contained in Section 10 of Article IV of the Articles of Agreement ls clear and
uneqgulivocal. ‘

"I should like to add that, in my opinion, the prohibition contained in
express terms in Section 10 of Article IV of the Articles of Agreement of the Bank
is no more than a reflection of the technical and funetional character of the Bank
as it is established under its Articles of Agreement.

"The purposes of the Bank set forth in Article I of the Articles of Agreement
are limited and the Bank must be guided in the exercise of its functions by those
purposes alone. The member governments of the Bank have not deemed 1t appropriate
to grant the Bank a larger function in the international community and the
characterization of the Bank as a financial and economic agency and not a
political one was explicitly recognized by the United Nations in its Relationship
Agreement with the Bank.

"The recommendations contained in the resolutions under consideration ralse
an important question of interpretation and application of the Bank's Articles of
Agreement which, in my opinion, would have to be resolved before any decigion on
the merits of the recommendations themselves could be taken. As you know, questions
of interpretation of the Bank's Articles are to be decided by the Executive
Directors in accordance with the provision of the Articles. In order to enable the
Executive Directors to become familiasr with the legal problems involved, I believe
that it would be useful if I could distribute to them, with your permission, copies
of the Secretariat memorandum of 3 March 1967 along with the comments of the
Tegal Department of the Bank." af :

g/ The Legal Counsel of the United Nations agreed to the distribution of the
Secretariat memorandum as proposed by the General Counsel of the Bank.
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The confidential memorandum (hereinafter the "Secretariat memorandum") dated
3 March 1967, prepared by the United Nations Secretariat, is dlivided into three
parts. The short introduction (Part I) notes that, pursuant to operative
taragraph 10 of General Assembly resolution 2184 (XXI) and operative paragraph & (d)
of General Asgembly resolution 2202 (XXI), the Secretary-General of the United
Netions and the President of the Interrational Bank for Reconstruction and
Development agreed that as soon as rossible consultations would be held between the
two Organizations regarding questions arising in connexion with the General Assembly
resolutions calling on the Bank to withhold assistance to Portugal and South Africa.
The memorandum alsc notes that in the course of meetings between representatives of
the two Organizations it was agreed that there should be a written exchange of views
on the issues raised by these resolutions by virtue of the respective constitutional
instruments of the two Organizations and by virtue of the terms of the Relationship
Agreement between then.

The memorandum goes on to state that in setting forth the views of the
United Nations Secretariat it would:

(a) Recapitulate the relevant United Nations resolutions and "the steps taken
by the United Nations to obtain compliance with them, and the response of the Bank"
(Part II); and

(b) Examine the position taken by the Bank on the issues ralsed by these
resolutions "in the light of what the United Nations Secretariat considers to be
the correet legal interpretation of the relevant instruments" (Part III).

Part IT of the Secretariat memorandum thug provides a recapltulation of the
history of the resolutions adopted by various United Nations organs on the guestion
of South Africa and Portuguese territories in Africa and in particular of those
resolutions which requested the withholding of all assistance from South Africa and
Portugal.

Part IIT of the memorandum then goes on to state the Secretariat's views on the
Bank's position with respect to the relevant paragraphs of General Assembly
resolutions 2105 (XX), 2107 (XX}, 2184 (XXI) and 2202 (XXI) as represented by the
Bank's General Counsel in the course of his participation in the discussions of the

Fourth Committee on the General Assembly. In the words of the memorandum:
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"From the statements of the General Counsel of the Bank to the Fourth

Committee there appear to be two principal reasons advanced by the Bank

for its failure to give effect to the relevant recommendations of the

General Assembly." (para. 24, p. 11)

The memorandum identifies the two principal issues as relating to:

(a) Whether these resolutions had been preceded by "prior consultation" as
required by Article IV of the Relationship Agreement between the United Nations
and the Bank;b/ and

(v) The proper interpretation of Article IV, Section 10, of the Articles of
Agreement of the Bank which came into force on 27 December 1945.2/

While the views expressed in the Secretariat memorandum on the nature and
timing of the consultation which must precede formal recommendations addressed by
one organization to the other cannot be accepted without a number of reservations,
the issue does not appear to have practical importance at this juncture. The
Secretary-General of the United Nations and the President of the Bank having
agreed to enter into consultation on the substance of the resolutions, this
" memorandum will only deal with the second principal issue discussed in the
Secretariat memovandum which relates to the interpretation of Article IV,

Section 10, of the Bank's Articles of Agreement.

IT
Section 10 of Article IV reads as follows:

"Seetion 10. ¥Foliticsl activity prohibited.

The Bank and its officers shall not interfere in the political affairs
of any member; nor shall they be influenced in their decisions by the
political character of the member or members concerned. Only econcmic
considerations shall be relevant to their decisions, and these considerations
shall be weighed impartially in order to achieve the purposes stated in
Article I." 4/

/

Agreement of 15 November 1947, 16 U.N.T.S. 346 (1948).
2 U.N.T.S. 134 (1947).

The Secretariat memorandum (at p. 14), in reproducing Section 10,
inadvertently omitted the underscored language.

e e g
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Artiecle T

“The
(1)

(11)

(1i1)

(iv)

(v)

of the Articles of Agreement of the Bank provides:
purposes of the Bank are:

To assist in the reconstruction and development of territories of members
by facilitating the investment of capital for productive purposes,
including the restoration of econcmies destroyed or disrupted by war,

the reconversion of productive facilities to peacetime needs and the
encouragewent of the development of productive facilities and resources
in less developed countries.

To promote private foreign investment by means of guarantees or
participations in loans and other investments made by private investors;
and when private capital is not available on reasonable terms, to
supplement private investment by providing, on suitable conditions,
finance for productive purposes cut of its own capital, funds raised by
it and 1ts other resources. :

To promote the long-range balanced growth of international trade and

the maintenance of equilibrium in balances of payments by encouraging
international investment for the development of the productive resources
of members, thereby assisting in ralsing productivity, the standard of
living and corditions of labour in their territories.

To arrange the loans made or guaranteed by it in relation to international
loans through other channels so that the more useful and urgent projects,
large and small alike, will be dealt with first.

To conduct its operations with due regard to the effect of international
investment on business conditions in the territories of members and, in
the immediate post-war years, to assist in bringing about a smooth
transition from a wartime to a peacetime economy.

The Bank shall be guided in all its decisions by the purposes set Fforth above.”

The Secretariat memorandum states that the Bank's position is that:

n

ce

its compliance with the relevant resolutions of the General Assembly

to refrain from granting loans to Portugal and Scuth Africa would be a

breach of its own constitution and in particular an infringement of the
fequir?ments of Section 10 of Article IV of the Bank's Articles of Agreement."
p. 1b

This

the words

view of Article 1V, Section 10, is dependent upon an interpretation of

"political affairs", "political character of the member” and "economic

considerations” which according to the Secretariat memorandum do not "appear

Justified

by the history, wording or comtext of Section 10". (p. 14) The
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Secretariat memorandum relies, for its view that Section 10 does not preclude the
Bank from complying with the relevant General Assembly resolutions, upon:

(a) the actual wording of the Section;

(b) the drafting history of the Section; and

(e) the subsequent conduct of the parties ~ that 1s to day, of the members
of the Bank acting through thelr representatives on the Board of Governors and the
Board of Executive Directors.
This memorandum will in turn comment upon these arguments in the order followed in

the Secretariat memorandum.

(a) Actual wording of the Section

In examining the wording of Section 10, the Secretariat memorandum asserts
that the Bank wrongly classifies the General Assembly resolutions as "political”
and therefore as falling within the prohibition set out in Section 10. The
memorandum argues that the real intent and meaning of the term "political”, as it
is used in the context of Section 10 (the "political affairs of any member" and
"the political character of the member or members concerned"), "... i1s to prohibit
interference in the internal political affairs of a Member State and discrimination
against any member country because of the political character of its government.”
(p. 15, emphasis added)

There is no justification for imparting to the term "political”, as the
Secretariat memorandum does, the qualification "internal". The prohibition
against interference "in the political affairs of any member" is not limited to
interference in a member's internal political affairs but extends as well to the
relations of a member with other States, i.e. its external political affairs.

Jugt as the Bank is precluded in making decisions on loans or guarantees from
interfering in the domestic political activities of a member Government, so it is
precluded from inberfering or attempting to interfere with the foreigh policy of
that Govermnment. The adjective "political”, as used in Section 10, refers not only
to those matters which relate to "politics" in the narrow (and sometimes derogatory)
meaning of the word, but to all matters which pertain to the constitution of an
organized society and the manner in which it manages its affairs. In this sense
the relevant resolutions of the General Assembly do indeed deal with the politiéﬁl

/
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affairs of the Governments of Portugal and South Africa and the conduct of the

Portuguese and South African Governments condemned in those resolutions was in

fact their political conduct. The policies and the conduct which are being

condemned by the General Assembly constitute an essential element of the "political
character” of those States.=

The Bank may and does take into consideration, and is influenced in its
lending decisions by, the economic effects which stem from the political characfer
of a member and from the censureg and condemnations of that member by United
Nations organs.iy However, by virtue of Article IV, Section 10, of its Articles
of Agreement, the Bank, in exercising its judgement, must consider such econcmic
effects together with all other relevant economic factors, 1n the light of the
purposes of the Organization. What it is precluded from considering is the
political character of a member as an independent criterion for decision.

The Secretariat memorandum states (at p. 15) that one of the reasons why the
gecond sentence of Section 10 provides that only economic considerations shall be
relevant to the Bank's decisions and that such considerations should be welghed
impartially, is simply:

"... to elaborate and emphasize those Factors which must be excluded from
consideration (internal political affailrs) by making express reference o
certain factors (economic considerations) which obviously must be taken into
consideration.”

In this argument the word "internal" is interposed for the purpose of
explaining the meaning of the adjective "political". There is no basis for such

interposition, for the meaning of the adjective "political”, which may not by

e/ The practice of United Nations organs with respect to Article 2 (7) of the
Charter sexves to confirm the difficulty of delimiting a country's domestic
affairs from its international and foreign affairs. See Repertory of the
Practice of United Nations Organs, Vol. 1, pp. 55-159 (1955) and Supplement
Wo. 1 (to Vol. 1), pp. 25-71 {1958).

;] In particular the Bank has agreed that in the conduct of its activities it
will have due regard for decisions of the Security Council under Articles 41
and 42 of the United Nations Charter and has undertaken to have due regard
for the recommendations of the General Assembly made pursuant to the Uniting
for Peace resolution for the maintenance of international peace and security
(see infra).
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iteself be precise, becomes clear in the context of Section 10 which, after
expressing the negative injunction against interfering with political affairs or
being influenced by the political character of a member, sets forth the positive

injunction that only economic considerations are relevant to the Bank's decisions.

The contrast is between "political" and "economic" judgements and not between
"internal" and "external" affairs. Section 10 thus confirms the non-political,
technical and functional nature of the Bank.

(b) Drafting history of the Section

In support of its reading of Section 10 the Secretariat memorandum relies in
" part upon & particular facet of the legislative history of Section 10, namely,
the language of the first two paragraphs of Section 11 of the preliminary draft
of the Articles of Agreement for the Bank, as presented to the United Nations
Monetary and Financial Conference at Bretton Woods in July 194k, These paragraphs

read:

"Section 11. Political Activity Prohibited

The PBank and its officers shall scrupulously avoid interference 1n the
political affairs of any member. This provision shall not limit the right
of an officer of the Bank to participate in the political life of his own
country.

The Bank shall not be influenced in its decisions with respect to applications
for loans by the political character of the government of the member concerned
with the loan. Only economic considerations shall be relevant to the Bank's
decisions.” g/

On this point it must be noted that the above comments on the meaning of the
terms "political affairs” and "political character" are equally applicable to the
language of Section 11 of the preliminary draft. The draft Section 11 does not
utilize the term "internal” and it clearly distinguishes between the respective
requirements of: scrupulous non-interference in the political affairs of a member
country; avoidance of discrimination based upon the political character of the
member concerned; and, that "... /0/nly ecoromic considerations” should be relevant
to the Bank's decision. '

g/ The full drafting history of Article IV, Section 10, is to be found in Vol. 1
Proceedings and Documents of United Nations Monetary and Financial Conference
1948 at pp. 202 (Section 11 of the preliminary draft), and 386, 196, 567, 569,
596, 613, T2k, 848, 1027 and 1061. a
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These two paragraphs of Section 11 followed an earlier draft prepared by
the United States Treasury Department after discussion with the United Kingdom
authorities. Their purpose is explained in a commentary paper prepared by the
United States Treasury and entitled Questions and Answers on the Bank for

Reconstruction and Development (June 10, 1944). At page T4 of this paper it is
stated:

"... The Bank is designed to be an interndtional econocmic agency to

facilitate productive international investment without regard to political
considerations. 1In deciding on loan applications, the Bank 1s not to be
Influenced by the political character of the country requesting the
credits. This provision is part of the general requirement that the Bank -
shall scrupulously avoid interference in the political affairs of member
countries (IV-19)."

The same passage went on to stress (at p. T74) that only economic considerations
should be taken into account in deciding whether or not to make a loan. It
provided two important reasons why the Bank would be able to avoid political

considerations in framing its lcan policy:

"The character of the bank's operations should give further assurance that
political considerations will not affect the decisions of the Bank. The
greater part of the Bank's operations will be directed toward encouraging and
facilitating international lending by private investors.... It is reasonable
to assume that private investment institutions would not give weight to
political factors except as the stability of the government of the borrowing
country affects the risk element in all foreign loans.

The international character of the Bank is also a protection against loans
made for political purposes as previously discussed.... h/ The Bank itself

g/ At this point the United States Treasury paper refers to a prior passage in
which there is a discussion of the question "why is an international agency
necessary to encourage and facilitate the provision of long-term credits for
international investment" (at pp. 48-50). In that passage it is explained that
an impartial international financial agency would encourasge and facilitate the
efficient use of international invegtment capital, in rart because:

"If national agencies should be established generally for the purpose of
encouraging international investment it is doubtful whether countries
could altogether escape the use of their lending agencies for the purpose
of furthering national political interests. The extension of credit to a
particular country becomes a rolitical matter to be settled by negotistion
between the torrowing country and the lending country. Even if such
rolitical considerations could be kept to a minimum, it is doubtful
whether naticnal agencies would be as helpful as an international agency
in developing international trede and removing the restrictive bilameralimn

that grew up in the decades before the war. ;
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can have no policy outside the purely financial sphere. So far as concerns
individusl member countries, they do undoubtedly have important international
political interests. However, it would be quite difficult for any member

to utilize the Bank for furthering its political interests.” (At p. 75,
emphasis added. ) ‘

The interposition of the term "internal" into the clear language of Section 10
and the reading of the second sentence in such a way as to justify this
interposition finds no valid basis, therefore, in the legislative history of
Article IV, Section 10. On the contrary, the intentions of those who prepared
the original draft would appear to have been to ensure that the Bank did not
become a forum for the settlement of political disputes or its loans and guarantees

instruments of political negotistion and pressure.

(c) Subsequent conduct of the parties

The Secretariat memorandum cites certain subsequently adopted declsions of
the Bank as further support for the Secretariat's interpretation of Section 10
(see p. 17, para. 37). The memorandum states that acceptance of the view that
Section 10 does not preclude the Bank from taking into account the international
conduct of a Statel would be "consistent with the acceptance by the Bank
representatives and the adoption by the Board of Governors of Article VI of the
Relationship Agreement”. The memorandum then goes on to quote from this particular
provision of the Agreement between the Bank and the United Nations.

Article VI of the Relationship Agreement provides:

"1, The Bank takes note of the obligation assumed, under paragraph 2 of
Article 48 of the United Nations Charter by such of its members as are also
members of the United Nations, to carry out decisions of the Security Councill
through theilr action in the appropriate specialized agencies of which they are
members and will, in the conduct of its activities, have due regard for
decisions of the Security Council under Articles 41 and 42 of the United
Nations Charter."

1/ It should be kept in wmind that General Assembly resolutions 2105 (XX),
2107 (XX), 2184 (XXI) and 2202 (XXI) do something more than call into account
"the international conduct” of certain States. They also seek to preseribe
the Bank's loan policy towards these States. Thus resolutions 2184 (XXI)
and 2202 (XXI) call for consultations between the United Nations and the Bank -
in order "to secure" the Bank's "compliance with" General Assembly resolutions.

!
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In considering the relevance of Artiecle VI of the Relationship Agreement to any
interpretation of Article IV, Section 10, of the Articles of Agreement based on a
thecry of interpretation such as that of the subsequent conduct of the pafties it
is alsc necessary to consider certain other provisions of the Relationship
Agreement, namely Articles I (2) and IV (2) and (3).

ARTTCIE T

GENERAL:

"2, The Bank is a specialized agency egtablished by agreement among its
menber Governments and having wide international responsibilities, as defined
in its Articles of Agreement, in economic and related fields within the
meaning of Article 57 of the Charter of the United Nations. By reason of its
international responsibilities and the terms of its Articles of Agreement, the
Bank is, and is required to function as, an independent internaticnal
organization.” (Emphasis added)

ARTICIE IV

CONSULTATION AND RECOMMENDATIONS

LI

"2. TNeilther organization, nor any of their subsidiary bodies, will present
any formel recommendations to the other without reascnable prior consultation
with regard thereto. Any formal recommendations made by either organization
after such consultation will be considered as soon as possible by the
appropriate organ of the other.

"3. The United Nations recognizes that the action to be taken by the Bank
on any loan is a matter to be determined by the independent exercise of the
Bank's own Jjudgement in accordance with the Bank's Articles of Agreement.
The United Nations recognizes, therefore, that it would be sound policy to
refrain from meking reccmmendations to the Bank with respect to particular
loans or with respect to terms and conditions of financing by the Bank. The
Bank recognizes that the United Nations and its organs may appropriately
make recommendaticns with respect to the technical aspects of reconstruction
and development plans, programmes or projects." (Emphasis added)

The BSecretariat memorandum maintains that the terms of Article VI of the
Relationship Agreement confirm the validity of its interpretation of Article IV,

Section 10, of the Articles of Agreement and constitute:
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"the strongest possible evidence that there is no constitutional objection
to the Bank, in its 'consideration' of General Assembly resolutions relating
to Portugal and South Africa, having due regard for and complying with

the ricommendations contained in such resolutions." (At page 18, emphasis
added

On the contrary, Article VI of the Relationship Agreement when considered (i) in
the light of the legislative history of the Relationship Agreement and of Article VI
in particular; {ii) in the light of the language employed in Article VI; and

(iii) in the light of the functional needs of the Bank, negates the Secretariat's
interpretation of Section 10,

(1) Iegislative history of the Relationship Agreement. The legislative

history of the Relationship Agreement and of Artiecle VI in particular confirms
the interpretation of Article IV, Section 10, of the Bank's Articles of Agreement
given by the General Counsel of the Bank to the Fourth Committee. ‘

The Bank entered into the Relationship Agreement on the basis of the express
and carefully limited authority set out in Article V, Section & (a), of its
Articles of Agreement which provides:

"The Bank, within the terms of this Agreement, shall co-orerate with any
general international organization and with public international

organizations having specialized responsibilities in related fields."
(Emphasis added)

The importance which the signatories of the Articles of Agreement attached to this
limitation is underscored by the provision in the same Section that "any

arrangements for such co-operation which would involve a mecdification of any

provision of the Agreement may be effected only after amendment of the Agreement
under Article VIII". (Emphasis added) Under Article VIII, a majority of

three fifths of the members having four fifths of the total voting power 1s
required for such amendment. It may also be recalled that, under Article V,
Secticn 2 (b) (v), power to make formal arrangements to co-operate with other
international organizations is reserved to the Board of Governors and cannot be
delegated to the Executive Directors.

After several months of discussions, final negotiation of the Relationship

Agreement took place on 15 August 1947, between delegations representing the Bank
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and the International Monetary Fund and the ECOSOC Committee on Négotiations.i/
The negotiators had before them two documents, a joint draft prepared after
earlier discussicns between the Bank and the FundE and a counter-draft prepared
by the United Nations.

The joint draft prepared by the Fund and the Bank contained a provision on
the Security Council which reflected both organizations' umwillingness to accept
the version of this section suggested by the United Natlons Secretariat during the
preliminary discussions. The 13 June 1947 United Nations draft of the
Relationship Agreement;/ had provided:

ARTICIE V
ASSISTANCE TO THE SECURITY COUNCIL

"The Bank agrees to co-operate to the greatest extent possible within the
terms of its Articles of Agreement in rendering such assistance to the
Security Council as that Council may request, including assistance in
carrying out decisions of the Security Council for the maintenance of
international peace and security.”

As can be seen from the language of the joint draft submitted by the Bank and the
Fund for discussion during the formal negotiations this latter provision had not
proved acceptable to the Bank and the Fund. Article V of the Bank's version of
the jolnt Bank and Fund draft provided:

Q/ The history of the negotiations can be found in the minutes of ECOSOC
Committee on Wegotiations with Specialized Agencies (tnited Naticns
documents E/C.1/SR.40, L1, L6, 54, 55, 56, 57 and 58).

The Bank's version of the joint draft differed from that of the Fund
in certain minor respects and by the inclusion of an additional

paragraph in Article IV, which became Article IV, parasgraph 3 of the
final Relationship Agreement between the Bank and the United Nations.

}/ The text of this United Nations draft was attached to the letter dated
13 June 1947, from Mr. David Weimtraub acting on behalf of the
Agsistant Secretary-General of the United Nations in charge of Econcmic
Affairs (United Nations Ref. No. 463-5-3 GEY).

Iﬁ
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ARTICIE V
SECURITY COUNCIL

"1, In determining whether a loan application falls within the purposes

of the Bank as set forth in its Articles of Agreement and satisfies the
conditions on which the Bank may guarantee, or make or participate 1n a
loan, the Bank will pay due regard to any measures being taken pursuant

to decisions of the Security Council under Articles 41 and 42 of the Charter
of the United Nations for the maintenance or restoration of international
peace and security." m/ :

It is significant to note that, in contrast, the provision on the Security Councll

in the United Nations counter-draft, also presented for discussion at the formal.

negotiations, provided:

ARTICLE VI
SECURITY COUNCIL

"1l. In determining whether any particular loan application falls within

the purposes of the Bank, as set forth in its Articles of Agreement, and
satisTies the conditions which such Articles of Agreement require to be met
when the Bank guarantees, participates in or mekes any loan, the Bank will
recognize the obligations which are imposed upon members of the United

Nations by Article 48 of the Charter to carry out decisions of the Security
Council, for the maintenance of international peace and security, both
directly and through their action in the appropriate international agencies

of which they are members." (United Nations document E/C.1/35, 1L August iok7)

From the outset, the Bank's representative stressed the independent character of
the Bank which resulted from its basic document, the time and corditions in which

it was set up and its special, ﬁnique and delicate tasks and responsibilities.E
He explsined that:

w/

This is a translation from the French version of the draft which was

submitted (in English) by the President of the Bank to the United Nations by
letter dated 21 July 1947 (United Nations document E/C.1/20, 22 juillet, 1947 -
French), It was not possible to find the original English version of the
draft.

The representative of the Fund at this point stressed that the Fund had
similar ingtitutional characteristics which had an important bearing on the
extent and form of its co-operation with the United Nations and added that
"the two institubions were established simultanecusly at Bretton Woods, and
as independent economic organizations motivated solely by economic
considerations. The nature of the institutions as then defined could not now
be contravened." (Emphasis added) L




A/6825

English
Annex IT
Page 14

"The Bank was dependent upon its good relations with the investing public
and upon the assurance of the latter that the Bank would only make
productive loans on a business basis without regard to political
considerations. Any suggestion which would have the effect of bringing the
Bank®s independence into question would jeopardize the Bank's ability to
market its securities."

The foregoing serves to indicate that, whereas the Bank entered into
negotiations with the United Mations with the aim of ensuring the greatest possible
degree of co-operation between the two Organizations, it had no intention, in
negotiating the terms of the Relatlonship Agreement, of disregarding the letter
and spirit of its Articles of Agreement. In stressing its non-political nature
and independence, the Bank was simply seeking to ensure non-involvement in
international politiecal affairs, which were recognized as the essential function

of the United Nations but which, by virtue of the Bank's Articles of Agreement,

the Bznk was precluded from taking into consideration.

The Bank's inability to agree to any commitment which ran counter to the
letter and spirit of its Articles of Agreement explains the position taken by
the Bank's .representative on the subject of the Article relating to the Security
Council.g/ At the afterncon negotiation meeting, the United Nations introduced
& new version of Article VI (the Security Council). Commenting on this new
version of Article VI, the Bank's representative felt that "the suggested wording,
however, carried the indication taat the Bank recognized as its own obligation
the obligation of the Members under the Charter of the United Nations." He
therefore proposed the wording which was ultimately accepted:

"The Bank takes note of the obligation assumed under paragraph 2 of

Article 48 of the United Naticns Charter by such of its Members as are

also Members of the United Nations to carry out the decisions of the

Security Council through their action in the appropriate specialized

agencies of which they are members, and will in the conduct of its

activities have due regard for the decisions of the Security Council
under Articles k1 and 42 of the United Nations Charter."

g/ During the item by item discussion of the proposed Relationship Agreement the
~ Bank consistently maintained the rosition that it was required to exercise
its Jjudgement solely on the basis of its Articles of Agreement.

{en.
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In reply to a question from the Negotiating Committee's representative as to the
relevance of the reference to Article 42 of the Charter, the Bank's representative
“explained that if the measures provided for in Article 41 proved inadequate, the

Security Council might take military action and this military action might have

some economic effects" (emphasis added). The matter of Article VI was thereupon

postponed until the evening session of the negotiations at which time 1t was
"announced that the Negotiating Committee would accept the draft of this Article

including the reference to Article 42 of the Charter."

It was explained, however,
that in the opinion of the Committee on Negotiations the first line should read
"The Bank recognizes the obligations assumed by the Member States of the United
Nations." In response, the Bank's representative indicated a preference for the
word Motes" to the word "recognizes" on the ground that the word "recognizes"
has "a technical connotation in law of the assumption of obligation.” Tﬁe
representative of the Negotiating Committee "assured the representative of the
Bank that no such connotation existed in this case, and accepted the words takes

note!."

The final text as adopted, therefore, remained that of the above gquoted
Bank propcsal.

The legislative history of the Relationship Agreement and of Article VI
in particular thus shows that the representatives of both sides recognized that
Article VI would not impose a duty on the Bank in any way in conflict with the
letter and spirit of Article IV, Section 10, of the Bank's Articles of Agreement.

'(ii) Ianguage of Article VI of the Relationship Agreement. These conclusions

drawn from the legislative history of the Relationship Agreement are also
confirmed by the subsequent discussions in the United Nations prior to the
ratification of the Agreement by the General Assembly. The debate in both the
Fconomic and Social Council and in the Joint Committee of the Second and Third

Committees of the General AssemblyE/ shows that many delegations were conscious -

2/ " See especially United Nations Official Records of the Second Session of the
General Assembly, Joint Committee of the Second and Third Committees,
Summery Record of Meetings 8 October-5 November 194T.
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of the differences between the Agreements negotiated with the Fund and the Bank
and those negotiated with other specialized agencies.q

The Report to the Second Regular Session of the General Agsembly of the

Economic and Social Council, in recommending approval cof the draft agreements with
the Bank and the Fund, recognized the differences between these agreements and
those negotiated with other specialized agencies and stressed that the differences
stemmed from the conatituticnal requirements of the two organizations.z/ In its
report to the General Assembly, the Joint Second and Third Committees of the
Assembly also referred to the unique characteristics of the Agreements negotiated
with the Bank apd Fund.2

The texts of the provisions relating to the Security Council in the various
relationship agreements between the United Nations and other specialized agencies
are particularly significant in this connexion, in that they reveal a sharp
distinetion between the language used in Article VI of the Bank and Fund Agreements
and that used in the equivalent provisions of the other agreements. Thus for
example the I10, FAQ, UNESCO and ICAO Agreements contain an undertaking whereby
the agency:

g/ This view is also supported by most commentaries on the Charter: A1lf Ross,
Constitution of the United Nations, pp. 52-53 (1950); Arechaga, Derecho
Constitucional de las Naciones Unidas 43¢ (1958); Russell and Muther,

A History of the United Nations Charter 797 and 802 (1958); Goodrich and
Hambro, Charter of the United Nations, p. 351 (19h9); and gee especially
Jenks, "Co-ordination: A New Problem of International Organization”,

77 Hague Recueil des Cours, vol. 11, pp. 157-301, particularly 187

and 217-218 (1950).

r/  See especially paragraph 162 of the report:

"As regards the draft agreements with the Bank and the Tund, the
Committee on Negotiations with Specialized Agencies had regard to the
responsibilities placed upon the two organizations by their Articles of
Association as regards the nature and method of their cperationsg.”

(Fuphasis added).

s/ United Nations Document A/h49, 7 November 1947.
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"agrees to co-operate with the Economic and Social Counecil in furnishing
such information and rendering such assistance to the Security Council as
that Council may request, including assisgtance in carrying out the decisions
of the Security Council for the maintenance of internstional peace and
security.” (Emphasis sdded) t/

The wording of Article VI of the Bank's Relationship Agreement with the
United Nations is in contrast with the foregoing.g/ It states that the Bank will
"take note" of the obligations of members of the United-Nations in accordance with
Article 48 (2) of the Charter and that it will have "due regard" in the conduct
of its activities for decisions of the Security Council pursuant to Articies L1 and
42 of the Charter. The Bank is thus credited with the knowledge that certain of
its members, also members of the United Nations, have certain specific obligations
which by virtue of Article 48 (2) of the Charter might result in a conflict with
their obligations upder its Articles of AgrEEment.E/ The record of the negotiations
shows clearly that the words "take note" were specifically intended to avoid any
possible suggestion that there was any obligation between the two Organizations.
_ The fact that Article VI of the Relationship Agreement was not meant to
derogate from Article IV, Section 10, of the Articles of Agreement of the Bank
was subsequently confirmed by the United Nations General Assembly’s Collective
Measures Committee. In its Report to the General Assembly and Security Council
this Committee referred specifically to the phrase "due regard” in the Bank and
Fund Relationship Agreements and noted that:

"151. Both the Bank and Fund have included- in their special agreements with

the United Nations a provision that their operations would be carried on
with 'due regard’ to decisions of the Security Council, retaining the right

The WHO and IMCO Agreements contain simpler language to the same effect.

€ <&

This is also the view of Goodrich and Hambro (op. cit., supra) who view
Article VI of both the Fund and Bank Relationship Agreements as among their
distinctive features (at p. 346 and 352).

v/ Article 48 (2) of the Charter does not impose any obligation on the specialized
agencies, but creates an obligation for members of the United Nations. This
was clearly recognized at San Francisco, see The Report to the President on
the Results of the San Francisco Conference by the Chairman of the United
States Delegation, the Secretary of State (Dept. of State Publication 2349,
Conference Series T71) p. 99 (June 26, 19%5). See also Jenks op cit. supra
p. 185, Arechsga, op. cit. supra p. 392, Kelsen, The Law of the United Nations
p. T45 (1950). Since the Secretariat memorandum did not go into the matter,
this memorandum does not cover the guestion of the possibility of a conflict
of obligations for members of the United Nations also members of the Bank.

s
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of final decision for themselves, even though their member nations would be
bound by such decisions.” (Emphasis added) /General Assembly Official Records:
Sixth Session, Supplement No. 13 (A/18%91) p. 19/.

The Secretariat memorandum also cites the fact that by a resolution of the
Bank's Board of Governors dated 13 September 1951, the Bank unilaterally undertook
in the conduct of its activities to have due regard for recommendations of the
General Assembly made pursuant to General Assembly resolution 377 (V) (for
"Uniting for Peace" resolution). The Secretariat memorandum cites this resolution
of the Bank's Board of Governors as "the strongest possible evidence that there is
no constitutional objection to the Bank, in its 'consideration' of General Assembly

resolutions relating to Portugal and South Africa, having 'due regard' for and

complying with the recommendations contained in such resolutions". (at p. 18,

emphasis added).

The willingness to have "due regard" for Uniting for Peace recommendations
has the same meaningJand effect as the acceptance of the "due regard” provision
in Article VI of the Relationship Agreement. Since the Bank had agreed to have
"due regard" for Security Council actions under Articles 41 and 42 it was logical
that it should also note that developments in the structure and operations of the
United Nations in the period between 1947 and 1951 had made it more likely that
the United Nations would in the future take measures of the type envisaged under
Articles 41 and 42 by recommendations of the General Assembly under the "Uniting
for Peace" resolution.

The Secretariat memorandum suggested, in this connexion, that the inclusion
of Article VI in the Relationship Agreement and the Board of Governors! resolution
on the "Uniting for Peace" resolution indicate that the Bank itself feels that
there is no constitutional bar to the Bank's "complying" with the recommendations
contained in General Assembly resolutions. It should be noted, however, that no
suggestion of an undertaking to "comply with" in the sense of carrying out and
giving effect to decisions and recommendations can be read into the words "have
due regard". Such an interpretation, which would run counter to the provisions
of the Articles of Agreement,the legislative histcry of the Relationship Agreement
and the practice of the Bank, is not supported by the plain and ordinary meaning

of the actual language of the provisions in question.

fon.
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(iii} Functional considerations. The Bank, in entering into a Relationship

Agreement with the United Nations within the terms of its Articles of Agreement,
did not ard could not modify its character as a technical and financial
organization which was specifically enjoined by its member Governments from
playing any political role. In imposing such a restriction on the Bank, the
sighatory Governments had a two-fold purpose in mind. '

First, in creating an orgenization to which member Governments with different
political characters and aims or interests were about to furnish sizeable but
limited resources to be used for economic reconstruction and development, it was
thought necessary to prevent the use of the leverage that would be provided by
the granting or withholding of financial aggistance to a particular member for
the furtherance of the political aims of any member or any groupr of members, no
matter how worthwhile such aims might appear to be.

Secondly, 1t was thought %o be essential for the ability of the Bank to
raise large amounts of capital from the savings of the investing public to assure
that public that economic and not political considerations would inflrence and
determine the Bank's finaneial decigions.

It should be noted in this connexion that the Relationship Agreement between
the United Nations and the Bank was intended to describe the legal rights and
obligations of the two Organizations arising from the relationship and.therefore
tends to emphasize the outside limits of their co-operation rather than the actual
contents thereof. In fact, this co-operation has been intengive, has covered a
wide range of matters of common concern and, in the Bank's opinion at least, has
been highly beneficial for the countrieg which are members of the two Organizations.

In practice, cases in which the Bank cannot respongn@ffffmatively to a
request or appeal of a United Nations organ are raréf‘%he case of the resoclutions
of the General fssembly now under consideration is one of them, for the General
Assembly's request is concerned with matters which have been deliberately kept
outgide the scope of the Bank's function and responsibilities by the signatories

of its Articles of Agreement.
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ANNEX TIIT

Letter dated 20 July 1967 from the Legal Counsel of the United Nations
to the General Counsel of the International Bank for Reconstruction
and Development

T refer to your letter of 5 May 1967 and to our subseguent telegrams
regarding the opportunity for further observations.

Tt is a matter for regret that the respective views on this important issue
remain g0 far apart as to afford little prospect of their being reconciled by
further legal argument,

It appears that your position rests on the acceptance of an interpretation
of the Bank's Constitution and the Relationship Agreement which accords to the
Bank, in the conduct of itsg activities, a positiﬁe independence of the need to have
regard to any consideraticns other than economic considerations. TIn this
connexion, the only chservation I wish to make at this time is that such a measure
of independence would, in my opinion, not only exceed that enjoyed by any national
banking institution, but would seem difficult to reconcile with the common
dedication of members of the United Nations system to the fulfilment of the purpose

of the United Nations Charter.
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ANNEX TV

Letter dated 18 August 1967 from the President of the
International Bank for Reconstruction and Development
to the Secretary-General of the United Nations

The Legal Counsel of the United Nations has, as you know, sent us a paper
containing a closely reasoned legal argument why the World Bank should take
certain asctions under the General Assembly's requests for the withholding of
economic assistance to Portugal and South Africa. The Bank's QGeneral Counsel
has replied with legal arguments to show that, under the terms of its Agreement
with the United Nations, the Bank is not obligated to comply with such requests ard,
indeed, under the terms of its own Articles of Agreemehts, is not free to do so.
The Legal Counsel of the United Nations has since written that he continues to
adhere to his original views, to which the United Natlons organs concerned will
doubtless give g;eat weight. However, the Executive Directors of the Bank who,
as you know, are responsible for interpreting the Articles of Agreement, having
carefully considered all the arguments advanced, have, although with some dissents,
endorsed the position taken by the Bank's General Counsel, It seems to me
unlikely that additional legal argumentation would change the situation.

Tn the circumstances, I should like at thigs point to leave legal argumentation
sside and to assure you - and through you the varicus United Nations organg
concerned - that the World Bank is keenly aware and proud of being part of the
United Nations family. Its earrest desire is to co-operate with the United
Nations by all legitimate means and. to the extent consistent with its Articles
of Agreement, to avoid any action that might run counter to the fulfilment of
the great purposes of the United Nations. I give you this agsurance in the-
hope that it may be helpful in dissipating any misunderstanding of the Bank's
attitude.

/oo
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ANNEX V

Letter dated 23 August 1967 from the Secretary-General of the
United Nations to the President of the International Bank for
Reconstruction and Development '

Thank you for your letter of 18 August, which T am transmitting to the
members of the Committee of Twenty-Four and to the General Assembly for their
information.

I welcome the assurance you have been good enough to convey to me and
through me to the United Nations organs concerned, of the Bank's desire to
co-operate with the United Nations by all legitimate means and, to the extent
consistent with its Articles of Agreement, to avoid any action that might run
counter to the fulfilment of the great purposes of the United Nations.

In view of the differences which exist regarding the interpretation of the
basic legal texts, I share your feeling that additional legal argumentation would
not be procductive at the present stage, although this is an aspect on which
I naturally cannot prejudge the views of the competent United Nations organs
concerned. 1In welcoming your desire to clarify the attitude of the Bank, I need
hardly stress how heavily the United Nations relies on the co-operation and

support of all organizations which are members of the United Nations family.





