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I. INTRODUCTION

»  The present report has been prepared in accordance with the regquest of the
ifth Committee made at the tenth session of the General Assembly. The Fifth
mmittee decided (A/3016, para. 38)}/that an Australian draft resolution
L/C-5/L.557)§/ relating to the awerd of compensation by the Administrative
~ibunal should be referred to the Secretary-General and to the Advisory
mmittee on Administrative and Budgetary Questlons for consideration and report
¢ the twelfth session of the Geneval Assembly in connexion with the item to be
»nsldered at that session: "Review of the Staff Regulations and of the
~inciples énd atandards progressiveiy'applied in their implementation".
N The text of the Austrelian draft resolution is asg follows:

“The General Assembly

"Decides to amend article 9 of the statute of the United Nations
Adminigtrative Tribunal as follows:

"(a) Insert after the words 'provided that such compensation' in the
gecond sentence of paragraph 1, the words 'including normal termination
indemnities’.

! Officilal Records of the General Agsembly, Tenth Session, Anunexes,
agende item 49, p. 30,
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"(b) Delete the last two sentences in paragraph 1 commencing
'The Tribunal may, however, in exceptional casss ...f."

"(e) Insert the following et the end of paragraph 1:

"'Tn fixing the amount of compensation to be paid in any case, the !
Administrative Tribunal shall have regerd to the following principles:

"1(1) Where employment is for an indeterminate period, the
amount of compensation should be related to the period which might
be regarded as reasonable notice of termination of employment and,

"*(11) Where employment 1ls for & determinate period,

compensation should not exceed the spplicant’s salary for the
unexpired portion of such period.!'”

II. PREVIOUS DISCUSSIONS IN UNITED NATIONS ORGANS ;

A. Special Committed on Review of Administrative Tribunel Judgements

B The Australian proposele relating to the award of compensetion by the

Administrative Tribunal were first introduced befére the Special Comnittee on
Review of Admlnistrative Tribunal Judgements whilch met in April and Mey of 195
(see Report of the Specisl Committee, A/2909, paras. 65 and 66 and annex 1(D)I
Ys The representative of Australia explained that the\prop05ed addition to ©
second sentence of paragraph 1 of article 9 of the statute of the Administrati
Tribunel was intended to make clear the intentiop of the General Assembly when
amended article 9 by resolution 782 B (VIII) of @ December 1955. The deletion
the sentences at the end of the paragraph was intended to remove the illusory
effect of that amendment, and the purpose of the additional final sentence wasg
to define scome of the prineiples vhich should be applied 1ln fixing the amount
compensation. The Australlen proposal was supporbed by the representatlve of
Irag. On the other hend, the represemtatives of Felgium, France, Indla, Syria
the United Kingdom steted that the Committee, in view of its Terms of refereng
had no competence to declde thet question.
Be The Special Committee voted on the Australlan proposals and rejected then
Paragraph (&) was rejected by 6 votes to 5, with 5 abstentions; paragraph (b)
& votes to &, with 6 ebstentions, end paragreph (c) by 7 votes to 3, with 7 !
abstentions (A/2909 pars. 115). ;

3/ Ibid. pp. 10 and 17
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6. In a note verbale %o the Secretary-General dated 29 July 1955, the

Permenent Representative of Australia, "in response to the request of the

General Assembly for Member States to make ‘sny suggestions which they may
coneider usaful'”, drew attentlon to the proposals submitted to the Special
Committee and reserved the right to present them to the General Assembly for
consideration at its tenth session (A/2917/Add.l).ﬁ/ The note stated thet the
Govermment of Australls believed that adoption by the Assembly of the amendments
to article 9 of the statute of the Administrative Tribunal proposed by fhe
representetive of Australis in the Special Committee would, by defining clearly
the discretion of the Tribunal in regerd tb awardé of compensation, rsduce vhe
likelihood that ewards might be made which were manifestly excessive. .

B. Fifth Committes - Tenth session of the General Assembly

T« At the tenth sesslon of the General Assembly in 1955, Australia submitted
to the_Fifth‘Committee a draft resolutlon contalning the proposed emendments
(8/C.5/1.337) (see report of the Fifth Committee, A/3016, paras. 36 - 38).
This proposal was dlscussed by the Fifth Committee at its 49lth meeting
(A/C.5/SR.4O4, para. 25), 500th meeting (A/C.5/SR.500, pares. 1 - 24) and
50lst meeting (A/C. S/SR 501, para. 1). The representative of Australis explained
that paregreph (a) was proposed as a clarification of the intent of the General
Assembly in adopting the present text of article 9 of the statute of the
Administrative Tribunal. Faragraph (b) was intended to give full effect to The
limitation of compensgtion to the equivalent of two years' net base salary.
Finally, paragraph (c) was intended to speclfy principles to be observed by the
Tribunael in esseseing awards of compensation (A/3016, para. 37).
8. The Fifth Committee d1d not consider the substance of the proposals but
inserted the followlng paragraph in its report to the General Assembly:
"During the dlgcussion of the Australisn proposal, the questicn wes
reised vhether the Committee could consider the matter under its agende.
Thie question was not settled, but it was sgreed thet the Austrslian drafv
resolution should be referred to the Secretary-Ceneral and to the Advisory
Committee on Administrative and Budgetary Questious for conelderation and
report at the twelfth session of the Genersl Aggembly in connexiorn with

4/  Tbid. p. 3h fose
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10.

gtatute of the Administrative Tribunal ia: :

1l.

representative that this emendment represents the intent of the (Gensral Ass
in adopting the present text of article 9 is correct. The report of the Fif
Committee on personnel policy made to the Aspembly at 1lts eighth session in
conteined the following: :

12.

history appears to make the intent of the Agsembly quite clear and this intg

3/

¥
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the item to be considered at that session: 'Review of the Staff Regulatlons

and of the principles and staﬁdards progressivély gpplied in their
implementation'". (A/3016, para. 38) 4

IIT. CONMSIDERATION OF THE AUSTRALTAN DRAFT AMENDMENTS

&, Pevagraph (&) of the Australien draft resolution (4/C.5/L.337)

Peragraph (&) of the Australian dreft resolution is as follows:
"(a) Insert aefter the words 'provided that such compensation'
in the second sentence of paragreph 1, the words.'lncluding normal
termination indemnities's". !
The present text of the second sentence of paragraph 1 of article 9 of

"At the same time the Tribunal shall fix the amount of compensetion to

the

be

raild to the applicant for the injury sustained should the Secretary-Geﬂfral,

within thirty days of the notifiecation of the judgement, decide, in thd
interest of the United Wetioms, that the applicent shall be compensated
without further actlon belng taken in his case; provided that such |
compensation shall not exceed the squivalent of two years' net base '
salery of the epplicant." (resolution T82B(VIII), Amnex).

The ZJecretary-General believes thalt the view expresced by the Australiﬁ

Tt was explained by the representative of the Secretary-Genersl that, -
accordance with the practice of the Administrative TPribunel, it vas

intended that the amount would be less any indemnities paid at the timg
of termination." (4/2615, pera. 49; see alsc para. 50).2/
It is doubtful, howeﬁer, if this omendment is necessary. The legislati

Official Records of the General Assembly, Eighth Session, Annexes,
agends item 51, p. 43,
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ig also consistent with the prectice which had been previcusly followed by the
A&ministrative Tribunal. There has been no cése in which the application of
this provision of the statute has arisen since the adoption of the present text
in 1953, ~On the other hand, the Secretary-General has no objection to this
amendment. :

B. Parsgraph (b) of the Australian draft resolution

13. Paragraph (b) of the Australisn draft resolution is as follows:
"(b) Delete the last two sentences in parsgreph 1 comuencing

'The Tribunel may, however, in exceptional cases .«.'"
ik. The fuil text of the last two sentences of article 9, paragreph 1, is

"e4s The Tribunel mey, however, in exceptional cases, when it considers

it justified, order the payment of & higher indemnity. A statement of the

reagong for the Tribunel's decision shall accompany each such order.”
15. 'This provision which the draft smendment secks to delete was not contained
in the 6riginal text proposed to the General Assembly by the Secretary-CGeneral
in 1953 although he had suggested that in exceptional cases the Administrative
Tribunal should be free to recammend the payment of higher compensation (report
of the Secretary-General, A/2533, para. 83;§/report of the Fifth Committee,
A/2615, para. 49). The present text was 1ntroduced jointly by Brazil, Egypt,
France, India, Indonesia, Lebanon, the Netherlands and Syria (A/2615, pera. 50)
and was'approved by the Fifth Committee by 33 votes to 17, with 4 abstentions
(4/2615, para. 53).
16, There hes been no case before the Administretive Tribunal in vhich the
questlon of the appllecatlion of this provision hes arisen. There is, therefore,
no experlence on which the Secretary-General mey base any judgement or cdmments.

C. Faragreph (c) of the Australiasn draft resolution

17. Paragraph (c) of the Australian draft resolution is as follows:
"(c)} Insert the following at the end of paragraph 1:
"tIn fixing the amount of compensation to be paid in eny cese, the
Administrative Tribunal shell have regard to the following principles:

Jono
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“i(i) Vhere employment is for an indeterminate period, the amount
'compensation should be relaeted to the period which might be regarded
as ‘reasonable notice of termination of employment and,

"1(11) Where employment is for & determinate period, compensation
should not exceed the applicant's salery for the unexpired portion of
such perioed.'"

of

18. The only discussion of the substance of the Australian propesal during fhe

tenth session of the General Assembly waas on 25 October 1955. The represents
of Australia, in introducing his dreft rvesolubion at the 500th meeting of th
Fifth Committee, said that, after a careful study of the Tribunal judgements)
his delegation bad been unable to ascertain what'principles, if any, the

Tribunel had followed in agsessing the amount of compensation to be awarded.|

=

tive

He believed that some past awerds could be explained only on the assnmption that

the Tribunal hed taken into account considerations extranecus to the judicial

asseseltent of compensation. His delegation, therefore, conasidered iﬁ'desirable

to limit the Tribunael's discretion in the matter and to ley down guiding
principles for it to follow. Paragreph (c¢) of the draft resolution laid down
principles to be dbsérved by the Tribunal in assessing ewards of compensation
First, Australis proposed the introduction of the principle of "reasonable

notice": compensetlon should be related to the period which might be regarded

as reasonable notice for termination of a contract. The two-years' maximum

should be ample to cover sny conceivable sltuetlon. Secondly, in the case ok

a contract of employment for & specific period, ccmpensation should not exces

the selery for the unexpired portion of such period (see A/C.5/SR.500,
paras. 1, 4 and 5).

ol

19, The representative of Belgium, on the other hand, consldered that it wopld
be a mlstake for a purely Judicial body to commit itself in advance to a rigid

procedure. Judicial principles, he believed, were best developed in the light

of experience and every case presented a different problem (A/C.5/SR.500, para. 8).

20. Sub-paragraph (i) of paragraph (c) of the Austrelisn draft resolution would

apply to permenent and regular appointments (staff rule 104.13) and o temp
appolntments not for a fixed-term (probetionary or indefinite) (etaff rule

1ok.12(a) end {c)). Sub-parsgreph (ii) would apply Lo fixed-term eppointments

(staff rule lok.12(b)).
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21. As regards sub-paragraph (1) of paragraph (c) of the Australian draft
resolution, the Secretary-General wishes to point out thet periods of notice are
already provided under the Staff Reguletlions and Staff Rules, and thet these
periods can hardly be regarded as other than "reasonable". The application of
sub-paragreph (1), vhich would relate the amount of ccmpensation to & period of.
"reesonable notice", would necesserily result in confusion and would give rise
to diffieult problems of interpretation. Either two different concepts of
"rensconeble notice" would exlst side by side, or if the periods were to be
considered the seme, then the distinction between & termination properly eccorded
under the Staff Regulations and Rules and a terminetion which the Administrative
Tribunel considered irregular would be removed. '
22. Moreover, if the criterlie of reasomeble notice is adopted the Tribuﬁal-might;
in certain cases, considér itself under an obligation fo meke awards which would
be higher than the demege ectually suffered by the epplicent. This might, for
example, happen in the casgse of a steff member who, after seperation from the
United Netions, has immedlately found a more geinful employment and, therefore,
sustained little or no actual loss. In such case, under sub-paragraph (1) of
parasraph (c) the Tribunal would be found to make an award of compensation in-
accordance wilth the formule proposed; i.e., the principle of reasonable notice.
On the other hand, under the existing provisions of article 9, the Tribunal
would be able to iteke inbo account relevent factors in mitigation of damages.
23. VWith reference to sub-paregreph (ii) of paragraph (c) of the Australian
draft resolution, the representative of Austrelia stated:
"Tt wee Austrelis’s contention that & staff member's rights were
limited to those he enjoyed under the terms of hils contract. The award
by the TILO TFribunal to UNESCOQ steff members of demages 1n respect of
the non-renswal of fixed-term conbracts meant that those employses had
been ziven rights over and above those scquired under their contracts,na
proceeding not justified by any rules of jurlsprudence. Furthermore, such
8 practice ebolished the different in status between permenent employees
end those on fixed-term contracts and would, if it became general, prevent
the Secretary-General from engaging employees for fixed peribds with the
agsurance that his responsibility towards them would end with the
expiration of the agreed perlod." (4/C.5/SR.500, pars. 5).
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2k, The Secretary-General does not believe, however, that the UNESCO cases canj
be considered a precedent applicable to the United Netions fixed-term '
appolntment, ‘since the existing United Natlons Steff Regulatlons end Rules,
unlike those of UNESCO, expressly state that "the fixed-term appointment does
not carry any expectancy of renewal or of converslon to any other type of
sppointment” (staff rule 104,12(b)). 4 clear distinction ié, therefore, made
betweeﬁ carcer and non-career appoinitments. Moreover, the opinicns in the
UNE3CO cases were based et least in part upon the interpretation of a
wmemorandum of the Director Generel of 6 July 195h snnouncing bis intention that
all holders of fixed-term contracts expiring at the end of 195k or at the ;
beginning of 1955, who had achieved the required standarde of efficiency,
coupetence and integrity, would be offered renewsls of thelr eppointments.
ThHere is, therefore; no reason to believe that the decisions of the UNESCO
cases would be spplied as precedents to the United Nations fixed-term appolnitment
under the preseﬁt Staff Regulations and Rules, which cerries no expectancy

and 1s not & career appoiniment.

25. In view of the foregolng considerations, the Secretary-General believes thal
it might be preferable for the preclse emount of compensetion payable under
article & of the statute to be left to the discretion of the Administrative
Tribunal within the limits set in the present text of that article.






