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Addendum

1. Since the submission on 22 July 1969 of the addendum to the report prepared
in pursuance of General Assembly resolution 2429 (XXITI) of 18 December 1958
on the guestion of Gibraltar (A/7550/Add.2), further communicatlons on the guestion
have been received from the United Kingdom of Great Britain and Northern Ireland
and from Spain.
2. On 5 August, the Acting Permanent Representative of the United Kingdom of
Great Britain and Northern Ireland to the United Nations addressed the Tollowing
cemmunication to the Secretary-General:
"I have the honour to inform you that the new Gibraltar

Constitution was published on 30 May 1969. Ten days later, on 9 June,

the Spanish Govermment finally closed the land frontier between

Gibraltar and Spain and compelled hﬁTOO Spanish workers to give up

thelr jobs in Gibraltar, where they had been travelling daily to werk.

Then, on 25 June, the Spanish CGovernment announced its decision to

suspend, with effect from 27 June, regular maritime communications between
Spain and Gibraltar.

"The Spanish Government has attempted to maintain that the measures
it has taken are in some way a defence of Spanish interests. To this end,
it has tried, as in the Spanish Permanent Representative's letter of
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16 JUnel/ to give currency tc an inaccurate and ftendentiocus sccount of the
Gibraltar Constitution. By sc doing it has sought to cbhscure the fact
that the Gibraltarians have been deliberately selected as the targets of

a systematic policy of duress. The attempt by Spain to impose a form of
economic siege on Gibraltar not only flouts standards of internationsl
behaviour accepted by the modern world, but belies the concern which the
Spanish Government professes for the interests of the people of Gibraltar.
Such an attitude can only serve to exacerbabe the difficulties which lie in
the way of a =zolution of the differences over Gibraltar.

"My Government rejects emphatically the attempt of the Spanish
Government to find Justification for these measures by reference to
rescluticone adopted by the General Agsembly. The United Kingdom maintains
its view that recommendations of the General Assembly cannot override the
obligations of the Charter. Tt wishes to recall that those cbligations
include the requirement to treat the interests of the inhabitants of
Noa-Self-Governing Territories as paramount and, as a sacred trust, to
promote to the utmost their well-being. They also embrace the general
principle of gocd neighbourliness, with which the recent activities of
the Spanish Government seem strangely inconsigtent. But in any event
ncthing in resolutions of the General Assembly provides cover Tor the
econcmic and psycholegical pressure now being exXerted by Spain against
the people of Gibraltar.

"The Spanish Government however has shown less interest in publicizing
its cwn measures than in levelling criticisms against the new Constitution
of Gibraltar. For this purpose it has put forward a version of the new
Constituticn which neither accords with the facts nor accurately interprets
the law. I have accordingly set cut in an annex to thisg letter (annex I)

a brief but avthoritative account of the new Constitution.

"My Govermment must emphasize that the new Constitution introduces
no new element into the political disagreement between Spain and the
United Kingdom over the future of the territery and its people. The new
Constitution entails no change in the international status of the territory,
which remains a Non-Self-Governing Territory within the terms of the
Charter. It dces not empower the pecple of Gibraltar to change that
status unilaterally. The Constitution reflects the clogest consultations
with the Gibraltarians themselves and their clected leaders, and has
received their avproval.

"In his communication of 16 June, the Spanish Permanent Representative
has claimed that the Congtitubion creates an artificial pclitical instrument
in the exclusive service of the United Kingdom. He goes on to assert that
it gives the Gibraltarians an option to control the future of the territory.

1/ A/7550/43d.1, p. 1.



A/7550/Add.3
English
Page 3

Suppcsing either proposition were correct, both could hardly be
correct simultanecusly. In reality a study of the Constitution will
show that neither accords with the facts.

"Respongibility for changing the status of Gibraltar is vested,
as in the case of other United Kingdom Non-Self-Governing Territories,
in the United Kingdom Parliament. But the justification for maintaining
United Kingdom sovereipgnty in Gibraltar is to ensure that in accordance
with Article T35 of the Charter the interegis of the inhabitants shall be
treated as paramount. The terms of the Constitution have been carefully
framed so as to enable the people of Glbraltar to ccntinue to exercise
a democratic role in their own Government. By reflecting their political
aspirations and by assisting in the progresgive development of their free
institutions it conforms fully to the principles set out in Article T3
of the Charter. By contrast the Spanish case appears to be that the
decolonizaticn of Gibraltar shall be acccmplished by handing over a free
and democratically governed community, against their wishes, to a régime
whoge current preoccupaticn seems te lie in demonstrating its heostility
to their interests.

"A further Spanish contention that the Constitution in scme way
violates the Treaty of Utrechi is presumably based on the provisgion in
the Treaty by which the United Kingdom may not alienate sovereignty over
Gibraltar without first giving Spain the coption to acguire the territory.
However the grounds for advancing this important claim are not immediately
apparent. Ag the memorandum enclosed with the Spanish Permanent
Representative's letter goes to some palas to acknowledge, the Constitution
in faet emphasizes in unequivocal terms that United Kingdom sovereignty
remaing unimpaired. If the Spanish Government is interested in pursuing
this legal argument there is always the possibility of recourse to the
International Court of Justice. The United Kingdom Government has on many
occasions expressed willingness to refer the legal issues in dispute to
the International Court. The Spanish Government, however, has always
found it expedient to refrain from taking up thiz offer.

"My Government has noted with some surprise that the Spanish
Government has criticized the provisions in the Congtitution which concern
the enjoyment by the Gibraltariang of certain fundamental rights and
freedoms and has sought to persuade international opinion that the
interests of the Gibraltarians would be better protected if Gibraltar
were t0 be incorperated intc Spain than under the new Constitution. I
attach to this letter (annex II) a note which comments in detail on these
matters and on related points discussed in the memorandum attached to the
Spenish Permanent Representative's letter of 16 May. It will be clear
from an examination of these comments why the people of Gibraltar at
present prefer to place theilr confidence in the free institutions which
they enjoy and know.
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"The United Kingdom Government has made abundantly eclear to the
Svanish Government its view that the continuance of the present
disagreement over Gibralfar i1s in the interests of neither party.

The Spanish Government is aleo fully aware that it has never been part
of the United Kingdom's pelicy to weaken the traditional 1links between
Gibraltar znd Spain. While the Spanish Goverrment must ke the Judge

of its own naticnal interests, it is difficult to believe that the
severance of the long established meansg of communications and contacts
between Gibraltar and Spain can point the path to an amicable settlement
of the question. The latest measurss serve in fact to demonstrate that
the effects of the disagreement are felt not so much by Governments as
by ordinary men and women, and that these include both the people of
€ibraltar and Spanish workers.

"The United Kingdom Government remains firmly of the belief that the
way to a soluticn of this essentially human problem is to be found in
conciliation and not in harassment. In this connexicn it has noted the
Spanish Decree-law of 4 July which offers certain facilities to
Gibraitarians who want to transfer their residence to Spain or te acquire
Spanish citizenship.

"For the future it remains the hope of my Government that the Spanich
Government will understand the importance of creating the right atmosphere
for progress towards a settlement and realize that the most effective
steps to this end would be to desist from its policies of harassment.

"I should be grateful if Your Excellency would arrange for this note
and its annexes to be circulated as z General Assembly document.”

3. Cn 8 August, the Permanent Representative of Spain to the United Nations

addressed the following communication to the Secretary-General:

"Purther to the verbal information which I have transmitted to you
concerning the military exercises organized near Givraltar early this
morning by the Government of the United Kingdom of Great Britain and
Northern Ireland, with the participation of a powerful United Kingdom
fleet, I have the honour, on instructions from my CGovernment, to draw
your attention to the follewing:

"1. The United Kingdom is not only failing to comply with the
United Nations resolutions on Gibraltar but is publicly defying the
Organizaticn's recommendations by deploying United Kingdom wmilitary
force.

"2. This shows that the only thing which interests the United Kingdom
Government is the military base at Gibraltar.
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"%, The fact that this is really what the United Kingdom is
interested in explaing why the United Kingdom refuses to negotiate with
Svein, which has demonstrated its willingness to negotiate,

"L, This gesture by the United Kingdom is an offence against the
spirit of détente. Whereas there is now a tendency throughcut the world
to golve problems by peaceful meang, the United Kingdom Government is
creating situations in Gibraltar which may give rise to incidents, and
the United Kingdom press is encouraging a bellicose approach to a
problem which the United Wationsg has decided to settle by peaceful means
and in accordance with the provisions of resolution 2429 (XXIII) and
earlier resclutions of the General Assembly.

"I should be grateful if you would arrange for this Note tc be
circulated to all Members as a General Assembly document.”
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ANNFZE I
Gibraltar Constitution
1. The new Gibraltar Constitution published on 30 June formalizes arrangements

for the devclution of & greater degree of responsibility for domestie matters

to Gibraltar Ministers. The Legislative Council is replaced by a House of
Aggembly with fifteen elected members in place of the eleven elected members of
the Legislative Council, and the Governor is empowered to make provision fTor the
abolition cf the City Council so ag to give effect to the agreementg reached
during the constitutional discussions in Gibraltar in July 1968, that the two
existing elected bodies should be replaced by the single new one.

2. When the legal instrument concerning the Constitution was made, & formal
digpateh was at the same time addressed to the Governor which made more detailed
provigion, in accordance with the Constitution, for certain important matiters
that the Constitution itself dealt with only in general terms. The dispatch was
published in Gibraltar at the same time as the new Constitution itself. Amongst
other things, the digpatch dealt with the devolution of certain responsibilities
to Ministers in a more formal manner than hitherto. Generally speaking, the
matters of domestic concern to be devolved comprise the matters which had
hitherto veen within the competence of the City Council and the Couneil of
Ministers. These, broadly speaking, fall within certain well-defined spheres,
namely, municival sevvices, =ocial gervieceg, revenue contributing cervices,
public services, perscnal status zs well as certain miscellaneous matters. The
Governor will retain direet responsibkbility Tor matters relating to defence,
extarnal affairs and internal security. He will have the power to intervene in
the conduct of domestic affairs in support of this responsibility: and he will
have certain powerg of interventicn in the interests of maintaining financial
and economic stability.

3. The dispétoh emphagized that the succegsful operation of the new Constitution
will denend on a continuance of the harmonious co-operation and working
relationshipes at 211 levels that have characterized the public affairs of

Gibraltar in the past. I expressed the hope that fullegt use would be made,

fou
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under the rew Constituticn, of the Gibraltar Council. The Council is so
constituted as to bring together the senior elected representatives of the people
of Gibraltar with the Governor's senior offlclal advisers in a body small enocugh
and flexible erocugh in its procedures to permit frank, intimate and confidential
discussicn of problems of mutual concern.

4. The Ceonstitution contains provisions for the protection of fundamental
human rights and freedoms, similar to those contained in the Congtitutions of
other countries in the Commonwealth. These provisions are enforceable in the
Supreme Court of Gibraltar, from which an appeal lies as of right to the Court
of Appeal and then to the Judicial Committee of the Privy Council. The
Constitution alszo contains provisions safeguarding the independence of the
Gibraltar Jjudiciary.

5. In addition, the preamble to the Order in Council promulgating the
Censtitution ermbodies the formula agreed last July concerning the link with
Britain. This runs as follows:

"Whereas Gibraltar is part of Her Majesty's dominions and Her Majesty's
Government have given assurances tTo the pecple of Gibraltar that Gibraltar
will remain part of Her Msjesty's dominiong unless and until an Act of
Parliament otherwlse provides, and furthermore that Her Majesty's
Goverrment will never enter into arrangements under which the people of
Gibraltar would pass under the goverelgnty of ancther State against their
freely and democratically expressed wishes."”

These assursnces do not in any way constitute a new barrier, either iegal or
practical, to a settlement. Tt should be noted that the term "Her Majesty's
dominions" is written with a small "¢" and should not be confused with

"Dominion Statug”

, the term formerly used to degeribe the independent and self-
governing members of the Commonwealth (e.g. Canada and Australia). The use of
this term in the preamble to the new Constitution does not invelve or imply any

change in the international status of Gibraitar.

Voting in Gibraltar

6. Gibraltarians have for many vears been entitled to univerzal adult suffrage
under a system of direct elections to the various representative bodies that
have been in existence in Gibraltar. To be entitled to vote in Gibraltar a person

magth:

foon
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() De a British subject ased over twenty-cne; (this of course includes
citizens of all Commonwealth countiies)

(b) ©catisfy the residential cualification (& continuous periocd of six months
ending on and including the gqualifying date); and

(¢} Not be subject to any legal incapability tc vote {i.e. is under
acknowledzement of allegiance, obedience or adherence to a foreign State, is under
sentence of death or imprisonment exceeding twelwve months, 1s insane, is
disqualified as a result of offences connected with elections or is serving (or is
the wife of & person serving) in the armed forces other than the Gibraltar Regiment ).
T. Gibraltarian status is not a necessary Jualification for entry on the

Electoral Roll.
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ARNEX IT
1. The memcrandum transmitted by the Spanish Permanent RBepresentative includes a

aumber of criticisms of the provisione in the new Gibraltar Constitution which
protects fundamental rights and freedoms. These provisions in fact are clesely
modelled on the Burcpean Convention on Human Rignts, arnd are in virtually Identical
terms with the corresponding provisions in the Constitution of many other countries
in different parts of the world who are States Members of the United Nations.
Criticismg of the gonstitutionzl protection afforded to the pecple of Gibraltar in
respect of their fundamental rights and freedoms under the new Constitution will be
equally applicable to the Constituticns of these Member States.

2. fmong the particular criticisms made by the Spanish Government of the chapter
in the Gibraltar Constitution which guarantees fundamental rights and freedoms is
that it protects only persons possessing Gibraltarian status. This is in fact a
nmisinterpretation of the law. With certain specific and limited qualifications,
which are mentioned below, all the provisions of this chapter of the Constituticon
are so drafted as to protect all persons wvho are at any time in Gibraltar,
irrespective of race, place of origin, nationality or other possible grounds of
discrimination. The rights which these provisions guarentee are expressed as rights
of "persons”, not of Gibraltarians.

3. The Givraltar Constituticn, in common with other Constitutions of independent
Mernber States menticoned above, deoes in certain limited respects permit distinctions
to be drawn between those who belong to the territory and those who do not. First,
and always within limite which may be enforced in the courts, restrictions may be
imposed on non-residents exercising control over trade unions or taking part in
certain related activities. It may be thought that such restrictions are both
usual and understandable.

. Secondly, restrictions may be irposed on the entry of non-Gibraltarians into
Gibraltar and on their freedom of movement there. The number of countries who do
not reserve a similar right to exclude or expel strangers or to limit their freedom
of movement must be very small indeed. As far as the Unlted Kingdcom Government is

aware, Spain is not smong them.
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5. Thirdly, the provisions which, as regards ordinary legislation or executive
action, prohibits discriminaticon on the grounds of race, caste, place of origin,
political opinions, coclour or creed, expressly permit a differentiation to be
drawn between Glbraltarians and non-Gibraltarians. This does not mean that the
Gibraltar legislature or the Gibraltar Government can derogate from the fundamental
rights and freedoms of non-Gibraltarians, but merely that where such persons’
fundamental rights and freedoms are not invelved, they may be treated differently
from and no doubt in some cases less favourably than, Gibraltarians. Again, it is
doubtful whether there are many countries or territories which do not reserve thelr
ability teo determine who should be regarded as their own citizens and who should be
regarded as strangers, and to make different provisions for these two classes of
PETSOn.

6. The Spanish memorandum also makes play with certain alleged disecrepancies
between the chapter on fundamental righte and freedcme in the Gibraltar
Constitution and the correspending provisions in the European Convention on Human
Rights. Without seeking to argue whether these slleged discrepancies are not more
apparent than real, it must be pointed out that the European Convention was applied
to Gibraltar in 1953 and continues to apply to Gibraltar to this day: 1its
application is not affected by the new Constitution. Moreover, the United Kingdom
Government has accepted both the compulsory Jurisdiction of the European Court of
Human Rights and the right of individual petition under articie 25 of the
Convention. Accordingly, where any person considers that the rights guaranteed to
him by the Conventicn have been violated in Gibraltar, the machinery of the
Conventicn is there tc protect him. There must be many whe would welcome a

similar protection for the rights of the individusl in Spain.

7. As they exist in Spain, freedom from arbitrary arrest, freedom from arbitrary
search of persons or property, freedom of expression {including freedom of speech
and freedom of the Press)j and freedom of assembly sre scarcely to be compared with
the same freedoms in Gibraltar. Spain is not & member of the Councll of Eurcpe,
article 3 of the Statute of which requires that "every member of the Couneil of
Eurcope must zccept the principles of the rule of law and the enjoyment by all

persons within its jurisdiction of human rights and fundamental freedoms”.
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8. The imposition in January 1969 of a State of Exception throughout Spain
showed the fragility of even those rights which Spaniards zre ordinarily able to
enjoy. The case of two Basgue priests who were sentenced to twelve years
imprigonment on 11 June 1969 provides an example in question. They were tried
and convicted by court martizl. Thelr crime was that they had sent a letter to

the Spanish Minister of Justice, to the United Naticns Commission on Human Rights

and to the International Red Cross.





