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I lll'RODUCTI ON 

1. The International Law Conftillion, at ita thirty-fifth aeaaion, requested that 
three atudiel, prepared by the Secretariat on the review of multilateral and 
bilateral •CJreementa and judicial deciaiona and State practice other than 
a(Jreeaenta relevant to the queation of international liability tor injurious 
cona~uencea ariaint out of acta not prohibited by international law, be a.de 
widely available. AI ~· three atudiea were prepared between 1982 and 1983 tor the 
uae of the Special Rapporteur for that topic. At the requeat of the Commiaaion, 
the Secretariat baa now updated and combined thea into a aingle atudy. 

2. lt 11 not the purpoae of the atudy to define, alter or in any way affect the 
.cope and the fr ... work of the aubject under conaideration by the Commiaaion. The 
outline of the atudy and the individual papers were prepared when the Commission 
waa atill at the prelialn.ry atage of examining the acope and the framework of the 
topic. Baled on prior preliminary atudiea and takinCJ into account the reports of 
the Special Rapporteur aa well aa the Commiaaion'a reporta on the question, the 
Secret•riat exa~ined it in a factual context. In that context, State practice waa 
exaained. The preaentation of material and information in thia document does not 
imply the expre11ion of any opinion whatsoever on the part of the Secretariat of 
the United Nationa concerninCJ ita contenta nor on the poaitiona that Statea may 
have adopted reqarding apecific caaea or agreements referred to therein. 

l. Briefly, the factual context ia aarked by the increasingly intenae uae in many 
jlfftrent for~ of the reaourcea of the planet for economic, induatrial or 
acient1fic purpoaea. Becauae of economic and ecological interdependenciea, 
activitiea occurring within or beyond the territorial control or juriadiction of 
Statea aay have injurioua impacta on other States or their aubjecta. To cite only 
one example, at thia atage of the indultrial revolution, maintenance and operation 
of productive planta ~y cauae harmful conaequencta which may croaa boundaries, 
cauaing atmospheric changea through •acid rain• or through river and coastal 
watera. Furthermore, the acarcity of natural reaourcea, demanda for more efficient 
uae of re1ource1 and creation of lubatitute reaourcea have led to innovative 
production .. thoda, aom.ti .. a with unpredictable con1equencea. ll Thi1 tactual 
aapect of 9lobal interdependency haa been demonatrated by frequent events which 
rtault in injuriea beyond the territorial juriadiction or control of the acting 
State. 1/ 

!/ Official Recorda of the General ~aaembly, Thirty-eighth Session, 
Supplement No. 10 (A/38/10), para. 286. 

ll It ia not the purpo1e ot thia atudy to deacribt the factual inatances of 
9lo~l interdependency. The above brief de•cription waa neee11ary to clarify the· 
be1i1 for the choice of aateriala on State practice. 

!I ~cting State, in thia atudy, refera to the State in or under whoa• 
territorial juriadiction or control an activity that haa cauaed or may cauae 
injuriel, beyond ita terrtorial juriadiction or control, to other Statea or their 
aubjecta haa taken place. 

I •.. 
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4. Act1v1t1es hav1ng an extz•territorial in~urioua impact are alao conducted by 
private entlt1es. They operate within the territorial juriadiction or control of 
the acting State, within the ahare~ domain or wlthin the territorial juriadiction 
or control of the injured Sta~. J1 Private entitiea, due to econocic 
considerations, transfer from one State to another hazardout and heavily polluting 
industr1es auch as lteel, al~inu~, asbeatoa and certain toxic chemicala. !I The 
lnJuries may be cons1aerable. Reports indicate that theae injuriea are not li~ittd 
to the rec1pient State, but aometim•• croaa into neighbouring Statea, indeed 
occasionally even to the or19inal exporting State. !/ 

5. Acts wlth extraterrltorial injurious 1~pact have alway• been ~t with in 
international relat1ons ana have been of concern to international law. &tatea 
appear to have rec~n1ted that in the exerciae of the1r exeluaive authority within 
or beyond tr.eir terr1tories, over their ~hips, for exa~ple, they are expected to 
91ve due regard to the interests of other Statea that aay adveraely be affected. 
The study has rev1eweo 1 number of example• of State co-operation, ev1dence0 by 
treaties, in wh1ch the parties have agreed on procedure• under which certain 
1Ct1V1t1es may be conducted. The aubstance of theae agreement• reveala 1oee 
procedural anc substantive princ1ples by which the parties have accommodated their 
con!l1ct1ng 1nterest11 •gooa-nelghbourliness•, •due care•, •equitable principlea•, 
etc. 

!I InJurec State or a!!ect•c State refer• to the State which has •uffered or 
~·~ sutter lnJurles as a result of an activity by the acting State. !he injuries 
~y be ~o tne State's property or the private property of ita aubjecta. 

~ These pollutlng lndustries are transferred aometi~e fro~ develope~ to 
Oeveloping countries where the labour ano production cbsts are lower than those ln 
the developed countr1es and atandards of environmental regulation• are looser or 
lax 1n enforcement. See Castle~an ana a.rry, ~he Export of HazarOoua Faetoriea to 
Developing Nat1ons (1978). 

!I North-Southr Programme for Survival (1980). 

States members of the Organisation for Econo~ic Co-operltion and Devtlo~ent 
(OtCC) have attempted to provide for environmental protection 1n Guideline• for 
~ultinat1onal £nterpr1aes. They •re to be reviewed 1n 1984 by the OECD Counc1l. 
See OtCD, Econo~1c and Ecological Interdependence, (1982), p. 66. 

The Inter-Governmental ~orking Group on Trananational Corporation• hal been 
oeveloping a comprehensive draft code of conduct for trananational corporation•. 
~ne craft includes 1 aect1on on environ~ntal protection wh1ch prov10es for 
Deasures to avoid and remedy environmental da~age, to aupply relevant inforaation 
to developing countries abOut the potential hazards involved in certain 1nduatrlal 
actlVlties, etc. The enviro~ntal protection principle• of the code of conduct 
prov1d~s: 

/ ... 
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'· Material• examined in thil 1tudy are 1elected and analyled on the ba1i1 of 
their relevance to the concepti of gooa-neighbourlinellr due care, equitable 
pr1nc1plea, prior neqotiation and con•ultation, balancing intere1t1 and preventing 
ana minimizing injuriel to othera in undertaking activitiel within or beyond the 
territorlal jurildiction or control of Statea. Jt ia not augge1ted that every 
example of State practice examined haa dealt only and directly with acta •not 
prohib1ted by international taw•. Selection waa dictated by relevance of their 
concepti to the liabllity topic or the pertinence of the activitiel examined, 
whether or not they were wrongful. It ia therefore pertinent to con1ider the 
hanal1ng of 1ome dilputea in which there wa1 no general aqree~ent aa to the 
lawfulneaa or unlawfulness of the acta or ~i111on1 giving ri•e to the injurioua 
consequences, for example, the atmolpheric H-bomb te1ts in the 19501 and in the 
1970s generatea debates about their lawfulnesa among jurista. The law!ulne•s of 
the United Statea H-bomb teat on the hlgh 1ea1 of the 1950s, although never 
IUbmlttea for judicial aeciaion waa di1cussea extenaively by jur11ts. !I A similar 

(contlnuea) 

•Environmental protection 

•44. Trananational corporations, in carrying out their production activities, 
shall comply w1th national policies, laws and regulations of the countries in 
wh1ch they operate with regar~ to preservation of the environment. They 1hall 
take steps to improve the env1ronment ana make effort• to develop and apply 
adequate technolQ9iel for thil purpose. 

•45. Transnational corporation• 1hall supply to the authoritiel of the 
countriel in which they operate all relevant information concerning• 

•(a) Feature• of their proauct1 or processes which may harm the 
environment and the ~••ures ana cost• required to avoid harmful eftectiJ 

•(c) Prohibltions, restrictions, warnings and other regulatory measures 
imposea in other countries, on qrounaa of protection of the environment, on 
proaucts ana proces .. s ~1cb they have introduced or intend to introduce in 
the countr1e1 coocerned. 

•46. Transnation.l corporations 1hall be re1pon11Ye to requeata froa 
Gov~cnments ot the countr1ea in which they operate and be prepared where 
appropriate to co-operate with international organization• in their efforts to 
aevelop ana ~romote national and international atanaaraa for the protection of 
the environment.• (E/C.l0/1983/S/4, pp. ll-12). 

11 See, for example, McDougal and Schlei, •The hydrogen bomb testa in 
perspectivea lawful measure• for security•, Yale Law Journal, vol. 64 (1955), 
p. 648J McDougal, •The hydrogen bomb test• and international law of the lea•, 
Arner1ean Journal of International Law, vol. 49 (1955), p. 356J Marqolil, •The 
hydrogen oomb exper1menta ana lnternational law•, Yale Law Journal, vol. 64 (1955), 
P• 624J and Taubenfel~, •Nuclear testing ana international law•, South ~estern Law 
~ournal, vol. 16 (1963), p. 365. 
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aeDate was r111ed over the French n~clear teating. That was aubmltted to the 
International Court of Jultice for • declaion, but the judgement was not rendered 
on the merits of the case. !I 

7. Even though the treaties deal with aatters which may be characterized aa 
•wrongful acta•, they aeal with problems relevant to the topic of international 
l1abil1ty and have been included for that reason. These treaties demonstrate the 
relevance of ana the form5 in which the concepts of due care, good-neighbourliness, 
etc. have been ~tililed. ~hen these treat1es are examined in detail, they reveal 
how • particular activity with potent1al injuries has been undertaken under aome 
form of aupervision, what are the requirements of preventive measures in order to 
avoio or at least to m1nim11e injuries to other international actors, what kind of 
ana at what point inJuries become unacceptable and entall !lability and, f1nally, 
what are the remed1es. S1nce this is a Iurvey of past trends, treaties are 
aelected whether or net they are still in force. 

8. Thtrt are a large number of bilateral agreements which have applied the 
concepts of gooc-nelghbourliness, due care, etc. in the utilization of ahared 
rivers. S1nce most of those agreements were exa~ined in the thira report of the 
Spec1al ~pporteur on the topic of non•navigatlonal uses of international 
watercourses (A/CN.4/3U) of 1981, only some of therr. have been examined in this 
ltudy. 

9. Jua1cial aecitlons of domestic courts, of international cc~rts and of arbitral 
trlbunals involv1ng efforts by thlrd-party decis1on ~kers are relevant for the 
Jubsunuve punc1ples they exarune and aomeumes for the factors they balance 
aga1nst one another. Doe~ments exchange~ between fore1gn offices and governmental 
oft1c1als are important sources of State practice, as are aettlements of d1sputes 
through ncn-JUClClal methocs. Although they are net products of conventional 
Judlclal procedure, they may represent a pattern in trends regarding substantlVe 
sasues 1n d1spute. Statements made by the State cffic1als involved as ~ell as the 
content of the actual aettlement of duputes w1ll be exarr.ineo for their possible 
relevance to tne substantive pr1nciples of liab1l1ty. 

10. The atucy has not ignored the diff1c:ulties in evaluat1ng a particular instance 
as •evidence• of State practlce. !/ D1fferent pol1cy may motlvate the ccnclus1on 

!I Nuclear Tests (Australia v. France) and (New Zealand v. France), I.C.J. 
Report& 1973, P• 99. 

!J For example, abstention by States from engaging in activities ~hich, 
thcugn lawful, Ny cause lnJurus beyond their terracrial )urisdicuon, 11111 or 111ay 
net be relevant to creat1ng customary behav1our. The Permanent Jnternat1onal Court 
ot Justice and 1ts auc:cesscr, the International Court of Justlc:e, have observeu 
that the ~re fact of abstention, without careful cons1deration of the conc1tion1ng 
factors, u 1nsufficient proof of the exutence of an internat1onal legal custorr .. 
Abstentions by States from act1ng in a certain ~ay NY have a number of reasons, 
not all of ~hlch have legal 11gn1f1cance (S.S. LOtus, P.C.I.J., Ser1es A, No. 10 
(1929), p. 26). A 11~1lar po1nt was IIIAOe by the lnternat1onal Court of Just1c:e 1n 
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of treatiea or declaiona. Some may be compromiaea or accommodation• for extraneoua 
reaaona. But repeated inatancea of State practice, when they follow and promote 
a1m1lar policiea, may create expectation• about the authoritativenesa of' theae 
policiea in future behaviour. Even though aome of the policiea might not have been 
explicitly atated in connection with the relevant eventa, or they may purpotely and 
expl1c1tly have been left undeclded, continuoua aimilar behaviour may lead to the 
creation of a cuatomary nora. ~hether or not the material• examined here are 
eatablishea aa customary law, they demonstrate a trend in expectation• and may 
contrlbute to clarification of policiea about aome detailed principle• of the 
international 11ab1lity topic. Practice also demonstrate• way1 in which competing 
pr1nciple1, such aa •state aovereignty• and •domettic jurisdiction•, are to be 
reconcllea w1th tne new norma. 

11. In using State practice one must be cautious in extrapolating principles, for 
tne more general community expectations about the degree of tolerance concerning 
the inJurious impact of activities can vary from actlvity to activity. For 
example, the general community expectations about appropriate behaviour concerning 
economic and monetary activities may be different, a• far a1 their extraterritorial 
inJurious impact ia concerned, from those regarding experimental, induttrial, 
self-defence, aelf-nelp, environmental, etc. activitiea. 

12. The materials examined in thil atudy are not, of course, exhauttive. They are 
primarily related to activities concerning the physical use and management of the 
env1ronment, for State practice on regulating actlVlties causing injuries to other 
States has been developed more extensively in this area. The format of the study 
has also been designed to be a useful source material, hence, relevant quotations 
from treat1es, judiclal decisions and official correspondence have alto been 
reproaucea. 

13. The outline of the study has been formulated on the basil of functional 
problems wn1ch may appear relevant to the topic of international liability. Since 
the focus of the top1c appears to be on the continuing flow of activities from the 
init1at1on to the completion stage, the study also follows a similar chronological 
order. 

14. Chapter I begina with the description of activities which have been regulated 
tor the1r poss1ble extraterr1tor1al inJurious impact both in term• of their nature 
ana the1r or1g1nating location. 

(contlnuea) 

the As¥1um Case, (I.C.J. Reports 1950, p. 286) and in the North Sea Continental 
Shelt Cases (I.C.J. Reports 1969, p. 44, para. 77). See also C. Parry, The Sources 
ana Ev1dence ot International Law (1965), pp. 34-64. 

However, the Court in the Nottebohm Case relied on State restraint as evidence 
of the existence of an international norm restricting freedom of action 
(I.C.J. Reports 1955, PP• 21-22). 

; ... 
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15. Chapter II exa~ines the proceas of initiation of activities vhich aay entail 
extraterritorial injurious ~~act. It points out diffetent atages of this process 
in vhicn the act~ng State, prior to Yndertaking ~e activity, attempts to assess 
the i~pact o! the actiVity on other Statel and international actors. &tate 
practlee demonstrates the existence of a rather complex procedure for assessing the 
impact of activities, auch as collecting data by acting States about the activitle& 
and their possible impact, negotiat1ng vith potential affectea (lnjured) States and 
balancing the interests involved by correlating the benefits of carrying out the 
•ctiVltY with ita cost, etc. 

16. Chapter Ill examines the procedure by vhich attempts are made to prevent or at 
least &inim1ze extraterritorial in)ur1es. ~his chapter reviews the ~nitoring 
aystem prov1ded in treaties ana rec~ended in State practice. It also points out 
the types of or recommenced changes in actiVlties in order to prevent or minim1ze 
their injurious impact. Jt appears that monitoring aystems -.y involve 
co-operat1on among the act1ng and injured States, or aay be entrusted to an 
independent non-governmental bOdy, etc. 

17. Chapter IV exa~ines the requirements of guarantees fo~ payment of compensation 
in relat1on to activities vitn strong potent1al extraterritorial injurious impact 
whose performance has been agreed upon by the acting and the inJured State. 

18. Chapter v exam1nes the issue of liability for extraterritorial injurious 
impact. Despl.te corr.pliance vah procedural requirements designed to prevent or 
~1nim1ze damage, inJuries ~ay be suffered by other States and their aubjects. This 
chapter exarunes the iuue of liability. Jt pcanu out that in dettrrtining the 
l1aD1l1ty of the act1ng State a balance is struck between the interests of the 
parues and t.hose of the larc;er conut.unity. lt also examines the .extent to vh1ch 
the operator of the activity or the State in whose territory, or under whose 
control tne act1vity has taken place is liable. Chapter V also exam~nes 
c1rcumstances vhich precluoe the l1ab1l1ty of the aet1n9 State. 

19. F1nally, chapter VI exa~ines the issue of compensation and damages. It 
reviews the relevant treaty prov1s1ons and forms of State practice concerning 
compensable inJuries and other forma of compensation. Jt po1nts out that some 
treaues prov~de lur.itations on corr.pensatlon. It examines the authorities 
reeQiniaeo in &tate practice as competent to decioe on compensation and finally 
rev1ews the enforceability of the judgements awarding compensation. 

; ... 
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I • DESCRIPTION OF ACTIVITIES CAUSilG INJU'RlES BEYOND THE 
TERRITORIAL JURISDICTION OR CONTROL OF THE STATE 
WHERB THEY ARE CONDCJCTED 

A. Forma of activitiea 

20. Activitiea cauaing injuriea beyond the territorial juriadiction or control of 
~he acting State vary. They m.y include use of air apace, nuclear activitiea, 
incustrial activitiea, conservation and utilization of economically important 
resourcea, and even comnunication and broadcasting. Some of theae activitiea may 
cause mere aubstantial injuries tban others, and the injuries coulc sometime• be 
devastating. State 1nteractiona appear to aemonatrate no lignificant relationahip 
between the forms of activitiea and the subatantive or procedural requirement• 
rec;ulat1ng them. However, a relationship exists between the injury or hara thoae 
activitles may cauae and their substantive and procedural requirement•, i.e. if and 
when they are permitted to be performed. The 1crutiny in compliance with the 
proceaural requirementa, and in the implementation of the concept• of duty of care, 
gooa-nelghbOurliness, etc. appear to become more complex aa the poaaibility and 
extent of injury resulting from the activitiea become more aubatantial. Activitiea 
causing injur1e1 that could be deyastating may be banned outright. SOme nuclear 
testing may be included in this category, as illustrated by the Treaty Banning 
Nuclear weapon Testa in the Atmosphere, in Outer Space and under water. Similarly 
the emplacement of nuclear weapons and other weapona of masa destruction on the 
aea-bed and tne floor and the aubsoil thereof, !I aa well aa the military or any 
hoat1le use of the environmental ~ification techniquea, 31 have been prohibited 
tz multilateral treaties. The treaties dealing with the two latter activitiea have 
proviaed for monitoring or •verification• of compliance with treaty obligation• by 
its signatoriea. Therefore, regardless of the aimilarity in the •torm• of the last 
three activities and their regulation by treaties, the actual reason for banning 
them is the extent of their harmful consequencea, which hal led to a policy 
aecision by tne1r signatories to ban them altogether. Sometimea the extent of 
injuries may not leaa to a total banning of an activity, but to partial or 
temporary bann~ng or to substantial revision of the form in which the activity may 
be carriec out, such as 1n the Trail Smelter Arbitration. 

21. At a very general level, inJuries cauaed by activitiea beyond the territorial 
)Urlsoiction or con~tol of the acting State may be divided into three categoriet. 
The f1rst cat~ory c~ers injuries generally ccnaiaered minor and expected to be 
tolerateo a~nq SLates w~tbout compensation. The second category il not generally 
expectea to ~ tolerated, unless with the consent of the injured State, or againat 
payment of compensation. The thlrd category comprises injuriea that are 
devastatlng and not generally expected to be tolerated at all. State practice 
anowa that 1t 1s extremely dlfficult to ioentify the thresholds separating the 

!I Treaty on the Prohibition of the Emplacement of Nuclear weapon• and Other 
•eapons of f'tass Destrucuon on the Sea-Bed and the Ocean Floor and in the Subsoil 
Thereot (ll February 1971). 

l/ Convention on the Prohibition of military or any other Hostile use of 
Environmental Modification Tec~niquea (10 December 1976). 

/ ... 
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three categories of injuries. It .. Y be easier to pinpoint ectivities lea~ing to 
the third category of inJuriell theae activities are normally banne~. Treatiea 
banning aome of ~hem have referred in their preamble to the Dere teneral .community 
expectations, the promotion of peace and aecurity and o~er principles of the 
United Nations Charter. The &aln difficulties ariae in identifying ~he threshol~ 
between the first and ~he aecond categories of injuriea, i.e. for Vhat k1nd of 
actlvities vi~ vhat kina of 1nJurltl does the acting State have to consult the 
potentially injured State, or take &easurea to prevent ~he injury? It appears, ao 
far, ~nat State practice has not dealt vith thia queat1on categorically an~ in a 
lingle formula. &ometimea it hal uaed the nature of resources being u1ed as a 
point of departure, auch as the uae of 1harea rivers, the high aeas, air lpace, 
etc. At other times it has tried to oetermine the expectation ahare~ by the 
parties. Expectat1ons are embod1ed 1n treaties, off1cial correspondence and the 
overall State interactions. At the .est teneral level, State practice, both in 
treaties and in jud1cial decisions, has referred to ~he concepti of 
900d•neighbourl1ness, due care, equitable principles, etc. as 9uidlines to 
diltlnguish act1vit1es Vlth tolerable inJuries from those resulting in the aecond 
category of injuritl. 

22. lt 11 not only conducting activitiel vhich a&y cauae extraterritorial 
inJuriesJ inactlVitY may &lao lead to injuries. The Corfu Channel decision leads 
to tbis conclus1on. The decision by the Cer~n Constitutional L&w Court in the 
case of the federated States of ~urttemberg and Prulsia v. ~regarding their 
r1ghts in the flow of the vatera of the Danube bears on the question of 
inactivity. In holding that •aaden must desist from injuring her neighbor• the 
Court further atateo Baden did •not need to eliminate the natural loss of vater 
that voulo accrue in tne storage area even 1f the dam vere not there, but only the 
augmenteo aeepage caused by the dA~.· l/ As to the prohibitions of Baden against 
taking measures to make it poss1ble for the river flow to go onward rather than to 
run off from the Danube to the Aaaht it vas held that Baden could not justify the 
prohlbitions on the grouna that •in th1s vay ahe is only ~intalning the natural 
cond1t1ons vith respect to the water•, that, vhile a St&te •is not obligated to 
interfere 1n the interests of another State vith the nautral processes affecting an 
international r1ver•, the action of Baden in this particular case a~unted to •the 
neglect of an orderly vork of mAintenance• along this atretch of the river. The 
Court held that Baden vas •therefore required to eliminate the increaseo seepage 
caused by her inactivity•. !I 

23. Many activities vith possible extraterritorial injurious cona~uences have 
been regulated by multilateral treaties. They include the use of nuclear 
~terials, industrial activities, disposal of vastea, etc. Multilateral treaties 
regulating nuclear activities include the Vienna Convention on Civil Liabilities 
for Nuclear Damage, the Convention on the Liability of ap.r&tora of Nucle&r Ships, 
the Convention on Third Party Liability in the Field of Nuclear £nergy and the 

!I Hackworth, Digest of International Law, vol. I, pp. S96•599. Emphasis 
added. 

/ ... 
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Treaty aanning Nuclear Weapon Telta in the A~phere, in OUter Space and Under 
•ater. 

2C. The Convention on D&aage cauaed by Porelgn Aircraft to !bird Partiel on the 
Surface cover• aome apace activitiee, while the Convention on International 
~lability for Damage cauaed by Space Object• deala with outer apace activitiea. 

25. ao.e polluting activitiel are covered by the Convention on the Protection of 
Lake Conatance from Pollution, the International Convention on Civil Liability for 
011 Pollution Dam.ge, the International Convention for the Prevention of Pollution 
from Shlps and the Convention on the Prevention of Marine Pollution by Duaping of 
waatea and Other Matter. The Convention on the Law of the Sea providea in 
article 195 that Statea •ahall act ao aa not to trantfer da .. ge or haaarda froa one 
area ~ another or tranafora one type of pollution into another•. Article 196 of 
the COnvention retera to pollution retulting froa the u1e of technoloq1~1 or the 
intentional or accidental introduction of apeciea, alive or new, to a particular 
part of the .. rine environaent which aay cauae aignificant and haraful chang•• 
thereto. 

26. Among the convention• related to contervation of econoaically 1•portant fith 
atockl, the International Convention for Con•ervation of Atlantic Tuna• and the 
International Convention for ther Northweat Atlantic riaheriea .. y be n&aed. 

27. Convention• dealing with co~unicationl and broadcatting include the 
~~ternational Radio-Tele9rapb Convention, with General Regulation• and Additional 
·~;ulationa, the International TeleconAunicationl Convention and the International 
Convention concerning the uae of broadca1tin9 in the cau1e of peace. 

B1lateral agreement• 

28. A great nu~r of bilateral agreeaenta are related to utiliaation of ahared 
lakea or rivera between contractift9 Stat••· Bilateral aqree~nta .. y alto be 
related to nuclear activitiea and .. teriala. ror example, the Convention betveen 
~elgium and France on RA4ioloqical Protection with regard to the lnat•ll•tlona of 
tne Araennea Nuclear Power Station ia concerned with radiological protection 
relatin9 to a nuclear power ae.tion belonq1nq to the Soc16t' d'Energle nucl6aire 
franco-bel9e dee Al~ennea, a ioint-atock coapany betw•en Prance and Bel9iu., 
operating in Frencb territory near tbe Bel9i&D border. ~e ex~n9e of notea 
between France and the Union of SOviet Soc!aliat ~publica on the prevention of 
accidental or unauthor11ea u1e of nuclear weapon• relatel to the u1e of nuclear 
mater1ala that .. y cauae injuriea to the other contracting party. 

29. Hilateral agreement• have been concluded to regulate the tranaportatlon of 
hazaraoua 1ub1tance1 and tbe conduct of activitiee affecting cli .. te and weather. 
Tne former il the 1ubject of an ~reement between the Governaent of the United 
Kin9aom of Grt•t Britain and the Governaent of the ~ingdoa of Norway relating to 
tne tranamiaaion of petrol•~ by pipeline froa the !kofl1k field and nei9hbour1ng 
areaa to tne United ~ingdom. A aiailar agreement hal •l•o been concluded between 

r"' 
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the Federal Republic of Germany and Norway, !/ an~ weather modlfication in Canada 
and in the United States has been regulated by a treaty. !/ 

30. ~ere are some b1lateral agreements wh1ch deal with any activities which may 
have harmful consequences in the neighbouring State across the border. The most 
recent agreement of thl& k1nd was s1gned between the Unlted States and Mexico on 
14 August 1983. !I The prea~~ular paragraph of the Agreement recognizes the 
1mportance of a •healthful• env1ronment to the long-term economic and social 
well-being of present and future generations of each country as well as of the 
global community. Article 2 of the Agreement provides that the parties will adopt 
the appropriate measures to prevent, reduce and elim1nate sources of pollution in 
their own terr1tor1es whlch affect the border areas of the other. 

ll. Some bilateral agreements deal with the use of land close to frontier areas, 
auch as the Agreement between the Government of the Federal Republic of Germany and 
the Austrian Federal Government concerning co-operation with respect to land use. 

Judicial dec1sions and State practice other than agreements 

32. State practice regulating pollution from industrial uses include the !!!!! 
Smelter Arb1tration, the Peyton Packing Co~Eany an~ ~suco Co~pany diplomat1c 
corres~ndence (Un1tec States v. Mex1co) and the Georg1a v. Tennessee Copper 
Company dec1s1on. 

33. The Nuclear Tests Cases, Eniwetok Atoll Tests Awards, Christmas Islands Tests 
ana the Cla1m Aga1nst the Union of Sov1et Soc1al1st Republics for Damage Caused by 
Sov1et Cosmos 954 deal Wlth nuclear act1v1t1es. 

34. Some of the jud1c1al dec111ons dealing with utilizat1on of international 
11vers are the Lake Lanoux Arb1trat1on, Societe d'Energie Electrique du Littoral 
M~lterraneen v. Co:r.pasnu lr.crese Elettnche L1gure (the RoJa), l'llssoun v. 
Ill11'l01S and ~ansas v. Coloraoo. 

3S. The Fisheries Jurisdiction, Anglo-Norwegian Fisheries and North Atlantic Coast 
FisherleS Case regulate flSherleS actlVltleS whereas the North s~a Cont1nental 
Shelf Case, t.he A.rb1trat1on Between Petroleul"' Developrt.ent (Truc:ul Coast) Ltd. and 
the Shukh of Abu Ohab1 and Tunuu v. the I.ibJ'AI'l Arab Jart.ahH 1ya cover the use of 
~e ocean subso1l by the coastal States. 

!I Agreement between the Federal Republic of Germany and the Kingdom of 
Norway Relating to the Transmuuon of Petroleurr. by Plpellne from the Ekoflsk Field 
and Ne1ghbour1ng Areas to the Federal Republic of Germany (16 January 1974). 

~ Agreement between Canaaa and the United States of America Relating to the 
Exchange of Information on heather Modif1c1tion Activities (26 March 1974). 

!I A9reement between the Unite~ States of Amer1ca and the United Mexican 
States on Cooperation for the Protection and Improvement of the Environment 1n the 
Border Areas (14 August 1983). 

/ ... 
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36. Other activitiea foraing the aubject aatter of State practice are the 
development of power planta and atationa, the RolaJ counterfeiting, United Statea 
v. ArJonaJ highway conatruction, and the Smu;;lera and Goat Canyon diplceatic 
correapondence (Unitec Sc.tei/Mexico). 

1. Originating location of activitiea 

37. Activitiea conducted by the acting State or ita aubjecta with injurioua 
conaequencea to other State• and their aubjecta .. y occur within or beyond the 
territorial juriadiction or control of the acting State. They .. y occur in the 
ahared domain, but cauae injury to another State or itl aubjecta either in the 
ahared domain or in the territorial juriadiction or control of the injured State. 
Activitiel may alao occur within the territorial juriadiction or control of the 
injured State itaelf. Although the location of activitiea with injurioua iMpact ia 
relevant, 1t ia not the key factor in regulating thea. The location of activitiea 
appeara to bring into play other relevant and competing intereata and relevant 
principle• of international law) for example, if an activity occura on the high 
aeaa, the intereata and righta of the acting State are the utilization of 
reaources, 1ncluding watera of the h1gh aeaa, and the relevant international law 
principle il the principle of the freedom of the high 1ea1. The originating 
location of activitiea may alao determine the queation of juriadiction over any 
poaaible dilpute regarding the consequences of the activitiee. State practice 
demonstrate• that the key iaaue in regulating, aubatantively or procedurally, an 
activity w1th injurioua con1equence1 il the extent and kind of injury it cau1e1 and 
itl impact on tne functioning of the co~unity proceaaea of Statee, reqardleaa of 
the originating location of the activity. 

38. Section B 11 primarily descriptive. It gatherl and deacribea relevant part• 
of treat1e1 and judicial ~eciaione bearing on activitiel occurring within or beyond 
territor1al juriadiction or control of the acting State, but caueing injuriel to 
other Statea or the1r eubjecta. 

1. Within territorial jurisdiction or control 

39. Utilization of reaourcea abared between two or more neighbouring Statea or 
activitiel cloae to the frontier &tea comprLae .oat of the activitiea occurring 
within the territorial juria4ictioa or control of one State &Dd cauaing injuriee to 
ne1ghb0uring Statea. 

Multilateral agre. .. nta 

40. The Treaty concerning Lake Conatance deala with ahared reaource1. Onder 
para9raph 2 of article 1 of tbe Treaty the ripatian SCAtea are to take the 
necessary meaaurea in their respective territoriea to prevent any increase in the 
pollution of Lake Constance and, in ao far aa ia poaaible, to improve the quality 
of ita vaterl. To that end, the riparian Statea are to apply atrictly, in reapect 
of Lake Conatnce and ita affluenta, all proviaiona on water protection which are in 
force in their territoriea. 

/ ... 



• 

• 

A/CN.C/384 
English 
Page 19 

Cl. The Convention on the Protection of the Environment between Denmark, Finland, 
Norway and Sweden is a treaty between neighbouring States, but relates to a wider 
~roup of activities. Art1cle 1 of the Convention defines the •environmentally 
harmful• activities as being the discharge from the aoil or from buildings or 
installat1ons of sol10 or liquid waste, gas or any other aubstance into 
watercourses, lakes or the sea and the use of land, the aea-bed, buildings or 
installations in any other way which entails, or may entail, environmental nuisance 
by water pollution or any other effect on water conditions, aand drift, air 
pollutlon, noise, Ylbration, changes in temperature, radiation, light, etc. The 
Protocol to the Convention states that discharge from the aoil, or from build1ngs 
or installations of sol1d or liquid waste ~ases or other substances into 
watercourses, lakes or the sea shall be regarded as environmentally harmful 
actiVlties only if the d1scharge entails or may entail a nuisance to the 
surroundings. Therefore the mere discharge of •polluting• substances is ~ 
sufficient tc bring it under the regime of the Convention. 

42. Acts covered by the Convention on Third-Party Liability in the Field of 
Nuclear Energy and the Vienna Convention on Civil Liability fer Nuclear Damage may 
also be included in the category of activities occurring, ~st probably, within the 
territorial jurisdlction or control of a State but causing extraterritorial harmful 
effects. Parties to the Conventions, however, \re not neighbouring States of a 
part1cular reg1on1 the Convent1ons are open to all States. 

43. The language used in the Convention of the Law of the Sea is more amb1guous on 
the or1g1nating locatlon of act1v1t1es. Article 195 cf the Convention provides: 
tnat •1n taking measures tc prevent, reduce and control pollution cf the marine 
environment• States shall behave in certain ways. Thus the originating location of 
pollutlng act1vit1es may be within or beyond territorial jurisdict1on or control of 
States. 

Bilateral agreements 

44. The location of ~st of the actiVlties regulated by bilateral agreements is 
wlthin the territor1al Jurisdiction or control of the States parties to the 
agreements. A number of bllateral agreements relate to the use of 1 resource 
anareo by the two States, such as rivers. In th1s group of agreements, activities 
may occur in the section of the shared resource wh1ch is within the terrltorial 
jur1sd1ction of e1ther State or w1thin the section of the resource shared by both 
States. Most bilateral agreements, however, have dealt with activlties occurring 
vithln the territor1al )uri&dict1on or control of one State. For example, in an 
agreement between Norway and the soviet Union, 11 the parties agree not to explo1t 
the m1neral depos1t1 near their frontier in a way which may harm their respect1ve 
territories. Thus they agree, in order to safeguard the frontier line, to have a 
belt 20 metres vide on either side within which no such activity may take place, 
unless in exceptional cases and by agreement between the parties. Artiele 18 of 
the Agreement prov1des: 

1/ Agreement between the Royal Norwegian Government and the Government of 
the Un1on of Soviet Social1st Republ1cs concerning the r~1me of the 
Norwegun-Sovut frontier and procedure for settlett.ent cf frontier disputes and 
1ncidents (29 December 1949). 
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•Azt1cle 18 

•1. Mineral depoaitl near the frontier line aay not be ao prospected or 
worked •• to har• tbe territory of the other Party. 

•2. In order to aafeguard the frontier line, there ahall be a belt 
20 metre• wide on either aide thereof in which the work referred to in 
paragraph 1 of thia article ahall ordinarily be prohibited and ahall be 
permitted only in exceptional caaea by aqreement between the competent 
authoritiea of the Contracting Partiea. 

•3. If in any particular caae it ia not expedient to obaerve the belta 
referred to in paragraph 2 of thia article, the competent authcritiea of the 
Contracting Partie• ahall agree on other meaaurea neceaaary to aafeguard the 
frontier line.• 

45. Some bilateral agreement• deal with activitiea occurring within territorial 
jurisdiction of the •injured• State. Fer example, in an agreement between the 
Federal Republic of Germany and Auatria !I the P~eral Republic of Germany haa 
agreed to eatabliah a aafety aone in ita own territory for an airport to be 
ea~bliahed in Salzburg in Auatria. Hence, activitiea which may cauae injuriea in 
the terr1tory of the Federal Republic of Germany may bt caused in that territory 
but not neceaaarily by aubjecta of that State. The injury may be the reault of the 
operation of the Auatrian airport. 

46. The paaaage of nuclear ahipa to or from foreign porta baa becoae the aubject 
· : bllateral agreement• for poaaible nuclear or other kind of damage. Theae 
.tcatiea have approached the queaticn of territorial juriadiction or control 
funct 1 onally. Accordingly, they are relevant to nuclear damage occurring within 
the territory of the beat State if the nuclear incident haa occurred within that 
territory. For example, under article 20 of the 1970 Treaty between the Federal 
Republic of Germany and Liberia, !I liability under the ~eaty ahall apply to 
nuclear damage occurr1ng within Liberian Territory or Liberian watera, if the 
nuclear incident baa occurred within Liberian territory or Liberian watera. Alao 
article VIII of a 1964 treaty between the United Statea and Italy reqarding the uae 

!I Agreement between the Federal Republic of Germany and the Republic of 
Austria concerning the effecta on the territory of the Federal Republic of Germany 
of construction and operation of the Salzburg airport (19 December 1967). 

!/ Treaty between the Republic of Liberia and the Federal Republic of 
Germany on the Use of Liberian ~atera and Porta by the u.s. Otto Hahn 
(27 May 1970). 
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of Italian porta by the nuclear ahip N.S. Savannah~ atipulatea that the United 
Statea ia liable for •any dAmage to people or 9ood1 deriving free a nuclear 
incident in which the N.S. savannah a.y be involved within Italian territorial 
watera.• Si~ilar proviaiona may be found in agreement• between the United Staea 
and Ireland 1!1 and the Unlted Statea and the Netherlande. !ll 

!£! Agreement between the Government of the United Statta of America and the 
Government of Italy on the ~ae of Ital1an porta by the N.S. Savannah 
(23 Nove~~r 1964). See alao the exchange of notea of 16 Deee~ber l96S between the 
Uniteo States and Italy conatituting an agreement concerning liability during 
private operation of the N.S. Savannah. 

!!I Exchange of notes of 18 June 1964 conatituting an agreement relating to 
public liability for da~ge caused by the N.S. Savannah. Article (1) of the 
Agree~ent provideas 

•The ~nittd States Government ahall provide compenaation for all loss, 
Gamage, death or inJury in Ireland (including Iriah territorial aeaa) arising 
out of or resulting from the operating of N.S. Savannah to the extent that the 
United State& Government, the United Statel Maritime Adminiatration or a 
person indemnifled under the Indemnification Agreement il liable for public 
liability in respect of euch loss, damage, death or injury.• 

!£1 Agreement on Public Liability for Damage cauaed by the N.S. Savannah 
(with annex) (6 February 1963). Azticle 7 of the Agreement provideaa 

•Thll Agreement relatea only to a nuclear incident occurring during a 
voyage ot the N.S. savannah to or fro~ the Netherland• or ita preaenee in 
Netherlands watera.• 

See alao the Operational Agreement on Azrangementa for a Viait of 
N.S. Savannah to the Netherlands (20 May 1963). 
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Judicial deciaiona and S~te practice other than agreement• 

47. Judicial deciaiona and official corre1pondence relating to thil group of 
act1v1tie1 Item from conficta primarily between neighbOuring State• in relation to 
the uae of reaourcel lhared between theM, auch aa river• and airapace. The 1ource1 
point to a broad range of activitiel taking place in the territory of the acting 
State or within itl control which aay cau1e injury to other State• and their 
aubJeCtl. For example, the tribunal in the take tanoux Arbitration ltated that 
pollution of waterl, chan9ed cbemical compolition or teMperature of vaterl, and 
diminution of the vol~ of water flav re1ulting froM the u1e by one State of 
international water• within ita border• could violate the righta of the affected 
State and give riae to a •duty of care• in carrying out the activity. In even 
broader language, the tribunal in the Trail Smelter Arbitration ltated that 

•No State hal the right to uae or permit the uae of itl territory in 1uch a 
manner aa to cauae injury by f~e• in or to the territory of another or the 
propertiea or peraona therein.• !!/ 

Even mere generally, the International Court of Juatice in the Corfu Channel atated 
that it ia •every State'• obligation not to allow knowingly ita territory to be 
uaed for acta contrary to the righta of other Statea.• !!I 

48. An activity originating within the territory of the acting State but not 
relating to the uae of reaourcea lhared between two neighbouring Statea 11 the 
. ~uncning of aatell1tea. For example, canada, through correapondence with the 
~~viet Union, atte.pted to impoae liability for the craah of a Soviet 
nuclear-powered aatellite on Canaaian aoil. 

49. In the Alabama Claima, the United Statea aought ccmpenaation for injuriea 
result1ng from the building and outfitting, in Britiah porta, of Confederate ahipl 
wn1ch were permittea to leave thoae porta in breach of Britain'• duty of neutrality. 

2. Beyond territorial jurladlction or control 

Multilateral agreement• 

50. A number of aultilateral ag~e ... nta bave regulated activitiea occurring beyond 
territor1al juriadiction or control of .cting Statea, but cauaing injuriea to other 
States and their aubjecta either in the ahared domain or within territorial 
jucisdiction of the injured S~te. A number of treatiel cited in thia aection deal 
w1th nuclear m.teriala. Article XIII of the Convention on the Liability of 
operators of Nuclear Shipa atatel t~t the Convention appliea to nuclear damage 

!ll United Nations, Reportl of International Arbitral Awardl, vol. 31 p. 1965. 

!!I I.C.J. Reports 1949, p. 22. 
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caused by a nuclear incident occurring in any part of the world and involves the 
nuclear fuel of or radioactive products or waste produced in a nuclear ahip flying 
the flag of a contracting State. Thus, with this bread language, 1uch a 
damage-~using nuclear incident ~y occur within or beyond the territorial 
jurisdiction or control of States. Article XI, paragraph 2, of the Vienna 
Convention on Civil Liability fer Nuclear Damage, in an attempt to apecify the 
competent authority to dec1de en the liability iasue, refers to the originating 
location of the activity. It 1tate1 that where the nuclear incident occura outside 
the terr1tory of any contracting Party, or where the place of the nuclear incident 
cannot be aetermined with certainty, jurisdiction ever auch actions 1hall lie with 
the courts of the installation State of the liable operator. 

51. The Convention on the D~.ping of ~astes at Sea regulates certain aspects of 
activities relatlng to the use of the sea with the assumption that such particular 
use, if not regulated, will cause inJury to a number of coastal States. Sometimes 
particular actlvities, includ1ng the uses of resources beyond the territorial 
jur1SC1Ctlcn or control of States, have a noticeable economic impact en ether 
States and their subJects. These activlties have also been regulated by 
multllateral conventions. Per example, exploitation of aome resources of the sea 
could come under this category. Some of the conventions dealing with the 
exploltation of sea resources bear en conservation of certain fishery resources, 
Wlth strong economic 1mplicaticns. Thus they differ from conventions relating to 
general ccnservatlCnJ they deal with resources when they affect the interest of 
coastal States in a much more quantitative, tanglble, immediate and economic form. 
In the prea~ble of the International Convention fer Conservation of Atlantlc Tunas, 
the parties explicitly recognize their •mutual interest• in the populations of tuna 
and tuna-llke f1sh found in the Atlantic Ocean, and in maintaining the populations 
of these f1s~ at levels whlch will permit the maximum sustainable catch fer food 
and ether purposes. Slmilarly, in the prearrble of the International Convention for 
the Northwest Atlantic Fisheries, the parties explicitly Eecognize their shared 
lnterest in the conservation of the f1shery resources of the north-west Atlantic 
OCean. 

S2. The International Convention relat1ng to Intervention en the High Seas in 
Cases of Oil Pollution Casualties provides that parties to the Convention may take 
such measures on the h1gh seas as may be necessary to prevent, mitigate or 
el1~1nate grave and imminent danger to their coastline or related interests from 
pollution, etc. following a maritime casualty. Such actions en the high aeas 
almost always cause injuries to at least the flag State. lf aueh ~easures taken by 
the coastal State go beyond what is necessary to prevent the injury, the coastal 
State ahall be obl1geo to pay compensation to the extent of the damage caused by 
~asures which exceed these which are reasonably necessary. In cons1aering whether 
the measures are proportionate to the damage, account shall be taken of (a) the 
•~tent ana probabllity of 1~.1nent damage if these measures are net takenJ (b) the 
likellhooa of those measures being effectiveJ and (c) the extent of the damage 
wh1ch may be caused by auch measures (art. V). Thus any party which takes meaaurea 
in ccntravent1on to the abOve requirements and causes damage to others shall be 
obliged to pay compensation. Art1cle l of the Treaty Banning Nuclear ~eapon Tests 
in the Atmosphere, in Outer Space and under water prohibits nuclear explosions at 
any place caus1ng rad1cactive debris outsiae the territorial limits of the Stat;-
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u~er whose jurisdiction or control 1uch explo1lon 11 conducted. In that re1pect 
the Treaty on the Prohibition of the Emplacement of Nuclear Weapon• and Other 
Weapons of Mass Destruction on the Sea-B~ and the Ocean Ploor and In the •ub•oll 
thereof should also he mentione~. The Convention nn the Prohibition of Military or 
Any Other Hostile Use of Enviro~ental Modification Technique• deals with 
environmental modification technloue• which could occur either within or beyond the 
territorial jurisdiction or control of the actinq State. 

Bilateral agreements 

53. In aqreementl reqardinq the use of forelqn pnrtl bY nuclear ships, the State 
whose nuclear ship 1• visiting the foreign ports his acee~ted liability for 
Injuries its ships may cause out1l~e the territory of the host State during a 
passage to or from it• port if the ~~aqe is caus~ in the host State or on ship• 
of the host State reqistry. ll! 

Judicial decisions and State practice other than aqre~nts 

54. Although almost all the judicial decisions and official corre8PQndenee dealing 
with questions of extraterritorial injuries survey~ in this st~y relate to 
activities occurring within territorial jurisdiction or control of a State, at 
least one decision hore on actfvftfes occurring in the shared dom.in. tn the 
Fisheries Jurisdiction Cases 1!1 the United ~ingdom and the Pederal Republic of 
Germany objected to the unilateral expansion of the fishery 1one bY Ireland, which 
they claimed to have been extended to the high seas. 

lll For example, article 2n of the 1970 Treaty between the Federal Repuhllc 
of Germany and Liberia provides that the Federal Republic of Germ.ny will he liable 
for injuries its nuclear lhip may cause •outside Liherian territory or Liherian 
vaters during a passaqe to or from a Liberian port or to or tram Liberian waters•. 
See also the Agreement hetween the r~vernment of the Onited States of America ~~ 
the Government of Italy nn the Use of Italian ports by the H.s. Savannah 
(23 Novemher 3.9~•), and the exchanqe of nntea of 16 Deee~her 19fi5 httveen the 
Onited State• and It•ly constftutfnq an aqreement cnneerninq liability durinq 
private operation of the N.R. Savannah. Similar aqree~n~s were concluded between 
the United States and Ireland and between the UnJted ~tates and the Netherland•• 
the exchange of notes of 18 JUne 1964 coftltitutfng an ~ree~t relatift9 to public 
liability fnr da~e caused ~ t~ R.!. Savannahr the Agreement on Public Liability 
for Damage Cause~ b7 the w.s. Savannah (with annex) (6 Pebruar,y 1963), and the 
Operational Agreement on Arranqements for a Visit ot the N.s. Savannah to the 
Netherlands (20 May 1963). 

!!I I.C.J. Report• 1974, pp. 3 and 175. 
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5~. Aaaeaament of activitiea for their fnjurloua i~act refera, in thia atu~y, to 
a continuoua prcc~ural deciaion which beqina prior to, but ~•Y continue during the 
performance of, activitiea with potentially injurious impact in order to prevent or 
•ini~ize injuries to other Statea and their aubjecta. The content of the 
aaaeaament of ectivitiea includes different ata9es in which a variety of interests 
art evaluat~ and acc~ated and choicea and chanQes ~ade. Althouqh the term 
•aaaeaament of activities• has hten uaed in thia atudy, ita proc~ure and content 
exiat under other hea~in91 in ~ny treaties, j~icial decisions an~ official 
correpondence •~ng States, thoU9h not always aystematically nor atep by atep. The 
unaystematic references to the proc~urea a~ ataqes of the assessment of 
activities in treaties or judicial decisions are primarily determined by the main 
purpoaea of the treaty or by the oueationa posed for judicial decisions. Someti~s 
Ofte or ~re aspeeta of assessment procedures ~Y be irrelevant to a particular 
activity. For exa~ple, in case of pro~ibition of e~laeement of nuclear weapons on 
the hich aeas, or the hostile uae of the enviro~ental ~ification teehniaues, the 
asaesament proc~ures auch a1 collection of ~ata, exchan9e of information and 
consultation, ete. are totally irrelevant. The only ataqe of assessment which ~y 
be relevant and il atipulat~ fn the two treaties dealin9 with these two activities 
fa the ~nitorinq atep. ~metimes the proe~ural renuirements for asaessin9 
activities for their in1urious impeet prior to or ~urinq their u~ertakino have 
heen eliminated in aqreementa. ~tates have ma~e a policy decision that the 
performance of these activities fa essential reqar~less of their harmful i~aet, as 
ia apparent from most treaties dealing with ahippinq. The basic thrust of the 
treatiea is to determine liability and to provide compensation for injuries these 
activities ~ay cauae. 

Multilateral agreemrnts 

56. The impli~ lanqueqe requirinq States to aseess the injurious i~act of their 
activities ia refleeted in artiele 192 of the Convention en the Law of the Sea. It 
atates that •states have the obliaation to protect and preserve the marine 
enviro~nt•. The lanQuaqe of p.ra9raph 2 cf artiele 194 ia more express. It 
require• Rtatea to take •all measures• neceasary to prevent damage resulting fro~ 
ectivitiea under their juriadietion or control tc other States and their 
enviro~ent• (Para. 2 of art. 194 provides•) 

•2. States •hall take all ~••urea neces1ary to ensure that activities 
u~er their juri8diction or control are ao conducted as not to cause damage by 
pollution to other States and their enviro~nt, and that pollution arising 
fro~ inci~ents or activities under their juriadietion or control does not 
apread beyond the areas where they exercise aoverei9n ri9hts in accordance 
with this Convention.• 

51. In relation to activities eoncernino resource ~eposits fn the •Area, which 
lies across li~its of natjonal juria~iction, article 142 of the Convention reauires 
the Acti~ ~tate tc ~r~t~ with the exploitation of the ~eposits, while respeetina 
the ri9hta an~ inttreata of the coastal State. Par•qraph 1 of this article 
~rovidesa 
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•1. Activities in the Area, with respect to resource deposits in the 
Area which lie across limits of national jurisdiction, shall be conducted with 
due reqard to the riqhts a~ legiti~ate i~terests of any coastal State across 
whose juridiction such ~eposits lie.• (Emphasis added.] 

Indeed, part XII of the COnvention elaborates on the requirements of assessing the 
ln1urious impact of activities. Sections 1 to 4 of part XII in particular deal 
primarily with the detailed steps of i~act assessment as set forth in this study. 

58. Two ~ultilateral aqree~nta reqardinq communications .ystams obliqate their 
siqnatories to use their comMuni~atfons installations in ways which will not 
interfere with the facilities of other States parties. Article 10, paragraph 2 of 
the International Ra~ioteleqraph Convention 11 reauesta ita parties to operate 
stations in such a ~anner as not to interfere with the ra~ioelectric communications 
of other contractinq States or of persona authorized b.Y the Governments. It 
provides a 

• 2. All stations, whatever their object may be, must, ao far as 
possible, be established and operated in such manner as not to interfere with 
the radioelectric co~unications or services of other contractinq Governments 
and of individual persons or private enterprises authorized by those 
contracting Governments to conduct a public radiocommunication service.• 

59. The International Telec~unicat!ons Convention provides for a similar 
requirement in article 35a 

• 1. All stations, whatever their object may be, must, ao far as 
possible, be established and o~erated in such manner as not to interfere with 
the radioelectric communications or services of other Contractinq Governments, 
or of private enterprises recoqnis~ by those Contracting Governments or other 
duly authorised enterpris~ with co~uct a radioco~unication service. 

• 2. Each of the Contracting Governments not itself cperating systems 
of ra~ioc~unication u~ertakes to require private enterprises which it 
recognises and other enterprises duly authoris~ for that purpose to observe 
the provis1on• of l above.• 

Another com~unications convention prohihits broa~castinq, to another State, 
materials to incite its population to act incoMpatibly with the internal order and 
security of the State. The International Convention concerning the use of 
broadcastin~ in the cause of peace provides, in article la 

•The Riqh Contractinq Parties mutually u~ertake to prohibit and, if 
occasion arises, to atop without delay the broadcastina within their 
respective territories of any trans~ission which to the detriment of qood 

!I International Radioteleqraph Convention, with General Requlations and 
Additional Requlations (25 November 1927). 
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international u~erata~inq 11 of aueh a character a1 to incite the population 
of any territory to acta ineo~atible vith the internal order or the 1ecurity 
of a territory of a Hi;h Contracting Party.• 

10. Article 12 of the Convention for the Protection and Development of the Marine 
Environn.nt of the Caribbean Reqion obligate• Jta aignatories to ~evelop technical 
and other quidelines to assist them in asses1ing the environmental impact of their 
devel~ment progra~• upon the area covered by the Convention. The assessment 
ahould particularly examine the effeeta upon coastal areaa. Under thil article, 
the contracting Stites shall, vhen requested, aubmit in!ormltion about their 
development proara~e and its potential consequeneea. When appropriate, a State 
~•Y consult other contracting States which may be affected by the impact of their 
activities. The article provi~es1 

•Art icle 12 

•En vi ro~ntal I!IIPact Aaaenment 

•1. As part of their enviro~ental man19tment policies the Contracting 
Parties undertake to ~evelop technical an~ other qui~elines to assist the 
planni~ of their major development projecta in auch a vay as to prevent or 
min~ize harmful Jmpacta on the Convention area. 

•2. !ech Contr1ctinq Party ahell assess within ita capabilities, or ensure 
the assessment of, the potential effects of auch project• on the marine 
enviro~ent, particulerlv in coastal areas, 10 that appropriate measures mav 
be t1ken to prevent any auhstantial pollution of, or aignifieant and harmful 
ehanqes to, the Convention area. 

•3. With respect to the assescments referred to in paragraph 2, each 
Contracting Party ahall, with the assistance of the Organization when 
requested, develop procedures for the dissemination of inform1tion and may, 
vhere appropriate, invite other Oontr1cting Parties which may be affected to 
consult vith it and to aubmit commenta.• 

Bil1teral aoreemrnts 

11. Since bilateral aqreementa are primarily 9eared to a more apeeific use of a 
particular resource, their provision•, including those related to impact 
asaeas~ent, ap~•r to be more specific. For ex~le, they may aimply prohibit 
certain specific •ctivities. Nevertheleaa, these proviaiona are desiqned to 
protect the interests of both parties in ae~urity, eeono~ic or aoeial ~etters. For 
example, article 3 of an agreeMent between Finland and the Soviet Union !I prohihits 

11 Convention hetveen the Republic of FJnla~ a~ the Russian Socialist 
r~er1l Soviet Republic concerning the maintenance of river channels a~ the 
regulltion of fiahin9 on watercourse• fo~ing part of the frontier between F1nla~ 
a~ Russi• (28 October 1922). 
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the diveraion of certain of their frontier vatercouraea, (a) b,y any conatruction or 
any atepa which may cau .. d~aae, or (b) b,y altering the pre .. nt depth or condition 
of the parta of a vatercourae aituated in the territory of the other party, thereby 
damaq1n9 the fairway or encroachinq upon the channeh uaed for navigation or 
ti.JIIber-tloatinq, unleaa a ~ecial aqreement h lftade between the partiea. 'l'hil 
article prohibita not certain activitiea, but ~ecific outc~• regardless of the 
aetivitlea themselvea, 

12. Occaaionally, the provhiona relating to !~act asHa~a~~ent 11ay be JaOre 
general, not relating to any apecific activity or outc~e. Article 28 of a treaty 
between Runqary end IID11Mil y requirea, for UV'O'le, the pert!•• not to undertake 
any foreatry aetlvitlea in the vicinity of their frontier which lftiY impeir the 
foreat economy of the other party• 

•1. Each Contractinq Party ahall 80 co~uet ita foreatry operetions in 
the vicinity of the frontier aa not to impeir the foreat economy of the other 
Perty.• 

Thua, ertlcle 1 of en agreement between the Federal Republic of Ge~eny end 
Auatril !I eatabliahea a Ce~an-Auatrian Land-Use C~iaaion in order to facilitate 
co-operation in mattera of land use, particularly in areas a~jaeent to their common 
frontier. l/ Such co-operation would obviously entail conaultation between the 
partiu or throuc;h the COII'JIIIi .. ion regardinq land uae in the frontier anaa. 

,3. Sometimea the entire bilateral egre~nt ~ay focus on the assessment of the 
impact of aey activity which Ma tranabour.!ary effecta. '!'he recent Agreement 

l/ Treaty between 'I'ht Government of the Hungarian People'• Republic and the 
Goverf'Uftent of the RC~~~anian PeOI)lt'a Republic concerninq the reqi.me of the 
Hungarian-Romanian ~tate frontier a~ co-operation in frontier matter• 
(13 June 1963) • 

!/ Aqrtement bttveen the r~ .. rn~ent of the F~eral Republic of Ge~any and 
the Auatrian Fedtral Gcverflftent ecncerninq co-~ntion w1th rwapect to land uae 
(11 D.cembtr 1973}. 

y ~·, Article I re~., 

-with a view to furthering and facilitating co-operation in matter• of 
land uae, particularly aa rtQar~s areaa ~jacent to the co~n frontier, there 
ahall be eatabliahtd • Cerman-Auatrlan Land Uae Cammisaion (hereafter referred 
to a• the Commiaaion).• 
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bet~n Mexico and the Unit~ States of 1983 ~ay he cited aa an example. !/ ~he 
• pre~ble of the Aqreement reeOQnizes the i~ortanee of • •healthful• enviro~ent tn 

the lona-term eeono~ie and social well-being of pre&@nt .~ future generations of 
both countries as well as of the globe. Article 1 of the aqree~ent i~icates that 
eo-operation amonq the parties ia based on equality, reciprocity, and ~utual 
b!ntfit. It provide•• 

•The United States of ~eriea and the United Mexican States. hereinafter 
referred to as the Parties, aqree to eo-operate in the fiel~ of enviro~ental 
protection in the border area on the bash of equality, reciprcr:ity •nd mlftual 
benefit. The objectives of the present Agreement are to establish t~ basis 
for eo-operation between the Parties for the protection, improvement and 
conservation of the environment and the problema vhieh affect it, as well as 
to agree on necessary measures to prevent and control pollution in the border 
area, and to provide the framework for development of a system of notification 
for emergeney situations. Such objectives ahall be pursued without prejudice 
to the eo-operation which the Parties may 19ree to undertake outside the 
border area.• 

J1 Agreement between the United State• of America and the United Mexican 
States on Co-operation for the Protection and Improvement of the Environment in the 
Border Area (14 A~uat 1983). 
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64. Bilateral agreements have also been concluded for safequarding the frontier 
lines to protect the security interests of the parties. An agreement between 
Norway and the Soviet Union 1/ requires the parties to maintain a belt 20 metres 
vide on either side of their frontier within which no activity for ex,Ploitation of 
mineral deposits may take place unless by aqreement between the two States. 

Judicial decisions and State Practice other than agreements 

65. The general requirement that States must assess the injurious impact of 
activities undertaken by them or hy persons under their control vas stated in the 
Trail Smelter Arbftration. The Tribunal observed that •no State has the right to 
use or permit the use of its territory in such a ~anner as to cause injury by fumes 
in or to the territory of another or the properties or persons therein•. !I 

The decision in that ease established a rather precise a~ comprehensive r~ime for 
assessing the injurious impact of ~elterinq activities occurring within the aetinq 
State but causinq extraterritorial in1uries. 

66. A ~re exacting reauirement of ~tate ases~nt of activities occurring within 
territorial control vas stated by the Court in the Corfu Channel ~ase. In that 
ease, Great Britain sought indemnity for da~aqe to one of her ships resulting from 
strikinq a mine in the Corfu Channel. The author of the mine laying remainerl 
unknown. None the less, Albania was found re~nsible for assessing the damaqe 
occurring within her territorial watersa 

•From all the facts anrl observations mentioned a~ve, the Court draws the 
conclusion that the laying of the minefield which caused the explosions on 
October 22nd, 1946, could not have been accomplished without the knowledge of 
the Albanian Government. 

•The obligations resulting for Albania from this knowledqe are not 
disputed ~tween the Parties. Counsel for the Albanian Government expressly 
recoqni zed that (translation} • if Albania had been informed of the operation 
before the incidents of October 22nd, and in time to warn the British vessels 
and shipping in general of the existence of mines in the Corfu Channel, her 
responsibility woul~ be involved ••• • 

•The obliqatinns incURhent upon the Alhanian authorities consisted of 
notifying, for t~e benefit of shlppinq in general, the existence of a 
minefield in Albanian territorial vaters and in warning the approaching 
British warships of the imminent danaer to which the minefiel~ exposed them. 
~uch obligations are based, not on the Hague Convention of 1907, No. VIII, 
which ia applieahle in ti~e of war, hut on certain qeneral a~ well-recoanize~ 
principles, namelya elementary considerations of humanity, even more exactina 

11 AQreement between the Royal Norweaian GovernMent and the Government of 
the Union of Soviet Socialist Republics concerning the regime of the 
Norwegian-Soviet frontier and proc~ure for settlement of frontier disputes and 
incidents (29 December 1949), art. 18. 

j/ United Nations, Reports of International Ar~itral Awar~s, vol. III, 
p. 1965. 
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in peace than in wara the prfnefple of the fre~~ of marfti~e e~unfcation1 
and every State's oblication not to allow knowincly its territory to be use~ 
for acts contrary to the richts of other ~tates.• !I 

~7. From the lanquace of the deefeion it 1pp.ar1 that the eta~ar~ of •due care• 
which a State must maintain as r.car~a activities hy other international actors on 
its territory is at least that of a nesligenee eta~ard in the assessment of 
injurious i~~~pacta 

•rt is clear that knowledqe of the ~inelayinq cannot be imputed to the 
Albanian Government by reason ~rely of the f1ct that a minefield diacover~ 
in Albanian territorial waters caused the explosions of which the British 
warships were the viet~s. It il true, IS international practice ahows, that 
1 State on whose territory or in whose waters 1n act enntrary to international 
law has occurred, ~ay be called upon to qive 1n explanation. It is 1lso true 
that 1 State cannot evade such a reauest by li~iting itself to a reply that it 
is ignorant of the circul"'stanees of the act a~ of its authors. 'rhe State 
may, up to 1 certain point, be bound to supply particulars of the use made ~ 
it of the ~eans of info~.ation a~ inquiry It its disposal.• 121 

~8. 'rhe Court recognized that IS 1 question of fact it could not be concluded that 
merely because a State ha~ control over its territory and waters, the State knew or 
ouqht to have known of any wrongdoing perpetrated therein. 'rhat fact, the Court 
concluded, by itself and apart from other eirc~stances, ~id not pri~a facie 
involve responsibility nor ~i~ it shift the bur~en of proof. lQ/ On the other hand, 
the Court rec~nize~ that the exclusive control by a State over its territory had a 
bearing upon the ~eth~s of proof availahle to establish the knowledge by the State 
of events. Hence, hy reason of this exclusive control, the injure~ Stlte was often 
unable to furnis~ direct proof of facts civinq rise to reaponsibility. 'rherefore, 
the injured ~tate ahoul~ be allowe~ •, ~ore liheral recourse to inferences of fact 
an~ circumstantial evi~ence•. 10/ According to the Court, thia for~ of evi~enee is 
~!"'itted in all ayste~s of law:-a~ it ia recOQnize~ hy international law. It 
ahould further be reqardeda 

•as of apecial weiQht when it ia baaed on a aeries of facta linked tOQether 
1nd leading lOQically to a lingle conclusion•. l£1 

Recourse to a vary liD!ral interpretation 1~ acceptance of evidence reoardinq the 
knowle~e by the State of injurious acts carried out ~ other entities 1ppeara to 
have been rec~nized. 

''· Collectinq ~ata on the possible effect of ectivities with potential injuries 
is the first atep in the impa~t aasea~nt process. It requires aerioua 

!I I.C.J. Reports 1949, p. 22. Emphasis added. 

lQ/ ~·· p. 18. Emphasis added. 
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consideration, in good faith, of the interests of others. This early stage of 
assessment includes gathering scientific information about the kind and extent of 
injuries which an activity may cause to other States or th~ir subjects. Collection 
of data may be underta~en by the acting State alone, by a joint commission or by a 
group of States. Thus collection of data may he required with respect to the 
impact of activities on the shared domains, and to the level of possible injuries 
to other States ann their subjects. 

Multilateral aoree~ents 

70. Some multilateral aqreements provide that the data may be collect~ by States 
individually. Article XI of the ~uwait ~eqional Convention on the Protection and 
Cevelopment of the Marine Enviro~ent and the Coastal Area~ explicitly requires 
States to assess the potential injuries to the marine environment that any of their 
activities undertaken within their territory may causea 

REnvironrental assess~ent 

"Cal Each Contractina ~tate shall endeavour to inclu~e an assess~ent of the 
potential environ~ental effects in ~ Planninq activity entailinq projects 
within its territory, particularlv in the coastal areas, which may cause 
significant risks of pollution in the Sea AreaJ 

"(b) The Contracting States may, in consultation with the secretariat, develop 
procedures for dissemination of infor~ation of the assessment of the 
activities referred to in paragraph (a) ahoveJ 

•cc) The Contracting States undertake to develop, individually or jointly, 
technical and other guidelines in accordance with stan~ard scientific practice 
to assist the planning of their develop~ent projects in such a way as to 
minimize their har~ful i~pact on the ~arine environrent. In this reoard 
international standards ~ay he used where appropriate.• [E~phasis added] 

This article does not see1'1 to be concen·.,.f. a~::t injuries to a specific State, but 
injuries to a designated area in the Gulf waters (Sea Area) s~ared anong the member 
States. 

71. The Cc~vertion on l.c~-;:::a::ce 7r.anst-o~.:nda!'y 1-.ir !'o1J·;tion rec:ruires research and 
exchange of infor~ation and t~e exa~ir.ation of t~e i~act of activities undertaken 
by the parties to the Convention. 7riF. Conventlon is primarily concerne~ with the 
preventinn and ~ini~izino of injury. It i! ~ct co~~rned with the auestion of 
liability. Articles 3 and 4 of the Convention providea 

"~he Contractina Parties, within t~e fra~ework of the present Convention, 
shall hy ~eans of exchanaes of infor~ation, consultation, research and 
monitorina, develop without u:"!r'Je delav policies and strateaies .,.,.hich shall 
serve as a means of co~hatin9 the discharqe of air pollutants, ta~ing into 
account efforts alrea~y ma~e at national a~ international levels. 
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•The Contracting Parties shall exchange information on and review their 
policies, acientifie activitiea and technical measures a~ed at combating, as 
far as possible, the ~ischarge of air pollutants which may have adverse 
effects, thereby contributing to the r~uetion of air pollution including 
long-range transboundary air pollution.• 

Article 7 of the Convention ~eala with co-operation among member States to research 
and develop methods for reducing air pollution a~ its long-ranqe transmission, 

•The Contracting Parties, as appropriate to their needs, shall initiate 
and eo-operate in the conduct of research into and/or ~evelopment oft 

•ca> existing and proposed teehnoloqies for reducing emissions of sulphur 
ccmpounds and other major air pollutants, including technical and eeonorr.ic 
feasibility, and environmental consequences' 

•cb) instrumentation and other techniques for monitoring and measuring 
emission rates and ambient concentrations of air pollutants' 

•cc> improved models for a better understanding of the transmission of 
long-range tranaboundary air pollutants' 

•cdl the effects of sulphur compounds and other major air pollutants on 
human health and the environment, including agriculture, forestry, ~aterials, 
a~uatic and other natural eeosyst~a and visibility, with a view to 
establishing a scientific basis for ~ose/ef!ect relationships ~esigned to 
protect the environment' 

•ce> the economic, aocial and environmental assessment of alternative 
measures for attaining enviro~ntal objective• inclu~ing the reduction of 
long-range transboundary air pollution' 

•ct> education and training progr~s related to the environmental 
aspects of pollution by aulphur compounds and other ~ajor air pollutants.• 

Article 8 of the Convention requires exchange of ~ata and information on emissions 
at periods to be agreed by the parties, on major national policy changes in 
industrial develop~nt an~ their potential impact, and on meteorological and 
physico-chemical ~ata. The article provi~est 

•The Contracting Parties, within the framework of the Executive Body 
referred to in article 10 and bilaterally, shall, in their common interests, 
exchange available information ona 
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•ca) data on emissions at periods of time to be agreed upon, of agreed 
air pollutants, starting with sulphur dioxide, caming tram grid-units of 
agreed aizer or on the fluxea of aqreed air pollutants, starting with sulphur 
dioxide, acroaa national borders, at distances and at periods of time to be 
agreed uponr 

•cb) major changes in national policies and in general industrial 
development, and their potential impact, which would be likely to cause 
significant changes in long-range transbound&ry air pollutionr 

•cc) control technologies for reducing air pollution relevant to 
long-range transboundary air pollutionr 

•(d) the projected cost of the emission control of sulphur compounds and 
other major air pollutants on a national ecalet 

•ce) meteoroloqical and physico-chemical data relating to the processes 
during transmission, 

•cf) physico-chemical a~ bioloqical data relatinq to the effects of 
long-range transboundary air pollution and the extent of the d~aqe l!/ which 
these data indicate can be attributed to long-range transbou~ary air 
pollutionr 

•cq) national, subregional a~ reoional policies and strategies for the 
control of sulphur compounds and other major air pollutants.• 

:aQraphs (e), (f), (g) and (h) of article 9 of the Convention again deal with 
data collection and exchange of information• 

•<e} th~ need to exchange data on emissions at periods of time to be 
agreed upon, of a<;r~ed air ~J.lutants, starting with sulphur dioxide, caning 
from grid-units of ~r•ed size• or on the fluxes of agreed air pollutants, 
starting with sulpl".ur dioxide, across national borders, at distances and at 
periods of time to be agreed upon. 'l'he method, inclul4ing the model, used to 
determine the fluxes, as well as the method, including the ~el, used to 
determine the transmission of air pollutants based on the emissions per 
grid-unit, ·~~ll be marle available and periodically reviewed, in order to 
improve the methode and the modele, 

•cf) their willingness to continue the exchanqe and periodic updating of 
national ~ata on total emissions of agreed air pollutants, starting with 
sulphur diox ider 

•cg) the need to provide m4teorological and physico-chemical data 
relating to processes ~uring transmission• 

l!/ The present Convention does not contain a rule on State liability for 
damage. 
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•(h) the ne~ to ~nitor chemical components in other ~edia auch as 
water, aoil and v~etation, as well as a aimilar ~nitoring programme to 
reeor~ effects on health and environment,•. 

12. In aome ~ultilateral aqreementa, c~i•aione have been eltabliahed, among 
other thinqs, to carry out research and collect ~ata. ~us article III of the 
International Convention for Conservation of Atlantic ~una• establishes a 
C~iaaion, one of the duties of which is to atudy the effect of human and natural 
faeton on the abundanee of tuna aM tune-like fishes in the Convention areas. In 
u~ertaking auch a study, the Commission is not obliqed to use only qovernment 
information au~pli~ by the ~ember States• it may co~uet ita own inde~e~ent 
research atudies and utilize the research conducted by and the services of private 
organizations or individuals. Article rv providesr 

•1. In order to carry out the objectives of this Convention the 
CO~i1sion shall be responsible for the atudy of the populations of tuna and 
tuna-like fishes (the Sc~briform.s with the exception of the families 
Trichiuridae and Gempylidae and the genus Scomber) a~ auch other species of 
fiahes exploited in tuna fishing in the Convention area aa are not under 
investiqation by another international fishery organization. Such study ahall 
include research on the abundance, biometry and ecology of the fishes1 the 
oceanography of their environment' and the effects of natural and human 
factors upon their abundance. ~he Commission, in carrying out these 
responsibilities shall, insofar as feasible, utilise the technical and 
acientific services of, and information fro~, official agencies of the 
Contracting Parties and their political sub-divisions and may, when desirable, 
utilise the available services and information of any public or private 
institution, organization or individual, and may undertake within the limits 
of its budget independent research to supplement the research work being done 
b.Y gover~ents, national institutions or other international organizations. 

•2. ~e carrying out of the proviaions in paragraph 1 of this Article 
ahall include• 

•cal collecting and analy1ing statistical information relating to 
the current condition• an~ tre~s of the tuna fi1hery reeourees of the 
Convention area1 

•(b) atudyinq a~ ·~~raising info~ation coneerninq measures and 
~eth~s to ensure maintenance of the populations of tuna and tuna-like 
fishes in the Convention area at levels which will permit the maximum 
1u1tainable catch and which will en•ure the effective exploitation of 
these fishes in a aanner consistent with thia catchr 

•eel reeomme~in9 studies and investigations to the Contracting 
Partiea1 

·c~) publishing and otherwise disseminating reports of ita findings 
and atatistical, biological and other acient1fic information relative to 
the tuna fisheries of the Convention area.• 
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Similar responsibilities have been envisaged for the Co~ission established under 
the International Convention for the Northwest Atlantic Fisheries. Article VI of 
the Convention provides& 

•Article VI 

•1. The Commission shall he re~nslble in the field of ecientific 
investigation for obtaining and collating the information necessary for 
maintaining those stocks of fish which support international fisheries in t~ 
Convention area and the Commis1ion may, through or in collaboration with 
agencies of the Contracting Governments or other public or private agencies 
and organization or, when necessary, independently& 

•cA> make such investigations as it finds necessary into the 
abundance life history and ecology of any species of aquatic life in any 
part of the Northwest Atlantic Ocean1 

•cR> collect and analyze statistical information relating to the 
current conditions and trends of the fishery resources of the Northwest 
Atlantic Ocean1 

•(£) study and appraise information concerning the methods for 
maintaining and increasing stocks of fish in the Northwest Atlantic Ocean1 

·c~> hold or arrange such hearings as may be useful or essential in 
connection with the development of complete factual information necessary 
to carry out the provisions of this Convention' 

·c~} co~oct fishing operations in the Convention area at any time 
for purposes of scientific investigation• 

•<!> publish and otherwise diss~inate reports of ita findings and 
statistical, scientific and other information relatinq to the fisheries 
of the Northwest Atlantic Ocean as well as such other reports as fall 
within the scope of this Convention. 

•2. open the unanimous recommendation of each Panel affected, the 
Commission ~ay alter the bcu~aries of the s~h-areas set out in the Annex. 
Any such alte~ation shall forthwith he reported to the Depositary Government 
which shall inform the Contracting Governments, and the sub-areal defined in 
the Annex shall be ~ltered accordingly. 

•). The Contractinq ~~~enta shall furnish to the Commission, at .uch 
time ~~ in such !o~ as ~ay be required by the Commission, the statistical 
information referred to ln paragraph 1 (b) of thi• Article.• 
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73. ~he above two fisheries Conv.ntions have prtmarily dealt with the assessment 
of the activities of their aiqnatories which might affect the utilization of 
filhing reaourcea of a certain area of the ahared domain. These reaoureea, 
although in the shared domain, are economically important to the parties to the 
Convention. Renee, the States have voluntarily ltmited their unilateral activities 
within that domain. ~e extent of their eo-operation under the two Conventions is 
ltmited to asses~nt and monitoring. Co~liance with these r.;ulations appears to 
be voluntary. Nevertheless, the Conventions and the e~liance by ita aiq~tories 
with the recommendation of ita CCMr.issions have created certain expectations about 
the regulatory n1ture of the reeommend1tiona of the Commiaaions. 

74. ~he treaty concerning Lake Constance 1lso est1blishes a c~ission with the 
reaponsibility of carrying out research to ~etermine the quality of the lake 1nd 
the causes of ita pollution. Article 4 of the tre1ty provides• 

•The Commission ahalla 

•a) determine the quality of Lake· Constance and the causes of ita pollution, 

•b) regularly verify the quality of the waters of Lake Constance• 

•c) diiCUII measures for re~edying existing pollution and preventing all 
future pollution of Lake Constance and recommend them to the riparian 
States' 

•d) discuss measures which any riparian State proposes to take in eceordance 
with Article 1, paragraph 3, above• 

•e) atudy the possibility of instituting regulations to preserve Lake 
Constance fro~ pollution• consider the possible content of aueh 
regulations which shall, if appropriate, form the subject of another 
convention between the riparian States• 

•f) concern itself with all other QUestions relating to control of pollution 
of Lake Oonstanee. • 

The Oo~mittee created under the Protocol between France, hlghlr'l and L~DCe7'1bourg to 
establish a tripartite standing c~ittee on polluted waters, in ~dition to 
defining the polluting !actors (i~ustrial or commerci1l oriqin, degrees of 
intensity, etc.) ahall also collect any appropriate technical C£1nions concerning 
the pollution. 

75. Articles 200 and 201 of the Convention on the Law of the Sea provide that 
States ahall undertake research and atudiea individually or collectively through 
c~etent intern1tional organizations to assess the nature and extent of pollution 
of the marine environment. ~he area covered for the purposes of aueh research and 
atudies ia referred to as the •marine enviro~ent•. The purpose of research and 
atudy ia to assist the States in reaching agreement on the formulation of certain 
rules, standards and rec~ended practices which would affect the utilization of 
the ahared domain by the contracting States. Articles 200 and 201 read• 
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•Article 200 

•stud!•w, rtrearch progr•~~•r .~ •~ch1"oe cf Jnfer~atfon 1nd dati 

•state• 1hall co-operate, directly or through competent international 
organiz1tion1, for the purpo1e of promoting 1tudie1, undertaking programme• of 
tcientific re1earch and encouraging the exchange of information and data 
acquired about pollution of the ~arine environment. They 1hall endeavour to 
participate IICtively in reqional and c;lobal programme• to IICquire knowledc;e 
for the aaaetament of the nature end extent of pollution, expo1ure to it, and 
itl pathwaya, ri1k1 and remedie1. 

•Jrtfclt 201 

•scft~tfffc crfttria 1r.d rtgulatfon• 

•In the lic;ht of the information and data acquired pur•uant to 
article 200, States 1hall co--operate, directly or through competent 
international organizations, in establi1hinc; appropriate acientific criteria 
for the formulation and elaboration of rules, 1tandards and reccnnended 
practices and procedure• for the prevention, reduction and control of 
pollution of the marine environment.• 

Bilateral •greem•ntl 

76. In a number of multilateral agreements, collection and exchange of information 
are related to a broader ranQe of activities. By contra1t, bilateral agreement• in 
c;eneral, due to the qreater preciaion of their aubjects, require collection and 
exchange of information relating to more exact types of activitiel uainc; particular 
reaourcea with certain result•· In bilateral aqreement1 dealing with ahared 
watera, for example, the above requirements relate only to the u1e of the shared 
waters. 'l'he Convention concerning the Boundary Waters between the United States 
and Canada appear•, in article III, to require an assessment of activity to be made 
either ~ Canada or the United Statel on boundary waters within their respective 
juriedictiona to ensure that such activities •do not materially affect the level or 
flow of the boundary waters on the other, nor are 1uch provisions intended to 
interfere with the ordinary u1e of 1uch water1 for domestic and sanitary 
purpose••· 'l'hu1, before undertaking any activity, one party shoul~ assess the 
impact of ita cot"'diJ'Ct en tM other. Such .tr1 aaseasnent require• collecting and 
atudying data and in.formation 1n rebt101\ to the hanrdou• inp.ct of the projects 
to be underta\Pn. 

77. Nonray and Sweden ~reed in a Convention W relating to their ahared 
watercourses t~t e~ch State may ask the other's competent authorities for 
information neeeaaary to enable it to determine ·the effect• a particular 
undertaking may have in the other'• country. Article 16 of the Convention provides• 

ll/ Convention between Norway and Sweden on Certain Questions relatinc; to the 
Law on Watercourael (ll May 1929). 
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•Each State may ask the competent authority in the other country for the 
info~ation necessary to enable it to ~etermine what effects the undertaking 
will produce in the former country.• 

Accordingly, information may be provided on the basis of the request from the 
potentially injured State. 

78. Not all bilateral agrements deal with specific activities. The 1983 Agreement 
bet~n the United States and M~ico 13/ provides in article 7 that the parties 
shall assess the impact of their nati~l laws, policies and projects which may 
have sionificant impact on the environment of the border area. Article 6 of the 
1a~e Agreement enumerates, ·a~ong the forms of co-operation ~onq the parties, 
·i~aet assessment•, and •peri~ic exchanqes of information an~ data• on the likely 
sources of pollution in their respective territories. Articles 6 and 7 of the 
Agreement provide: 

•To implement this AgreeMent, the Parties shall consider and, as 
appropriate, pursue in a eoordinat~ manner practical, legal, institutional 
and technical measures for protecting the quality of the environment in the 
border area. Forms of eo--operation may includea coordination of national 
programs, scientific and educational exchanges, environmental monitoring, 
environnental impact assess~ent1 and periodic exchanges of information ane 
data on likely sources of pollution in their respective territory which may 
produce environmentally polluting incidents, as defined in an annex to this 
Agreement. 

•AFTICLF 7 

•The Parties shall assess, as appropriate, in ~eeordanee with their 
respective national laws, regulations a~ policies, projects that may have 
significant impacts on the environment of the bor~er area, so that appropriate 
~easures may be considered to avoid or mitiqate adverse en~ironmental effects.• 

To eo-or~inate this process each party under article 8 of the Aqreement ~esignates 
a national co--ordinator with the principal function of co--ordinating and monitoring 
the implementation of this AqreeMent and making ree~ndations to the parties. ln 
respect of matters to be examined jointly, the national co-ordinators may invite 
representatives of federal, atate and municipal Governments to participate in 
m.etings. By mutual a~reement, they may also invite representatives of 
international qovernmental or non-governmental organizations which may be able 

Jll Agreement between the United States of America and the United Mexican 
States on Cooperation for the Protection and Improvement of the Environment in the 
Border Area (14 August 1983). 
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to contribute info~ation on the problem•· Artielel 8 and 9 of the Agreement 
provide a 

•Eaeh Party deaiqnatel a national coordinator whose principal functions 
will be to coordinate and monitor implementation of this Agreement, make 
recommendations to the Parties, and organize the annual meetings referred to 
in Article 10, and the meeting• of the expert• referred to in Article 11. 
Additional re~n1ibilitie1 of the national coordinator• may be agreed to in 
an annex to thi1 Agreement. 

•rn the ease of the United States of ~eriea the national eooridnator 
ahall be the Enviro~ntal Protection Agency, and in the ease of Mexico it 
ahall be the Seeretaria de Desarrollo Urbano y Ecoloqia, through the 
Subaecretaria de Ecologia. 

• .loP 'T I C' I.E 9 

•Taking into aeeount the 1ubjects to be examined jointly, the national 
coordinators may invite, as appropriate, representatives of federal, state and 
municipal gover~nts to participate in the meetings provided !or in this 
Agreement. By mutual agreement they may also invite representatives of 
international gover~ntal or non-qover~ntal organizations who may be able 
to contribute 1ome element of expertise on problems to be solved. 

•The national coordinators will dete~ine by mutual agreement the form 
and manner of participation of non-qovernmental entities.• 

Eaeh contractinq party, under the above treaty, i1 obliged to facilitate the entry 
of .auipment and personnel related to the Agreement (auppos~ly for gathering 
in!o~ation and ex~ination of likely sources of pollution) subject to the 
receiving State's laws and requlations. Article 15 of the Aqreement provides& 

• ART ICI.E 15 

•The parties shall facilitate the entry of equipment and personnel 
related to this Agreement, subject to the laws and requlations of the 
receiving country. 

• • 0 0 0 

The Agreement also provides that all the technical information obtained under it 
will be available to both partie• and to third parties by mutual agreement of the 
contracting Stat••· Article 16 provide•• 

•ARTICLE 16 

•All technical info~ation obtained through the i~le~entation of this 
Agreement will be available to both parties. Sueh info~ation may be made 
available to third parties by the mutual agreement of the parties to this 
Agreement. • 
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·. 



A/CN.4/384 
Enc;lhh 
P.,qe 41 

19. In aome bilateral agreement• a joint c~laalon providea information 
concerning the uae of a ahl!lred re110urce between the partiea. Article r of an 
agreement between Yugoslavia a~ Greece 1!1 eatabliahea a Permanent Yugoalav-creek 
Hydro-economic Commiaaion in order to atudy the hydroeconomic problema and project• 
jointly aubmitted to it b.Y the partiea. ~he article prcvideaa 

•Artfclt t 

•A Permanent Yugoslav-creek Hydro-eco~ic Cammiaaion ahall be 
established to atudy the hydr~-economic problema and projeeta jointly 
aubmitted to it b.Y the Contracting Partiea. 

•The functions of the Oommiaaion ahall, inter alia, include co-operation 
in the atudy of probl~• relating to the Vardar (Axiua) ~iver with a view to 
the future regulation of watercouraes in the basin of that river, the 
requlation of atre~s in the border area, S~rovement echemea, hydro-eeo~ic 
problems concerning t.ke Doiran and Lake Preapa, fhhinq in thoae two lakes, 
the exchanqt of hydro-meteorolcqical ~eta, and any othtr hydro-economic 
problems which m~ ariae •~ which m.y be jointly referr~ to the permanent 
Commission by the Cbntractinc; States. 

•The composition, functions and procedure of the Permanent Yugoalav-Creek 
Hydro-economic Commission ahall be as laid down in the ~equlationa Y annexed 
to this Agreement and forming an integral part thereof.• 

80. Occasionally, the arrangement in bilateral agreement• for the exchan9e of 
information aims at avertino a danqer to a State. The dan9er may be cauaed by 
natural phenomena in the territory of another State. In an agreement between 
Poland and the Soviet Union concerning their frontier area, j1/ the partiea agree 
that their competent authorities ahall exchange information concerning the level 
and volume of water and ice conditions on frontier watera in order to facilitate 
averting the dangers created by floods or floating ice. Article 19 of the 
Agreement provides• . 

•1. The competent authorities of the Contracting Partiea ahall exchange 
information concering the level and volume of water and ice conditions on 
frontier waters, if auch information m.y help to avert the dangers created by 
floods or floating ice. tf neceasary, the aaid authorities ahall alae agree 
upon a reqular ayatem of eiqnale in timet of flood or floating ice. Delays in 

14/ AQree~ent between the F~eral People'• ~epublic of Yuqoalavia a~ the 
KingdQ; of Greece concerning hydroeeonomic question• (18 June 1959). 

15/ Agreement between the Government of the Poliah ~epublic •~ the 
Gover~nt of the Union of Soviet Scefaliet Aepublice concerning the regime of the 
Soviet-Polish State frontier (8 July 19•8). 
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communicatJng or tailur 
grounds for claiJ!Iinq 
floating ice. • 

81. It should be noted 
communicate such information 
in respect of damac;e by n 
incorporated in an agreement 
of this Aqreement aimilarlv 

to communicate auch information may not constitute 
nsation in respect of duaqe caused by flood or 

according to the above article, delays or failure to 
may not constitute grounds for claiming compensation 
or floating ice. An identical proviaion is 
bet~n the ~viet Union a~ Hungary. J!/ Article 19 
rovidesa 

•Article 19. ompetent authorities of the Contractinq Parties ahall 
exchange infor~ation co ernlng the level of rivera with which the Contracting 
Parties are concerned, nd concerning ice conditions in such rivers, if this 
information may help to avert danger from floods or from drifting ice. The 
said authorities shall lso aqree upon a regular system of aignals to be used 
during periods of hiqh ater or drifting ice. Delay in cammunicatinq, or 
failure to communicate, such information shall not constitute ground for a 
claim to compensation f r damage caused by flooding or drifting ice.• 

Article 3 of an agreement be ween Bulgaria and Turkey l1/ provides for exchange of 
information betwe.n the part es concerning the floods and floating ice aa quickly 
as possible. Furthermore, t e parties agreed to exchange hydrological and 
meteorological data concerni their frontier rivers. The article readsa 

•The two Contract! Parties agreed to exchange information concerning 
floods and floating ice by the moat expeditious means possible. 

•rn addition, the 
meteorol~Jcal ~ata co 
both countrie.s. • 

ontracting Parties agree to exchange hydrological and 
erning the rivers which flow through the territory of 

82. Bilateral aoreements alinq with activities involvinq nuclear materials 
appear to be more precise, ith 1110re r-esu~a~ory pro-::isions rec;ardJn9 the collectinn 
of data and ex.:.t.arge of inf tlllation. ror e"a..,.r>le, article 2 of • Convention 
between Frarre •nt'! !'e!.qium rrernin9 the esta.blis~nt of a nuclear power 
station 1!1 requires~ parties to inform each other, by •all appropriate means~, 

,1!/ Tr•ny t.t""'!en t. Cowr?\t~~ent of the Union of Soviet Socialist ~ublics 
and the Gc.wtu:'J1!1tnt of the H nqarhn People's Republic concerning the re.; irne of the 
Soviet-Bungari&n State !ron ier and Final Protocol (24 February 1950). 

!!/ Agreement bet~n People'• Republic of Bulgaria and the Republic of 
Turkey concerning co-operat on in the uae of the water• of riv.rs flowing through 
the territory of both counties (23 October 1968). 

l!/ Convention betwee Belgium and Prance on Ra~iological Protection vJ~h 
regard to the Installations of the Ardenne• Nuclear Power Station 
(23 September 1966). 
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regar~ing the atudiea carried out before the inatallationa are put into aervice, 
during the operation of the station and alae of the occurrence of anything in the 
atation which ~ight affect public health. This provision c~bines two ateqes of 
i~act aases~enta collection of data and ~chanqe of infor~ation prior to the 
inatallation of the nuclear plant and monitoring it during ita operation. The 
article providesa 

•The Contracting Parties undertake to keep each other informed, by all 
appropriate means, regar~ing the atudiea carried out before the installations 
are put into service, the operation of the installations and the occurrence 
there of anything which might affect public health.• 

The company installing the atation !a a joint-atcck company between France and 
Belqium. The atation ia installed in Prance near ita frontier with Belgium. It ia 
not ~ite clear from the aqreement whether the joint co-operation between the 
States result• from their partnership in the company installing the atation or from 
the closeness of the atation to the Belgian frontier. 

83. The requirP~ent of the collection an~ the exchanoe cf information bcOI'I'Ies even 
more necessary and detail~ once the activity involving the use of nuclear 
material• ia carried cut by the acting State in the territory of the potentially 
injure~ State. In auch lituations the collection a~ the exchange of information 
ia to demonstrate that the activity has met the safety ~asures and etandar~s 
accepted between the partie• or by the international community. For ex~le, the 
United States, in an agre~~nt with Italy l!/ regarding the entrance a~ pasaege of 
the N.S. Savannah, the United States nuclear ahip, to and from Italian porta, has 
agree~ to aubmit to the Italian Government the aafety report prepared in accordance 
with the 1960 Convention on the Safety of Life at Sea, in order to enable the 
latter to give approval for the entry of the N.S. Savannah. Article II cf the 
Agreement provideaa 

•ca> To enable the Italian Government to give ita approval for the entry 
of the Ship into Italian porta an~ the use thereof, the Goverment of the 
United State• ahell au~it a Safety Report prepared in accordance with 
Regulation 7 of Chapter VIII of the 1960 Convention on the Safety of Life at 
Sea and in accordance with Recommendation 9 of Annex c lftentione<! above. • 

19/ Agreement between the GoverftJ!Ient of the Oni ted Statu of Merica and the 
Gover~nt of Italy on the Oae of Italian Porta by the N.~. Savannah 
(23 November 1964). 
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A similar provision exists in an agreement between the United States and the 
Netherlands concerning the entry of the N.s. Savannah to the porta of the 
Netherlands. ~ 

lQI Operational Agreements on Arrangements for a visit of the N.s. Savannah 
to the Netherlands (20 May 1963). Articles 7 to 9 of the Agreement providea 

•safety Assessment and Qperation Manual 

•ArtfcJe 7 

•To enable the Netherlands Government to decide whether or not approval 
shall be given for the Ship's entry into Netherlands waters and the Ship's use 
of the port area of Rotterdam, the Government of the United States shall 
provide a Safety Assessment prepar~ in accordance with ~egulation 7 of 
Chapter VIII of the International Convention for the Safety of Life at Sea, 
1960, and in accordance with ~ecommendation 9 of Annex C to the Final Act of 
the Inter~ational Conference on Safety of Life at ~ea, 1960. 

·~rt!ele l 

•Aa soon after r~ei~t of t~e S&fety Asaes~nt as !n practfcable the 
Netherla~s Gover~nt shall notify t~e Government of the United States of its 
decision aa to the acceptance of the Ship. 

•Article 9 

•An Operating Manual prepared in accordance with Regulation 8 of 
Chapter VIII of the International Convention for the Safety of Life at Sea, 
1960, and with Recommendation 8 of Annex C to the Final Act of the 
International Conference on Safety of Life at Sea, 1960, shall be kept on 
board the Ship and shall be kept u.p to date.• 

/ ... 
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Judicial decisions and State practice other than agreements 

84. This early 1tage of consideration of the intereata of otherl has been 
explicitly recognized and referred to in aome judicial decisions, ~iplomatic 
correcpondenee and State interactions. Smetin.es assessments have been made 
unilaterally. For example, the United States ~ade a unilateral determination to 
collect ~ata prier to instituting nuclear tests to ~ete~ine which area of the 
ocean would be the least likely to cause injuries to other international interests• 

•tniwetok Atoll was aelected as the site for the provinq grounds after 
the careful consideration of all available Pacific Islands. Bikini is not 
auitable as the aite Iince it lacks 1ufficient land 1urfaee for the 
instrumentation necessary to the acientific observations which must be made. 
Of other possible aites, Eniwetok ha1 the fewest inhabitants to be cared fer, 
approximately 145, a~, what il more important from a radioloqical atandpcint, 
it is isolated and there are hundreds of miles of open aeas in the ~irection 
in which winds might carry radioactive particles. 

•Construction will be supported through the Hawaiian Islands, Johnston 
Island and ~wajalein Island. 

•The permanent transfer el .. where of the Island people now living in 
Aomon and Biijiri Islands in Eniwetok Atoll will be necessary. They are not 
now living in their original ancestral homes hut in temporary structures 
provided for tht!'l on the two foreqoi I"'CC Island a to which they were moved by 
United States Forces during the war in the Pacific, after they had .cattered 
throughout the Atoll to avoid being pressed into labor service by the Japanese 
and fer protection against military operations. The aites for the new homes 
of the local inhabitants will be selected by them. The inhabitants concernerl 
will be reimbursed for lands utilized and will be given every assistance and 
care in their move to, and re-establishment at their new location. Measures 
vill be taken to insure that none of the inhabitants of the area are aubject 
to danger' also that those few inhabitants who will move will undergo the 
11inimum of inconvenience. • l!/ 

85. The aasessment was claimed to have been designed to minimize injury to the 
interests of other international actorsa 

•protection of health and aafety is a primary consideration in the 
conduct of the H~ACK aeries of nuclear weapons at the Eniwetok Proving 
Cround in the Pacific. 

•As announced previously, the test aeries will advance the develop~ent of 
weapons for defense against aggression whether airborne, missile-borne or 
otherwise mounted. Information on the effects of weapons will be obtained for 
military and civilian ~efenae use. As in the past, test operations will be 
conducted in a manner desiqne~ to keep to as low as possible the public 
exposure to radiation arising from the detonation of nuclear weapons. 

ll/ M. Whiteman, Oioest of Internation~l La~, vol. 4, p. 588. 
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•An important objective of the test• is the further development ot 
nuclear weapons with greatly reduced radioactive fallout in that the area ot 
radiation hazard may be kept a1 small aa poasible. Thia principle waa firat 
proved in the Eniwetok teat aeriea of 1956. 

•various precautions have been taken to keep significant radioactive 
fallout within the confines of the danger area in the Pacific which waa 
announced on February 1~, 1958. With the exception of Joint Talk Foree 
facilities, there are no inhabited place1 within the danger area. 

•Extensive aystems have been established to detect and measure 
radioactivity in the vicinity of the Proving Ground, in the United Rtatea, and 
in other parts of the world. Radiological ~nitoring and aamplinq will be 
conducted by several networks of atationa extending from the Provinq Ground to 
locations around the world. In ~dition marine aurveya will be conducted to 
measure radioactivity in .. a water and marine organi.ma.• 11/ 

86. Attempts were m~e bf the United Statea to predict fall-out based on weather 
patterns and meteorological modelsa 

•rallout Predfctiont 

•Tests will be co~ucted only when the forecast partern of significant 
fallout is entirely within the danger area. In forecasting fallout patterns, 
ecientists will make use of improved methods of collecting and evaluating data 
which have been developed as a result of intensive study of the problem of 
predicting fallout in the vicinity of the Proving Ground. 

•rallout predictions are dependent upon weather information. Experience 
has shown that weather data normally available in the Pacific Ocean area are 
inadequte for the needs of testing. Therefore for nuclear testa in the 
Pacific special arrangements are made to obtain additional data. Por the 1958 
tests thirteen special Unit~ States weather stations, located within .. veral 
hundred miles of ~ Proving Ground, will participate in a weather network 
reporting to a central station. These stations will be staffed by military 
and civilian ~eteoroloqJsts. Weather reconnaissance will_ be carried on 
employing aircraft, ships, balloons and rockets. 

•Research has been co~uet~ in t~ epee!al fiel~ of tropical 
meteorology, and weather observers and foreeastera have been instructed in the 
latest methods of forecasting which have been developed as a result of these 
studies. 

lll Whiteman, op. cit., vol. 4, p. sse. 
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•Trained per~nnel have been organized into a fallout prediction unit. 
~ assist in predicting fallout patterns they will utilize fallout computers 
which meehanize most of the mathematical prceedurea involved. Dae of the 
computers will make possible rapid foreeasta. ~els of the clouds pr~ueed 
by previous larqe-acale nuelear detonations have been developed, and these 
abo are expected to !Jrprove fallout predictlona. • lll 

87. ln addition, a danoer area was declare<! base<! on information regarding the 
width of the fall-out area and the inhabitant• therein• 

•The danger area 11 generally reetanguar in shape and ccrrt>r iles roughly 
390,000 square nautical miles. It ia approximately the same size as the area 
ueed in the 1956 test aeries, but ita east and vest boundaries have been 
ahifted appraKimately 120 nautical miles to the vest. Except for the test 
personnel, there are no inhabitants within the area. 

•1.11 ships, aircraft and peraonnel have been cautioned to remain clear of 
the area which ia bounded by 1 line joining the following geographic 
coordinate sa 

18"30' N.' 156"00' E. 
18.30' N., 170" 00' E. 
u· 30 • N.' 170"00' E. 
11.30' N.' 166.16' E. 
ln"lS' N., 166"16' E. 
10"15' N., 156"00' E. 

•Notices have been given the widest poasible distribution through marine, 
aviation and international orqanizationa. 

·~qular air and aea aearchea of the area will be co~ueted in advance of 
the start of operations. Before each shot, the patrol of the danger area will 
be intensified, particularly in the area where fallout is forecast. 

•The Atomic Energy Commiasion haa issued regulations which prohibit entry 
into the danger area of v.s. citizens and all other peraona subject to the 
juriadietion of the Dnited States, its territories and poaaeasions. 

•The re9ulationa effective from April 11, 1958 until the RARDTAC~ test 
aeries is completed prohibit entry, att~~ted entry or conspiracy to enter the 
danger area. • W 

lll ~·, pp. 588-589. 

l!l ~· 1 P• 589. 
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88. It appear• that the United State• Atcmic Energy Commia1ion and the Department 
of Defense were invwatigating and making prediction• on the effect• of radiation. 
It 11 unclear whether United State1 or foreign private acientific institutions were 
permitted to participate in any form in thole investigation• and prediction•. Due 
to the nature of the activity and the particular security intere•t of the United 
States Government in maintaining excluaive control over the area where the test was 
to be concluded, the collection of data by private or foreiqn government agencies 
vas virtually imposaible. 11/ 

89. According to the United State• and on the basia of data analysed using 
acientific methods, no aignificant fall-out or radioactivity vaa predicted in 
inhabited areas• 

•Pad1atfon ~or.itoring fn Proving Crou~ Pegfon 

•Radiological aafety personnel, equipped with radiation detection and 
measuring instrument• and two-way radios to enable them to communicate with 
the central Task Force Ra~iolOQical Safety Office, will be atationed on nearby 
inhabited atolla, and at weather atations of the weather reporting network. 
In the unlikely event of siqnificant fallout in an inhabited area, the 
monitors would warn the inhabitant& and advise and aaaist them in taking 
safety measures. The monitors also have trained Marshallese medical 
practitioners and health aides in basic emergency measures. 

•Radiation Surveys of Sea and Marine Life 

•eutside of the testing area, the detonations are not expected to add 
enough radioactive material to natural levels of radioactivity in the ocean to 
be harmful to matine life. Experience shows that outside the testing area, 
resulting quantities of radioactivity in edible sea foods will result in 
exposures which will be very amall compared with the limita for public 
exposure recommended by the United States National Committee for Radiation 
Protection and Measurement. 

W Normally, when a danger area vas created no one vas permitted to enter 
the area unless ~ith the pe~!ss1on of the Atomic Energy Commission or the 
Department of Oefer.se. For ex~ple, the April 12, 1958 regulations of the United 
States AtOTT.ic Energy CorT'a'tission (dated April 9, 1958), which were published in the 
Federal Reoister with respect to •Eniwetok Nuclear Test Seriea, 19ss•, provided in 
sect. 112. 4a 

•No United States citizen or other person who i• within the scope of this 
port ahall enter, attempt to enter or conspire to enter the danger area during 
the continuation of the HARDTACK test aeries, except with the express approval 
of appropriate official• of the Atomic Energy Commission or the Department of 
Defense. • 
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•Aa in the past there will be a pr~ of •tudy to explore the ultimate 
~estination and behavior of ra~ioaetivity tn tbe ••• water and in marine 
organi ms. Sweeps by o.s. Navy Veuell botJI durinq and .Iter the test aeriea 
will inclu~e auch measure• a1 taking contiDucu• rea~inga of ra~foectivity in 
aurfaee water, aampling of water at Yarioue ~ep~, ~king tova to 9ather 
plankton- the tiny ~arine organi.ml which~ to concentrate ra~ioactive 
materials in their ti11ue1 - and catchi"i at fiah far analy1i1 for 
racHoaetivity. 

•In ~dition to theae inve~igaticna, la~ a~ •arine biological aurveya 
again will be conducted at Enfwet.ct aDd' lililrt aD<! other atolls nearby. 
Samples of water and of plants and animal.l liwing in the lagoons and on the 
reefs and hands of the atoU1 will t. coll-=t.el! aft!!! analyzed for 
red ioac ti vi ty. 

•The heavier particle• fall o~ or tbe r.~toactive clo~ at early times 
after a ~etonation, while their radioactivirf !a •till high. Therefore, the 
highest levels of radio~t!vity ccr_ur over a Ioeal area downwind from the 
point of ~etonation. The area of atgni!i.c:arrt fallout il expecte-d to occur 
entirely within the uninbabit~ ~anger era& SQL~ounding the Enivetok Proving 
Ground. 

•As the radioaetiv. cloatt 11 tnlalpUrtec! ..-y from the point of 
~etonation, it h widely cHaperae<S by air curnnu a~ ~ilut~ by nonnal air. 
Its radioactivity alec dec-rea.aa upi4ly tleeagae of the normal process of 
r~Hoaetive de::ay. (R~i~ctl9'01 hll-o11t ~iata of a ~i.xture of 
rad ioi sotcpea, with varyiag balt-lhet. The •uture u a whole ~eereues in 
rwHoaetivity in auch a w~ t~t for en-ty M·~n fol~ increase in age, the 
total ra~ioactivity !1 ~rea~ lO-foLd. !bua, thP radioactivity at seven 
hours after H+l hour !1 only on.-tenth t~at at H+l hour, and in 49 hours ia 
one-hundredth, etc.) 1.1· the t:!Jne the c:rol.ld frcnn a detonation in the Eniwetok 
Proving Ground hal trav•1ed ~011 a •••t expanse of ccean, it will have 
bee~e thoroughly ~hpenl-(5 int.c the ab ar.! .. ill haw lost 11101t of its 
original radioactivity. 

•Aa a reault, the expoaaraa to rW1!~Uvity in the United Stahs from 
the Eniwetok teats are expected to be law. Although levell of a.ny times the 
normal ~ckground 111ay t.. reeehe.d in 8011'1't localiti.,, theae increases will be 
temporary and will not 9Teatly increase tht total exposure to radiation. 
Average expoaura of rel06enta of the United States to radiation from weapons 
tests ~uring the peat ffve year• hla been 111uch leas than the average expoaure 
to radiation from natunl 80ureu .Suring the aa.JIIe perioc5. • J!l 

j!/ Whiteman, ep• cit •• .al. •, pp. 589-591. 
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tO. The same types of predictions were made ~ the British baaed on scientific, 
geographical and ~eteorological information on hand, unilaterallY• 

•The tewta will be bfgh air bursts which will not involve heavy 
fall-out. Extensive safety precautions have been taken. A danger area has 
been declared for the period let March to let August and all shipping and 
aircraft have been warned to keep clear of this area. The warning has been 
issued far in advance so that people should be clearly aware of the position. 
No permanently inhabited island lies within the danger area. Weather 
stations, weather ships and meteorological reconnaissance flights ~ aircraft 
will provide continuous meteorological information during the period of the 
tests. Provided persons stay outside the danger area they have nothing to 
fear. The temporary use of areas outside territorial waters for gunnery or 
bombing practice has, as such, never been considered a violation of the 
principles of freedom of navigation on the high seas. The present site has 
been carefully chosen because it lie1 far from inhabited i1lands and avoids a1 
far as possible shipping and air routes. It is incidentally some 4,000 miles 
from Japan. • l1/ 

91. As to the effect of the radiation on health, the British Government asked an 
independent con"llllittee under the auspices of the Medical P.eaearch Council to examine 
the mattera 

•As reqards the general effects of radio activity resulting from nuclear 
test explosions I am to state that before proceeding with their plans to 
develop and test weapons in the maqaton range, Her Majesty's Government went 
most carefully into the question of potential hazards to health and asked an 
independent committee under the auspices of the Medical Research Council to 
examine the subj~t. 

•The Medical Research Council's report 'The Hazards to Man of Nuclear and 
Allied Radiations• which was compiled by the leading authorities in the United 
~ingdom on this subject was published in June, 1956. The Prime Minister, 
JU. Maa~i llan, told the Rouse of Common• on 5th March a-

• '1 urrl~rstard that the Mec!ical Reeearch Council have no evidence 
that the ~jUnt of atrontium-90 and other radioactive particles released 
by hydrogen bo~ eaploaion. which aay become sources of internal 
radi~tion haa re~ched a ~entially dangerous level. The preeent and 
for~&eeable hatards, including genetic effects, from the external 
radiation due to fall-out from the explosions of nuclear weapons fired at 
the present rate and in the pre~ent proportion ot the different kinds, 
are considered to be neqligiblet accordingly I ~ not prepared to 
postpone the forthcoming teat in the Pacific. • 

l1l ~-, p. 597. 
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-rhia atatement vaa baa~ on up-t~ate advice from the H~ical Je8earch 
Council and the Britiah Pri~e Minster, in reply to a further queation in the 
Houae of Cammon• on 12th March, atat~ that the M~ical Reaearch Council vas 
keeping the hazar~• to man from all aources of ra~iatlon under continuous 
review,• l!l 

t2. Althouqh it aee~• that Statea give priority to their own aecurlty interest in 
eomparieon with the intereete of other Statee, at leaat in two instances of H-bonb 
testa, the aeting ~tatea have ~ade efforta to collect data and make them public 
about the effect of their activitl~a and to ~emonstrate that they have given acme 
attention to the lntereata of other States. Such a gatherin; of information, of 
courae, waa done unilaterally ~ the acting Statal th~.,lves. 

tJ. The potentially injured State has aleo taken the initiative in auaaestina that 
data be collected or studies be made prior to initiation of an activity. The 
United States, in correspondence with Mexico concerning hiqhway construction which 
the United State• concluded could result in unnatural accumulation of waters and 
eauae injury to Unit~ States citizen• and their properties in the event of heavy 
raina, made the auqgeation to atudy the aituation and develop remedial plar.s1 

•rn view of the aforedeaeribed altuation, I will-appreciate an 
examination of the problem by your Section, and, if the eonditiona found are 
aa reported to ~e, that appropriate arrangement• be made with the proper 
authorities in Mexico to take auch r~edial measures aa require~ to eliminate 
thia threat to interests in my country.• (MS. Department of State, fi~ 
611.12311/S-2057.) 

•ror 2 yeara thereafter, the United Statea Section of the Commission 
acted in this matter exclusively in an engineering a~viaory capacity to the 
Department of State and the ~erican Co~ulate at Mexicali in their informal 
diacuasion of the projects and aafety precaution• conaidered essential with 
officials of the State Government of Baja California who were connected with 
the projects above describe~. In diaeuasiona with officiala and engineers of 
the State Government of Baja r~lifornia, Unit~ States engineer• aouqht to 
avoid any implication that the State Government vas obligated to obtain Unite~ 
States co~ent or approval of the u.s. Section of the International Boundary 
and Water Commiaaion for ita specific conatr~ction plena,· and that in passinq 
on them, the Dnitad Stetea enqineert were repre .. nting the views of their 
Government. A plan for culverts which vas considered inade~ate by United 
States eng ineen vas finally abandoned by the State GoverMient. A new aet of 
plana drawn up ~ the State Government vas -.nt to the American Consulate at 
Mexicali which, in turn, forwarded the plan• to the United States Section of 
the Commiaaion for a •tatement of ita viewa. The United Statea Section 
repli~ that the plana appeered adequate with certain IU9Qested modifications 
which were transmitted in a letter addressed to the Chief of the Department of 

,ll/ ~·, p. 599. 
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Riqhwaya and Communications of Baja California (Rendon) by the United States 
Consul at Mexicali (M. w. Boyd) on October 24, 1958 (6ll.l2lll/l0-2458).• l!l 

94. The potentially injured State m.y suqgeat the 1tudy and collection of data to 
be made by a joint corm~iuion as was SU9gest~ to Mexico by the United States 
during the Rose Canal diecuuionaa 

•The pre1ent unfortunate situation appears to have developed from the 
expansion of the City of Agua Prieta toward and beyond the flood arr~o. With 
the simultaneous expansion of the city of Douqlas, the existing drainaqe 
canals have become inadequate and repreMnt a matter of concern to both 
cities. As a consequence the International Bourrlary and Water COMmiuion 
undertook informal studies and surveys in 1949 and 1950, and the results 
suggest the desirability of constructing new flood control works in each of 
our two countries. 

•My Government aqreea that the International Boundary and Water 
Commission should continue its studies with the intention of bringing them to 
a conclusion and of submitting a joint report aa early a1 possible in thil 
year. This report might include recommendations not only concerning remedial 
measures but also with respect to an equitable division of coats between our 
Governments ••• • ~/ 

95. Where the activity is in the nature of protective measures, such as flood 
control in light of imminent rains, the acting State may be reluctant to post,pone 
development for the eollK"tion of data. The actinq State m.y conclude that the 
need for the protective works outweighs the present obliqation of impact assessment 
and may postpone that assessment. The aetinq State nevertheless informs the other 
State of activities which it intends to undertake. That procedure was followed by 
-.~· .. ' =o when it found itself compelled to take the necessary measures to avoid 

-oodinga 

•study of the new protective works haa been practically at a standstill 
for the last t1o10 yean, ovinq to the fact that the United States Section has 
declared that it must first carry out • .. ries of inve.tfqationa and make 
topographical studies. 

•My Government atncerely desires to reach an aqreement vith Yo~r 
Excellenc:y'a Government. on W!f q~ation. but in view of the damaqe which the 
lack of a solutio" 1a t:ausiflCJ the dt-y o~ Agua Prieta and the fact that the 
rainy season is arproaehin~. t~ Government of MexJco find1 itself compelled 
to ta~e ~e necessary measure• .u!ffcient!y in advance, 10 that the floods may 
not be repeated thia year. Con-.q~ntly, the M.xican authoritiea will, on 
May 1 next, begin buil~inq certain protective work• to prevent the entry into 
Agua Prieta of rain water collected by the Roae Street canal in Douqlaa. 

l!l ~·, p. 597. 

1Q.I .!.E.!!!·, p. 264. Emphasia added. 
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•z take the liberty of bringing the foregoing to Your Excelleney'a 
attention to the end that the proper authorities of your Gove~ent may take 
auch ~asurea as they consider advisable to prevent consequences which the 
return of auch water might have in the city of Douglas. • l.Q/ 

96. The Trail Smelter award briefly described and highly commended the 
ccmprehensive and long-te~ experiments a~ collections of data analysed in 
developing a pe~anent regime fulfilling the duty of care reauired of a Canadian 
8melter. The tests were carried out over a period of three years under the 
aupervision of what the Tribunal called •well-established and known aeientists• in 
chemistry, plant physioloqy, meteoroloqy a~ the like, for the purpose of 
collecting data about the pollution caused by the smelter plant and the damaqe to 
United States interests. In the opinion of the Tribunal, the Study vas •probably 
the most thorough ••• (one] ever m~e of any area aubjeet to atmospheric pollutinn 
by industrial 8moke•. l!l Some of the factors were uaed for the first time in 
evaluating 8m0ke control. The methods successfully used in testing eventually 
became embodied in the r~ ime a~ opted by the Tr ibunal• 

•The for.;oing paragraphs are the result of an extended investigation of 
meteoroloqical and other conditions which have been found to be of aignificanee 
in smoke behaviour and control in the Trail area. The attempt made to aolve 
the sulphur dioxide problem presented to the Tribunal has finally found 
expression in a r~ime which is now prescribed as a measure of control. 

•The investiqations m~e during the past three years on the application 
of meteorological observations to the solution of this problem at Trail have 
built up a fund of aignificant and important facts. This is probably the most 
thorough study ever made of any area subject to atmospheric pollution by 
industrial 8moke. Some factors, such as atmospheric turbulence and the 
movement of the upper air currents have been applied for the first time to the 
auestion of amoke control. All factors of possible aignificance, including 
wind directions and velocity, atmospheric temperatures, lapse rates, 
turbulence, geostrophic winds, barometric pressures, aunlight and hu~idity, 
along with atmospheric aulphur dioxi~e concentrations, have been atudied. As 
aaid above, many observation. have been made on the movements and aulphur 
dioxide concentrations of the air at higher levels by means of pilot and 
captive balloons and by airplane, by niqht and hy ~ay. Progres1 has been made 
in breaking up t~e lonq winter f~iqation• and in r~ueing their intenaity. 
In carrying finally over to the non-qrowinq season with a few minor 
modifications a regime of demonstrated efficiency for the growing aea10n, 
there is a .ound basis for confidence that the winter fumiqations will be kept 
under control at a level well below the threshold of possible injury to 
vegetation. Likewise, for the growing season a regime haa been formulat~ 
which should throttle at the .ouree the expected diurnal fumigation• to a 
point where they will not yield concentrations below the international 
boundary auffieient to cause injury to plant life. ~his ia a goal which this 
~ribunal has set out to aec~lish. • Jll 

111 United Nations, ~eports of !nternationel Arbitral Awar~s. vol. I!!, 
p. 1973 • 

.lll ~·, pp. 1973-1974. 
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!. Prfor negoti1tion 1nd eor.!ultation 

97. Negotiation and consultation with the potentially injured State prior to the 
corm~encement or durinq the performance of activities may be for exchange of 
scientific data on the projects, for considering the views of the injured State and 
those of the acting State regarding the potential transboundary effects of 
activities, or for soliciting the consent of the injured State regarding the 
undertaking of activities with whatever con .. quencea they may have. Prior 
neqotiation and consultation may be on a variety of subjects, such as the nature of 
the injury (material, non~aterial, potential) and who decides what constitutes 
harm and in accordance with what criteria and procedure. Thus, prior negotiation 
is a procedure ~ which parties may agree upon the resolution of their conflicting 
interests. 

98. Furthermore, paragraph 1 of Article 33 of the United Nations Charter 
recognizes negotiation and conciliation as preferable means of conflict resolution 
among States. Under this Article, States which are parties to any dispute •the 
continuance of which is likely to endanger the maintenance of international peace 
and security, shall, first of all, seek a solution by negotiation, enquiry, 
mediation, conciliation, arbitration, judicial settlement, resort to regional 
agencies or arrangements, or other peaceful means of their own choice•. This is 
~ot to claim that all disputes relating to activities with extraterritorial 
~jurious consequences are likely to threaten international peace and security. 
1e point is that n~otiation has been recognized as an important first step in 

peacefully reconcilinq conflictinCI interests. 

Multilateral agre~nts 

99. A more general requirement of prior consultation is embodied in article 5 of 
the Convention on Long-range Transboundary Air Pollution, which provides• 

·~onsultations shall be held, upon request, at an early stage between, on 
the one hand, Contracting Parties which are actually affected by or exposed to 
a significant risk of long-range transboundary air pollution and, on the other 
hand, Contracting Parties within which and aubject to whose jurisdiction a 
significant contribJtion to long-range transbou~ary air pollution originates, 
or could originate, in conn~ion with ~iwities carried on or contemplated 
therein.• 

Onder this article, consultation shall take place •upon request• by either the 
acting or the potentially injured State, when there is a •significant• risk of air 
pollution. The word •significant• has not been definedJ it will presumably be 
decided between the States involved. The reference to the acting State in this 
article ia al&O significant. It imposes the obligation of consultation equally 
upon the State under whoae jurisdiction the injurious activity has taken place and 
the State under whose jurisdiction the injurious activity •could• take place. Thus 
rea90nable grounda for causality may be sufficient. 
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100. The Conv.ntion for the Prevention of Marine Pollution from Land-beeed Soureea 
has used equally bro~ language. It provides for consultation upon requeat of 
either the acting or the injured State when the activity of the acting State ia 
•likely to prejudice the interests• of the other State. Article 9, peragraph 1, 
provide sa 

~en pollution from land-based aourcea originating from the territory of 
a Contracting Party by aubstancea not listed in Part l of Annex A of the 
present Convention is likely to prejudice the interests of one or ftOre of the 
other Parties to the Convention, the Contracting Parties concerned u~ertake 
to enter into consultation, at the request of any one of them, with a view to 
n~otiatinq a cooperation agreement.• 

101. Vhder the Convention on the Law of the Sea the State involved in exploitation 
of mineral deposits of the sea-bed across limits of national juriadiction of a 
coastal State has to consult that State and maintain a svste~ of prior 
notification. Paragraph 2 of article 1•2 of the Convention providesa 

•2. Consultations, including a system of prior notification, shall be 
maintained with the State concerned, with a view to avoiding infringement of 
auch ri~hts and interests. In cases where activities in the Area may result 
in the exploitation of resources lying within national juriadiction, the prior 
consent of the coastal State concerned ahall be required.• 

The requirement of maintaing a svster., of prior notification 1ppears to refer to a 
more systematic and rather institutionalized form of prior notification. Thus 
article 206 of the Convention requires notification by the 1eting State when it has 
reasonable grounds for believing that activities to be undertaken in its 
jurisdiction may cause injuries to others. That notification should be in 
accordance with the procedures stipulated in 1rticle 20Sa 

•Art icle 205 

•states shall publish reports of the results obtained purauant to 
article 204 or provi~e auch reports It 1ppropriate intervals to the competent 
international organizations, which ahould make them available to all States.• 

102. Zven in relation to activities for self-help, the acting State may be required 
to conault the injured States. For example, article III of the International 
Convention Relating to Intervention on the High Seas in rases of Oil Pollution 
Casualties requires a coastal State, be!ore taking any measures, to consult with 
other States affected ~ the maritime casualty, particularly with the flag State, 
and notify the measures which it intends to take. The coastal State ~ay also, 
aecording'to article III, consult with independ•nt experta before any Reasure ia 
taken. Relevant paragraphs of 1rticle III provide& 
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~en a coastal State is exerei1ing the riqht to take ~•••urea in 
accordance with Article I, the following previsions shall applya 

•ca) before taking any mea1ure1, a eca1tal State shall proee.d to 
consultation• with ether State• affected by tbe maritime casualty, 
particularly with the flag State or States, 

•(b) the coastal State shall notify without delay the propo1ed measures 
to any persons physical or cor.porate known to the coastal State, or 
made known to it during the consultation•, to have intere1t which 
can reasonably be expected to be affected by thoM measure1. The 
coastal State shall take into account any views they may submit, 

•cc> before any measure is taken, the coastal State may proceed to a 
consultation with independent experts, whoM names shall be cho~en 
from a lilt maintained by the Organization, 

• . . . 
• . . . 
•ct) measures which have been taken in application of Article I 1hall be 

notified without delay to the States and to the known physical or 
corporate persons concerned, as well 11 to the Secretary-General of 
the Orqanization.• 

103. Article 12 of the Convention fer the Protection and Development of the 
Environment of the Wi~er Caribbean Reqion provides that, when appropriate, 
eontractina States may consult ether States which may he affected by their 
activities. The requirement of prier neqotiation and consultation in this 
Convention is not obligatoryJ it appears to have been baaed en the spirit of 
eo-operation. This article provi~esa 

• 

•J. ~ith rebreet to the as&e8srents inferred to in paragraph 2, each 
ContractiDq Party shall, with the assistance of the Organization when 
request~, develop prcx:edurel fer the dissemination of information and, may 
where appropriate, invite ether Contracting Parties which may be affected to 
consult with it and to submit comments.• [Emphasis added.) 

Bilateral agreement• 

104. In bilateral agreements, consultation and prior negotiation appear to have 
been envisaged on the basis of, among ether things, the spirit of eo-operation 
between neighbouring States, or on the basis of their uncertainty as to the legal 
effects of their conduct if it causes extraterritorial injuries. The Agreement 
between Canada and the United States of America Relating to the Exchange of 
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Information on Weather Modification Activitiea cambines the two above elementa. 
The preamble of the Agreements atates that because of the 9eographic proximity 
between the two Statea, the effecta of weather ~edification activities carried by 
either party or ita nationala "'IIY affect the territory of the other. ,!2/ It atatea 
that a prompt exchange of information r19ar~ing the nature an~ the extent of 
weather .edification activitiea may facilitate development of the t.chnology of 
weather 'fflodification. 1!/ Thua the preamble refera to the •traditions• of prior 
notification an:5 consultation an:5 the cloae co-operation between the two Statu.~/ 
Finally, the preamble atreasea the •desirability of the development of 
international law relating to weather ~ification activities having transboundary 
effecta•. (~phaaia added.} Article II of the Agreement requires the responsible 
agencies of the contracting parties to tranamit information relating to weather 
'fflodification activities of 'fflutual interest. Such infor'fflation, whenever possible, 
ahall be transmitt~ prior to the commencement of the activities. The article 
anticipates that auch information will be tran~!tted within five working days of 
ita receipt by a responsible agency. Article II, p&raqraph 1, provides• 

•Information relating to weather 'fflodification activitiea of mutual interest 
acquired by a re~nsible agency through ita reporting requirements or 
otherwiae, ahall be transmitted as .aon as practicable to the reS,POnsible 
agency of the other Party. Whenever possible, thia information ahall be 
transmitted prior to the commencement of auch activiti,s. It ia anticipated 
that auch information will be transmitted within five working days of ita 
receipt by a responsible eqency.• 

Each contracting party agrees, under article IV of the Agreement, to notify and to 
fully inform the other of any weather 'fflodification activity of mutual interest 
prior to the cc::mr,encement of auch activities. 'l'hus every effort ahall be made to 
provide auch notice as far in a~vance of auch activitiea aa possible. The article 
provideaa 

All !he relevant paraqraph of the preamble provides• 

•Aware, becauae of their 9eographic praxtmity, that the effects of 
weather 'ffiOdification activities carried out by either Party or ita nationals 
aay affect the territory of the other,•. 

l!l The relevant paragraph of the preamble provides• 

•Believing that a prompt exchange of pertinent information reqarding the 
nature and extent of weather ~ifieation activities of mutual interest m.y 
facilitate the development of the technology of weather modification for their 
autual benefit,•. 

J]( The relevant paraqraph of the preamble provides• 

•Taking into particular consideration the 8Peeial traditions of prior 
notification a~ consultation and the cloae co-operation that have 
biatorically characterized thelr relations,•. 
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•xn addition to the exchanqe of information pursuant to Article II of 
thil Aqreement, each Party aqreee to notify and to fully inform the other 
concerninq any w.ather modification activities of mutual interest conducted by 
it prior to the commencement of such activities. Every effort shall be made 
to provide such notice as far in advance of such activities as may be 
possible, bearinq in mind the provisions of Article V of this Aqreement.• 
[Emphasis added.) 

Onder article V of the Aqreement the parties agree to consult each other on weather 
~edification activities in the light of their domestic lava and administrative 
requlations. The article provides• 

•ARTICLE V 

•The Parties agree to consult, at the request of either Party, regarding 
particular weather modification activities of mutual interest. Such 
consultations ahall be initiated promptly on the request of a Party, and in 
cases of urgency may be undertaken through telephonic or other rapid means of 
communication. Consultations shall be carried out in the light of the 
Parties' lavs, regulations, and administrative practices regarding weather 
modification. • 

105. An elaborate procedure for notification prior to an u~ertaking is provided in 
the German-Danish frontier water Agreement. ]!/ It establishes a frontier water 
Commission to deal vith all the questions relating to certain sections of frontier 
waters between Denmark and Ge~any. Because of the structure and the authority of 
the Commission, individual nationals, as well as the relevant districts and 
counties of both countries, can negotiate vith each other through the Commission or 
may n~otiate with the Commission itself. Accordingly any establishment of nev, or 
extensive alternation of exi~tinq works on any parts of the frontier waters 
~entioned in the ~greernent should be approved by the Commission. When there are 
such establishments and chanqes, there should be a public notification under 
article 30, to which the attention of all persons vho may ~arly suffer damage 
ofcOffl the acti••d ty shall he era·..m by IIIU!':S of regi stued letters •. Hence, the 
requirement of direct notific:~tion is limited to persoi".S vho vill clearly suffer 
d~t~~aqe. Nn'lr t~eleS'~, tP...n~ h a £-"blte ~if icat ion of the activity. The 
relevant paragrapts of article lO r•ad: 

·~he proposed use of the watercourse shall be brought to the notice of 
the public in the manner which ia customary in the locality in all Communes or 
manorial district• (Gutsbezirke), the land of which might be affected by the 
operation of the worka in the event of their being authorized. 

1!1 Agreement for the Settlement of Questions Relatinq to Watercourses and 
Cikea on the German-Danish Frontier (10 April 1922). 
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•rurther, the attention of all per.ona who will clearly auffer damaqe 
from the authoriaation of the vorka ahall be drawn to the public notification 
by aean1 of reqiatered letter•.• (Emphalil added.) 

~he notifaction describe• the authorized activity and names the authorities to 
which objection• ~ay be ~ade or request• for taking preventive measures au~.itted, 
etc. A time-limit of between two to aix veeks &ay be fixed for lodging 
objections. Article 31 of the Agreement provides the detailed requirements of the 
content of the notification as vell as the appeal procedure by individual claimants• 

•Notifications shall atate where the drawings and explanations which have 
been sul::ITiitted 1118)' be inspected, and ahall mention the authorities to which 
objections to the authorisation and alao applications for the erection and 
upkeep of installations for the prevention of damaQe, or applications for 
compensation ahall be addressed in writing or be made orally in official 
form. A time limit ahall alao he fixed for lodging objeetiona or ~aking 
applications. ~he period allowed ahall be not less than tvo, and not more 
than six weeki. It ahall begin to run from the day following that upon which 
the gazette containinq the final notification i1 publiahed. 

•n ahall be stated in the notification that all persons vho have not 
lodged any objection or made any application within the tirne limit fixed shall 
lose their riqhts in that connection, but that applications for the erection 
and upkeep of installations or for compensation may be made at a later date if 
they are baaed upon damage which could not be foreaeen during the period 
covered by the time limit. 

•Even after the expiration of the appointed time a person vho has 
suffered damage shall not be debarred from au~itting a claim provided he can 
show that he vas prevented by circ~stances over which he had no control from 
aubmitting such claim within the time limit. 

•The right of establishing claims after the expiration of the appointed 
time is aubject to prescription tt.ree years after the date on which the person 
vho auffered damage learned of the existence of auch damage. 

-rhe same time limit ahall also be fixed in the notification for other 
applications for the authorisation of a particular use of the vatercourae by 
vhich the use proposed by the first applicant would be restricted. It shall 
alao be made clear that applieatJona of this kind made after the expiration of 
the appointed time in connection with the aame matter will not be taken into 
eons ide rat ion. 

•A auitable additional period may be allowed for the prod~.etion of 
evidence. • 

-.. 
"' 106. An elaborate ~roeedure for prior consultation and neqotiation has been 

provided for in article 3 of chapter I of the Agreement betveen Romania and 
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Yugoslavia concerning their frontier waters. 37/ Under this article, if either 
party intends to make any alterations or cha~a in its own territory which might 
affect the hydraulic ayatem in the basin, it shall inform the other State by 
reaistered letter vi~ notification of receipt. ~his is the first step to reach an 
aqree~nt with the other State about the proposed changes. Such proposed changes 
may not be carried out without reaehinq an agree~ent with the other State. But if 
the other State does not acknowledge receipt of or make any observation within 
two a~ a half months from the date of the communication, the acting State may 
~roceed with its activity without any further formalities. In ease the parties are 
unable to reach an agreement within a reasonable period, a different procedure is 
envisaged by the Agreement, which does not define this period. Article 3 of 
chapter I provides& 

•Article 3 

•should either State propose to make any alterations or take any measures 
or undertake any works in ita own territory such as might change to an 
appreciable extent the hydraulic system in the basins mentioned in Article I 
above, it shall, by registered letter with notification of receipt send to the 
other State notice of its intentions, together with a su~~arised description 
ot such works, alterations or measures, with a view to the preliminary 
establishment of the agreement provided for by Article 292 of the Treaty of 
Trianon. 

•such communication shall be confirmed within a period of 15 days. 

•If within two and a half months from the date of the communication the 
latter State has neither acknowledged receipt nor made any observations, the 
proposed alterations, measures or works may be undertaken without further 
formalities. 

•rn t~~ contrary event, the proposed alterations, measures or works may 
not be carried out until agreement has been reached between the two States. 

•rf agree .. nt ie not reached within a reasonable period, action shall be 
taken in accordance vith Arcile 6 of the Regulations of the C.R.E.o.• 
[Emphasis add~.] 

107. A proc~u~e f~r consultation ~tween two States reqarding the activities of 
private entities of one ol them with potenttal injuries to the other has been 
provided for fn an a1reement between Norway and Sweden. l!/ Article 14 of this 

111 General Convention concerning the hydraulic •ystem concluded between the 
Kingdom of Romania and the Kingdom of Yugoalavia (14 December 1931). 

1!1 Convention between Norway and Sweden on Certain Questions Relating to the 
Law of Watercourae• (11 May 1929). 
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agreement provi~es that application• for authorizations of certain activities 
ahould be eddreased to the competent authoritiea of the State in vhoae territory 
the activity ia to be undertaken, together vith a detailed deacription of the 
activity and ita plan. The authorities ahoul~ aend a copy of thia application and 
plana, etc. to the other State. The article •tateaa 

•Applicat iona. 

•1. Applications for authoriaations for an undertaking ahall be 
addressed to the competent authority in the country in vhich the undertaking 
ia to be carried out. If the waterfall, the tmmovable property or the 
transport or floating intereat on account of vhich the undertaking ia to be 
carried out belongs to the other country, the application •hall be accompanied 
by 1 ~eclaration from that State to the effect that it hal no objection to the 
application being conaidered. 

•2. Applications •hall be aeeompani~ by the plana, •Pecifications and 
particulars required to enable the effeetl vhieh the undertaking vill produce 
in both countries to be ~etermined. 

•3. When an application has t.en received by the authority in the 
country in which the unrlertaking is to be carr!~ out, 1 copy, together with 
the enclosurea, ahall be tran~itted to the other State.• 
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Judicial decisions and State practice other than agreement• 

108. The concept of consultation and prior negotiation concerning activitiel with 
potential axtraterritorial injuriel appear• to have been a legal requirement 
developed in a number of judicial deeiafone. In the Advieory Opinion in Railway 
Traffic between Lithuania and Poland, the Permanent Court of International Justice 
1tated that the obliqation to neQotiate 11 •not only to !n1!! into neqotiationa but 
al1o to pursue them a1 far a1 possible with a view to concluding agreements•. l!l 
In repeating the same requirement, the International Court of Justice atated in the 
North Sea Continental Shelf Case that, prior to the delimitation of the continental 
ahelf unilaterally by any party, there val an oblJqat!on for the parties to enter 
into negotiations going beyond mere entrance into a formal proceaa and to behave 
with the intention to reach a conclualon aatiafactory to both of thema 

•as. • •• 

•ca) the parties are under an obli9ation to enter into negotiations with 
a view to arriving at an agree~ent, and not merely to go through a formal 
process of negotiations as a eort of prior condition for the automatic 
application of a certain method of delimitation in the absence of agreementJ 
they are under an obli9ation so to conduct thtr~~selvea that the n!C]otfations 
are meaningful, which will not be the case when either of them inaiata upon 
ita own position without contemplating any modification of·itJ• iQ1 

The Court elaborated on the content of the obligation to negotiate• the partiel 
are obligated to take into account all circumstance• and to apply equitable 
principles. Thua it referred to and enumerated principles and factor• which ahould 
be evaluated and accommodated in order to reach equitable principles in thia caaea 

•(b) the parties are under an obligation to act in auch a way that, in 
the particular case, and taking all the circ~atances i~to account, equitable 
principles are applied, - for thia purpose the equidiatance method can be 
used, but other ~et~a exist and may be employed, alone or in combination, 
aocording to the area involved a • .!!I 

This is a clear reference to balancing the interest of De~ark and the Netherland• 
with that of the Federal Republic of Germany. The Court noted that the ~uty to 
negotiate vas simply an application of t~ .ore general princ~le of international 
relations that• 

•the jud !c ial settlement. cf inhmatiCflal dhputes h sin-ply an alternative to 
the direct ~r.d fri.endly aettle1nent of euch diaputel t>.tween the parties•. W 

1!1 P.c.r.J., Serie• A/B, No. 42 (1931), p. 116. Emphasi• added. 

~ r.c.J. Reports 1969, p. 47. Emphaall added. 

~ ~· Emphasia added. 
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Where n.;otiations have been found to be faulty, the Court hal ordered initiation 
of fresh negotiationa 11 the appropriate remldy1 

•rn the present caae (North Sea Continental Shelf), it needs to be 
observed that whatever the detaill of the negotiations carried on in 1965 and 
1966, they failed of their purpose because the ~ingdams of Denmark and the 
Netherlanda, convinced that the equidistanee principle alone vas applicable, 
in consequence of a rule binding upon the Federal Republic, aav no rea10n to 
depart from that rulet and equally, given the geographical conaiderationa 
atated in the laat sentence of paragraph 7 above, the Federal Republic could 
not accept the aituation re8Ulting from the application of that rule. So far 
therefore the nesotiations have not aatisfied the conditions indicated in 
para9raph 85 (a), but fresh negotiations are to take place on the basis of the 
present Judo,..ent •. _!!/ 

109. A MOre general requirement of prior negotiation, but not of agreement in fact, 
vas reeognize<! by the Lake Lanoux Arbitral Tribunal. The Tribunal mllde references 
to aituations where the other party, the potentially injured State, lllight, in 
violation of the rules of good faith, paralyze genuine negotiation efforts. The 
Tribunals stated that aanctiona miqht be applied in auch circumstances• 

•rn effect, in order to appreciate in its essence the necessity for prior 
aqreement, one must envisaqe the hypothesis in which the interested States 
cannot reach agreement. In auch case, it must be admitted that the State 
which ia normally cOMpetent has lost its right to eet alone as a reault of the 
unconditional and arbitrary opposition of another State. Thia amount• to 
admitting a 'riqht of aasent', a 'riqht of veto', which at the diaeretion of 
one State paralyaes the exercise of the territorial jurildiction of another. 

•That is why international practice prefer• to reaort to 1esa extreme 
aolutions by confining itself to obliging the States to aeek, by preliminary 
negotiations, terms for an agreement, without aubordinatin9 the exercise of 
their competence• to the conclusion of such an agreement. Thus, one ~aka, 
although often inaccurately, of the 'obliqation of neqotiating an aqreement'. 
In nali ty, the engagement• thus undertaken by States take ·very dive rae forms 
and have a acope which varies according to the manner in which they are 
defined and according to the prccedures intended for their execution' but the 
reality of the obligationa thus undertaken is incontestable and sanctions can 
be applied in the event, for example, of an unjustified breaking off of the 
discussions, abnormal delays, ~isreeard of the aoreed procedures, systematic 
refusals to take into consideration adverse proposal• or fnteresta, and, more 
generally, in cases of violation of the rules of good faith (Tacna-Ar1ca 
Arbitrationt Reportl of InternationAl Arbitral Awards, vol. II, PP• 921 
et seg.J l/ Case of ~ilway Traffic between Lithuania and Poland& P.C.l.J., 
Series A/B, No. 42, pp. 108 et Mg. 1_/). • ,!!/ 

jll I.C.J. Reports 1969, ~· 48. Emphaaia add~. 

j!/ International Law Reports (1957), p. 128. Emphaaia added. 
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The Tribunal, however, does not elaborate on what thole aanctiona may be. The duty 
ot prior nec;otiat ion vas r.:on;ized a a euenthl in bAlancing interests, aince 
according to the Tribunal only the tffeeted State can make an accurate evaluation 
ot whether a particular activity may affect ita intereat11 

•The conflicting inttreata aroused by the induatrial u .. ot international 
rivera must be r.:onc::iled by mutual eonc::euiona embodied in comprehenaive 
aqreementa. Stattl have a duty to 1eek to enter into auch aqreement1. The 
•interests• aafec;uarded in the Treatitl between Prance and Spain included 
interest• beyond apeeitic leqal riqhta. A State wishing to do that which will 
affect an international watercourat cannot decide whether another State'• 
interena will be afteet~J the other State 1a the sole judqt ot that and has 
the riqht to info~ation on the prcpoaal1.•.J!! 

110. The obliqation to neqotiatt genuinely and in good faith was thus restated in 
tt.e Lake Lanoux avarda 

•conaultatlona and neqotlationa between the two State• must be qenuine, 
must co111ply with the rule• of qood faith and must not be mere formalities. 
The rules of reason and good faith art applicable to procedural riqhta and 
duties relative to the sharing of the uae of international rivers' and the 
subjecting by one State of auch rivera to a form of development which causes 
the withdrawal of ~me auppliea from ita blain, are not lrteconcilable with 
the intereata of another State.• J!/ 

:1. The prinieplt of pior neqotiation appliea also to dispute• involving 
distribution of ahared reaourcea in the c~n domain. For example, in the 
Fisheries Jurisdiction Case a unilateral extension ot Iceland'• fiahinq rights 
beyond the area of 12 miles from ita baselines vas denied effect because of, among 
other things, Iceland's failure to observe the duty of prior negotiation with 
interested States. The Court held that both the United Kingdom and Iceland were 
under mutual obligations to negotiate in qood faith for the equitable aolution of 
the distribution of the fishery rightaa 

•79. For thelt reaaona, 

•by ten votea to fOGr, 

• Cl) fiml5 H..at t.he P.e<:lulationa eoorcernlnq the Phhery Limits oft Iceland 
(P.eqbc;era \DII fhkveUHlandhelqi hlanda) promulgated by the Government 
of Iceland on 14 July 1972 and eonatituting a unilateral extension of the 
exclusive fishing righta of Iceland to 50 nautical mile• from the 
baseline• epeeifltd therein are not opposable to the Government of the 
United Kingdom, 

jl/ ~-· p. 128 • 

.!!/ ~·, Emphaail added. 
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•(,) fi~s that, in consequence, the Gover~nt of Icelen~ is not entitled 
unilaterally to excl~e Dnit~ Kingd~ fishinq vessels from areas between 
the fishery l~it1 agree~ to in the ExchanQe of Notes of ll March 1961 
and the limits specified in the Icelan~ic Re9ulations of 14 July 1972, or 
unilaterally to impose restrictions on the activities of those vessels in 
such areas, 

•cy ten votes to four, 

•(3) holds that the Gover~ent of Ieela~ a~ the Gove~ent of the United 
Ki~do~ are under mutual obligations to undertake neqotiations in good 
faith for the equitable solution of their ~ifferences concerninq their 
respective fishery rights in the areas specified in subparagraph 21• !21 

It appears from the above decision that activities beyond territorial juriadiction 
with potentially direct a~ substantial injuries to other States may be undertaken 
only after prior negotiations leading to the consent of the affected States. The 
Court does not address the issue of what should be done if no agreement is reached 
after bona fide negotiations. In State interactions prior negotiations regarding 
the site of nuclear power plants in Central Europe are also consistent with this 
view. !!I In Dukovany, Czechoslovakia, approximately 35 kilometres from the 
Austrian border, two Soviet-designed 440 m19awatt electrical power reactors were 
scheduled to be operating by 1980. The closeness of the location to the Austrian 
border led to a demand ~ the Austrian Ministry for Foreign Affairs for joint talks 
with Czechoslovakia about the safety of the facility. This was accept~ by the 
Czech Government. 491 The most extensive n.aotiation occurred between Switzerlan~ 
and Austria re9ardfng ~wiss plans to construct a 9on MW (e) nuclear power plant 
near Ruthi in the Upper Rhine Valley close to the Austrian border. As the result 
of Austrian objections, ~I the Swiss Government entered into consultations with 
the Austrian Federal Gover~nt as well as the Voralbe:q State Gover~nt, the 
f~erat~ state which would have been affected as the result of the Swiss 
plan. All The talks leemed to have been fccused on the l19al principles of good 

Jll I.C.J. Reports 1974, p. 34. 

!!1 Information reqardin9 these neootiations is gathered by the Secretariat 
from second-hand aources. 

!!I Osterreichisehe %eitschr1ft fUr Aussenpolitik, vol. 15 (1975), p. 290, 
cited in Mandl, •An international legal perspective on the conduct of abnormally 
dangerous activities in frontier areas• the case of nuclear power plant siting•, 
ECologY Lew Quarterly, vol. 7 (1978), p. 28, hereafter cited as Mandl. 

lQI Neue ZUrcher Zeitung, Fernausgabe, 1 May 1974, p. 27, No. 118, cited in 
Mandl, loe. cit., p. 29, footnote l4l. 

l!l Osterreiehisehe Zeitschrift fur Aussenpolitik, vol. 12 (1972), p. 349, 
and~., vol. 14 (1974), p. 224, cited in Ha~l, loe. cit., p. 29, footnote 143. 
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neighbourliness. jl/ The Swiss Govern~ent evidently re-evaluated the entire 
project. Before the re-evaluation of the project was completed by the Swiss 
Government, the Austrian Foreiqn Minister vaa to have stated in a press conference 
that if the Government of ita federated state Voralberg still believed that the 
re-evaluated project vas in conflict with the principle of good neiqhbourliness, 
the Austrian Government vas committed to assert formally the illegality of the 
Swiss project. 111 There is no direct evidence to conclude that the postponement 
of the construction of the nuclear plant ~ the Swiss Government was due to the 
Austrian objection or the acceptance of Austria'• legal demands. A number of other 
factors could have affected the Swiss ~ecision, such as domestic opposition to the 
plant, 54/ or the Government's energy policy. 55/ In evaluating the situation, at 
least o~ author has concluded that the AustriA; objection was an important element 
affectin9 the Swiss decision concerninq the nuclear ~lant. ~/ 

112. In 1973, the Belqian Government intende~ to construct a refinery near its 
~rontier with the Netherlands. The Dutch Government voic~ its concern that the 
project not only ~reatened the nearby Dutch national park, but also other 
neiqhbourinq countries. It was stated by the Dutch Government that it was a 
principle accepted in Europe that before initiating any activity which may cause 
injuries to neiqhhouring States, the acting State shoul~ negotiate with the 
for~er. i!/ The Dutch Government appears to have been referring to a regional 
expectation or standard of behaviour. A similar concern was expressed by the 
Belgian Parliament which as~ed its Government how it intended to resolve the 
~roblem. The Govern~ent stat~ that the project ha~ been postponed and the matter 
•as being negotiated with the Dutch Government. The BelQian Government further 
assured its Parlia~ent that it respecterl the principles in the Benelux Accords that 
the parties should inform each other of those of their activities which might have 
harmful consequences to the other mernber States. ,2/ 

111 ~., vel. 13 (1973), p. 162, cited in Randl, loc. cit., p. 29, 
footnote 144. 

2}/ This position of the Austrian Government, the ForeiQn Minister asserterl, 
had been co~unicated to l~ S~iss Government. See Osterreichische Zeitschrift fur 
Ausser.oolitik, vel. 14 (1974), p. 288, eited in Hanrll, loc. cit., p. 29, 
footnote 144. 

_i!/ Neue Zi.ircht'! i'!'it·Jncr, !'@r~a·.)s.c~h!o, ~:o. 118, 1 )o(ay 1974, p. 27, cited in 
HartH, loc. ct~., foot.r.ote Hl. 

.i,il Handl, loc. cit., p. 3n • 

.2§./ ~-

57/ Belgi~ Parlia~entary Records, Pecueil de points ~e vue beloes, 
19 July 1973, p. 19. 

,2/ ill.£. 
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113. The characterlzation of harm or injury for the purposes of impact assessment 
-.y differ from that of harm or 1nJury enta1ling l1ability; harm or injury 
requ1r1ng pr1or consultations aay or may not be compensable as a consequence of 
l1ablhty. 

114. For clar1ty, inJury for purposes of prior negotiation and consultation may be 
aubd1v1ded 1nto material, non-material and potent1al. There is no intention here 
to clearly def1ne inJury or harm. For the purposes of this atudy, material harm 
~tans •physical•, •quantitative• or •tanglble• 1njury to the State's interests. 
Non-~terial harm refers to moral or qualitat1ve harm, for example, a blow to the 
dignity or respect of a State, sucn as broadcasting materials into another State 
wh1cn are inconsistent with its internal order and its territorial integrity. ~ith 

r~ard to some types of activit1es, such as atmospher1c nuclear tests, it is almost 
certain that at some point in the future some harm will be done to certain 
interests. However, with respect to other types of activities, harm is not 
expected to result in every case but may result in some cases only. This latter 
type of inJury 11 referred to as potential 1njury and includes lost future interest 
ana harm llkely to result from acc1dental injuries. Characterization of 
substantial harm, ana its point of separation from tolerable harm not requiring 
pr1or negot1at1on and consultation, has been a difficult issue which does not 
appear to have been resolved or treated evenly and uniformly in State practice. 
Some treaties have enumerated the kinds of inJuries which are not to be tolerated 
among the part1es and therefore activities lead1ng to them are prohibited. Other 
treat1es have referred in general terms to activities or certa1n activitles lea~ing 
to some inJurles. There are also treaties and judicial decisions reQuiring 
consultat1on and prior negotiation for any activity. It would not be totally 
accurate, however, to assume that the negotlation and consultation reauirement in 
the latter 1s aue to the inherent character of certain ectivities themselves, and 
not the lnJurles they cause. when 1t ls known that certa1n injuries will be always 
causeo by certa1n ect1v1t1es, the act1vities themselves are then regulated so to 
prevent or ~1nim1ze their harmful effects. 

~ult1lateral agreements 

llS. Jn some multilateral conventions the concept of harm has been described in 
9eneral terma as • cond1tion affecting human life and changing the quality of a 
shared resource such as the sea water, or land-based resources, etc. These 
convent1ons, then, have enumerated hazardous substances the introduction of which 
into shared domains or the territory of enothet party has been considere~ harmful. 
&ome conventions have listed substances vhose disposal should be stage by stage 
elther ellminated or restricted. The list of substances not injurious for purposes 
cf liability may nevertheless provide •ufficient grounds for the purposes of 
negot1etion and consultation. Fox example, the Convention for the Prevention of 
Marine Pollution fro'lf. Land-based Sources provides in article 4 an oblic;at1on for 
partles to el1m1nate or restr1ct the disposal of certain substances to the 
environment a 
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•ARTICLE 4 

•1. The Conera~ting Parti•• undertake& 

•a) to eliainate, if necessary by stages, pollution of the maritime 
area from land-based sources of substances listed in Pare I of 
Annex A eo ehe presene convention. 

•b) to limit serictly pollueion of the maritime area from 
land-based sources of the substances listed in Part II of 
Annex A to the present Convention. 

•2. In order to carry out the undertakings in paragraph 1 of ehis 
Article, the Contracting Parties, jointly or indlvidually as appropr1ate, 
shall 1mplement programmes and measures& 

•a) for the elim1nat1on, as a matter of urgency, of pollution of 
the mar1time area from land-based sources by substances listed 
in Part I of Annex A to the present Convention, 

•b) for the reduction or, as appropriate, elimination of pollution 
of the maritime area from land-basea sources by substances 
listed in Part II of Annex A to the present Convention. These 
substances shall be aischarged only after approval has been 
granted by the approprlate Authorlties with1n each contracting 
State. Such approval shall be per1odically reviewed. 

•3. The programmes and measures adopted under paragraph 2 above shall 
include, as appropriate, spec1fic regulations or standards governing the 
qual1ty ot the environment, discharges into the maritime area, such discharges 
into watercourses as affect the maritlme area, and the composition and use of 
substances and products and shall take into account tbe latest technical 
aevelopments. 

•The programmes shall conta1n time-limits for their completion. 

•4. Further~re, the Contracting Parties may, jointly or indlvidually as 
appropr1ate, 1mplement pr~~~a~s or measures to forestall, reduce or 
el1mina:e poll~t1on of ~~• ~ar1t1~ area from land-based sources by a 
substance not ~hen l1sted in Annex A to the present Convention, if scientific 
ev1dence ta» estcol~sned that a ser1ous hazard may be created in the maritime 
area by that s~bstance and 1f urgent action is necessary.• 

116. Thus the Convent1on l1sts substances the deposits of wh1ch are to be 
ellminated. Part I of annex A lists these substancesa 

•The allocation of substances to Parts I, II and III below takes account 
ot th~ follow1ng cr1ter1a: 

•a) pers1stence 
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•b) tox1eity or other noxious properties 

•c) tendency to bio-accumulation 

•Tnese criter1a are not necessarily of equal i~portance for a particular 
aubstance or ;roup of substances, and other factors auch as the location and 
quant1ties ot the aischarge may need to be considered.• 

•substances are include~ in this Part 

•(1) because they are not readily degradable or rendered harmless by 
natural processeSJ and 

•(li) because they may either 

•(a) give rise to dangerous accumulation of harmful material in 
the fOOd cha1n, or 

•(b) en~anger the welfare of living organisms causing undesirable 
changes in the mar1ne eco-systems, or 

•(c) interfere aer1ously with the harvest of aea foo~s or with 
other legitlmate uses of the seaJ and 

•(iii) because it is considered that pollution by these substances 
necess1tates urgent action. 

•1. Organohalogen compounds and substances which may form such compounds 
1n the mar1ne environment, exclud1n9 those wh1eh are biologically harmless, or 
wn1ch are rap1oly converted in the sea into substances which are biologically 
harmless. 

•2. Mercury and mercury compounds. 

•3. Caom1um and cadm1um compounds. 

•c. Pers1stent synthetic materials which may float, remain in suspension 
or s1nk, ano whlCh may ser1ously interfere with any legitimate uses of the sea. 

•s. Persistent oils and hydrocarbOns of petroleum ori;in.• 

117. Part II of annex A lists substances the disposal of vhich is to be strictly 
l1m1ted: 

•substances are 1ncluded in this Part because, although exhibiting 
similar character1stic1 to the substances in Part I and requiring str1et 
control, they seem less nox1ous or are more readily rendered harmless by 
natural processes. 
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•1. Organic compounds of phosphorous, silicon, and tin and substances 
wh1cn may form such compounds in the marine env1ronment, •~eluding those which 
are b1olog1cally harmless, or which are rapidly converted in the sea into 
substances which are biologically harmless. 

•2. Elemental phosphorul. 

•J. Non-persiltent oill and hydrocarbons of petroleuM origin. 

•4. The following elements and their compounds. 

Anenic 
Chroruum 
Copper 

Lead 
Nickel 
Zinc: 

•s. Substances which have been agreed by the Commission as having a 
deleter1ous effect on the taste and/or smell of products derived from the 
marine environment for human consumption.• 

ll8. Part III includes • l1st of substances similar to those listed in part I but, 
~cause they are already the subJect of research by several international 
organ1zat1ons and institutlons they are put into a separate categorya 

•substances are included in this Part because, although they display 
characteristics 11milar to those of substances listed in Part I and should be 
subJect to stringent controls with the a1m of preventing and, as appropriate, 
el1m1nating the pollution wh1ch they caus~, they are already the subject of 
research, recommencat1ons and, in so~e cases, measures under the auspices of 
several lnternat1onal Organ1sations and Institutions. 

•rnose substances are subJect to the provisions of Article l4s -
Rad1oact1ve substances, includ1ng wastes.• 

119. Once the Convention has exhausted the list of substances the disposal of which 
1a to be eliminated or strlctly limited, it goes back to • general definition of 
injury Wh1Ch the dtsposal of S~bstances not llsted in part I of the Convention may 
cause to ano:her State. He~ce there are no references to substances) there is only 
• general refeLence to inJury. 

120. Article 9 of ~bis Convention requires consultations when pollution from 
land-base~ sourc~s originating from the territory of a contracting party by 
substances not listed in part I of annex A is likely to prejudice the interests of 
one or more of the other parties to the Convention. Note the reference to 
potentlal injury, requiring conaultat1ona 
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•1. When pollution from land-based sources originating from the 
territory of a Contract1n9 Party by substances not listed in Part 1 of Annex A 
of the present Convention is likely to prejudice the interests of one or ~ore 
of the other Parties to the Convention, the Contracti~g Parties concerned 
unaertake to enter into consultation, at the requeat of any one of them, w1th 
a view to negotiating a eo-operation aqreement. 

•2. At the request of any Contracting Party concerned, the commission 
referred to in Artlcle lS of the present Convention ahall eons1der the 
question and may make recommendations w1th a view to reaching a satisfactory 
soluuon. 

•J. The special agreements specified in Paragraph 1 of this Article may, 
among other thlngs, def1ne the areas to which they shall apply, the quality 
obJeCtlves to be ach1eved, and the methods for achieving these objectives 
including methods for the appl1cation of appropriate standards, and the 
sc1entif1c and techn1cal information to be collected. 

•c. The Contracting Parties signatory to these agreement• shall, through 
the med1um of the Commission, inform the other Contracting Parties of the1r 
purport and of the progress made in putting them into effect.• (Emphasis 
added.) 

121. Thus the Convention on the Protection of the Marine Environment of the Baltic 
Sea Area prov1des a l1st of hazardous substances in annex I and noxious substances 
and mater1als in annex II, the deposita of which are either prohibited or strictly 
hmited: 

•HAZARDOUS SUBSTANCES 

•The protection of the Baltic Sea Area from pollution by the aubstances 
llsted below can involve the use of appropriate technical -.ans, prohibit1ons 
and regulations of the transport, traoe, handling, application, and final 
aepos1tion of procucts containing such subatances. 

•1. DDT (1,1,1-trichloro-2,2-bis-(chlorophenyl)-ethane) and its derivatives 
ODE and ODD. 

•2. PCB'• (polychlorinated biphenyl•>·· 
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•NOXIOUS SUBSTANCES ANC MATERIALS 

•The following substances and ~terials are listed for the purposes of 
Article 6 of ~e present Convention. 

•Tbe list is valid for substances and materials introduced as waterborne 
into the ~arine environment. The Contracting Parties shall also endeavour to 
use best practicable .eans to prevent harmful substances and materials from 
be1ng introauced aa a1rborne into the Baltic Sea Area. 

•A Por urgent consideration 

•1. Mercury, cadmium, and their compounds. 

•2. Anti~ny, arsenic, beryllium, chromium, copper, lead, molybdenum, 
nickel. selenium, tin, vanadium, zinc, and their compounds, as well as 
elemental phosphorus. 

•J. Phenols and their derivatives. 

·•· Phthalic ac1d and its derivatlves. 

•6. Persistent haloqenated hydrocarbons. 

•7. Polycyclic aromat1c hydrocarbons and their derivatlves. 

•a. Persistent toxic organosilicic compounds. 

•g. Persistent pesticiaes, including organophosphoric and organostannic 
pesticldes, herbicides, slimicides and chem1cals used for the 
preservation of wood, timber, wood pulp, cellulose, paper, hides and 
text1les, not covered by the provisions of Annex I of the present 
Convent1on. 

•10. Raa~oa~tive materials. 

•11. Acids, alkalia and surface active a~ents 1n h1gh concentrat1ons or big 
qu~nt~tte~. 

•12. Oil and W4$tes of petrochemlcal and other industries containing 
l1~1c-.aluble substances. 

•13. Substances having adverse etfects on the taste and/or smell of products 
for human consumption from the sea, or effects on taste, smell, colour, 
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transparency or other characteristics of the water aerlously r~ducing 
its amenity values. 

•14. Materials and aubstancea which aay float, remain in auspension or sink, 
and which aay ser1ously interfere with any legitimate use of the sea. 

•1s. Lignin aubstances contained in industrial waste waters. 

•16. The chelator• EDTA (ethylenedinitrilotetraacetic acid or 
ethylenediaminetetraacetic acid) and DTPA (diethylenetriaminopentaacetic 
acid). • 

122. Annex II of the Convention atates voals, criteria and ••••urea concerning the 
prevention of land-based pollution and annex IV provides for •easures to be taken 
into account for eliminating or minimizing pollution from ships. Annexes I to IV 
lilt the d1fterent 011 aubstancesJ annex II formulates guidelines for the 
categorization of noxious liquid substanceSJ annex Ill lists noxious liquid 
substances carriea in bulkJ annex IV l1st1 other llquid substances carried in bulk, 
and annex v of the Convention provides for exceptions from the general prohibition 
ot aump1ng of waste ana other matter in the Baltic Sea Area• They ares 

•ANNEx v 

•txCEP!IONS FROM THE GENERAL PROHI!ITION OF DUMPING OF 
--ASTE AND O'I'HER MATTER IN THE BAl.TlC SEA AREA 

•In accordance with Paragraph 2 of Article 9 of the present Convention 
the prohibltion of dumping shall not apply to the disposal at aea of dredged 
spoils proviaed that• 

•1. they do not contain significant quantities and concentrations of 
substances to be defined by the Commission and listed in Annexes I and Il of 
the present ConventionJ and 

•2. the dumping is carried out under a prior special permit given by the 
appropr1ate national authority, either 

•a) within the area of the territorial sea of the Contracting Party, or 

•b) outside the area of the territorial aea, whenever necetsary, after 
pr1or consultations in the Commission. 

·~hen issuing auch permits the Contracting Party ahall comply with the 
provisions in Regulation 3 of this Annex. 
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•Regulat1on 2 

•1. The appropriate national authority referred to in Paragraph 2 of 
Artlcle 9 of the present Convention shall& 

•a) ils~e special permits provideG for in Regulation l of this AnnexJ 

•b) keep records of the nature and quantitiel of matter permitted to be 
oumped ano the location, time and method of dumpingJ 

•c) collect available information concerning the nature and Quantities 
of matter that has been dumped in the Baltic Sea Area recently and up to the 
com1ng into fo~ce of the present Convention, provided that the dumped matter 
1n question could be liable to contaminate water or organisms in the Baltic 
Sea Area, to be caught by fishing equipment, or otherwise to give rise to 
narm, and the location, time and method of 1uch dumping. 

•2. The appropriate national authority shall issue special permits in 
accordance with Regulation 1 of this Annex in respect of matter intended for 
oump1n9 in the Baltic Sea Area: 

•a) loaded in its territory, 

•b) loaded by a vessel or aircraft registered in its territory or flying 
its flag, wnen the loading occurs in the terr1tory of a State not Party to the 
present Convention. 

"3. when 1ssuing permits under Sub-Paragraph 1 a) above, the appropriate 
nat1onal authorlty sh&ll comply with Regulatlon 3 of this Annex, together with 
such aod1t1onal criteria, meas~res and requ1rements as they may consider 
relevant. 

•4. Each Contracting Party shall report to the Co.alssion, and where 
approprlate to other Contracting Parties, the information specified in 
Sub-Paragraph 1 c) of Regulatlon 2 of this Annex. The procedure to be 
followea ana the nature of such reports shall be detec~ined by the Commission. 

·~hen Issuing special permits accor~ing to Regulation 1 of this Annex the 
appropr1ate nat1on~l •uU~rltY shall tak~ 1nto account: 

•1. Quantity o! dred~ed spoils to be dumped. 

•2. Tne content of the matter referred to in Annexes I and II of the 
present Convention. 

•3. Location (e.g. co-ordinates of the dumping area, depth and distance 
from coast) and its relation to areas of special interest (e.g. amenity areas, 
spawning, nursery and fishing areas, etc.). 
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••. Water characteristics, if dumping is carried out outside the 
territorial sea, consisting ofa 

•a) hydroqraphic properties (e.g. temperature, aalinity, density, 
profile) J 

•b) chemical properties (e.g. pH, dissolve~ oxyge~, ftutrienta)J 

•c) biological properties (e.g. primary production and benthic animals). 

•The data should inclu~e sufficient information on the annual ~ean levels 
and the seasonal variation of the properties mention~ in thia Paragraph. 

•s. The existence and effects of other dumping which ~ay have been 
carried out in the dumping area. 

•JI.~ulation 4 

•Reports mede in accor~ance with ParaQra~h 5 of Article 9 of the present 
Convention shall include the following information& 

•1. Location of dUMPing, characteristic• of dump~ ~aterial, a~ counter 
~r~easures takenr 

•a) location (e.g. co-ordinates of the accidental dumping site, depth 
and distance from the coast) J 

•b) method of depositJ 

•c) quantity and c~osition of dUMp~ matter as well as its physical 
(e.g. solubility and density), chemical and biochemical (e.g. oxygen demand, 
nutrients), and biological properties (e.g. presence of viruses, bacteria, 
yeasts, parasites) J 

•e) content of the substances referred to in Annexes I and II of the 
present ConventionJ 

•t> dispersal characteristics (e.g. effects of currents and wind, and 
horizontal transport and vertical mixing) J 

•a) water characterJstics Ce.9. temperature, pH, redox conditions, 
aalinity and atratification) J 

•h) bott~ characteristics (e.g. topoaraphy, Qeological characteristics 
and r~ox conditions) J 

•1) counter ~easures taken and follow-up operations carried out or 
plann~. 
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•2. General considerations and conditicnsa 

•a) possible effects on amenities (e.g. floating or stranded material, 
turb1a1ty, ObJeCtionable odour, discolouration and foaming)J 

•b) possible effect on marine life, fish and shellfish culture, fish 
stocks and f1sheries, seaweed harvesting and culturesJ and 

•c) poss1ble effects on other uses of the sea (e.g. impairment of water 
quality fer 1ndustrial use, underwater corrosion of structures, interferenc• 
w1th sh1p operations from floating mater1als, interference with fishing or 
navigat1cn and protection of areas of special importance for scientific or 
conservat1on purposes).• 

The Convention allows exceptions from the general prohibition of the dumping of 
waste. It permits dumping of some wastes under certain conditions includ1ng prior 
negot1aticns with the Commission (regulation 1 (2-6)), obtaining permission from 
a?propr1ate national authorities referred to in the Convention (regulation 2) and 
cbserv1ng other detailed regulations concerning the content of the waste or the 
amount and the location of the du~ping. These requirements take into account the 
general interest of all the coastal States as well as the special interests of 
ind1vidual coastal States, and accommodate them by permitting dumping of substances 
at locat1cns where they may not cause immediate tangible harm to another State. 

13. The Convention on the protection of the Mediterranean Sea also spells out in 
··ex II the hazardous substances the dumping of which requires special carer 

•ANNEX II 

•The following wastes and other matter the dumping of which requires 
spec1al care are listed for the purposes of article 5. 

•1. (i) Arsenic, lead, copper, zinc, berylli~, chrcmi~, nickel, vanadium, 
selen1um, antimony and their compcundsJ 

•(11) Cyanides and fluorides, 

•(iil) Pesticides and the1r by-products not covered in Annex IJ 

•(1v) Synthetic organic chemicals, other than tr.cse referred to in 
Annex I, likel~ to produce har~ful ef!ects on marine organisms or to make 
ed1ble EArlne organis~ ~npalatable. 

•2. {1) Acio an~ ~~aline co~po~nds the composition and quantity of which 
have not yet ~ :n determined in accordance with the procedure referred to 
1n Annex I, paraqraph A. 8. 

•(il) Acid and alkaline compounds not covered by Annex I, excluding 
compounds to be dumped in quantities below thresholds which shall be 
determined by the Parties in accordance with the procedure laid down in 
artlcle 14, paragraph 3 of this Protocol. 
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•3. Containers, scrap metal and other bulky wastes liable to sink to the sea 
bottom which may present a serious obstacle to fishing or navigation. 

•c. Substances which, though of a non-toxic nature may become harmful owing 
~o the quantities in which they are dumped, or which are liable to reduce 
amenities aeriously or to endanger human life or aarine organisms or to 
interfere with navigation. 

•s. Radioactive waste or other radioactive matter which will not be included 
in Annex I. In the issue of permits for the dumping of this ~atter, the 
Parties should take full account of the recommendations of the competent 
international body in this field, at present the International Atomic Energy 
Agency.• 

124. Annex III of the Convention lists the factors to be considered in establishing 
criteria govern1ng the issue of permits for the dumping of matters at sea. They 
include the guantity of waste, the !!!! of dump1ng, etc., 

•The factors to be considered in establishing criteria governing the 
1ssue of permits for the aumping of matter at sea taking into account 
article 7 incluae: 

•A. Characteristics and composition of the matter 

•1. Total amount and average compositions of matter dumped 
(e.g. per year). 

•2. Form (e.g. aolid, sludge, liquid or gaseous). 

•3. Properties: physical (e.g. solubility and density), chemical and 
biochemical (e.g. oxygen demand, nutrients) and biological (e.g. presence 
of viruses, bacteria, yeasts, parasites). 

•c. Toxicity. 

•s. Persistence' physical, chemical and biological. 

•6. Accumulation and biotransformation in biological materials or 
sediments. 

•7. Susceptibility to physical, chemical and biochemical changes and 
interaction in the aquatic environment with other dissolved organic and 
inorganic ~terials. 

•e. Probability of production of taints or other changes reducing 
market-ability of resources (fish, shell-fish etc.) 
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•s. Characteristics of dumping site and method of deposit 

•1. Location (e.g. co-ordinates of the dumping area, depth an~ distance 
from the coast), location in relation to other areas (e.g. amenity areas, = 
spawning, nursery and fishing areas and exploitable resources). 

•2. Rate of disposal per specific perioa (e.g. quantity per day, 
per week, per ~nth). 

•J. Methods of packaging and containment, if any. 

•4. Initial dilution achieved by proposed method of release, 
particularly the speed of the ship. 

•s. Dispersal characteristics (e.g. effects of currents, tides and wind 
on horizontal transport and vertical mixing). 

•6. ~ater characteristics (e.q. temperature, pH, salinity, 
stratlfication, oxygen indices of pollution- dissolved oxygen (DO), 
chemical oxygen demand (COD), biochemical oxygen demand (BOO), nltr09en 
present in organic and mineral form, including ammonia, suspended matter 
other nutrients and productivity). 

•7. Bottom characteristics (e.g. topoqraphy, geochemical and geological 
characteristics and biological productivity). 

•e. Existence and effects of other dumpings which have been made in the 
dumping area (e.g. heavy metal background reading and organic carbon 
content). 

•g. when issuing a permit for dumping, the Contracting Parties shall 
enoeavour to determine whether an adequate scientific basis exists for 
assessing the consequences of such dumping in the area concerned, in 
accordance with the foregoing provisions and taking into account seasonal 
variat1ons. 

•c. General consioerations and conditions 

•1. Possi~l~ effects on D~nities {e.g. presence of floating or stranded 
mater1•l• turbidity, oblectionable odour, discolouration and foaming). 

•2. Possible effects on marine life, fish and shellfish culture, fish 
stocks and fisheries, seaweed harvesting and culture. 

•J. Possible effects on other uses of the sea (e.g. impairment of water 
quality for industrial use, underwater corrosion of structures, 
interference with ship operations fron floating materials, interference 
with fishing or navigation through depos1t of waste or solid objects on 
the sea floor and protection of areas of special importance for 
scientific or conservation purposes). 
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•c. The practical ava1labillty of alternative land-based methods of 
treatment disposal or elimination, or of treatment to render the matter 
less harmful for sea dumping.• 

It should be noted that factors 2 and 3 in section c above are related to the 
frustration of other uses of the sea. Factor 4 relates to the possibilities of 
practical ava1lable alternatives and bears on the question of whether or not some 
harm should be toleratea in the absence of any other practical alternative method 
of waste dlsposal. 

125. The above Conventions are related more to the protection of shared domains in 
wh1ch the harmful consequences to coastal States or to a third party may be least 
direct, i~~ed1ate or ta~gible. Yet the Conventions have given detailed 
instruct1ons as to the content and quantity of substances and location of their 
dump1ng as well as to the balancing of interests of the parties and the costs and 
benefits involved. Annex V of the Convention on the Protection of the Marine 
Environment of the Baltic Sea Area and annex Ill (c) of the Convention on the 
protection of the Medlterranean Sea at least have attempted to introduce factors to 
balance the interests of the parties, as well as those of the general community. 
Article 194 ot the Convention on the Law of the Sea also requests States to take 
~asures to minimize to the fullest possible extent the dis?osal of certain 
substances, and certa1n other pollutant mater1alsa 

... 
•(a) the release of toxic, harmful or noxious substances, especially 

those wn1ch are persistent, trom land-based sources, from or through the 
atmosph~re or by dumping, 

•(b) pollut1on from vessels, in particular measures for preventing 
acc1aents and deal1ng with emergencies, ensuring the safety of operations at 
sea, preventing intentional and unintentional discharges, and regulating the 
design, construction, equipment, operation and manning of vesselss 

•(c) pollution from installations and devices used in exploration or 
exploitation of the natural resources of the sea-bed and subsoil, in 
partlcular measures for preventing accidents and dealing with emergencies, 
ensuring the aafety of operations at sea, and regulating the design, 
construction, equipment, operation and manning of such installations or 
dev1cess 

•(d) pollution from other installations and devices operating in the 
~arine environment, in particular aeasures for prevent1ng accidents and 
dealing with emergencies, ensuring the safety of operations at sea, and 
regulating the design, construction, equip~nt, operation and manning of such 
installations or devices. 

•c. In taking ~asures to prevent, reauce or control pollution of the 
~r1ne environment, States shall retrain from unjustifiable interference with 
activities conaucted in pursuance of the rights exercised and duties performed 
by other States in contormity w1th thlS Convention. 
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•s. The measures taken in accordance with this Part shall include those 
necessary to protect and preserve rare or fragile ecosystems as well as the 
habitat of depleted, threatened or endangered species and other forms of 
marine life.• 

126. The Convention relative l la protection du Rhin contre pollution chimique 
enumerates substances the discharge of which to the Rhine must be eliminated 
(annex I) and substances the discharge of which should be reduced (annex II). The 
eliminatlon and reduction of discharge of these substances have been prescribed on 
the bas1s that they may endanger the following uses of the Rhine water• 

1. 

2. 

• •• 

• •• 

••• 

a) 

b) 

C) 

•Article ler 

la production d'eau d'alimentation en vue de la consommation humaine, 

la consommation par les animaux domestiques et sauvages, 

la conservation et la mise en valeur des especes naturelles pour ce 
qui est tant de la faune que de la flore, et la conservation du 
pouvoir autoepurateur des eaux, 

d) la peche, 

e) les fins recreative&, compte tenu des exigences de l'hygiene et de 
l' esthetique, 

f) les apports directs ou indirects d'eaux deuces aux terres l des fins 
agricoles, 

9) la prOduction d'eau a usage industriel, et la necessite de preserv~r 
une qualite acceptable ces eaux de mer.• 

127. Sim1lar r~ferenc~s to injut~ or hatm have ~n made in the International 
Convent1on for tee Prevention of Pollut1on from Ships. Article 2 of the Convention 
prov1des& 

• • • • 

• . . . 
•(2) 'Harmful substance' means any substance which, if introduced into the 
sea, is liable to create hazards to human health, to harm living resources and 
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~arine life, to damage amenities or to interfere with other legitimate uses of 
the sea, and include~ any substance subject to control by the present 
Convent1on. 

•(3) (a) 'Discharge', in relation to harmful substances or effluents 
containing such aubstances, means any release howsoever caused from 
a ship and includes any escape, disposal, apilling, leaking, 
pumping, emitting or emptying.• 

This article gives a broad definition of harma it may include material or 
non-material injury to human healthJ injury to the living resources of the sea, as 
well as interference with the legitimate uses of the sea. 

128. Article 1 of the Convention on Long-range Transboundary Air Pollution defines 
air pollution in terms of its effecta 

•Article 1 

•ror the purposes of the present Convention: 

•(a) 'air pollution• aeans the introduction by man, directly or 
indirectly, of substances or energy into the air resulting in deleterious 
effects of such a nature as to endanger human health, harm living resources 
and ecosystems and mater1al property and impair or interfere with amenities 
and other legitimate uses of the environment, and 'air pollutants' shall be 
construed accordlngly,•. 

And •pollution damage• for the purposes of the Convention on Civil Liability for 
011 Pollution Damage from offshore operations has been defined as •1oss or damage 
outs1de the installation caused by contamination resulting from the escape or 
d1scharge of oil from the installatlon and includes the cost of preventive measures 
and further loss or darr~ge outside the installation caused by preventive measures• 
(art. l (6)). 

129. A general reference to damage by pollution has been made in article 198 of the 
Convent~on on the Law of the Sea. It requires a State which has become aware of an 
imminent danger of marine pollution to notify other States who might be affecte~ by 
it: 

•Article 198 

•when a State becomes aware of cases in which the ~arine environment is 
in imrr.inent danger of being damaged or has been damaged by pollution, it shall 
immediately notify other States it deems likely to be affected by such damage, 
as well as the competent international organizations.• 

Reference to substantial pollution and significant and harmful changes to the 
marine environment have been ~de in article 206 of the Convention. This article 
requ1res the act1ng State to commun1cate reports about assessment of activities 
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under its jurisdiction vhen there are reasonable grounds that they may cause the 
above in)urieas 

•Article 206 

•Assessment of potential effects of activities 

·~hen States have reasonable grounds for believing that planned 
activities under their jurisdiction or control may cause substantial pollution 
of or significant and harmful changes to the marine environment, they shall, 
as far as practicable, assess the potential effects of such activities on the 
marine environment and shall communicate reports of the results of such 
assessments 1n the manner prov1ded in article 205.• 

130. Sometimes conventions enumerate or make general references to substances and 
act1v1~ies vhich may frustrate certain other uses of the shared domain. 

131. The European agreement on the Restriction of the Use of Certain Detergents in 
ftiShing ano Cleaning PrOducts prohibits the use of certain products containing one 
or more synthetic detergent vhich, under conditions of normal use, might adversely 
affect hurr.an or animal health. Relevant articles of the Agreement providea 

•ARTICLE l 

•Tt.e Contracting Parties undertake to adopt measures as effective as 
possible in the light of the available techniques, including legislation if it 
1s necessary to ensure that: 

•(~) in their.respective territories, vashing or cleaning products 
containing one or more synthetic detergents are not put on the market unless 
the detergents in the product considered are, as a vhole, at least 80\ 
susceptible to biological degradation' 

•(~) the appropriate measurement and control procedures are implemented 
in their respect1ve territories to guarantee compliance vith the provisions of 
sub-paragraph (~) of this Azticle. 

•comflianr-e witn the provisions of paragraph (~) of Article 1 of this 
Agreem~nt must not result tn tr.e usaqe of detergents vhlch, under conditions 
of normal use, mi;t.t affect adversely hu~~n oc aniaal health.• 

132. Tne International Convention Relatin~ to Intervention on the High Seas in 
Cases of Oil pOllution Casualties grants competence to coastal States to take 
act1on to pre~ent •m.jor harmful consequences• to their coast lines vh1ch may 
result from 011 pollution. Paragraph 1 of article 1 provides• 

•1. Parties to the present Convention may ·take such measures on the high seas 
as may be necessary to prevent, mitigate or eliminate 9rave and imminent 
danger to their coastline or related interests from pollution or threat of 
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pollution of the aea by oil, following upon a ~rit1me casualty or acts 
related to such a casualty, which ~y reasonably be expected to result in 
aajor harmful cons~uences.• 

~he term •aajor harmful consequencea• baa not been defined in the Convention. 

133. In at least one convention, a particular interest has been accorded legal 
protection. ~hus performance of any activity frustrating that particular interest 
requ1res prior consultation and negotiation. Paragraph 3 of article 1 of the 
Convention on the Protection of Lake Constance from Pollution providesa 

•specifically, the riparian States will mutually notify each other in 
advance of projects for water use which, if carried out, could interfere with 
the interests of another riparian State as regards maintaining the 
wholesomenesa of the vaters of Lake Constance. Such projects shall not be 
carried out until they have been jointly discussed by the riparian States, 
unless e1ther there is danger in delay or the other States have explicitly 
agreed that they shall be put into effect immediately.• (Emphasis added.) 

134. A different term for injury and a different method of consultation have been 
prov1ded for in the Convention on the Protection of the Environment between 
Denmark, Finland, Norvay and Sweden. This Convention describes environmentally 
harmful activities as those vhich entail environmental nuisance. Article 1 
providess 

•Article 1 

•For the purpose of this Convention, environmentally harmful activities 
shall mean the d1scharge from the soil or from buildings or installltions of 
solid or liquid vaste, gases or any other substance into watercourses, lakes 
or the sea and the use of land, the seabed, builaings or installations in any 
other way which entails, or may entail environmental nuisance by vater 
pollution or any other effect on vater conditions, sand drift, air pollution, 
noiae, v1bration, changes in temperature, ionizing radiation, light etc. 

•The Convention shall not apply insofar as environm.ntally har~ful 
activities are regulated by a special agreement betveen tvo or more of the 
Contracting States.• (Emphasis added.] 

~e Protocol to the above Convention explicitly ~entions that the discharges of 
waate aentioned in article 1 are not in themselves harmful, but only when they 
entail or may entail a nuisance to the aurroundings. The relevant paragraph of the 
Protocol provides& 

•zn the application of Article 1 discharge from the •oil, or from 
buildings or installations of solid or liquid vaste, 9ases or other substances 
into watercourses, lakes or the aea shall be regarded as environmentally 
harmful activities only if the dl&Charge ent1ils or may entail a nuisance to 
~e surroundinga.• (Emphasis added.) 

/ ... 



A/CN.C/384 
English 
Page 84 

135. Article 3 of the above Convention on the protection of the environment, 
without explicitly requirin9 prior negotiation, provides that any person who is 
affected or may be affected by a nuisance caused by environmentally harmful 
activities in another contractin9 State may bring before the appropriate authority 
of that State the question of the E•rmissibility of such activities, including 
measures to prevent danage. The article statesa 

•Any person who ia affected or may be affected by a nuisance caused by 
environmentally harmful activ1ties in another Contracting State shall have the 
r1ght to bring before the appropriate Court or Administrative Authority of 
that State the question of the permissibility of such activities, including 
the question of measures to prevent da~age, and to appeal against the deci•ion 
of the Court or the Administrative Authority to the same extent and on the 
same terms as a legal entity of the State in which the activities are being 
carriea out.• {Emphasis added.) 

The appropriate authority here is the Court or the Administrative Authority of the 
act1n9 State. Under article 3 equal treatment should be given to the foreign 
cla1mant by the appropriate Courts or authorities of the acting State as if the 
claimants were the citizens of the acting State. 
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136. ~he ~efinit~on of harm for the purposes of prior negotiation, in bilateral 
agreements, varies from a ~ore exact to a more general characterization. For 
example, in the 1983 agreement between the United States and Mexico, 59/ there ia a 
general reference to •pollution• (art. 2) an~ in article 7, on the requ1re~ent of 
assessments of projects, laws and policies, it refers to •significant impacts on 
the environment• (emphasis added). In a number of bilateral agreements the ter~s 
harm, inJury or damage as such have not been used. Instea~ references have been 
made to certain activities, changes in the nature of resources, impacta upon 
~terial interests, etc. However, due to the more specific and precise subject 
~tter of bilateral agreements, references to certain activities not to be 
undertaken, or which may be undertaken only in consultation with the other party, 
are specif~cally maae. 

137. ~he commencement of certain activities and activities which may result in 
certa~n outcomes under some bilateral agreements require prior consultations with 
the other contracting party or with a joint commission. For example, in the 
agreement between Poland and the Soviet Union 60/ relating to their joint frontier, 
the contracting parties may not remove, withour-the agreement of both parties, the 
exist~ng hycraulic installations on frontier waters if it change• the level of 
water. Article 14 of the agreement prov1desa 

•Article 14 

•1. ~he Contracting Parties agree that the presence and further 
ut1lisat1on of existing hydraulic installations on frontier waters and on 
the1r banks shall not be hindered in any way. If the removal of such 
1nstallat1ons should 1nvolve a change in the level of the water, the necessary 
work shall not be undertaken without the agreement of the frontier authorities 
of bOth Contracting Part1es.• {Emphasis added.) 

138. In an agree~ent between Romania and Yugoslavia relating to the hydraulic 
system on their frontier water, 61/ references were made to any alteration or any 
~easures which ~ight change to an-appreciable extent the hydraulic system in the 
basin. Article 3 of chapter I of the agreement req~ires the contracting parties to 
~Y each other if they intend to take any ~easures which ~ight result in the 
changes eescribed above. Such notice is a step towards a preliminary establishment 

!!I Agreement between the United States of America and the United Mexican 
States on Co-operation for the Protection and Improvement of the Enviro~ent in the 
Border Area (14 August 1983). 

!£! Convention between the Polish Republic and the Union of Soviet Socialist 
RepubllCS concern1ng judicial relations on the State frontier (10 April 1932). 

!!I General Convention concerning the hydraulic system concluded between the 
~1ngdom of Romania and the ~ingdom of Yugoslavia (14 December 1931). 
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of agreement between the parties as provided for in article 292 of the Treaty of 
Trianon. !l/ The relevant paragraph of article 3 of chapter I providesa 

•Article 3 

•should either State propose to make any alterations or take any measures 
or unaertake any works in its own territory such as might change to an 
appreciable extent the hydraulic system in the basins mentioned in Article I 
above, it shall, by registered letter with notification of receipt send to the 
other State notice of its intentions, together with a summarised description 
of such works, alterations or measures, with a view to the preliminary 
establishment of the agreement provided for by Article 292 of the Treaty of 
Trianon.• [Emphasis added.) 

l39. Article III of the Convention concerning the Boundary Waters between the 
:ted States and Canada prevents the contracting parties from undertaking 

actlvities, other than those provided in the Agreement, which may affect the 
natural level or flow of boundary waters on the other side of the line unless it 1a 
agreed upon by at least one party and approved by their International Joint 
Corr~1Ss1on. Thus, unoer article IV of the agreement, the United States and canada 
have agreea that, except in cases provided for by special agreement between them, 
they w1ll not per~it the construction or maintenance, on their respective 
territory, of any re~dial or protective works or any dams or other obstructions in 
w~ter flowing from boundary waters or in rivers flowing across the boundary which 
"~Y raise the natural level of waters on the other side of the boundary unless it 
i~ done with the a~~roval of their International Joint Commission. Relevant 
art1cles III and IV prov1oe: 

•Article III. 

•It is agreed that, in addition to the uses, obstructions, and diversions 
heretofore permitted or hereafter provided for by special agrement between the 
Part1es hereto, no further or other uses or obstructions or divetsions, 
whether temporary or permanent, of boundary waters on either side of the line, 
affecting the natural level or flow of boundary waters on the other side of 
the line, shall be made except by authority of the United States or the 
Dominion of Canada within their respective jurisdictions and with the 
approval, as hereinafter provided, of • )Oint c~isaion, to be known as the 
International Jo1nt Commission • 

• . . . 
•Article IV. 

•The HLgh Contracting Parties agree that, except in cases provided for by 
spec1al agreement between them, they will not permit the construction or ~ 

ma1ntenance on their respective eiaes of the boundary of any remedial or 

!!/ This Treaty is different from the one under discussion. 
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protective works or any dams or other obstructions in waters flowing from 
boundary waters or in waters at a lower level than the boundary in rivers 
flowing across the boundary, the effect of which is ·to raise the natural level 
of waters on the other side of the boundary unless the construction or 
~a1ntenance thereof is approved by the aforesaid International Joint 
Commission. 

•It is further agreed that the waters herein defined as boundary waters 
and waters flowing across the boundary shall not be polluted on either side to 
the injury of health or property on the other.• 

140. In an agreement negotiated between Canada and the United States !ll prior to 
launching two rockets by the latter from the former's territory, the United States 
reassured Canada that in the event of loss of life, personal injury or damage or 
loss to property resulting from these rocket launches, the United States Government 
intends to take all necessary measures to comply fully with its obligation under 
the Treaty on Principles Governing the Activities of States in the Exploration and 
Use of Outer Space, including the Moon and Other Celestial Bodies, in particular 
article VII thereof, and international law. Article VII of the treaty does not 
specify the kinds of inJuries wh1ch may entail liabllity, ~hile the exchange of 
notes refers to specific injuries. The article further refers to the liability of 
the launching State as well as the liability of the State from whose territory the 
rocket has been launched. The exchange of notes between Canada and the United 
States imposes liability upon the United States only. Injuries, in this agreement, 
appear to have been synonymous with injuries which may entail liability. 

141. Some other bilateral agrement& incorporate a more general reference to injury 
as well as some specific references. The agreement between the Soviet Union and 
Poland 64/ refers to notification of the outbreak of fire near the frontier area, 
while artlcle 3 of an agreement between Poland and Czechoslovakia, !if requires the 
consent of the other party for any activity which ~ight affect its water economy, 
as well as certain speciflc uses of common waters between the parties. This 
artlcle prov1aes' 

!1J Agreement effected by exchange of notes between the United States of 
America ana Canada concerning liability for loss or damage from certain rocket 
launches (31 December 1974). 

!!/ Treaty between the Government of the Union of Soviet Socialist Republics 
and the Government of the Polish People's Republic concerning the rfgime of the 
Soviet-Polish St•te frontier and co-operation and mutual assistance in frontier 
aatters (15 February 1961), article 29 (4). 

~ Agree~ent between the Government of the Czechoslovak Republic and the 
Government of the Polish People's Republic concerning the use of water resources in 
frontlet waters (2l March 1958). 
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•(1) Neither Contractin9 Party may, without the consent of the other 
Contracting Party, carry out any works in frontier waters which may affect the 
latter Party's water economy. 

•(2) The contractin9 Parties shall come to agreement on the amount of 
water to be taken from frontier waters for domestic, industrial, power 
generation and agricultural requirements and on the discharge of waste water. 

•(J) The Contracting Parties shall come to an agreement in each 
particular case on what runoff ratios are to be preserved in frontier waters. 

•(4) The Contracting Parties have agreed to abate the pollution of 
frontier waters and to keep them clean to such extent as ia specifically 
determinea in each particular case in accordance with the economic and 
technlcal possibilities and requirements of the Contractin9 Parties. 

•(S) hhen installations discharging polluted water into frontier waters 
are constructed or reconstructed, treatment of the waste water ahall be 
required.• 

[Emphasis added.] 

The consent of the Governments is required in an agreement between Finland and the 
sov1et Union 66/ for activities which may divert water (a) by construction on 
rivers whlch may cause damage, or (b) by altering the existing depth or condition 
of the parts of the watercourses situated in the territory of the other contractin9 
State, thereby damag1ng the fairway or encroaching upon channels used for 
navigation or timber-floating. !11 Article 12 of an agreement b•tween Norway and 
·-eden 68/ requires the approval of both contracting parties regarding activities 
-~1ch are likely to involve any considerable inconvenience in the territory of one 
of them in the use of a watercourse for navis~tion or floating, to hinder the 
movement of ~ or disturb the conditions governing the water supply over an 
extens1ve area. Th1s article provides& 

!!/ Convention betw~en the Republic of Finland and the Russian Socialist 
Federal Sov1et Rflp'jblie con•:eorninq the a~aintenance of river channels and the 
regulat1on of f1sh1og on water cour&es forming part of the frontier between Finland 
and Russia (28 OCtober l922). 

!11 ~., article 3. Emphasis added. 

68/ Convention between Norway and Sweden on Certain Question• Relatin9 to the 
Law of hatercourses (11 May 1929). 
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•1. One country may not authorise an undertaking unless the other 
country has given its approval, if the undertaking is likely to involve any 
conslderable inconvenience in the latter country in the use of a watercourse 
for navigation or floating or to hinder the movement of fish to the detriment 
of fishing in that country, or if the undertaking is likely to cause 
considerable disturbance in conditions governing the water-supply over an 
extensive area. 

•2. If there is no reason to believe that the undertaking will produce 
the effects mentioned in paragraph 1 in the other country, that country cannot 
oppose the execution of the undett&king.• 

Article 13 of the same agreement provides that the consent of the potential injured 
party is subjected only to the planning of the work or the prevention or reduction 
of p~blic damage or nuisance. It atatesa 

•Article 13. 

•If the other country's consent is necessary, the question shall be 
dec1ded in accordance with the principles applicable to similar installations, 
works or o~rations under that country's laws, subject, however, to the 
provisions of Articles 4 and 5. The consent may not be subjected to other 
condit1ons than those referring to the planning of the work or the prevention 
or reduction of public dam.ge or nuisances.• 

142. Activities interfering vith the free discharge of waters, changing the quality 
of waters, or causing flood in the territory of the contracting party may require 
the approval of a &ixe~ission. Tbis is ltipulated in article 2 of the 
Agreement between the Federal People's Republic of Yugoslavia and the Romanian 
People's Republic concerning questions of water control on water control systems 
and watercourses on or intersected by tbe State frontier together with the statute 
of the Yugoslav-~nian ~&ter control Commission. The article providesa 

•Article 2 

•1. The two Contracting States undertake, each in its own territory and 
jointly on the frontier llne, to aaintain the beds and installations in 900d 
condition, and vhere necessary to i~prove their condition, and to keep the 
installations in operation on vater control aystems and watercourses and in 
valleys and depressions on or intersected by the State frontier. 

•2. ~e erection of any nev installations an~ the execution of any new 
works, in the territory of either Contracting State, vhich may change the 
existing re9ime of the waters, interfere vith the free dischar9e of the waters 
where it now exists, chan9e the quality of the vaters, or cause flooding on 
water control systems or watercourses or in valleys or depressions on or 
intersected by the State frontier shall be referred to the Mixed Commission 
for examination. 

• • ••• 
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143. with respect to the hours of operation of the Salzburg airport, article 2 {2) 
of the Agreement between the Federal Republic of Germany and Austria !!/ provides 
that before mOdlfying the hours which may adversely affect the German interest with 
respect to safety and order or aircraft noise abatement, the views of the competent 
German authorities shall be ascertained. It reads• 

•(2) If it is contemplated that the hours of operation of the Salzburg 
airport shall be extended to include periods between 11 p.m. and 6 a.m. local 
time, pernission to change the existing hours of operation shall be granted 
only if German interests with respect to safety and order or aircraft noise 
abatement are not thereby affected. Before granting permission, the competent 
Austrian aeronautical authorities shall ascertain the views of the competent 
German aeronautical authorities.• 

·s~e bilateral agreements, without reference to injury, require consent of both 
p~rties for certain usage of the frontier waters. For example, article 6 of an 
agreement of 1934 between the United Kingdom and Belgium lQ/ concerning the water 
rights on the boundary between Tanganyika and Ruanda-urundi provides that if either 
contracting party intends to utilize the waters of their joint rivers or to permit 
any person to utilize such waters for irr1gation purposes, such contracting party 
shall give notice to the other Government six months in advance, in order to permit 
the consideration of any objections which the other contracting Government may want 
to raise. This art1cle providesa 

•In the event of either Contracting Government desiring to utilise the 
waters of any river or stream on the aforesaid boundary or to permit any 
person to utilise such water for irrigation purposes, such Contracting 
Government shall give to the other Contracting Government notice of such 
desire six months before commencing operations for the utilization of such 
waters, in order to permit of .the consideration of any objections which the 
other Contracting Government may wish to raise.• 

144. Also article 15 of an agreement between Poland and the Soviet Union 1!1 
provides for prior a9reement between the two Governments for the erection on waters 
of new dykes and construction of new mills or other hydraulic installations. It 
provides: 

!!/ Agreement between the Federal Re~ublic of Germany and the Republic of 
Austria concerning the •ff~ts on the territory of the Federal Republic of Germany 
of construction a~ op~r~tion of the Salzburg airport (19 December 1967). 

1Q1 ~reement between the United Kingdom of Great Britain and Northern 
Jrelana and Belgium regarding water rights on the boundary between Tanganyika and 
Ruanda-Urund1 (22 November 1934). 

1!1 Convention between the Polish Republic and the Union of soviet Socialist 
Republica concerning judicial ·relations on the State frontier (10 April 1932). 
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•Article 15 

•The erection on frontier waters of new ~ykes an~ the construction of new 
m1lls or other hydraulic installations shall in every case be subject to prior 
agreement between the competent authorities of the Contracting Parties.• 

145. Article 5 of the Convent1on on Hydrological Resources between the Republic of 
Argentina and the Republic of Chile also requires prior notification for activities 
to be undertaken in their joint waters. It provides: 

•s. Cuando un Estado se proponga reali~ar un aprovechamiento en un lago 
comun 0 rio sucesivo, facilitara previamente al otro el proyecto de la obra, 
el programa de operaci6n y los demas datos que permitan determiner los efectos 
que d1cha obra producir' en el territorio del Estado vecino.• 

Exploitation of mineral ~eposits near the frontier area requires the consent of the 
other party in an agreement between Norway and the Soviet Union. 72/ Article 18, 
paragraph 2, refers to the safeguarding of the frontier line an~ requires a 
20 metre-w1de Space On either Side Of the borderline Wlthin WhiCh exploration Of 
mineral resources may not be undertaken, except with the consent of both parties. 
Article 18 of the agreement provides: 

•Article 18 

•1. Mineral deposits near the frontier line may not be so prospected or 
worked as to harm the territory of the other Party. 

•2. In order to safeguard the frontier line, there shall be a belt 
20 metre wide on either side thereof in which the work referred to in 
paragraph 1 of the article shall ordinarily be prohibited and shall be 
perm1tted only in exceptional cases by agreement between the competent 
authorities of the Contracting Parties. 

•3. If in any particular case it is not expedient to observe the belts 
referred to in paragraph 2 of this article, the competent authorities of the 
Contracting Part1es shall agree on other measures necessary to safeguard the 
frontier line.• 

The reference to harm in paragraph 1 of the above article is 9eneral and undefined. 

146. In at least one bilateral agreement, the definition of harm, injury, or ~amage 
bas been equated with a multilateral standard as stipulated in a multilateral 
convent1on. Article 12 of a treaty between Liberia and the Federal Republic of 
Germany 111 concerning the use of Liberian ports by the nuclear ship of the Federal 

1£1 Agreement between the Royal Norwegian Government and the covernment of 
the Sov1et Socialist Republics concerning the regime of the Norwegian•Sovi~t 
frontier and procedure for the settlement of frontier disputes an~ incidents 
(29 December 1949). 

1!1 Treaty between the Republic of Liberia and the Federal Republic of 
Germany on the Use of Liberian waters and Ports by N.S. Otto Hahn (27 May 1970). 
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Republic provides tha~ terms such as •nuclear damage• have the same meaning as 
those in the 1962 Convention on the Liability of Operators of Nuclear Ships: 

•Article 12 

•The terms 'nuclear damage', 'nuclear incident', 'nuclear fuel' and 
'radioactive products or waste' as used in Articles 13-20 of this Treaty shall 
have the same meaning as in the Convention on the Liability of Operators of 
Nuclear Ships opened for signature in Brussels on May 25, 1962, hereinafter 
referred to as 'the Convention•.• 

··Hence the definition of nuclear injury between the two parties has been 
established in accordance with an international standard. 

147. On the other hand there are two other bilateral agreements which have set 
forth domestic law standards for injuries. The United States, in its separate 
agreements with Ireland 1!1 and the Netherlands J2l concerning a vis_it of the 
N.S. Savannah to those countries, has agreed to be liable for •public liability• 
and •nuclear incident• as.defined in section II of the United States Atomic Energy 
Act of 1954 as amended (U.s. Code, title 42, sect. 2014). This requirement is a 
domestic law standard. lt should be noted that in the above agreements injury for 
the purposes of prior negot1ation is the same as injury entailing liability. 

148. In a few bllateral agreements references to harm or injury have been general 
~d rather abstract. For example, the requirements of prior notification and 

~~ltation for activities which may cause injury, with no further specification, 
also been stipulatea·in an agreement between Hungary and Austria. 1!1 It 

prohlbltS the contracting parties from taking any unilateral action or from 
carrying out, without the ccnsent of tt1e other party, any measures or works on the 
frontier watP.rs wh1ch would aavers~ly affect water condition in the territory of 
the other contracting party. Artlcle 2 of this agreement provides: 

1!1 Exchange of mot~~ cc~Etituting a~ agreement between the United States of 
Arner ica and Ireland relat.l.n; te t-·vblic liat..il i ty for dam~;e caused by the 
N.s. Savann!,£ (lB Jl.ine 1964}. 

1i/ ~r~u~~nt betwee~ the Gover~~nt of the Kingdom of the Netherlands and 
the Gover":~r..or:ut of the Unitec!. States of M.-.erica on Public Liability for Oamage 
caused by the N.S. Savannah (6 Pebruary 1963), article 6. 

1!1 Treaty between the Hungarian People's Republic and the Republic of 
Austria concerning the regulation of water economy questions in the frontier region 
(19 April 1956). 
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•1. Each Contracting Party undertakes to refrain from unilaterally -
without the consent of the other Contracting Party -carrying out any measures 
or works on frontier waters (article 1, sub-paragraph 1) which would adversely 
affect water conditions in the territory of the other Contracting Party. 
Consent may be refused only if the grounds for such refusal are duly set 
forth.• 

149. ~lso article C of the Convention between Yugoslavia and ~ustria concerning 
water Economy Questions relating to the Orava requires the ~ustrian Government to 
negotiate with the Government of Yugoslavia if it contemplates plans for new 
installations to divert water from the Orava basin or for construction work which 
mlght be to the detriment of Yugoslavia. The agreement has not def1ned what the 
term •detriment• means. The article provides: 

•should the ~ustrian authorities seriously contemplate plans for new 
1nstallat1ons to divert water from the Orava basin or for construction work 
which might affect the Orava river regime to the detriment of Yugoslavia, the 
Austr1an Federal Government undertakes to discuss such plans with the Federal 
People's Republic of Yugoslavia prior to legal negotiations concerning rights 

, 1n the water.• 

lso.· In an agreement between Hungary and Czechoslovakia, 2!1 the parties agreed not 
to allow any works calculated to disturb the flow of the water or the regulation of 
frontier watercourses. The Treaty between the Netherlands and the Federal Republic 
of Germany of 1960 78/ obligates the contracting party who intends to take measures 
which may substantiilly affect the use and management of water resources in the 
territory of the other contracting party to not1fy their Permanent Boundary haters 
Comm1asion. ~rt1cle 60 of this Treaty providesa 

!11 Convention Relating to the Settlement of Questions ~rising out of the 
Delim1t~tion of the Frontier between the ~ingdom of Hungary and the Czechoslovak 
Republic (Frontier Statute) (14 November 1928). Paragraph 2 (c) of article 26 of 
the Convention states: 

•cc) The Contracting Parties shall not allow any works calculated to 
disturb the flow of the water or the regularisation of frontier 
watercourses. If works contemplated are likely to have an undesirable 
effect on the bed of frontier watercourses, the competent technical 
department of the other Party must be consulted.• 

2!1 Treaty between the kingdom of the Netherlands and the Federal Republic of 
Germany concerning the course of the common frontier, the boundary waters, real 
property situated near the frontier, traffic crossing the frontier on land and via 
inland waters, and other frontier questions (Frontier Treaty) (8 April 1960). 
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• Article 60 

•1. If it is intended to carry into effect, within the territory of one 
of the Contracting Parties, any measures which may substantially affect the 
use and ~nagement of water resources in the territory of the other 
Contracting Party, or to allow such measures to be carried into effect, the 
Permanent Boundary Waters Commission shall be notified thereof as soon as 
possible. 

•2. The Contracting Parties shall notify each other of the authorities 
or corporations within its terr1tory which are competent to make the 
notification referred to in paragraph 1.• 

/ ... 
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151. The dicta of most judicial decisions refer to the concept of harm for the 
purposes of consultation and negotiation in very general terms as a condition 
affecting human life and changing the quality of a shared resource such as sea 
water or land-based resources, or the quality of a resource exclusively within the 
injured State's control, such as land, agriculture or even people. These decisions 
point to numerous hazardous substances which, when introduced into the shared 
domain or on the territory of another State, would lead to the above conditions. 
Most cases have referred to •harm• as an interference with or denial of an interest 
due to activities of the acting State within its own territory or within the shared 
domain. 

152. References to harm were made in the Lake Lanoux award and in the Corfu Channel 
Judgement; In the former, the Tribunal referred to the duty of safeguarding the 
interests of parties involved in a treaty. Thus, it stated that these interests go 
•beyona specific legal rights•. It may be interpreted that the Tribunal referred 
to the safeguarding also of interests not legally protected. Thus, in the opinion 
of the Tribunal, States cannot unilaterally determine and evaluate such interests 
of other States in relation to an international watercourse. 

•The 'interests' safeguarded in the treaties between France and Spain included 
interests beyond specific legal rights. A State wishing to do that which will 
affect an 1nternat1onal watercourse cannot decide whether another State's 
interests will be affectedJ the other State is the sole judge of that and has 
the right to information on the proposals.• 1!1 

The Court in the Corfu Channel case has a different emphasis. It stated that 
Albania had the obligation •not to allow knowingly its territory to be used for 
acts contrary to the rights of other States•. !£1 The rights here may be 
interpreted as only the •legally protected interests•a it is a narrower concept 
than interests as stated in the Lake Lanoux award. The different emphasis by the 
Tribunal and the Court on interests to be protected may be explained by the 
following factorsa first, the location of the activities which brings about 
dlfferent competing interests and principles with varying degrees of importance. 
In the Corfu Channel decision, the activity occurred in an international channel 
located within the territorial jurisdiction of the acting State. Certain rights of 
passage similar to international servitude have been recognized for other States 
with respect to the use of another State's territory. In this case it is the right 
of innocent passage. Hence the coastal State does not seem obliged to consult, 
negotiate or notify other States exercising innocent passage with regard to 
activities or conditions which do not affect their right of innOfent passage. By 
contrast, the Lake Lanoux decision dealt with a watercourse in which more than one 
State had territorial sovereignty. It ia not a matter of for example, •ere 
servitude. In addition to the principle of territorial sovereignty, there ia a 

2!1 International Law Reports (1957), p. ll_t. Emphasis added. 

!Q1 I.C.J. Reports 1949, p. 22. Emphasis added. 
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principle of good neighbourliness, which entails different expectations of 
behaviour between the neighbours. Secondly, the Court in the Corfu Channel may 
have been contemplating activities causing injuries that are not to be tolerated 
per se, such as the frustration of another State'& lights, whereas the Tribunal in 
the Lake Lanoux award was dealing with injuries which may be tolerated, but only by 
consent. 

153. A number of judicial decisions and State interactions appear to deal with 
~terial injury. Most often this type of injury is economic in nature or involves 
~;arm to the well-being of people. Material injury may occur to another State's 
1nterests either within the shared domain or within the exclusive territorial 
control of the injured State. The Tribunal in Trail Smelter made a broad assertion 
that& 

· •No State has the right to u~e or permit the use of its territory in such a 
manner as to cause injury by fumes in or to the territory of another or the 
properties or persons therein ••• •. !!I 

154. In equally broad terms, the Italian Court of cassation in the Societe 
d'energie electrique du littoral mediterraneen v. Compagnia imprese electtriche 
liqurl (hereafter c1ted as Roja} !£! stated: 

!!J United Nations, Reports of International ~rbitral ~wards, vol. III, 
p. 1965. 

The following is a summary of the facts of this casea 

•on December 17, 1914, a Convention was concluded in Paris between 
France and Italy for the regulation in the common interest of the 
utilization of the waters of the river Roja which flows partly in Italy 
and partly in France. Article 1 of the Convention provided that the High 
Contracting Parties will reciprocally refrain from using or from 
perm1tting L~e use of the hydraulic power of the Roja and of its 
tributaries within the twrritory subject to their exclusive sovereignty 

· in any man~•r which might lead to a noticeable modification of the 
existir.~ r~1r~ and of the natural flow of the water in the territory of 
th~ l~f!t· riparian StatE!. Articles 2 and 3 dealt with the rights of the 
Cont:acting Parties in respect of the waters of the Roja where the river 
formeo the common frontier. Article 4 entrusted a permanent 
international commission consisting of delegates of the two Contracting 
Parties with the application of the principles laid down in the 
Convention. Article 5 maintained, as between the two Governments, the 
agreements reached and obligations incurred by the private users in 
France and Italy of the water power of the Roja. In substance, Article 5 
referred to an agreement of February ll, 1914, between the plaintiffs and 
the defendants which created a modus vivendi to the effect that the 
defendants promised not to interfere with the waters of the Roja in a 
manner which ~ight affect the plaintiffs and to remove the effects of 

I ... 
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•Although a State, 1n the exercise of its right of sovereignty, may 
subject public rivers to whatever regime it deems best, it cannot disregard 
the internat1onal duty, derived from that principle not to impede or to 
destroy, as a result of this regime, the opportunity of the other States to 
avail themselves of the flow of water for their own national needs.• 83/ 

Under the above decision, impediment or destruction of other States' opportunities 
are prohibited. Although many of the decisions refer to material injury in broad, 
general ana undefined terms as some type of injury to interests, their holdings in 
most cases focus on a particular injury to a particular interest. 

lSS. In the Fisheries Jurisdiction Case, the Court held that Iceland may not 
unilaterally extend her exclusive fishing rights beyond her territorial waters 
where such extension would harm the economic interests of other States. The Court 
pointed to unemployment in the fishing and related industries as specific injuries 
resulting from the unilateral determ1nation: 

•64. The Applicant further states that in view of the present s1tuation of 
fisheries in th• North Atlantic, which has demanded th~ establishment of 
agreed catch-limitations of cod and haddock in various areas, it would not be 
~ssible for the fishing effort of United Kingdom vessels displaced from the 
Icelandic area to be diverted at economic levels to other fishing grounds in 
the North Atlantic. Given the lack of alternative fishing opportunity, it is 
further contended, the exclus1on of British f1Shing vessels from the Icelandic 
area woula have very serious adverse consequences, with immediate results for 

·' the affected vessels and w1th damage extending over a vide range of supporting 
and relatea industries. It is pointed out in particular that vide-spread 
unemployment would be caused among all sections of the British fishing 
1naustry and in ancillary industries and that certain ports -Mull, Grimsby 
ana Fleetwood - specially reliant on fishing in the Icelandic area, would be 
aeriously affected.• !!I 

(continued) 

interferences in the past. Subsequently, the defendants created new 
power-stations and plants on Italian territory which, it was alleged, 
adversely affected the plaintiffs. As a result, the plaintiffs claimed 
damages for breach of contract in the Court of Nice (France) and obtained 
judgment in their favour. This decision vas affirmed by the Court of 
Appeal of Aix and by the French Court of Cassation. The plaintiffs now 
~rought an action in the Court of Appeal of Genoa to have ~he French 
judgment renaered executory in Italy in accordance with the 
Franco-Italian Convention of June 3, 1930, for the execution of judgments 
in commercial matters.• (International Law Reports (1938-1940), p. 120) 

!ll ~·· p. 121. Emphasis added. 

!!/ I.C.J. Reports 1974, P• 28. 
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The United Kingdom's economic interest receiving protection was historically based' 

•63. In this case, the Applicant has pointed out that its vessels have been 
fishing in Icelandic waters for centuries and that they have done so in a 
manner comparable with their present activities for upwards of SO years. 
Published statistics indicate that from 1920 onwards, fishing of demersal 
species by United Kingdom vessels in the disputed area has taken place on a 
continuous basis from year to year, and that, except for the period of the 
Second world war, the total catch of those vessels has been remarkably 
steady. S1milar statistics indicate that the waters in question constitute 
the most important of the Applicant's distant-water fishing grounds for 
demersal species.• !i{ 

The above quotation may be interpreted as meaning that the Cour~ in this context 
was referring to the legally protected economic interest of the United Kingdom, an 
interest that had acquired legal protection based on its historic use. A different 
interpretation may further be made. References by the Court to historic use by the 
Un~ted Kingdom may be only to establish a factt the real and genuine dependency of 
the Unitea Kingdom on fishing from that area where Iceland was imposing its 
unilateral prescription. The court may not have been concerned about whether the 
United Kingdom's dependency on fishing resources was legally protected or not. The 
Court at the same time noted that the rights and interests of the States were~ 
static concepts but changed with changing economic dependence on the resource: 

•10. This is not to say that the preferential rights of a coastal State in a 
special situation are a static concept, in the sense that the degree of the 
coastal State's preference is to be considered as fixed for ever at some given 

· moment. On the cont~ary, the preferential rights are a function of the 
eY.ceptional dependence of such a coastal State on the fisheries in adjacent 
waters and may, therefore, vary as the extent of that dependence changes. 
Furthermore, as was expressly recogni~ed in the 1961 Exchange of Notes, a 
coastal State's exceptional dependence on fl&heries may relate not only to the 
livelihood of its people but to its economic development. In each case, it is 
essentially a matter of appraising the dependence of the coastal State on the 
fisheries in question in relation to that of the other State concerned and of 
reconcilin.; t.t'.~a. in as .-qwitable • a:anner as is possible. • !!I 

The Court requested the pa:ties to negotiate. 

156. Harm, for tbe pu!?=>££. ,,f ir.rp8ct assess~nt, rnust be more than a mere change in 
the natural Si'tuat.lon o!" tes~;.:::ce.s;. lo<any var iahler. have been taken into account to 
determine what const.1tutes t\clrz:.. Y;ost. importantly, it seems that there must be 
some value depri.!,Hl.·.:m !or human beings. The Lake Lanoux Tribunal, in discussing 
diversion ot international waters from one river basin to the next and in response 
to Spain'• claim that any diversion of international waters is, per se, an injury 
to Spanish interests, noted that mere withdrawal of water is insufficient to base a 
claim for injurya 

85/ ~· 

!!I ~., p. 30. 
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•e. The prohibition of compensation between the two basins, in spite of 
equivalence between the water diverted and the water restored, unless the 
withdrawal of water is agreed to by the other Party, would leaa to the 
prevention in a general way of a withdrawal from a watercourse belonging to 
River Basin A for the benefit of River Basin B, even if this withdrawal is 
compensated for by a strictly equivalent restitution effected from a 
watercourse of River Basin B for the benefit of River Basin A. The Tribunal 
does not overlook the reality, from the point of view of physical geography, 
of each river basin, which ~onstitutes, as the Spanish Memorial (at p. 53) 
maintains, 'a unit'. But this observation does not authorize the absolute 
consequences that the Spanish argument would draw from it. The unity of a 
basin is sanctioned at the juridicial level only to the extent that it 
~orresponds to human realities. The water which by nature constitutes a 
fungible item may be the object of a restitution which does not change its 
qual1t1es in regard to human needs. A diversion with restitution, such as 
that env1saged by the French project, does not change a state of affairs 
organ1zed for the working of the requirements of social life. 

•The state of mod~rn technology leads to more and more frequent 
justifications of the fact that waters used for the production of electric 
energy should not be returned to their natural course. · water is taken higher 
and higher up and it is carried even farther, and in so doing it is sometimes 
diverted to another river basin, in the same State or in another country 
withln the same federation, or even in a third State. Within federations, the 
judicial decisions have recognized the validity of this last practice (Wyoming 
v. Colorado ••• (259 u.s. 419]) and the instances cited by Dr. J. E. Berber, 

ioie Rechtsguellen des internationalen wassernUtzungsrechts, p. 180, and by 
,M. Sauser-Hall, 'L'Utilisation industrielle des fleuves internationaux•, (in) 
·Recueil des Cours de l'Academie de Droit international de la Haye, 1953, 
vol. 83, p. 544J for Switzerland, [see) Recueil de~ Arrets du Tribunal 
Feoeral, vol. 78, Part I, pp. 14 et seg.).• !11 

Nor ia it aufficient, as Spain claime~, that the activity may place into the hands 
of the acting State an instrument giving it a means of violating its international 
pledgea. The Tribunal in Lake Lanoux statea: 

. •aut we must go still furtherJ the growing ascendancy of man over the 
forces and the secrets of nature has put into his hands instruments which he 
can use to violate his pledges just as much as for the common good of allJ the 
risk of an evil use has so far not led to subjecting the possession of theae 
means of action to the authorization of the States which may possibly be 
threatened. Even if we took our stand solely on the ground of neig~bourly 
relations, the political risk alleged by the Spanish Government would not 
present a more abnormal character than the technical risk which was discussed 
above. In any case, we do not find either in the Treaty and the Additional 
Act of May 26, 1866, or in international common law, any rule that forbids one 
State, act1ng to safeguard its legitimate interests, to put itself in a 

!21 International Law Reports (1957), pp. 124•125. Emphasis added. 
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• situation which would in fact permit it, in violation of its international 
pledges, seriously to injure a neighbouring State.• !!/ 

157. The Lake Lanoux Tribunal noted, in addition, that not only may the utilization 
of international waters by one riparian State not be harmful to the other, but that 
the utilization may indeed be beneficial to the latter. Not only did France not 
~ivert any of Spain's waters to its own uses without restitution, but French use 
-~abili~ea ana equalized the annual water flow& 

•Thus, if it is admitted that there is a principle which prohibits the 
upstream State from altering the waters of a river in such a fash1on as 
seriously to prejudice the downstream State, such a principle would have no 
applicat1on to the present case, because it has been admitted by the Tribunal, 
in connection with the first question examined above, that the French scheme 
w1ll not alter the waters of the Carol. 

•6. In effect, thanks to the restitution effected by the devices 
aescribed above, none of the guaranteed users will suffer in his enjoyment of 
the waters (this is not the subject of any claim founded in Article 9)J at the 
lowest water level, the volume of the surplus waters of the Carol, at the 
boundary, will at no time suffer a diminution, it may even, by virtue of the 
minimum guarantee given by France, benefit by an increase in volume assured by 
the waters of the Ariege flowing naturally to the Atlantic.• !!/ 

158. The Tribunal indeed stated that the·claims, as formulated by Spain, could not 
·e proven to have caused inJuries. The Tribunal added that pollution, increased 
~~~perature, changed chemical composition of the waters or inability to make 
restitutlon of wat~r. coulQ be considered injuries for the purpose of prior 
negotiat1on, and stated that Spain should have argued its position in terms of the 
actual injuries which might be caused by the French projecta 

•It could have been argued that the works would bring about an ultimate 
pollution of the waters of the Carol or that the returned waters would have a 
chemical c~position or a temperature or some other characteristic which could 
injure Spanish interests. Spain could then have claimed that her rights had 
been impaire~ in violation of the Additional Act. Neither in the dossier nor 
in the pleadings in this case is there any trace of such an allegation. 

•It could also have been claimed that, by their technical character, the 
works envisaged by the French proJect coula not in effect ensure the 
restltution of a volume of water corresponding to the natural contribution of 
the Lanoux to the C.srol, either because of defects in 11easurin9 instruments or 
in ~echanical d~vices tc b~ usee 1n making the restitution. The question was 
lightly touched u~. in tbe Spanisr, Countu Memorial (p. 86), which underlined 

!!I ~., p. 126. 

!!I ~·· p. 123. 
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the 'extraordinary complexity' of procedures for control, their 'very onerous' 
character, and the 'risk of damage or of negligence in the handling of the 
watergate&, and of obstruction in the tunnel'. But it has never been alleged 
that the works envisaged present any other character or would entail any other 
risks than other works of the same kind which today are found all over the 
world. It has not been clearly affirmed that the proposed works would entail 
an abnormal risk 1n neighbourly relations or in the utilization of the 
waters. As we have seen above, the technical guarantees for the restitution 
of the waters are as satisfactory as possible. If, despite the precautions 
that have been taken, the restitution of the waters were to suffer from an 
accident, such an accident would be only occasional and, according to the two 
Parties, would not constitute a violation of Article 9.• !£! 

It is not quite clear whether injuries to •spanish interests• are meant to apply 
only to mater1al injuries. But from examples given by the Tribunal, 
i.e. pollution, che~ical composition, temperature, etc., it may be deduced that 
certain material changes Wlth the potential to cause injuries, whether or not 
~aterial, may be sufficient to constitute harm for purposes of prior negotiations. 

159. Simllarly, in suits between federated states, the Vnited States Supreme Court 
has noted that utilization of the great rivers by the upper riparian may lead to 
injury to the lower riparian as defined under international law. The Supreme Court 
set the principle in a suit brought by Kansas seeking to enjoin Colorado from 
diverting waters from a shared river. Implicitly, the Supreme Court recognized 
that the d1vers1on would cause harm to Kansas. Kansas averred that& 

J 
; •the State of Colorado, acting directly herself, as well as through private 

persons thereto licensed, is depriving and threatening to deprive the State of 
Kansas and its inhabitants of all the water heretofore accustomed to flow in 
the Arkansas River through its channel on the surface.and through a 
subterranean course, across the State of Kansas, that this is threatened not 
only by the impounding, and the use of the water at the river's source, but as 
it flows after reaching the river ••• The injury is asserted to be 
threatened, and as being sought, in respect of lands ••• And it is insisted 
that Colorado in doing this is violating the fundamental principle that one 
must use h1s own so as not to destroy the legal rights of another.• 91/ 

The Supreme Court found the averments sufficient to raise the question of injury: 

·~ithout subjecting the bill to minute criticism, ve think its averments 
sufficient to present the guestion as to the power of one State of the Union 
to wholly deprive another of the benefit of water from a river rising in the 
former and, by nature, flowing into and through the latter, and that 
therefore, this court, speaking broadly has jurisdiction.• !£/ 

~ ~-· pp. 123-124. 

!!/ Kansas v. Colorado, Vnited States Reports, vol. 185, p. 146. 

!ll ~., p. 145. Emphasis added. 
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160. The German Constitutional Court, in rendering a provisional decision 
concerning the flow of the waters of the Dunabe in Wurttemberg and Prussia v. 
Baden, at one point stated that •only considerable interference with natural flow 
of international rivers can form the basis for claims under international 
law•. !11 In another passage, the Constitutional Court stated that Wurttemberg was 
obligated •to refrain from such interference with the natural distribution of water 
as damages the interests of Baden to any considerable extent•. !!/ 

161. In an action instituted by the State of Georgia against a private party 
seeking to restrain the defendant from discharging noxious gas, the United States 
Supreme Court stated that: · 

... •It is a fair and reasonable demand on the part of a sovereign that the 
air over its territory should not be polluted on a great scale by sulphurous 
acid gas, that the forests on its mountains, be they better or worse, and 
whatever domestic destruction they have suffered, should not be furthered 
destroyed or threatened by the act of persons beyond its control, that the 
crops and orchards on its hills should not be endangered from the same 
source.• W 

··-· Supreme Court recognized that in its opinion the defendant so far had shown 
.ue dillgence• in making efforts to prevent the discharge of noxious gas, but that 

reventive measures had proved to be ineffective and the defendant must come up 
with different measures. Citing damage to •forests and vegetable life, if not to 
health, within the plaintiff State• the Court held that, if after allowing a 
reasonable time to the defendants to complete the structures the fumes were not 
controlled, an injunction would be issued. 

162. Pollution of waters through discharge of sewage has also been recognized by 
the Supreme Court in Missouri v. Illinois as injury not to be imposed 
unilaterally. In that case, Missourl alleged that: 

•The result of the threatened discharge would be to send fifteen hundred 
tons of poisonous filth daily into the Mississippi, to deposit great 
quantities of the same upon the part of the bed of the last-named river 
belonging to the plaintiff, and so to poison the water of that river, upon 
which various of the plaintiff's cities, towns and inhabitants depended as to 
make it unfit for drinking, agricultural, or manufacturing purposes.• !f/ 

!l/ Hackworth, Digest of International Law, vol. l, p. S98. Emphasis added. 

!!/ Hackworth, op. cit., pp. 598-599. Enphasis added. 

w 
p. 238. 

G~orgia v. Tennessee Copper Co., United States Reports, vol. 206, 
Emphasis added. 

United States :Reports,· vol. 200, p. 517. 
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The Supreme Court founo the complaint to pose a question of the •first magnitude•, 
namely, •whether the destiny of the great rivers is to be the sewers of the cities 
along their banks or to be protected against everything which threatens their 
purity•. However, the Supreme Court also noted, as had the arbitrators in 
Lake Lanoux, that the activity actually benefited rather than injured the target 
State: 

•he have studied the plaintiff's statement of the facts in detail and 
have perused the eviaence, but it is unnecessary for the purposes of decision 
to do more than give the general result in a very simple way. At the outset 
we cannot but be struck by the cons1deration that if this suit had been 

_ brought flfty years ago it almost necessarily would have failed. There is no 
pretence that there is a nuisance of the simple kind that was known to the 
olaer common law. There is nothing which can be detected by the unassisted 
senses - no visible increase of filth, no new smell. On the contrary, it is 
proved that the great volume of pure water from Lake Michigan which is mixed 
with the sewage at the start has improved the Illinois River in these respects 
to a noticeable extent. Formerly it was sluggish and ill.smelling. Now it is 
a comparatively clear stream to which edible fish have returned. Its water is 
drunk by the fishermen, it is said, without evil results.• !11 

Thus, pollution of shared resources without detriment to the guality of human life 
or economic interests does not appear to give rise to the duty to negotiate to seek 
ways to prevent or to minimize injuries. 

163. Potential accioental injury has been the subject of prior negotiation between 
States in the past. For example, in connection with highway construction by Mexico 
in the Smugglers and Goat Canyons, it was observed that in the Mexican territory 
the construct1on would not wlthstand torrential rains and a request was made on 
behalf of the United States that negotiations commence between the two States to 
determine the impact of the construction and to develop remedial plans. The 
correspondence from the United States stated: 

•xt was observed that the highway construction in Mexico extending vest 
from the city of TiJuana and parallel to the boundary, crosses two canyons 
draining northward into the United States ••• and that the crossing over the 
first canyon, referred to as 'Smugglers Canyon•, is being made by an earth 
fill already up to 60 feet in height without culverts, and that it is 
understoOd that the plans for crossing over the second canyon referred to as 
'Goat Canyon•, provide for similar construction. 

•This construction which appears in effect to comprise earth dams across 
the two canyons without outlet works or spillways, and apparently without 
impervious cores and therefore subject to failure, could result in flows at 
the ~ouths of the canyons at rates greatly exceeding those of natural flows. 
At the mouths of the canyons in the United States there are residences and 
properties which would be seriously damaged by such flows. 

!11 ~·· p. 522. 
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•1n view of the aforedescribed situation, I will appreciate an 
examination of the problem by your Section, and, if the conditions found are 
as reported to me, that appropriate arrangements be made with the·proper 
authorities in Mexico to take such remedial measures as required to eliminate 
this threat to interests in my country.• !!/ 

In a subsequent message from the United States to Mexico, it was added that, in the 
opinion of the United States Government engineers who were closely familiar with 
the construction, the embankment at Goat Canyon would fail in certain circumstances 
of flood and that the subsequent modifications by the Mexicans to remedy that 
problem were not sufficient to ensure its security. The United States therefore 
urged Mexico to take appropriate steps to prevent the damage to property and the 
injury to persons that were likely to result from the improper construction of the 
h1ghway. ,ll/ 

164. Similarly, the United States took the initiative in providing for the 
establishment of a JOint office for the eradication of foot-and-mouth disease 
between the United States and Mexico. That action was in response to the perceived 
threat of potential 1njury arising to United States livestock and agr-iculture from 
a possible introduction of. foot-and-mouth disease from Mexico. A joint office was 
created between the two Governments to carry out •operations or measures to 
eradicate, suppress, or control, or to prevent or retard, foot-and-mouth disease, 
rlnderpest, or screw-worm in Mex1co• where, it was deemed, such action was 
necessary to protect the livestock and related industries of the United 
States. 100/ The joint off1ce cons1stea of equal numbers of members from both 
countries) Mexico and the United States also jointly provided for the expenditure 
ot funds to proceed with the operation. 

165. Lost future interest has also been recognized as an injury which may give rise 
to impact assessment. Judge Jessup, in his separate opinion in the North Sea 
Continental Shelf Case, emphasized that harm possibly resulting from delimitation 
of the continental shelf and rr,itigated by the majority decision extended beyond 
direct, immediate and physical harm to indirect, possible and future harm. 101/ 

166. Judge Jessup referred not only to wasteful or harmful methods of extraction as 
a base for negotiation, but also to lost opportunities to exploit resources which 
may be found in the t:utur~, t.o l'hOI"t!y wasted in exploratory investigations in areas 
destined to fall under another State'• territorial control and to revenues lost by 
not having authority to issue concessionary licences. Those revenues include: 

!!/ M. ~htt#.~n, Pi~~st ot International Law, vol. 6, p. 260. 

!!! ~niteman, op.cit., vol. 6, p. 261. 

100/ ~·· p. 266. 

101/ I.C.J. Reports 1969, p. 79. 
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•national revenue to be oerived from fees, taxes, royalties or profit-sharing, 
with increases in national productivity, and also with the i~pact on the 
national balance of payments if imports of fuels to meet domestic needs are 
eliminated or reduced by the production of natural gas in the State's portion 
of the cont1nental shelf.• 102/ 

167. Claim for taking into account non-material injury was made by Australia in the 
Nuclear Test Case. The claims formulated by the Government of Australia are: 

•(i) The right of Australia ana its people, in common with other States and 
the1r peoples, to be free from atmospheric nuclear weapon tests by any country 
1s and will be violated' 

•(ii) The deposit of radio-active fall-out on the territory of Australia's 
a1rspace Wlthout Australia's consent& 

•(a) violates Australian sovereignty over its territoryr 

•(b) impa1rs Australia's independent right to determine what acts shall 
take place within its territory and in particular whether Australia and 
its people shall be exposed to radiation from artificial aourcesJ 

•(iii) The interference with ships and aircraft on the high seas and in the 
superjacent a1rspace, and the pollut1on of the high seas by radio--active 
fall-out, constitute infringements of the freedom of the high seas,• ~ 

Additionally, the Government of Australia alleged that the French nuclear 
explos1ons had caused radioactive fall-out on Australien territory and elsewhere in 
the southern hem1sphere and baa given rise to a considerable measure of 
concentrat1ons of rad1oactives in foodstuffs and in man. Thus the radioactives 
ceposited on Australia were potentially dangerous to that country and its peoples 
and any inJury caused thereby would be irreparable. Australia further clai~ed that 
the tests created anxiety ana concern among the Australian people and that any 
effects of the French tests upon the resources of the sea or the conditions of the 
env1ronr.~nt coula never be undone ana would be irremediable by any Eayment of 
aarr.ages. 104/ 

The interim measures award of the Nuclear Tests Cases declined to exclude the 
poss1D1l1ty that damage to Australla might be shown to be caused by the depos1t on 
Australian territory of radioactive fall-out resulting from such tests. The issue 
in th1s case, however, was whether France was allowed to conduct atmospheric 
nuclear testing. Hence the question of prior consent was not even raised. 

~-

Nuclear Tests (Australia v. France), I.C.J. Reports 1973, para. 22. 

Nuclear tests, I.c.J. Pleadings, vol. 1, pp. 8-14. 
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168. It appears that State practice has referred to harm in a variety of forms, as 
~aterial lnjury, frustration or deprivation of some legally protected interests, 
nu1sance or the deposit of certain substances, and in most cases by a general 
reference to the term •damage• itself. In bilateral agreements and a few judicial 
decisions, references to harm are more precise than those in multilateral 
agreements. This may be due to the more specific subject matter of bilateral 
agreements and disputes leading to judicial decisions. Nevertheless, general 
reference to the term •harm• in State practice is significant. This trend may be 
explained by difficulties in, first, determining a fixed content for harm which 
would be relevant to all circumstances and, secondly, by agreeing on a clear and 
fixed threshold separating tolerable harm from that which may be tolerated only 
with a prior consent of the injured party. Pinpointing such a threshold is 
extremely difficult and appears to be a function of policy decision for particular 
activities, etc. Consequently, it appears that the threshold which separates 
.olerable injury from that which may be tolerated only with prior consent is fairly 
tlex1Dle. Past precedent appears to demonstrate that there are certain criteria, 
~ore or less common to various forms of State practice, which could assist in 
f1xing the threshold between the tolerable injury and that which requires consent. 
First, the harm should be substantial. Although the term •substantial• itself is 
ambiguous, it suggests a div1ding line which may be determined by examining the 
local or regional expectations. Secondly, the harm should affect human beings, 
such as direct personal injury, economic loss, damage to property, etc., or entail 
indirect material and property losses, such as injury to economic resources of 
State through substantial injury to its natural resources (fisheries, coastal 
waters, drinking or irrigation water, etc.). Thirdly, injury may be to legally 
protected interests. Occas1onally injury may be to interests not necessarily 
having expl1c1t legal protection. 

/ ... 
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169. Although in treaties States parties have agreed en the definition of harm, it 
would not be entirely correct to presume that competence to decide what constitutes 
harm for the purposes of consultation and negotiation lies with States parties to a 
dispute. It seems that primary compet~nce to decide what harm is and demand 
negotiation lies with the injured State or potentially injured State. The 
competence to decide whether a particular activity requires the consent of the 
inJured State, however, appears to be a shared competence between the acting and 
the lnJured State, or the competence of a third party, such as a group of 
designated consultants, joint commissions, or even an arbitral tribunal. 

170. ·competence to decide what constitutes harm includes the initial decision on 
tne deflnition, extent and measure of harm, or the application of those 
cescript1ons to a part1cular factual situat1on. In most treaties such competence 
appears to be both prescriptive as well as applicative. 

Mult1lateral agreements 

171. Some multilateral agreements have already defined harm· and sometimes 
enumerated harmful activities. Decisions regarding these matters, therefore, have 
already been taken by the parties to the agreements. Occasionally, some 
multilateral agreements, in addition to defining harm and harmful activities, have 
provided for review or final decision regarding the permissibility of an activity 
to be taken by the a~propriate authorities. In some agreements there is explicit 
or i5plicit language as to who decides what constitutes harm. In the Convention on 
the ~rotect1on of the Environment between Denmark, Finland, Norway and Sweden for 
example, a joint authority consisting of representatives of the contracting States 
makes the decision as to whether a particular activity which is going to be taking 
place is environmentally harmful. Once such a decision is made, the Joint 
Authority can institute proceedings in the Court or the Administrative Authority 
for a decision on the permissibility of the activity. If the Court of the 
Administrative Authority finds the activity environmentally harmful, the Joint 
Authority shall inform the supervisory authority of the other State of its 
opinion. Relevant articles of the Convention previae: 

•Article 4 

•Each State shall appoint a special authority (supervisory authority) to 
De entrusted with the task of safeguarding general environmental interests 
insofar as regards nuisances arising out of environmentally harmful activities 
in another Contracting State. 

•ror the purpose of safeguarding such interests, the supervisory 
authority shall have the right to institute proceedings before or be heard by 
the competent Court or Administrative Authority of another Contracting State 
regaraing the permissibility of the environmentally harmful activit1es, if •n 
authority or other representative of general environmental interests in that 
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State can institute proceedings or be heard in ~atters of this kind, as well 
as the right to appeal against the decision of the court or the Administrative 
Author1ty in accordance with the procedures and rules of appeal applicable to ~· 

such cases in the State concerned. 

•zt the COurt or the Administrative Authority examining the 
permissibility of environmentally harmful activities (examining authority) 
flnds that the activities entail or may entail nuisance of significance in 
another Contracting State, the examining authority shall, if proclamation or 
publication is required in cases of that nature, send as soon as possible a 
copy of the documents of the case to the supervisory authority of the other 
State, and afford it the opportunity of giving its opinion. Notification of 
the date and place of a meeting or inspection shall, where appropriate, be 
g1ven well in advance to the supervisory authority which, moreover, shall be 
kept informed of any developments that may be of interest to it.• 

172. In relation to article S the Protocol attached to the Convention provides: 

•Article 5 shall be regarded as applying also to applications for permits 
where such apFlications are referred to certain authorities and organizations 
for the1r opin1on but not in conjunction w1th proclamation or publication 
procedures.• 

Articles 6 and 7 of the Convention further provide• 

•Article 6 

•upon the request of the supervisory authority, the examining authority 
shall, 1nsofar as co~patible w1th the procedural rules of the State in which 
the activitles are be1ng carried out, require the apflicant for a permit to 
carry out env1ronmentally harmful activities to submit such additional 
particulars, drawings and technical specifications as the examining authority 
oeems.necessary for evaluating the effects in the other State. 

•The s~pervisory a~thor1ty, if it fi~d~ it necessary on account of public 
or private interests, shal: v~t:is~ c~.~~ications fro~ the examining 
au~hor1ty in the loc.a.l ne"'s;>.a;.•~I::t or; i~ Gttra<~ other suitable manner. The 
supervisory authority shall &l5ci inst1tute such investiqations of the effects 
in its o~n State as ;t dee~s necessBry.• 

Article ll also provioes: 

/ ... 
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•hhere the permissibility of environmentally harmful activities.which 
entail or may entail considerable nuisance in another Contracting State is 
being examined by the Government or by the appropriate Minister or Ministry of 
the Stat~ in which the activities are be1ng carried out, consultations shall 
take place between the States concerned if the Govern~ent of the former State 
so requests.• 

Accordingly, the States concerned may resolve differences among themselves 
concern1ng the perm1ssibility of env1ronmentally harmful activities which entail or 
mAJ enta11 cons1derable nuisance in other contracting States. 

173. An opinion by a commission on the effects of an activity may also be 
requested. In this respect article 12 providesa 

•Article 12 

•1n cases such as those referred to in Article 11, the Government of each 
State concerned may demand that an opinion be given by ~ Commission which, 
unless otherwise agreed, shall consist of a chairman from another Contracting 
State to be appointed jointly by the parties and three members from each of 
the States concerned. Where such a Commission has been appointed, the case 
cannot be decided upon unt1l tne Commission has given its opinion. 

•Each State shall remunerate the members it has appointed. Fees or other 
remunerat1on of the Chairman as well as any other costs incidental to the 
activlties of the Commission which are not manifestly the responsibility of 
one or the other State, shall be equally shared by the States concerned.• 

Where a commission has been appointed, the case, according to article 12, cannot be 
dec1ded upon until the commission has given its op1nion. 

174. The Protocol between France, Belgium and Luxembourg to Establish a Tripartite 
Standing Committee on Polluted waters provides for a joint technical sub-committee 
Wlth the following terms of reference: 

•c!l to define the pollution factors (industrial or communal origin, 
degree of intensity, ete.) eollect any appropriate teehnical opinions, assess 
each State's share of responsibility for the pollution,•. 

175. Article 9 of the Convention for the Prevention of Marine Pollution from 
Land-based Sourees provides that decisions be made by a joint eommission. Under 
this artlcle, an agreement can be reached among the States concerned in relation to 
certain polluting substances which are likely to prejudice the interests of other 
part1es to the Convention. The Commission referred to in article 15 of the 
Convention may also make recommendations for the appropriate resolution of the 
problem, at the request of any eontracting party. The final decision appears to be 
made bY the parties involved. 
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Article 9 of the agreement providesa 

•2. At the request of any Contracting Party concerned, the Commission 
referred to in Article lS of the present Convention &hall consider the 
question and may make recommendations with a view to reaching a satisfactory 
solution. 

•J. The special agreements specified in Paragraph 1 of this Article may, 
among other things, define tne areas to which they shall apply, the quality 
objectives to be achieved, and the methods for achieving these objectives 
includ1ng methods for the application of appropriate standards, and the 
scientific and technical information to be collected. 

•4. The Contracting Parties signatory to these agreements shall, throuqb 
the medium of the Commission, inform the other Contracting Parties of theit 
purport and of the progress made in putting them into effect.• 

176. ln some conventions the decision ma~er on what constitutes harm may be either 
the acting or the injured State. However, such unilateral decision may 
subsequently be subject to review. For example, the International Convention 
Relating to Intervention on the High Seas in Cases of Oil Pollution Casualties, for 
the purposes of preventive measures, appears to have left the decision as to what 
constitutes "major harmful consequences• (art. I (l)) to the coastal State. Such 
aec1sion by the coastal State may eventually be subject to review, if a dispute 
arises between the coastal and the flag State. Under article VIII of the 
Conventlon, any dispute between the parties, if not settled by negotiation, should 
be settled by conciliation or arb1tration. The Party (coastal State) which took 
the measures shall not refuse a request for conciliation or arbitration. 
Artlcle VIII prov1des: 

•ARTICLE VIII 

•1. Any con~roversy between the Parties as to whether measures taken under 
Article 1 were in contzavention of the provisions of the present Convention, 
to whether compensation is obliged to be paid under Article VI, and to the 
amo~nt of such compensation shall, if settlement by negotiation between the 
Parties involved or between the Party which took the measures and the physical 
or corporate claimants has not been possible, and if the Parties do not 
otherwise agree, be submitted upon request o! any of the Parties concerned to 
concil1at.1.on or, if conci.liat:ion does not succeed, to arbitration, as set out 
in the Annex to tbe pteser.t Convention. 

•2. The Party whit~ too~ the ~asures shall not be entitled to refuse a 
request foe C..:>!tCU i.~'tl.W• o~ .)t t.i 'ttation undet provisions of the preceding 
parasra;:~ tc.;.eJ.y C!'. lbe- gro;.mds that any remedies under municipal law in its 
own court have not been exhausted.• 
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177. In some bilateral agreements, it appears that contracting States are competent 
to decide what constitutes harm for the purposes of prior negotiation and 
consultation. A treaty between Romania and Yugoslavia lOS/ provides that if either 
party intended to take certain measures on their frontier watercourse in its 
territory which might injuriously affect any interests in the territory of the 
other State, it shall obtain the agreement of that State. Article 19 of 
cnapter III of the agreement provides• 

•Article 19 

•If either State desires to carry out on a watercourse within its 
territory new works which might injuriously affect any interests in the 
terr1tory of the other State, such works may be carried out only by agreement 
between the two States.• 

The treaty does not define the interests •injuriously• affected. Hence it cannot 
be assumea that the part1es have agreed on the definition ~f inJury. In bilateral 
agreements concerning all activities with extraterritorial environmental effect, 
such as the 1983 agreement between the United States and Mexico, 106/ there seems 
to be no indication in the treaty as to who has the competence to decide what 
const1tutes harm. Since there is an agreement to co-ordinate the co-operation 
among parties on activities affecting the environment of border areas, it may be 
assumeo under the same sp1rit of co-operation, decisions as to what constitutes 
harm~wlll be the r;s;rt of the consent among the parties. This assumption, 
howev~r, cannot be supported on the basis of spec1fic provisions of the agreement. 

17~. A ~reaty between Belgium and the Netherlands 107/ provides for the competent 
authorities of both Governments to determine the permissible concentration of 
Chem1cal substances in the waters of the canal in the vicinity of the Bel9ian­
~etherlan~s frontier. Article 28 of the agreement provides& 

•Article 28 

•Pursuant to the provisions of paragraph (I) (d), of annex III to this 
Treaty, the Belgian and Netherlands Ministers aforesaid shall determine the 
perm1ssible concentration of chemical substances. The Ministers may by 
agreement modify the standards of quality set forth in the said annex.• 

105/ General Convention concerning the hydraulic system concluded between the 
Kingdom of Rom~nia and the Kingdom of Yugoslavia (14 December 1931). 

106/ Agreement between the United States of America and the United Mexican 
States on Co-operation for the Protection and Improvement of the Environment in the 
Border Area (l~ August 1983). 

107/ Treaty between the Kingdom of Belgium and the Kingdom of the Netherlands 
concern1n9 the improvement of the Terneuzen and Ghent Canal, and the settlement of 
various matters (20 June 1960). 
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179. Similarly, artlcle 4 of chapter I of an agreement between Finland and the 
Soviet Union lOB/ provides that both parties, to the extent required, jointlf 
decide upon the standard of quality of water in each frontier watercourae. The 
article states: 

•The Contracting Parties shall, to the extent required, jointly decide 
upon the standards of quality to be set for the water in each frontier 
watercourse or part thereof and shall, in accordance with the procedure laid 
down in chapter II, co-operate in keeping the quality of the water in frontier 
watercourses under observation and in taking measures to increase the self­
cleansing capacity of the said watercourses.• 

.180. In a treaty, Poland and Czechoslovakia 109/ agreed that they shall jointly 
agree on the amount of water to be taken from frontier waters for domestic, 
1ndustr1al, etc. use. Article 3 of the agreement provides& 

•Article 3 

•(l) Neither Contracting Party may, without the consent of the other 
Contracting Party, carry out any works in frontier waters which may affect the 
latter Party's water economy. 

•(2) The Contracting Parties shall come to agreement on the amount of 
water to be taken from frontier waters for domestic, industrial, power 
generation and agricultural requirements and on the discharge of waste water. 

•(3) The Contracting Parties shall come to an agreement in each 
particular case on what runoff ratios are to be preserved in frontier waters. 

• • ... 
181. In some bilateral agrement& a JOint commission determines the tolerable or 
~tolerable harm. Article 2, paragraph 2, of an agreement between Romania and 
~goslav1a 110/ for example, states that the erection of any new installations and 

the execution ci any new works in the territory of either contracting party, which 
may change the existing reg1me o! wa~ers, interfere with its free discharge, change 
1ts quallty or cause !loochng on ""ater control systems, shall be referred to the 
M1xed commiss1on for examin.~1on. The parasraph providesa 

lOB/ Ag.reE.·m~ . .,t. bet\11~;,;-r;. the Ref-..lDl ic of Finland and the Union of soviet 
Socialist Rep·..1'b1ic& concerning frontier watercourse& (24 April 1964). 

109/ Agreement between the Government of the CzechoslovaK Republic and the 
Government of the Polish People's Republic concerning the use of water resources in 
frontier waters (21 ~arch 1958). 

110/ Agreement between the Federal People's Republic of Yugoslavia and the 
Romanian People's Republic concerning questions of water control on water control 
systems and watercourses on or i'ntersected by the State frontier, together with the 
statute of the Yugoslav-Romanian Water Control Commission (7 April 1955). 

/ ... 
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•2. The erection of any new installations and the execution of any new 
works, in the territory of either Contracting State, which ~y change the 
existing regime of the waters, interfere with the free discharge of the watera 
where it now exists, change the quality of the watera, or cause flooding on 
water control systems or watercourses or in valleys or depressions on or 
intersected by the State frontier shall be referred to the Mixed Commission 
for examination.• 

182. Norway and Sweden have established a more elaborate system through which the 
question of harm may be examined. Under article 16 of an agreement between the two 
States, 111/ each contracting party may ask the other country for the information 
necessary to deterrn1ne what effects a particular measure intended to be carried out 
~y the acting State ~y have on the other State. The article providesa 

•Requests for Information 

•Article 16 

•tach State may ask the competent authority in the other country for the 
informat1on necessary to enable it to determine what effects the undertaking 
will prOduce in the former country.• 

Thus each State may require that the question be examined by a commission 
con~isting of two, four or six members, half of whom shall be nominated by each 
Sta~e (art. 17). 112/ The Commission may also ask for expert assistance (art. 18, 
para. 1). The Commission will also examine applications by non-governmental 
entities for undertaking activities. Similarly, individuals who are or might be 
affected by an undertaking are allowed access to the Commission. The parties whose 

lllf Convention between Norway and Sweden on Certain Questions relating to the 
Law on watercourses (ll May 1929). 

112/ Article 17 states& 

•Each State may require that, in order to examine the question, a 
Commission should be appointed consisting of two, four or aix member1, half of 
whom shall be nominated by each State.• 

/ ... 
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rights are affected by the undertaking shall have an opportunity of defending their 
interests before the Commission (art. 18, para. 2). 113/ The Commission shall give 
its opinion as to whether the measure should be carried out and in that case it 
deciaes on how the work is to be executed with minimum damage and inconvenience as 
well as how to prevent or minimize the damage to or detrimental effect upon public 
interests (art. 19, para. 1 (a)). 114/ The Commission shall also decide on the 
security necessary to be given for fulfilling the stipulated conditions governing 

113/ Article 18 reads& 

•1. The Commission shall examine the questions which concern both 
countries ana may for that purpose call in expert assistance. It shall 
establish its own rules of procedure. 

•2. Parties whose rights are affected by the undertaking shall receive 
at reasonable notice a.n opportunity of defending their interests before the 
Commission. 

•J. Each State shall fix and pay the remuneration of the members of the 
commission which it has appointed. The other costs of the Commission shall be 
paid by the applicant, but shall be advanced by the State which has called for 
the appointment of the Commission. The applicant may be required to pay an 
appropriate sum on account or to give security for such costs.• 

114/ Article 19 states& 

•Article 19 

•1. Th~ Commission shall give its opinion as to whether the undertaking 
should be carried out, ana in that case shall decide in so far as 
c1rcumstances require: 

•(a) How the work is to be executed so that the object may be 
attained w1thout excessive cost and with the minimum damage and 
inconvenience, and also what measures may be considered necessary to 
prevent or decrease the damage to or detrimental effect upon public 
interestss 

•(~) What rules should be laid down re9atding the conservancy and 
outfl~ of the waterr 

• <E.> !be e.!DC\1./llt c! t~e d1.tr9es to be paid and the funds to be 
dep-~s(te:' .in b..:ccrd"n·=e wiU• t.t-.e prOYisions of Article 8) 

·c~> khether the arrangements provided for in Article 10 regarding 
participation in the work should be approved) 

/ ... 
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the work and for any other o~ligations which may result therefrom (art. 19, 
para. 1 (e)). llS/ 

183. Article 20 116/ of the above agreement also provides that the competent 
authority to decide whether the consent of the other State is required for an 
undertaking, and the conditions under which such consent may be given, shall be the 
ling. If such consent is required and if it has been subjected to special 
conditions, the competent authority to decide whether the measures are permissible 
ia also the King of the country where the work is to be carried out. The 
authorization for an undertaking is not valid in the other country (the potentially 
inlured State) unless the applicant has obtained a certificate from it 

(continued) 

•(~) hhat security is to be given for fulfilling the stipulated 
cond1tions governing the work and for any other obli~ations which may 
result therefrom, 

•t!> Within what period the work is to be begun and completed' 

•<s> For what period the authorisation is to be valid; 

•(h) Any other questions concerning the two countries in connect1on 
w1th the work. 

•2. hhen the Commission's enquiry has been concluded, its op1n1on shall 
be communicated to both States. Each State may ask the Commission for further 
information, which shall also be communicated to both States.• 

115/ ~· 

116/ Article 20 statesa 

•competent Authority to give decisions. 

•Article 20. 

•the question whether the consent of the other State is required for an 
undertaking and if 10 whether such consent should be ;iven and on what 
condltions, shall be decided by the King. If such consent is required and if 
it has been subjected to special conditions, the question whether the 
undertaking is permissible and on what conditions shall also be decided by the 
l1ng in the country in which the work is to be carried out.• 

/ ... 
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(art. 21). 117/ When authorization for an activity has been granted by the acting 
State, the applicant must within 180 days obtain from the other State (the 
potentially injured State) a certificate that authorization has been granted in the 
manner provided in the agreement, otherwise the undertaking may not be carried out 
vlthout new authorization (art. 22, para. 1). 118/ 

117/ Article 21 reads: 

•contents of the authorisation. 

•Article 21 

•1. Authorisation for an undertaking shall be granted by the competent 
authority in the country in which it is to be carried out. The authorisation 
shall contain not only the conditions stipulated by that State but also any 
conaitions which may have been submitted for the other State's approval in 
·· =ordance with Article 13. The authorisation shall further stipulate that it 
~:- not valid in the other country unless the applicant has obtained the 
cert1f1cate ment1oned in Article 22 from the co~petent authority of that 
country. 

•2. ~hen the final decision has been reached by the State in which the 
undertaking is to be carried out, a copy thereof shall be transmitted to the 
other State at the same time as the decision is sent to the applicant.• 
(Emphasis added.) 

118/ Article 22 prov1des: 

•tegal effect of the authorisation in the other country. 

•Article 22 

•1. when authorisation for an undertaking has been granted and has 
acquirea legal effect, the appl1cant must w1thin 180 days obtain from the 
com?etent awtbority in the other country a certificate that authorisation has 
been grar.~ed in the mant~er provided for in this Convention. If the 
certlficate is not applied for wit~in the above-mentioned period, the 
undertaking may not ~ carried out without fresh authorisation. 

•2. If a waterfall, immova~le property or transport or floating interest 
on account of which authorisation for an undertaking has been granted belongs 
to the other country, the certificate may not be issued unless a decision has 
been taken re9araing the regulations to be established under Article 3, 
paragraph 2. 

•). When such a certificate has been issued, any inhabitant of the 
country shall be obliged, always subject to compliance with the laws of the 
country and provided he receives compensation therefor, to give up the such 
immovable property as may be· required and to submit to any servitude upon it 
and tolerate any damage or nuisance caused by the undertaking.• 

/ ... 
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184. A Frontier Water Commission is competent to decide on authorization for 
certain actlvities on the JOint waters between Germany and Denmark. 119/ 
Artlcle 30 of the Agreement between the two States providess 

•The necessary drawings and explanations shall be attached to all 
applications for the erection of new works or the alteration of existing works 
ln accordance with Article 29. Applications shall be laid before the head 
d1strict official or head county official concerned whose duty it is to submit 
them to the Frontier hater Commission, subject, if necessary, to the 
provis1ons of suitable security for the costs. 

•If the Frontier hater Commission is definitely of opinion that a 
proposal should not be adopted, it may at once re)ect such proposal by means 
of a dec1sion in which the reasons for the rejection are 9iven. 

•xn other cases the proposed use of the watercourse shall be brought to 
the notice of the public in the manner which is customary in the locality in 
all Communes or manorial districts (Gutsbezirke), the land of which might be 
affected by the operation of the works in the event of their being authorised. 

•rurther, the attention of all persons who will clearly suffer damage 
from the authorisation of the works shall be drawn to the public notification 
by means of registerec letters.• 

185. For the disposal of radioactive materials within the potentially injured State 
from an operation carriec out in that territory by the acting State, prior 
permiss1on of the potentially injured State appears to be required. Article v, 
paragraphs (b) and (c) of an agreement between Italy and the United States 120/ 
regard1ng the use of Ital1an ports by the United States nuclear ship Savannah 

119/ ~greement for the Settlement of Question Relating to Watercourses and 
Dikes on the German-oan1sh Frontier (10 April 1922). 

120/ Agreement between the Government of the United States of America and the 
Government of Italy on the Use of Italian Porta by the N.S. Savannah 
(23 November 1964). Article V, paragraphs (b) and (C) statea 

•(b) Disposal of radioactive liquid or solid aubstances within Italian 
territorial waters and ports shall take place from the Ship only with the 
specific prior approval of competent Italian authorities. 

•(£) Release of any radioactive gaseous substances from the Ship while 
within Italian territorial waters and ports shall be at or below permissible 
levels as specified by competent Italian authorities. Disposal or release of 
any radloactive 9aseous substances within Italian territorial waters and ports 
whlch exceed such perm1ssible levels shall be subject to prior approval of 
competent Ital1an author1ties.• 

/ ... 
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requires prior approval of the Italian authorities for disposal of radioactive 
materials from the ship in Italian territory. A si~ilar provision (art. 20) is 
incorporated in an agreement between the Netherlands and the United States 121/ for ~ 
the same reason. 

12tf Operational A;reement on Arrangements for a Visit of the N.S. Savannah to 
the Netherlands (20 May 1963). Article 20 reads: 

•Article 20 

·~,& GCYern.ent of the United States shall ensure that gaseous, liquid or 
solia radio~ctive waste shall remain on board the Ship in accordance with the 
Operati~~ ~~~u~l while th~ Ship is in Netherlands waters or in the port area 
of Rotterdu: un.l@st:: the express prior approval of the authorities assigned 
theretcr by the Netherlands Government has been obtained for the disposal of 
said waste.• 

I ... 
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186. Judicial decisions and official correspondence have recognized that States may 
un1laterally determine or assess the harm likely to result from activities 
undertaken by them or within their territories when information about the activity 
is uniquely within the knowledge of the acting State. For example, in ~ 
Channel, the imposition of an obligation to notify shipping authorities about the 
ex1stence of minef1elds in Albanian territorial waters (an international strait) 
may be lnterpreted as implicitly recognizing Albania's initial duty to unilaterally 
decide what constitut•s harm requiring notification. The Court ncted that Albania 
had exclus1ve control of the area. 122/ Of course, here the competence to define 
injury for the purpose of notification should be distinguished from the competence 
to !£Ell that definition to a particular factual situation. It appears from the 
opinion that the Court considered Albania as having the competence to recognize 
that laying mines in its waters under its jurisdiction vas bound to cause material 
injuries to the British ships passing through and that Albania should have taken 
action such as inform1ng the British of the existence of the mines. It appears 
from the opinion that even the competence to apply a particular definition of 
inJury to a particular situation is not discretionary. On the contrary, it is 
obligatory and in the absence of a proper performance of th.is competence, the State 
is liable for the injuries it may have caused. 

187. Likewise, the United States Supreme Court in United States v. Arjona stated 
tnat with respect to counterfelting, it is the duty of the State in ~hose territory 
an inJurious activity is taking place to decide what constitutes harm and take 
appropr1ate steps to prevent injury. Here also the competence to decide implies a 
duty to apply measures to assess injury to a particular activitya 

•The law of nations requires every national government to use 'due 
ailigence• to prevent a wrong being done ~ithin its own dominion to another 
nat1on with which it is at peace, or to the people thereoft and because of 
this the obligation of one nation to punish those who within its own 
jurisdiction counterfeit the money of another nation has long been 
recognized. • 123/ 

188. The Supreme court further stated that the United States has the po~er and that 
it is its duty to prevent and punish the counterfeiting, within its jurisdiction, 
of the money of another nationa 

•It vas incumbent on the United States as a Nation to use due diligence to 
prevent any injury to another nation or its people by counterfeiting its 
~ney, or its public or guasi public securities.• 124/ 

12£1 I.C.J. Reports 1949, p. 18. 

123/ United States Reports, vol. 120, p. U.4. 

12!J ~·• p. 489. Emphasis added. 
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189. The notions of necessit~ of inter-State relationships, comit~ and reciprocity 
underlay the decisions requiring States to unilaterally assess harm and to take 
preventative measures. The framework of these notions was illustrated by the 
Vnited States Supreme Court in United States v. J.rjona, regarding the power and the 
duty of the United States Government to prevent and punish the counterfeiting 
within its Jurisdiction of the notes, bonds and other securities issued by foreign 
Governments or under their authority. The Court stateda 

•Any uncertainty about the genuineness of the security necessarily 
depreciates its value as a merchantable commodity, and against this 
international corr.ity requires that national protection shall, as far as 
possible, be afforded. lf there is neglect in that, the United States may, 

•with propriety, call on the proper government to provide for the punishment of 
such an offence, and thus secure the restraining influences of a fear of the 
consequences of wrong doing. A refusal may not, perhaps, furnish sufficient 
cause for war, but would certainly give just ground of complaint, and thus 
disturb that harmony between the Governments Yhich each is bound to cultivate 
and promote. 

•sut if the United States can require this of another, that other may 
require it of them, because international obligations are of necessity 
rec1procal in the1r nature. The right, if it exists at all, is given by the 
law of nat1ons, and what is law for one is, under the same circumstances, law 
for the other.• llil 

~ithin this context the Supreme Court also recognized the competence of the injured 
State to inform the acting State that a particular activity taking place within its 
juriscHction and control had caused or might cause injury to it. After elaborating 
on the importance of genuineness of the United States Security Notes to its 
•::·")nomy, the court stated that when there is a counterfeiting of the Vnited States 

_urity Notes abroad, the United States Government has the right to call on the 
.·Ioper Government to ask for protections 

•If there is neglect in that, [protecting th~ United States Security 
Notes aga1r.st co~nterfeiting) the United States may. with propriety, call on 
the proper Government to provide for the punishment of such an offense, and 
thus secure the restraiDing influences of a fear of the c9nsequences of 
wrongdoing. A refusal \fro~ ~he actin; Statel may not, perhaps, furnish 
sufficient cau•~ for var~ ~t it would certainly give just ground of 
complaint ••• • 126/ 

190. Unilateral d~tet~ination of tolerable or intolerable injuries has also been 
rr.ac:1e by tM: e-=.t1n9 State 111here the activity or its serious and harmful consequences 
occur in the shared domain. The United States and the United Kingdom in the 

~12;1 ~·• p. 487. Emphasis added. 

126/ ~· 

I ... 



-· 

A/CN.4/384 
English 
Page 121 

Eniwetok Atoll and Christmas Island nuclear tests respectively, unilaterally 
assessed the possible injuries that the tests might cause to other States and their 
subJects. Prior to the conduct of the 1958 nuclear testing in the Pacific ocean, 
the United States Government, after examining the area which could be affected by 
their nuclear test, established a •danger area• and informed the Japanese 
Government as well as other States and vessels who were planning to pass through 
that area. Similarly, the British Government, after examining the extent of the 
area which could be affected by their nuclear test, established a •danger area• on 
the high seas around the Christmas Island for its first H-bomb tests on 
7 January 1957. It may be assumed that the United States and the British 
Governments made a unilateral decision regarding the intolerable injuries which 
might be caused by their activities within the •danger area•. Despite claims by 
the Government of Japan that the tests would also have a devastating impact on 
Japanese interests outside the •danger area•, the acting States assessed the impact 
on Japanese interests as inferior to the interest of the •tree world• in security 
from nuclear war. 127/ 

191. In at least one incident the acting State assured the injured State that it 
would comply with th~ domestic laws of the latter about the.standards of tolerable 
inJury. When there was a serious possibility of bad pollution originating from a 
plant to be built in Lorra1ne 1n France near the border of the Federal Republic of 
Germany, the local authorities of Lorraine gave assurances to their German 
counterparts that the plant would comply with German emission standards, and 
ordered the plant to do so. 128/ In this case, the competence for definition of 
harm appears to have been that of the injured State and the actin9 State had the 
app~cative competence. 

~ 

192. The question of the observance by the acting State of the standard of 
pollution of the inJured State ~as touched upon by the United States Supreme Court 
in an interstate water pollution case. In Illinois v. Milwaukee 129/ the Supreme 
Court, in stress1ng the importance of reaching an equitable solution, stated that 
the high atanaards of prevention of pollution of the neighbouring State should also 
be taken into account, in add1tion to the requirements of the federal law& 

•while federal law governs, consideration of State standards may be 
relevant ••• Thus, a State with high water-quality standards may well ask 
that its strict standards be honored and that it not be compelled to lower 
itself to the more degrading standards of a neighbour.• 130/ 

127/ ~hiteman, Digest of International Law, vel. 4, pp. 586, 599 and 600. 

128/ International Environment Report, vo1. 3, No. 9 (10 September 1980) cited 
in Bothe •International legal problems of industrial siting in border areas and 
nat1onal environment policies• in the Organization of Economic Co-operation and 
Development, Transfrontier Pollution and the Role of States, 1981, p. 88, note 42. 

129/ United States Reports, vol. 406, P• 91. 

130/ ~-· p. 107. 
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193. In Lake Lanoux, the Tribunal held that States are obligated to enter into 
negotiations with other interested States before commencing industrial utilization 
of international xivers. Both States have interests which Dust be taken into 
consideration: 

•rrance is entitled to exercise her rightSJ she cannot ignore Spanish 
interests. 

•spain is entitled to demand that her rights be respected and her 
interests be taken into consideration.• 131/ 

In addition, the Tribunal stated that while the upstream State has the right to 
give preference to its own scheme, it has the duty to examine schemes also proposed 
by the downstream State: 

•As a matter of form, the upstream State has, procedurally, a right of 
initiat1ve; it is not obliged to associate the downstream State in the 
elaboration of its schemes. If, in the course of discussions, the downstream 
State subm1ts schemes to it, the upstream State must examine them, but it has 
the right to give preference to the solution contained in its own scheme 
provided that it takes into consideration in a reasonable manner the interests 
of the downstream State. 

•24. In the case of Lake Lanoux, France has maintained to the end the 
solution which consists in divertlng the waters of the carol to the Ari~e 
with full restitution. By making this choice France is only making use of a 
rightt the development works of Lake Lanoux are on French territory, the 
financing of and responsibility for the enterprise fall upon France, and 
France alone is the judge of works of public utility which are to be executed 
on her own territory, save for the provisions of Articles 9 and 10 of the 
Additional Act, which, however, the French scheme does not infringe. 

•on her side, Spain cannot invoke a right to insist on a development of 
Lake Lanoux based on the needs of Spanish agriculture. In effect, if France 
were to renounce all of the works envisaged on her territory, Spain could not 
demand that other works in conformity with her wishes should be carried out. 
Therefore, she can only urge her interests in order to obtain, within the 
framework cf the scheme decided upon by France, terms which reasonably 
safeguard the~.-~/ 

However, shoule no ag re~:t·t>n~ o.:c;..z: , t.!1e St.s te-s have the opt ion of s.eek ing 
third-party dec: aion-Ni<. in«1: 

l3l/ International Law Reports (1957), p. 140. 
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•It is for each State to evaluate in a reasonable manner and in 9ood 
faith the situations and the rules which will involve it in controversies, its 
evaluation may be in contradiction with that of another StateJ in that case, 
ahould a dispute arise the Parties normally aeek to resolve it by negotiation 
or, one of them is never obliged to auspend the exercise of its jurisdiction 
because of the dispute except when it assumes an obligation to do IOJ by 
exercising its jurisoiction it takes the risk of aeeing its international 
responsibility called into question if it is established that it did not act 
within the limits of its rights. The commencement of arbitral proceedings in 
the present case illustrates perfectly these rules in the functioning of the 
obligations subscribed to by Spain and France in the Arbitration Treaty of 
July 10, 1929.• 132/ 

194. For the distribution of shared resources or the delimitation of territorial 
control over what has been traditionally regarded as the shared domain, the 
decis1ons recognize necotiation rather than unilateral determination as the most 
appropriate method. Negotiation vas required by the court in distributing fish 
resources in the Fisheries Jurisdiction Case, in delimiting the continental shelf 
in the North Sea Continental Shelf Cases and sea areas in the Anglo-Norwegian 
Fisheries Case. 

195. Third-party decision-making has also been recognized as appropriate to 
determine harm in extraterritorial injuries. The Trail Smelter Tribunal appointed 
a panel of technical consultants to assess the injurious impact of smelting 
activities within British Columbia to the State of washington. The consultants 
were only one aspect of a complex temporary regime established to conduct 
experiments and collect data: 

•To enable it to establish a permanent regime based on the more adequate and 
intensive study and knowledge above referred to, the Tribunal established the 
following temporary regime. 

•(l) For the purpose of administering an experimental period, to continue 
to a date not later than OCtober 1, 1940, the Tribunal will appoint tvo 
Technical Consultants, and in case of vacancy will appoint the successor. 
such Technical Consultants to·be appointed in the first place shall be 
R~ginald s. Dean and Robert E. Swain, and they shall cease to act as Advisers 
~o the Tribunal under the Convention during auch trial period. 

•(2) The Tribunal directs that, before May 1, 1938, a consulting 
meteorologist, adequately trained in the installation and operation of the 
necessary type of equipment, be employed by the Trail Smelter, the appointment 
to be subject to the approval of the Technical Consultants. The Tribunal 
directs that, beginning May 1, 1938, 1uch meteorological observations as may 
be deemed necessary by the Technical Consultants shall be made, under their 
direction, by the meteorologist, the scientific staff of the Trail Smelter, or 
otherwise. The purpose of such observations shall be to determine, by means 

132/ ~·· p. 132. 
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of captive balloons and otherwise, the weather conditions ~nd the height, 
velocity, temperature, and other characteristics of the gas-carrying and other 
air currents and of the gas emissions from the stacks.• 133/ 

196. The tribunal determined what types of experiments were to be conducted, how 
ana ~~ 

•(3) The Tribunal further directs that beginning May 1, 1938, there shall 
be installed and put in operation and maintained by the Trail Smelter, for the 
purpose of providing information vhich can be used in determining present and 
prosp~tive wind and other atmospheric conditions, and in making a prompt 
application of those observations to the control of the Trail Smelter plant 
operation: 

•(a) Such observation stations as the ~echnical consultants deem 
necessary. 

•(b) Such equipment at the stacks as the Technical Consultants may find 
necessary to give adequate information of gas conditions and in connection 
Wlth the stacks and stack effluents. 

•(c) Sulphur dioxide recorders, stationary and portable (the stationary 
recorders not to exceed three in number).• 134/ 

thin this regime the decision makers were given discretion to modify their 
•1l:: :ructions a 

•(d) The Technical Consultants shall have the direction of and authority 
over the location in bjth the United States and the Dominion of Canada, and 
over the installation, tr.aintenance and operation of all apparatus provided for 
in Paragraph 2 and Paragraph 3. They may require from the meteorologist ant 
from the Trail Smelter regular reports as to the operation of all such 
apparatus. 

•(e) The Tec~~~ical Cons~ltants may require regular reports from the Trail 
Smelter as to thE methods of opezation of its plant in such form and at suet 
times as they shall dir~.:tr a.rre the· 'Trail Smelter shall conduct its smelting 
operat.icJr.r. .in confcrmitr w:i tb t.he cl:i rections of the Teochr.ical Consultants and 
of the Trik.•J.O..".al, t~s~ on the result of the data obtained c:!uring the perioa 
here ina:fr.e: n~:svt!~ t and t.h~ Technical Consultants and the Tribunal may change 
or 111odi!.~· &tt any tim~ its or their instructions as to such operations. 

•cfl It is the intent and purpose of the Tribunal that the administration 
of the observations, experiments, and operations above provided for shall be 
as flexible as possible, and subject to change or modification by the 

6 13!1 United Nations, Reports of International Arbitral Awards, vol. III, 
pp. 1934-1935. Emphas1s added. 

134/ ~., p. 1935. 
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Technical Consultants and by the Tribunal, to the end that conditions as they 
at any time may exist, may be changed as circumstances require. 

•(f) The Technical Consultants shall make report to the Tribunal at such 
dates and in such manner as it shall prescribe as to the results obtained and 
conclusions formed from the observations, experiments, and operations above 
prov1ded for. 

•csJ The observations, experiments, and operations above provided for 
lhall continue on a trial basis through the remainder of the crop-growing 
season of 1938, the crop-growing seasons of 1939 and 1940, and the winter 
seasons of 1938-1939 and 1939-1940 and until October 1, 1940, unless the 
Tribunal shall find it practicable or necessary to terminate such trial period 
at an earl1er date. 

•t6) At the end of the trial period above provided for, or at the end of 
such shorter trial period as the Tribunal may find to be practicable or 
necessary, the Tribunal in e final decision will determine upon a permanent 
regime and upon the indemnity and compensation, if any, to be paid under the 
Convention. Such final decision, under the agreements for extension, 
heretofore entered into by the two Governments under Article XI of the 
Convention, shall be reported to the ~overnments within three months after the 
date of the end of the tr1al period. 

~ •(7) The Tribunal shall meet at least once in the year 1939, to consider 
.reports and to take such action as it may deem necessary. 

•(8) In case of disagreement between the Technical Consultants, they 
shall refer the matter to the Tribunal for its decision, and all persons and 
the Trail Smelter affected hereunder shall act in conformity with such 
decision.• ~ 

The regime was financed by the acting Statea 

•clOJ For the carrying out of the temporary rfgime herein prescribed by 
the Tribunal, the Dominion of Canada shall undertake to provide for the 
payment of the following expenses thereofa (a) the Tribunal will fix the 
compensation of the Technical Consultants and of such clerical or other 
assistants as it may find necessary to employJ (b) statements of account shall 
be rendered by the Technical Consultants to the Tribunal and approved by the 
Chairman in writingt (e) the Dominion of Canada shall deposit to the credit of 
the Tribunal from time to time in a financial institution to be designated by 
the Chairman of the Tribunal, auch sums as the Tribunal may find to be 
necessary for the payment of the compensation, travel, and other expenses of 
the Technical Consultants and of the clerical or other assistantst (d) written 
report will be made by the Tribunal to the Dominion of Canada of all the sums 
received and expended by it, and any sum not .expended shall be refunded by the 
Tribunal to the Dominion of Canada at the conclusion of the trial period.• 1111 

135/ ~·· pp. 1935-1936 •. 
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C. Balancing interests 

197. An important element in the process of impact assessment is acco~ating the 
interests of the parties involved with the common interest of the larger 
community. Balancing interests appears to have been an integral part of treaties 
and is referred to in judicial decisions and official correspondence about 
activities with potential harmful impact. The concept of balancing interests in 
terms of •cost-benefit analysis• in torts law relates to balancing economic and 
financial interests and factors involved in a tortious act. In international 
r~lations, treaties and judicial decisions, the concept of balancing interests 
appears to have a broader meaning, it includes some other values in addition to 
economic factors, such as the well-being and health of populations, respect for 
territorial sovereignty and integrity of other States, safety and security of 

·neighbouring States, etc. 

198. Before reviewing treaties and other forms of State practice dealing with the 
concept of balancing interests, two points should be made. First, the initial step 
in balancing interests is to determine what interests each State or the larger 
corr~unity has which should.be balancedJ secondly, whether these interests are 
,·.lent, what is the value to be attached to each interest and how they are to be. 

·?ared with one another. These difficulties arise to some extent in treaties, 
b~.o:. tt"<!>j" ause more sharply in judicial decisions. 

·-~_:.:1 t ila teral agreerr.ents 

J. The concept of balancing interests has to some extent been developed in the 
Convention for the Prevention of Marine Pollution from Land-based Sources and the 
Convention on the Protection of the Marine Environment of the Baltic Sea area. 
Regulations enumerated in annex V of the former Convention are clear attempts to 
balance the interests involved and analyze costs and benefits to different parties 
under various alternatives. Regulations evaluate substances which may be dumped at 
sea, the location of dumping, conditions of dumping, possible effects of such 
substances on, for example, marine life, fish stocks and other uses of the sea, 
etc. The latter Convention has made a similar attempt at balancing interests in 
annex Ill where it enumerates the factors to be considered in establishing criteria 
governing the issue of permits for the dumping of substances at sea. These two 
Conventions are primarily concerned with shared dOLainst consequently, common 
interests of the larger c~~unity of coastal States are mote predominant. Attempts 
are made in the Conventions to accommodate such c~.on interest vith the interests 
of individual States. The Vienna Convention on Civil Liability for Nuclear Damage, 
in balancing inte:ests, introau.:es a concept which may bt called rislt exclusion. 
Accoraingly, when the risK~ involved in acme activities are minimal, they are 
exempt from certein rulee, without of course affecting the question of liability in 
ease of injuz~. ~rticle I (1) (k) (2) of the Convention providesr 

• ... 
~ •An Installation State may, if the small extent of the risks involved ao 

warrants, exclude any small quantities of nuclear material from the 
application of this Convention, provided that -

I··· 
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•(a) ~aK1~um limits for the exlusion of such quantities have been 
established by the Board of Governors of the International ~tomic 
Energy ~gencyJ and 

•(b) any exclusion by an Installation State ia within such established 
limits. 

•The maximum limits shall be reviewed periodically by the Board of Governors. 

• • ••• 

200. In other Conventions dealing with the interests of two or more States 
immediately affected by certain activities, balancing interests focuses primarily 
on the interests of the States immediately involved. ~rticle 2 of the Convention 
on the Protection of the Environment between Denmark, Finland, Norway and Sweden 
clearly shows such a turn of empha&iaa 

•Article 2 

•rn considering the permissibility of environmentally harmful activities, 
the nuisance which such activities entail or may entail in another Contracting 
State shall be equated with a nuisance in the State where the activities are 
carried out.• 

~rticles 6, 7 and 12 of the Convention further provide for methods to be utilized 
in oraer to balance the interests of the parties more effectively. Under 
artic~e 6, the supervisory authority may request the examining authority to 
requi~e, in ao far as ia compatible with the procedural rules of the State where 
the act1Vities are being carried out, that the acting entity submit such additional 
information as the examining authority deems necessary for evaluating the effects 
in the other State. ~rticle 7 empowers the supervisory authority, if it finds it 
necessary on account of public or private interests, to publish communications from 
the examining authority in the local newspaper or to publicize them in some other 
suitable manner. The aupervisory authority, under article 7, la also required to 
institute investigations of the effects in ita own State as it deems necessary. 
~his is, of course, to protect the public or private interests within the State in 
whose territory the activities are taking place. Nevertheless, under article 12, 
the Government of each State concerned may demand that an opinion be given by a 
Commission concerning the permissibility of environmentally harmful activities 
which entail or may entail considerable nuisance in another State. The Commission, 
unless otherwise a~reed, ahall consist of a chairman from a third contracting State 
to be appointed lointly by the partiea and three members from each of the States 
concerned. ~he case cannot be decided upon until the Commission has given its 
opinion. 

201. The concept of balancing interests has also been incorporated in the Protocol 
between France, Belgium and Luxembourg to Establish a Tripartite Standing Committee 
on Polluted ~aters. The Protocol provides for a joint technical sub-committee with 
the function of defining the polluting factors, collecting any appropriate 
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technical opinions and assessing each State's share of responsibility for the 
pollution. 

202. The physical and technical capacity of States in preventing harm through their 
activities have also been re9arded as elements affecting the balancing of 
interests. This does not necessarily mean granting permission to carry out harmful 
activities, but rather providing technical assistance to such countries to prevent 
or minimize harm. Article 202 of the Convention on the Law of the Sea provides for 
such technical assistance: 

•Article 202 

•scientific and technical assistance to developing States 

•states shall, directly or through competent international organizations& 

•(a) promote programmes of scientific, educational, technical and other 
assistance to developing States for the protection and preservation of the 
marine environment and the prevention, reduction and control of marine 
pollution. Such assistance shall include, inter alia\ 

•(i) training of their scientific and technical personnelJ 

•(ii) facilitating their participation in relevant international 
programmes) 

•(iii) s~pplying them with necessary equipment and facilities) 

•(iv) enhancing their capacity to manufacture such equipmentJ 

•(v) developing facilities for and advice on research, monitoring, 
educational and other programmes) 

•(b) provide appropriate assistance, especially to developing States, 
for the minimization of the effects of major incidents which may cause serious 
pollution of the marine environment' 

•(c) provide appropriate assistance, especially to developing States, 
concerning the preparation of environmental assessment•.• 

At least one convention has a~cifically 9tanted preferential treatment to 
developing countries in balancinq lnterest£. Article 203 of the Convention on the 
Law of t.he s~.a •namerates preferential treatJIIer,t for developing States, as followsa 

•Article 203 --
•pn{f:rer.t.it.l treatment for developing States . -

•oeveloping States shall, for the purposes of prevention, reduction and 
control of pollution of the ~arine environment or minimization of its effects, 
be granted preference by international orgnizations ina 
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•(a) the allocation of appropriate funds and technical assistances and 

•(b) the utilization of their specialized services.• 

The preferential treatments do not relax the requirements of minimizing and 
preventing injuries. They give priorities to developing countries in terms of 
allocation of funds and services by international organizations. 

203. In balancing interests, the Convention has also incorporated in article 193 
the pr1nciple of the sovereign right of States to exploit their natural resources. 
Thus it attempts to reconcile the principle of State sovereignty with that of 
international concern for protection of the marine environment. Article 193 states: 

•Article 193 

•sovereign right of States to exploit their natural resources 

•states have the sovereign right to exploit their natural resources 
pursuant to their environmental policies and in accordance with their duty to 
protect and preserve the marine environment.• 

This article, ho~ever, does not provide a more detailed formula or guidelines as to 
how the two competing principles and interests should be reconciled and which one 
prevails in case of conflict. 

204. The Convention on the Law of the Sea, in defining the exclusive economic zone, 
has 9rantec certain rights to and imposed duties on coastal States. The coastal 
States are obligated, in most cases, unilaterally to take into account the rights 
of other States in undertaking activities within their own economic zone. By 
reference to •rights• it appears that those legally protected interests have 
already been determinea either by treaty or under international law. The coastal 
State competence is only to identify them in a particular factual situation. 
Article 56 provides for the sovereign rights and jurisdiction of the coastal State 
over the establishment and use of artificial islands, installations and structures, 
marine scientific research and the protection and preservation of the marine 
env1ronm~nt. This article then provides that, in exercising its rights in the 
exclusive economic zone, the coastal State shall have due regard to the rights and 
duttes of other States' 

•Article 56 

•Rights, juris~iction and ~uties of the coastal State in the 
exclusive economic zone 

•1. In the exclutive economic zone, the coastal State hasa 

•(a) sovereign rights for the purpose of exploring and exploiting, 
conserving and managing the natural resources, whether living or non-living, 
of the sea-bed and subsoil and the superjacent waters, and with regard to 
other activities for the economic exploitation and exploration of the zone, 
such as the production of energy from the water, currents and windsJ 
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•(b) jurisdiction as provided for in the relevant provisions of this 
Convention with regard to& 

•(i) the establishment and use of artificial islands, installations and 
structure, 

•(ii) marine scientific researchJ 

•(iii) the protection and preservation of the marine environmentJ 

•(c) other rights and duties provided for in this Convention. 

•2. In exercising its rights and performing its duties under this 
Convention in the exclusive economic zone, the coastal State shall have due 
regard to the rights and duties of other States and shall act in a manner 
compatible with the provisions of this Convention. 

•3. The rights set out in this article with respect to the sea-bed and 
subsoil shall be exercised in accordance with Part VI.• 

Also article 58 of the Convention, which provides freedom of navigation and 
overfllght, the laying of submarine cables and pipelines and other internationally 

~·.·ful uses of the sea related to those freedoms for all States within the 
~~elusive econom1c zone, obligates the States to have due regard to the rights and 
duties of the coastal State, as follows: 

•Article 58 

•Rights and duties of other States in the exclusive economic zone 

•1. In the exclusive economic 'one, all States, whether coastal or 
land-loc~ed, enjoy, subject to the relevant provisions of this Convention, the 
freedoms referred to in article 87 of navigation and overflight and of the 
laying of submarine cables and pipelines, and other internationally lawful 
uses of the sea relatee to these fu·~-cms, such as those associated with the 
operation of ships, aircraft and su~rine cables and pipelines, and 
compatible with the other provisions of this Convention. 

•2. Articles 88 to 115 and other pertinent rules of international law 
apply to U.e exclu£d\·e 1teonomic zone in so far as they are not incompatible 
with this ;:-;..,rt. 

•3. In exercising their rights and performing their duties under this 
conv~ntion in the exclusive economic zone, States shall have due regard to the 
~1gnts and duties of the coastal State and shall comply with the laws and 
regulations adopted by the coastal State in accordance with the provisions of 
thls Convention and other rules of international law in so far as they are not • 

• incompatible with this Part.• 

205. Further, article 59 of the·convention provides that in circumstances where the 
convention coes not attribute rights or jurisdiction to the coastal State or to 
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other States within the exclusive economic zone, and a conflict arises, the States 
involved ahall resolve the conflict on the basis of equity, taking into account the 
importance of the interests of the parties involved as well as the interest of the 
larger co~~unity. The article providesa 

•sasis for the resolution of conflicts regarding the attribution of 
rights and jurisdiction in the exclusive economic zone 

•xn cases where this Convention does not attribute rights or jurisdiction 
to the coastal State or to other States within the exclusive economic zone, 
and a conflict arises between the interests of the coastal State and any other 
State or States, the conflict should be resolved on the basis of equity and in 
the light of all the relevant circumstances, taking into account the 
respective importance of the interests involved to the parties as well as to 
the international community as a whole.• 

In this article reference is made to •interests• and not •rights•. This broad 
language poses some of the difficulties stated at the beginning of this section, 
namely, what those interests are and how they are to be evaluated in comparison 
with the interests of the acting State. 

206. Attempts to balance and accommodate interests have also been made in 
articles 60 and 61 of the convention on the Law of the Sea. Article 60, for 
example, grants competence to the coastal State to establish inter alia artificial 
islands and other structures, while stating that such installations and the safety 
zones around them may not be established where they could interfere with the use of 
recognized sea lanes essential to international navigation. The article provideaa 

•Artificial islands, installations and structures in the 
exclusive economic zone 

•1. In the excluaive economic zone, the coastal State ahall have the 
excluaive right to construct and to authorize and regulate the construction, 
operation and use ofr 

•(a) artificial islandsJ 

•(b) installation• and atrueturel for the purposes provided for in 
article 56 and other economic purpoaeiJ 

•(c) installation• an~ etructures which may interfere vith the exercise 
of the rights of the coastal State tn the aone. 

•2. , ~he coaatal State ehall have exclusive juriadictlon over euch 
artificial islands, installation• and atructurea, including juriediction vith 
regard to cuetoma, fiscal, health, aafety and immigration laws and regulations. 
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•3. Due notice must be given of the construction of such artificial 
islands, installations or structures, and permanent means for giving warning 
of their presence must be maintained. Any installations or structures which 
are abandoned or disused must be entirely removed. 

•4. The coastal State may,· where necessary, establish reasonable safety 
zones around such artificial islands, installations and structures in which it 
may take appropriate measures to ensure the safety both of navigation and of 
the artificial islands, installations and structures. 

•s. The breadth of the safety zones shall be determined by the coastal 
State, taking into account applicable international standards. Such zones 

·shall be designed to ensure that they are reasonably related to the nature and 
function of the artificial islands, installations or structures, and shall not 
exceed a distance of 500 metres around them, measured from each point of their 
outer edge, except as authorized by generally accepted international standards 
or as recommended by the competent international organization. Due notice 
shall be given of the extent of safety zones. 

•6. All ships must respect these safety zones and shall comply with 
generally accepted international standards regarding navigation in the 
vicinity of artificial islands, installations, structures and safety zones. 

•7. Artificial islands, installations and structures and the safety 
zones round them may not be established where interference may be caused to 
the use of recognized sea lanes essential to international navigation. 

•a. Artificial islands, installations and structures do not possess the 
status of islands. They have no territorial sea of their own, and their 
presence does not affect the delimitation of the territorial sea, the 
exclusive economic zone or the continental shelf.• 

201. Similarly, article 61 grants competence to coastal States to establish 
policies and programmes for the catch of the living resources in their exclusive 
economic zone. However, the article indicates that in establishing such policies, 
the coastal State shall take into account certain factor•• ineluaing the economic 
needs of coastal fishing countries and the special requi~em•nts of developing 
countries. The article provides: 

•Article 61 

•1. The coast.el. State shall determine the allowable catch of the living 
resources in ita exclusive economic zone. 

•2. Tne coastal State, taking into account the best scientific evidence 
available to it, shall ensure through proper conservation and management 
measures that the maintenance of the living resources in the exclusive 
economic zone is not endangered by over-exploitation. As appropriate, the 
coastal State and competent international organizations, whether subregional, 
regional or global, shall co-operate to this end. 

.- . 
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•3. Such measures shall alae be designed to maintain or restore 
populations of harvested species at levels which can produce the maximum 
sustainable yield, as qualified by relevant environmental and economic 
factors, including the economic needs of coastal fishing communities and the 
special requirements of developing States, and taking into account fishing 
patterns, the interdependence of stocks and any generally recommended 
international ~inimwm standards, whether subregional, regional or global. 

•c. In taking such measures the coastal State shall take into 
consideration the effects on species associated with or dependent upon 
harvested species with a view to maintaining or restoring populations of such 

-ASsociated or dependent species above levels at which their reproduction may 
become seriously threatened. 

•s. Available scientific information, catch and fishing effort 
atatistics, and other data relevant to the conservation of fish stocks shall 
be contributed and exchanged on a regular basis through competent 
international organizations, whether subregional, regional or global, where 
appropriate and with participation by all States concerned, including States 
whose nationals are allowed to fish in the exclusive economic zone.• 

208. In relation to the utilization of the living resources in the exclusive 
economic zone, the Convention provides that. the coastal State take into account the 
requirements of developing States in the region or subregion. It alao provides 
that the coastal States, in order to minimize negative economic impact of thei~ 
activities upon States whose nationals have habitually fished in the zone, shall 
take certain steps in this regard. Article 62 providesa 

•Article 62 

•utilization of the living resources 

•1. The coastal State shall promote the objective of opti~um 
utilization of the living resources in the exclusive economic zone without 
prejudice to article 61. 

•2. The coastal State shall determine ita capacity to harvest the 
living resources of the exclusive economic &one. Where the coastal State does 
not have the capacity to harvest the entire allowable catch, it shall, through 
agreements or other arrangements and pursuant to the terma, conditions, laws 
and regulations referred to in paragraph 4, 9ive other States access to the 
aurplua of the allowable catch, having particular regard to the provisions of 
articles 69 and 70, especially in relation to the developing States mentioned 
therein. 

•3. In 9iving access to other States to ita exclusive economic zone 
under this article, the coastal State ahall take into account all relevant 
tactora, including, inter alia, the aignificance of the living reaources of 
the area to the economy of the coastal State concerned and ita other national 
interests, the provisions of artielea 69 and 70, the requirement• of 
developing States in the aubregion or region in harveating part of the surplus 
and the need to minimize economic dislocation in States whose nationals have 
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habitually fished in the 1one or which have made substantial efforts in 
research and identification of stocks. 

•4. Nationals of other States fishing in the exclusive economic zone 
shall comply with the conservation measures and with the other terms and 
conditions established in the laws and regulations of the coastal State. 
Theee laws and regulations shall be consistent with this Convention and may 
relate, inter alia, to the followingr 

•(a) licensing of fishermen, fishing vessels and equipment, including 
payment of fees and other for~s of re~uneration, which, in the case of 

;. developing coastal States, may consist of adequate compensation in the field 
of financing, equipment and technology relating to the fishing industry, 

•(b) determining the species which may be caught, and fixing quotas of 
catch, whether in relation to particular stocks or groups of stocks or catch 
per vessel over a period of time or to the catch by nationals of any State 
during a specified periodJ 

•(c) regulating seasons and areas of fishing, the types, sizes and 
amount of gear, and the types, sizes and number of fishing vessels that may be 
usedJ 

•(d) fixing the age and size of fish and other species that may be 
caughtJ 

•(e) specifying information required of fishing vessels, including catch 
and effort statistics and vessel position reportaJ 

•(f) requiring, under the authorization and control of the coastal 
State, the conduct of specified fisheries research programmes and regulating 
the conduct of such research, including the aanpling of catches, disposition 
of samples and reporting of associated scientific dataJ 

•(g) the placing of observ•r• or trainees on board such vessels by the 
coastal StateJ 

8 (h) the landing of all or any part of the catch by such vessels in the 
porta of the coast.al St.te1 

8 (1) ter.e and conditions relating to joint ventures or other 
co-operative arrangementiJ 

•(j) requirements for the training of personnel and the transfer of 
fisheries technology including enhancement of the coastal State's capability 
of undertaking fisheries researcht 

8 (k) enforcement procedures. 

•s. Coastal States shall give due notice of conservation and management 
lava and regulations.• 

I • • • 

.· 



Bilateral agreements 

A/CN.4/384 
English 
Page 135 

209. The concept of balancing interests by' deciding whether and under what 
conditions certain activ1ties with potential injuries may be undertaken has also 
been incorporated in bilateral agreements. In this respect the interests of acting 
entities, 1ncluding private entities, as well as the common interest of the States 
who are parties to the agreement, appear to have been taken into account. For 
example, art1cle 4 of chapter I of the Agreement between Finland and Sweden 
concerning frontier rivers States that where there are a number of projects 
involved affecting the same waters, preference shall be given to the project which 
may be assumed to be of the greatest public and private benefit. Thus, conflicting 
interests shall be accommodated in such a way that each may be satisfied without 
substantial inJury to the others. This article 4 providesr 

•Article 4 

•xn cases involving a number of different projects which affect the same 
waters or for some other reason cannot be carried out concurrently, preference 
shall be given to the.project which may be assumed to be of the greatest 
public and private benefit. Conflicting interests shall, in so far as 
possible, be adjusted in such a way that each may be satisfied without 
substantial injury to the others.• 

210. Article 3 of chapter Ill of the above Agreement further provides that where 
any person would suffer damage or inconvenience as 1 result of hydraulic 
construction works, the works shall be carried out only if they can be shown to 
bri~ public or frivate benefit that substantially outweighs the inconvenience. 
The same article provides that where the injury from an activity is a substantial 
deterioration in the living conditions of the population or causes a permanent 
change in natural condltions which might entail substantially diminished comfort 
for p~ople living in the vicinity or a significant nature conservancy loss or where 
sign1f1cant public interests would be otherwise prejudiced, the construction may be 
permitted only if it is of particular importance to public interests. This article 
states a 

•Article 3 

•where any person would suffer damage or inconvenience as a result of 
hydraulic construction works, the works shall be carried out only if they can 
be shown to bring public or private benefit that substantially outweighs the 
inconvenience. 

·~here the construction would result in a substantial deterioration in 
the living conditions of the population or cause a permanent change in natural 
conditions auch as might entail substantially diminished comfort for people 
living in the vicinity or a significant nature conservancy loss or where 
signiflcant public interests would be otherwise prejudiced, the construction 
shall 'be permitted only if it is of particular importance for the economy or 
for the locality or from some other public standpoint. 

•compensation pursuant to chapter 7 shall be paid in respect of any 
damage or inconvenience.• 
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211. Finally, article 5 of chapter VI of the above Agreement provides that in 
deciding whether permission should be granted to undertake the activities, equal 
consideration shall be given to conditions in both countries. Thus, a site shall 
be selected for the operations so that the purpose can be achieved in such a way as 
to cause minimum inconvenience' 

•Article 5 

•compensation pursuant to chapter 7 shall be paid in respect of any 
damage or inconvenience caused by the operations referred to in article 3. 

•xn deciding whether permission should be granted for the operations, 
equal consideration shall be given to conditions in the two States. 

•A site shall be selected for the operations such that their purpose can 
be achieved in such a manner as to cause minimum inconvenience and without 
unreasonable costs.• 

This agreement has attempted to reconcile the public with the private interest as 
well as with the other interests that both countries may have. 

212. The preamble of the 1983 agreement between the United States and Mexico refers 
the long-term social well-being and the economic interests of the contracting 

.rties as well as of the global community. It provides& 

• ••• 

•Reco9nizing the importance of a healthful environment to the long-term 
economic and social well-being of present and future generations of each 
country as well as the global communityr 

• • ••• 

213. The Convention between Norway and Sweden on Certain Questions relating to the 
Law on watercourses incorporates the concept of balancing interests in article s. 
Accordingly, it\ deciding whether a partic~,;lar activit:,· aay bE: carried out, its 
effects on t-~·t.h cOi.lnt..ries sball be t.aken into consideration. As a result, the 
article pro;ides thot the utility of an activity shall be considered solely in 
relation to th& maintenance of the woatertall, or to t.he transport or floating 
interest on account of whir.h the: •ctivit.y ia. t.o be carried out. Therefore, as a 
matter of general pxincifl~, the ~val~ation of any undertaking should be based on 
its usefulnns to t.Mi.t jc·in~U:rs,. while taking into account its effect on both 
countries. 1n~ Mltl~le atatesc 

•Article 5 

•In deciding whether an undertaking may be carried out, its effects in 
~ bOth countries shall be taken into consideration. As a rule, however, the 

utility of the undertaking shall be considered to be solely its utility for 
the waterfall, the immovable property, or the transport or floating interest 
on account of which the undertaking is to be carried out.• 

/ ... 
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214. The Convention concerning the Boundary ~aters between the United States and 
Canada provides a set of preferences for use of the joint waters by each State even 
within its own territory. Furthermore, it states that the International Joint 
Commission, a joint commission between the two States, may at its discretion 
approve any undertaking conditional upon the construction of remedial or protective 
works to compensate so far as possible for the particular use or diversion 
proposed. In such cases the Commission may require that suitable and adequate 
provis1on be made for the protection and indemnity against injury of any interests 
on either side of the boundary. Article VIII of the Convention provides1 

•Article VIII. 

•This International Joint Commission shall have jurisdiction over and 
shall pass upon all cases involving the use or obstruction or diversion of the 
waters with respect to which under Articles III and IV of this treaty the 
approval of this Commission is required, and in passing upon such cases the 
Commission shall be goverened by the following rules or principles which are 
acopted by the High Contracting Parties for this purposea 

•The High Contracting Parties shall have, each on its own side of the 
boundary, equal and similar rights in the use of the waters hereinbefore 
oefined as boundary waters. 

•The following order of precedence shall be observed among the various 
uses enumerated hereinafter for these waters, and no use shall be permitted 
which tends materially to conflict with or restrain any other use which is 
given preference over it in this order of precedencea 

•(1) Uses for domestic and sanitary purposesr 

•t2) Uses for navigation, including the service of canals for the 
purposes of navigationr 

•(J) Uses for power and for irrigation purposes. 

•The foregoing provisions shall not apply to or disturb any existing uses 
of bOunaary waters on e1ther aide of the boundary. 

•The requirement for an equal division may in the discretion of the 
Commission be suspended in cases of temporary diversions along boundary waters 
at points where such equal division can not be made advantageously on account 
of local conditions, and where such diversion does not diminish elsewhere the 
amount available for use on the other aide. 

•The Commission in its discretion may make ita approval in any case 
conditional upon the construction of remedial or protective works to 
compensate so far as possible for the particular use or diversion proposed, 
ana in such cases may require that suitable and adequate provision, approveo 
by the Commission, be made for the protection and indemnity against injury of 
any interests on either side of the boundary. 
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•In cases involving the elevation of the natural level of waters on 
either side.of the line as a result of the construction or maintenance on the 
other side of·remedial or protective works or dams or other obstructions in 
boundary waters or in waters flowing therefrom or in waters below the boundary 
in rivers flowing across the boundary, the Commission shall require, as a 
condition of its approval thereof, that suitable and adequate provision, 
approved by it, be made for the protection and indemnity of all interests on 
the other side of the line which may be injured thereby. 

•The majotity of the Commissioners shall have power to render a 
decision. In case the Co~~ission is evenly divided upon any question or 
matter presented to it for decision, separate reports shall be made by the 

·commissioners on each side to their.own Government. The High Contracting 
Parties shall thereupon endeavor to agree upon an adjustment of the question 
or ~atter of difference, and if an agreement is reached between them, it shall 
be reduced to writing in the form of a protocol, and shall be communicated to 
the Commissioners, who shall take such further proceedings as may be necessary 
to carry out such agreement.• 

215. Under article 29 of the German-Danish frontier river Treaty, 136/ the Frontier 
~ater Commission will balance the interests of the parties in the case of works on 
a large scale. The Commission may take certain decisions regarding the direction 
of the flow of the river regardless of the opposition of the parties. In such 
cases, of course, compensation shall also be paid to injured individuals. The 
·!"ticle sutess 

•In the case of works on a large scale, the Frontier Water commission 
may, however, direct that the water should be caused to flow round one or more 
properties adjacent to the watercourse, or that the water shall be discharged 
into another watercourse without regard to the opposition of the parties 
concerned. In such cases, compensation shall be granted to persons suffering 
prejudice for any loss and damage caused.• 

The second paragraph of article 26 also appears to have accommodated the interests 
ot the parties when it states that the riparian proprietors must, subject to 
compensation, per~it certain changes in the watercourse. Hence when certain 
activities are important to the acting State and the injuries are not devastating 
to the injured State and could easily be compensated, the activities may be 
undertaken, but co~nsa~ion should ~hen be nade. The paragraph reads& 

•Th~ riparian proprietors ~ust pet~it, subject to compensation, the 
erection at or in the vat~:eourse of subsidiary works neces~aty to carry out 
the regularisation of a 1i~er bed, the deposit of earth, stones, gravel, sand, 
wood, etc., on the land on the b&nJ:r., t.be transport to and fro of such 
materiah and the stori~ and transport to and fro of building materials, and 
must also ~~ant regular right of access to the workmen and inspectors.• 

136/ Agreement for the Settlement of Questions Relating to Watercourses and 
Dikes on the German-Danish Frontier (10 April 1922). 
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A/CN.4/384 
Englilh 
Page 139 

216. In aome bilateral agreement& interests have been balance~ by the ~iviaion of 
responsibilities between the partiea. The Unite~ Statea, 1n at least tvo 
agreements vith Italy 137/ an~ the Netherlan~• 138/ regar~ing the use of their port 

137/ Agreement between the Government of Italy on the Ole of Italian porta by 
the N.S. Savannah (23 November 1964). Article• III an~ IV of the treaty rea~& 

•Article Ill 

•port Arrangement• 

•(a) The Italian Government aha11 give the competent authorities the 
instructions necessary for the entry of the Ship into Italian ports an~ for 
the use thereof. 

•(b) The competent Italian authoritiea ahall take a~l ne~essary measure• 
for fire safety and police protection, crowd control, .and the general 
preparation of facilities relating to the entry of the Ship. 

•(c) Control of public access to the Ship ahall be the responsibility of 
the Master of the Ship. Special arrangements for auch control shall be agree~ 
upon by the Master and the authorities ~eaignated by the Italian Government. 

•(d) The Master ahall comply vith local regulations. If the Operator or 
~ the Master himself consi~ers that the application of those regulations doea 

not fulfil the safety requirements of operation of the nuclear plant, the 
necessary measures ahall be agree~ upon in this connection. 

•(e) The Italian Government ahall aee to the aurveillance of the areal 
in the vicinity of the Ship, vith the assistance of the Government of the 
United States, as mutually agreed. 

• 
•Article tv 

•Inspection 

•while the Ship 11 in Italian territorial vatera, the ~esignate~ 
authorities ahall have reasonable access to it for purpose• of inspecting the 
Ship and ita operating recorda and program data, to ~etermine whether it baa 
been operated in accordance vith the Manual of Operationa.• 

138/ Operational Agreement on Arrange~enta for a Vieit of the N.S. savannah to 
the Netherlan~a (20 May 1963). Articles 14, 15, 16 and 22 of the A;reement providel 

•Article 14 

•Local authorities ahall provi~e for normal fire an~ police protection, 
and crowd control and ahall make veneral preparation• in the port area for the 
visit of the Ship. 
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by ita nuclear ship, has divided the responsibility for the port'• security 
arrangements and inspection of the ship between the master of the ship and the port •• 
authorities. The host Governments are responsible for taking all neceseary 
aeasures for fire safety and police protection, crowd control and the general 
preparation of facilities relating to the entty of the ship. The designated 
a~thorities of the host countries slutll also t1ave reasonable access to the ship for 
purposes of inspection to determine whether it has been operated in accordance with 
the required regulations. It appears that once an activity is taking place within 
the territory of the potentially injured State, local security is the 
responsibility of that State. 

Judicial decisions and State practice other than agreements 

217. In judicial decisions and official correspondence characterization of harm has 
•:-·· ,.n 111uch influenced by the balancing of interests. 'nlus, there appears to be no 

~ed and definite substantive rule on what constitutes injury. Rather there are a 
aet of factors which have been balanced against one another. In some judicial 
decisions regarding competing uses of shared resources, certain uses have been 
given priority over others. The priority of one use over others occasionally 

(continued) 

•Article 15 

•control of public access to the Ship shall be the responsibility of the 
Master of the Ship. Special arrangements relating to such control shall be 
~de by the Master with the concurrence of the authorities assigned therefor 
by the Netherlands Government. 

•xnspect ion 

•Article 16 

•while the Ship is in Netherlands waters or in the port area of Rotterdam 
the authori~ies assigned therefor by the Netherlands Government shall have 
reasonable access to the Ship to enable them to carry out the inspections as 
described in ReconM~ndation 11 of Annex C to Ule Final Act of the 
International Conference on SAfety of Life at Sea, 1960, and to determine 
whether the Ship has ~n and is being or~rated in accordance with its Safety 
Assessmcr.t and its £P.!rating Manual.• 

•security 

•Article 22 

•As regards the security of the Ship while in Netherlan~s water• the 
Netherlands Government only accepts the responsibilities it usually accepts 
with regard to conventional ahips.• 
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appears to have been effected by crisis conditions, such as the degree of tension 
and instability in international relations, etc. For example, the United States 

•• and Great Britain, in preparing for their nuclear tests in Eniwetok Islands and 
Christmas Islands in the mid-1950s took the position that military exercises were a 
traditional use of the high seas. Thus their establishment of danger areas, on the 
basis of their information, would not result in substantial losses. Finally, they 
claimed that the inconvenience which the tests ~y cause for other traditional uses 
of the high seas could not undermine the military uses. They further claimed that 
their military use of the high seas was not only for the protection of important 
security interests of their respective countries, but also for the strengtheing of 
security of the •free world•. They unilaterally balanced their security needs with 
the interests of some other States in remaining free of the health hazards of 
fall-out or radioactivity. Security won in the balance. 

218. The United States, in a note dated 19 March 1956 to the Japanese Government, 
stated their positiona 

•xt cannot be regarded as established on the basis of present information 
that substantial economic losses will result from the establishment of the 
danger area. Military exercises are a traditional use·of the high seas, and 
the Government of the United States considers that inconvenience for other 
tradltional uses which may result therefrom is not compensable as a matter of 
right. 

•1n conclusion the Acting Secretary wishes to give the assurance that the 
United States continues only such tests as are essential to the strength of 
~the free world defense and security. It has sought and will continue to seek 
~ith renewed efforts a 1ystem for a safe-guarded and controlled disarmament 
program which ultimately may lead to the type of action envisaged by the 
resolutions of the Japanese Diet. 

•The United States recognizes and strongly sympathizes with the humane 
motivations which inspired the resolutions of the Japanese Diet, but is 
constrained to point out that the problem of suspen~ing nuclear weapons tests 
cannot be treated separately from the establishment of a safeguarded and 
controlled disarmament program. 

•The United States Government is convinced that the proposed nuclear 
tests are vital to its own defense and the defense of the free world because 
the possession and competence in the use of nuclear weapons by leading nations 
of the free world are the chief deterrent to aggression and to war. 
International agree~ent to abandon tests without effective safeguards against 
the clandestine development of new weapons would involve a reliance by the 
United States upon the good intentions of certain nations not justified by the 
record of their actions in the past. 
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•The United States Government is convinced that no world-wide health 
hazard exists from the past or planned tests. In this connection the United 
States proposed a resolution unanimously adopted by the United Nations Tenth 
General Assembly establishing a scientific committee on radiation, of which 
Japan is a ~mber, to facilitate pooling and distribution of all available 
scientific data on the effects of radiation upon man and his environment. 
Puring the forthcoming tests the United States will make every effort to 
eliminate any danger and to mini~ize any inconvenience to maritime commerce 
and fishing.• 139/ 

219. Great Britain, in defending its nuclear tests, considered the temporary use of 
areas outside territorial waters for nuclear testing similar to using those waters 
for gunnery or bombing precticea such use had never been considered a violation of 
the principle of freedom of navigation on the high seas and hence no special 
a9reement was called for. Great Britain considered the announcement of a temporary 
danger area on the high seas to have been in the safety interest of others, and 
that Great Britain had tried not to interfere with regular shipping routes. 140/ 

220. Some decisions imposing the duty to balance the interests of the States 
parties refer to interests in general terms and leave it up to each State 
individually to determine which factors are to be weighed. The La~e Lanoux 
Tribunal took this approach& 

•The Tribunal is of the opinion that, according to the rules of good 
faith, the upstream State is under the obligation to take into consideration 
the various interests involved, to seek to give them every satisfaction 
compatible with the pursuit of its own interests, and to show that in this 
regard it is genuinely concerned to reconcile the interests of the other 
riparian State with its own.• 141/ 

221. Balancing interests through eo-operation between the parties involved to 
modify a plL~ in order to protect their interests without halting an activity vas 
clearly reflected in such eo-operation between the United States and Mexico. In 
1957, Mexico decided to construct highways near the United States' frontier. The 
construction of the highways, as tbey vere originally planned, would have greatly 
increased the natural flow of water from that patt of Mexico into the United Statel 
and would have caus~ injurie• to reside~ts and their pro~rty located in the 
United Stat~~. Reali~ing the importanc~ of tb• construction of the highway to. 
Mexico, tb~ Unittd States Section of the Commission on International Boundary and 
Water Corr~ission (between Mexico and the United States) acted for two years in an 
engineering advisory capacity to the United States Department of State and the 
American Consulate in Mexico in their informal discussion of the projects and the 

139/ Whiteman, op. cit., vol. 4, pp. 576-577. 

140/ ~., p. 600. 

141/ International Law Reports (1957), p. 139. 

·. 
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safety precautions considered essential to prevent the injuries which may have been 
caused by the construction of the highway. 142/ As a result of the technical 
discusdsions, several modifications of the original plans were agreed upon. 

222. In at least one case, the issue of tolerance of •natural risk• vas brought up 
in a judicial decision. In the case of Aargau v. Solothurn, 143/ in the first 
phase, the Swiss Federal Court ruled in favour of the corr.plete protection from the 
risks associated with target practice in the neighbouring canton's border area, 
based on applicable principles of international law. 143/ In the second phase, 
however, the Court reversed itself and permitted continued operat~on of the target 
practice. 143/ The Court found that in spite of additional safety measures, the 
probability of stray bullets could not be eliminated. It concluded that the 
cont1nued use of the range caused a •practically inevitable natural risk•, one that 
had to be tolerated between neighbours. !!!f Apparently, the reversal vas due to 
federal legislation passed after the first decision. The legislation required 
local communities to provide military target practice facilities. Since absolutely 
safe practice facilities in the communities concerned were unavailable, the Court 
found that the neighbouring· canton's demand for absolute protection against 
transbounoary crossong of bullets was in conflict with the ·implementation of the 
federal leg1slat1on. 144/ 

223. In judicial decisions among the federated 
Court has referred to the prior existence of a 
deserves relative but not absolute protection. 
Supreme Court prov1ded& . 

States, the United State Supreme 
beneficial use as a factor which 
In hashington v. Oregon, 145/ the 

~·A prior1ty once acquired or put in course of acquisition by the posting of a 
not1ce may be lost to the claimant by abandonment or laches ••• The essence of 
the doctrine of prior appropriation is beneficial use, not a stale or barren 
~· Only d1l1gence and good faith will keep the privilege alive.• 146/ 

224. In Nebraska v. wxoming, 147/ while the Supreme Court acknowledged the 
importance of prior appropriation of waters, it held that it must be balanced 
against other factors and thus that factor vas not per se the determining element& 

142/ ~hiteman, op. cit., p. 260. 

143/ Judgement of 1 November 1900, 26 BGE.l, p. 444, quoted in Mandl, •An 
international legal perspective on the conduct of abnormally dangerous activities 
in frontier areas, • Ecology Law Quarterly, vol. 7, (1978), p. 13. 

144/ ~-· judgement of 4 February 1915. 

145/ Vnited States Re~rts, vol. 297, p. 517. 

146/ ~-· p. 527. Emphasis added. 

147/ ~-· vol. 325, p. 589. 
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•[Priority of appropriation is the guiding principle but] physical and 
climatic conditions, the consumptive use of water in the several sections of 
the river, the character and rate of return flows, the extent of established 
uses, the availability of storage water, the practical effect of wasteful uses 
on downstream areas, the damage to upstream areas as compared to the benefits 
to downstream areas if a limitation is imposed on the former.• 148/ ~ 

225. The Supreme Court has also referred to reciprocal restraints in demands by 
rarties about using a shared resource. In New Jersey v. New York 149/ the Supreme 
Court emphasized that just as the upper riparian could not cut off the flow of 
water towards the lower riparian, the latter could not require the former to give 
up its interests in the river so that river •ight come down to the latter 
undiminished. 

226. The United States Supreme Court has rejected the concept of future use as an 
lement which should frustrate present equitable use. In Connecticut v. 
~ssachusetts, 150/ the Supreme Court, after reviewing arguments supporting the 

~rant1n9 of an injunction against a diversion by Massachusetts of waters of an 
interstate river, concludeda 

•At most, there is a mere possibility that at some undisclosed time the owner 
(of an allegedly affected power station in Connecticut), were it not for the 
diversion, might construct additional works capable of using all the flow of 
the river including the waters proposed to be taken by Massachusetts. The 
injunction will not issue in the absence of actual or presently threatened 
interference.• 151/ 

227. In the same case, the'United States Supreme Court has also touched upon the 
principles of efficient use and alternative modes of resource use to avoid 
transboundary injuries. In the above case, the Supreme Court examined in detail 
the possible consequences for both Connecticut and Massachusetts of feasible 
)lternative arrangements according to which ~assachusetts could have avoided a 
jiversion of waters !rom an interstate stream and any possibility of conflict with 
the lower riparian Connecticut. lS2/ Similarly in Kansas v. Colorado, 153/ the 
Supreme Court exa~ined the changes brought about in Kansas, the lower riparian, as 
a result of the appropriation of a certain portion of the flow of their shared 
river by Colorado. The Court stated& 

148/ ~., p. til6. 

149/ !hid., vc::l. 283, pp. 342-343. 

150/ ~·· vol. 2'82, p. 660. 

151/ ~., p. 673. 

'152/ ~., pp. 668-674. 

153/ ~., vol. 206, P• 46. 
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•if there may be many thousands of acres in Colorado destitute of vegetation, 
~hich by the taking of ~ater from the Arkansas River and in no other ~ay can 
be made valuable as arable lands producing an abundance of vegetable 9rowth1 

and this transformation of desert land has the effect, through percolation of 
~ater in the soil, or in any other ~ay, of giving to ~ansas territory, 
although not in the Azkansas Valley, a benefit from ~ater as great as that 
~hich would enure by keeping the flow of the Arkansas in its channel 
undiminished, then we may rightfully regard the usefulness to Colorado a1 
Justifying its action ••• • 154/ 

In the same case the Court referred to the principle of non-discrimination as 
relevant in balancing the interests of the two federated States. The Supreme Court 
noted: 

•As ~ansas thus recognizes the right of appropriating the waters of a stream 
(within its own boundaries) for the purpose of irrigation, subject to the 
condition of an equitable diversion between the riparian proprietors, she 
cannot complain if the same rule is administered between herself and a sister 
State.•. lSS/ 

228. The superiority of the principle of perfect equality of States over any 
preferential treatment was reflected in the decision of the Permanent Court of 
International Justice in the River Oder casea 

•[A] community of interest in a navigable river becomes the basis of a 
common legal right, the essential features of which are the perfect equality 

' of all r1parian States in the use of the whole course of the river and the 
exclusion of any preferential privilege of any one riparian State in relation 
to the others.• li!/ 

If the concept of •perfect equality• refera only to the physical and geographical 
relationship among States and between them on the one hand, and a shared resource 
on the other hand, it is then a a1mple and rather a mechanical formula. But if if 
purports to consider factor• of an economic, social, historical, humanitarian, etc. 
nature then it appears to be much too complicated. 

229. In determining how a shared resource or its use between two or more States 
should be dl&tributed, the position of the International Court of Justice has 

154/ ~-· pp. 100-101. 

155/ ~., pp. 104•105. 

156/ Case relating to the Territorial Jursidiction of the International 
Commission of the River Oder (P.C.I.J., Series A, No. 23 (1929), p. 27). 
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undergone a change. In the Anglo-Norwegian Fisheries Case, 157/ in deciding 
whether the 1935 Norwegian Decree concerning the delimitation of the Norwegian 
fisheries zone was compatible with the principles of international law, the court 
emphasized primarily the geographical factors of the coastal configuration. After 
referring to some rather vague criteria to provide an adequate basis for a 
decision, the Court basically examined the geographical configuration of the 
coastal States. At one point, though the Court referred to •practical needs and 
local require~ents•, it concluded that the drawing of baselines must not depart to 
any appreciable extent fro~ the general direction of the coast. Finally the Court 
mentioned certain economic interests peculiar to a region as relevant factors: 

•In this connection, certain basic considerations inherent in the nature 
of the territorial sea, bring to light certain criteria which, though not 

.entirely precise, can prov1de courts w1th an adequate basis for their 
decisions, which can be adapted to the diverse facts in question. 

•Among these considerations, some reference must be made to the close 
dependence of the territorial sea upon the land domain. It is the land which 
confers upon the coastal State a right to the waters off its coasts. It 
follows that while such a State must be allowed the latitude necessary in 
order to be able to adapt its delimitation to practical needs and local 
requirements, the drawing of base-lines must not depart to any appreciable 
extent from the general direction of the coast. 

•Another fundamental consideration, of particular importance in this 
ease, is the more or less close relationship existing between certain sea 
areas and the land formations which divide or surround them. The real 
question raised in the choice of base-lines is in effect whether certain sea 
areas lying within these lines are sufficiently closely linked to the land 
domain to be subject to the regime of internal waters. This idea, which is at 
the basis of the determination of the rules relating to bays, should be 
liberally applied in the ease of a coast, the geographical configuration of 
which is as unusual as that of Norway. 

•Finally, there is one consideration not to be overlooked, the scope of 
which extends beyond putely geographical factorsr that of certain economic 
interests peculiar to a region, the reality and importance of which are 
clearly evid~nced by a lonq usage.• 158/ 

230. sO~e 16 ye11r.'S later. the Court, in tt1e North Sea Continental Shelf Case, 159/ 
appeared to be moving away from emphasis on geographical factors. In that ease 

157/ I.C.J. Reports 1951, p. 116. 

158/ ~., p. 133. Emphasis added. 

159/ I .C .J. Reports 1969, p. 12. 
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Denmark and the Netherlands claimed that their continental shelves with the Federal 
Republic of Germany should be delimited in accordance with article 6 of the Geneva 
Convention on the Continental Shelf of 1958. ~is article refers to •equidistance• 
as the applicable principle to divide continental shelves in the absence of any· 
agreements among the States, unless, or to the extent to which, •special 
circumstances• are recognized to exist. The Court concluded that the application 
of article 6 of the Geneva Convention was not obligatory between the parties. The 
Court, then, introduced the concept of •equitable principles• aa the foundation of 
the concepts of •justice• and •9ood faith•. ~e Court stated that geographical 
factors are not the only considerations. Rather, the Court said that there was~ 
legal limitation to the factors to be considered in order to make it possible to 
apply the equitable proceduresa 

•t3. In fact, there is no legal limit to the considerations which States 
may take account of for the purpose of making sure that they apply equitable 
procedures, and ~ore often than not it is the balancing-up of all such 
considerations that will produce this result rather than reliance on one to 
the exclusion of all others. The problem of the relative weight to be 
accorded to different considerations naturally varies with the circumstances 
of the case. 

•t4. In balancing the factors in question it would appear that various 
aspects must be taken into account. Some are related to the geological, 
others to the geographical aspect of the situation, others again to the idea 
of the unity of any deposits. These criteria, though not entirely precise, 

~· can provide adequate bases for decision adapted to the factual situation. 
n. 

•9s. The institution of the continental shelf has arisen out of the 
recognition of a physical facti and the link between this fact and the law, 
without which that institution would never have existed, remains an important 
element for the application of its legal regime.• 160/ 

231. That approach was followed ~ore explicitly by the Court in the Fisheries 
Jurisdiction Case, 161/ in which the United kingdom dispute~ Iceland's unilateral 
expansion of ita fisheries zone. The Court ordered the parties to take into 
account factors such as the public interest of the population of the States 
involved, the dependence of coastal populations for their livelihood on the fishing 
resources of the disputed area and cons~uently the interest of parties in 
conservation and equitable exploitation of those resources. Accordingly, the 
rights and interests of the respective States change with variations of the 
economic dependence on the resource. ~~ Fisheries Jurisdiction Court stated that 
the preferential rights of a coastal State in a particular circumstance are not a 
static concept. A State's preference as a function of an exceptional dependence 
varies as the extent of that dependence changes. !be Court further referred to two 
distinct interests of the States involvedr the livelihood of people and the 

160/ ~., pp. SO-Sl. Emptasis added. 

161/ I.C.J. Reports 1974, p. 3. 
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economic development in each State. It is essential, the court stated, that in 
each case the dependence of the coastal State on the fisheries be appraised in 
relation to that of the other State concerned in order to design an equitable 
regime of exploitation of fishing resourcesa 

•10. This is not to say that the preferential rights of a coastal State 
in a special situation are a static concept, in the sense that the degree of 
the coastal State's preference is to be considered as fixed for ever at some 
given moment. On the contrary, the preferential rights are a function of the 
exceptional dependence of such a coastal State on the fisheries in adjacent 
waters and may, therefore, vary as the extent of that dependence changes. 
Furthermore, as vas expressly recognized in the 1961 Exchange of Notes, a 
coastal State's exceptional dependence on fisheries may relate not only to the 
livelihood of its people but to its economic development. In each case, it is 
essnetially a ~tter of appraising the dependence of the coastal State on the 
fisheries in question in relation to that of the other State concerned and of 
reconciling them in as equitable a manner as is possible.• 162/ 

The Court finally held that Iceland and the United Kingdom were under obligation to 
\NJOtiate while taking into account the following factorsa 

•(~) that in the distribution of the fishing resources in the areas specified 
in subparagraph 2 Iceland is entitled to a preferential share to the 
extent of the special dependence of its people upon the fisheries in the 
seas around its coasts for their livelihood and economic development, 

•(E) that by reason of its fishing activities in the areas specified in 
subparagraph 2, the United Kingdom also has established rights in the 
fishery resources of the said areas on which elements of its people 
depend for their livelihood and economic well-being, 

•(£) the obligation to pay due regard to the interests of other States in the 
conservation and equitable exploitation of these resources, 

that the above-mentioned rights of Iceland and of the United Kingdom 
should each be given effect to the extent compatible with the 
conservation and development of the fishery resources in the areas 
specified in subparagraph 2 and with the interests of other States in 
their conservation and equitable exploitation• 

•(~) their obligation to keep under reviev those resources and to examine 
together, in the light of &cientific and other available information, 
such measures as may be required for the conservation and ~evelopment, 
and equitable exploitation, of those reso~tces, making use of the 
machinery establisbed by the NOztn-East Atlantic Fisheries Convention or 
auc:h othe-r ~a.ns a.s 1U.Y bt' a.,rH>d upon aa a tesult of international 
ne;otiat1ons." lt2/ 

162/ ~., p. 34-35. 
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232. One important element which might have affected the decision of the Court on 
this case vas the ongoing Conference on the Law of the Sea. The Court might not 
have vante~ to make any ruling which could have been incompatible with the Law of 
the Sea negotiations on the delimitation of the fishery zone. In fact, the Court 
in its finding asked the parties, in their negotiation, to ~ake use of the 
~chinery established by the North-East Atlantic Fisheries Convention or •such 
other means as ~ay be agreed upon as a result of international negotiations•. 162/ 

233. The International Court of Justice in the ~oat recent case, Continental 
!h!lf 163/ between Tunisia and the Libyan Arab Jamahiriya decided that it vas bound 
to make a decision on the basis of equitable principles, •divorced from the concept 
of natural prolongation•. 164/ The Court further stateda 

•The result of the application of equitable principles must be equitable. 
This terminology, which is generally used, is not entirely satisfactory 
because it employs the term equitable to characteri&e both the result to be 
achieved and the ~eans to be applied to reach this result. It is, however, 
the result which is predominent, the principles are subordinate to the 
goal. • 164/ 

~ith that explanation, the Court did not identify any equitable principle, but it 
deemed it to be its task •to balance up the various considerations which it regards 
as relevant in order to produce an equitable result•. 165/ The Court tried, 
somehow, to propose a procedure for consideration of various factors by stating 
thata •while it is clear that no rigid rules exist 11 to the exact weight to be 
attached to each element in the case, this is very far from being an exercise of 
disc~tion or conciliation, nor is it an operation of distributive justice.• 165/ 
The Court stated that in addition to giving consideration to ~ritime limits 
claimea by both parties, it should duly examine claims to historic rights made by 
Tunisia as well as a number of economic considerations which one or the other party 
had urged as relevant. 166/ Tunisia claimed that its relative poverty vis-a-vis 
the Libyan Arab Jamahiriya in terms of absence of natural resources such as oil and 
gas, as well as its economic dependency on fishing resources derived from ita 
•historic waters• which supplement its national economy to survive as a country, 
must be taken into account. 167/ The Court, however, found that those economic 
considerations could not be taken into account in that case. 167/ It noteds 

163/ I .c .J. ~e~rts 1982, p. 18. 

164/ ~., P• 59. 

165/ ~., p. 60. 

166/ Ibid. , PP• 64·65. 

167/ Ibid., p. 77 
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•They (these economic factors] are virtually extraneous factors since they are 
variables which unpredictable national fortune or calamity, as the case may 
be, might at any time cause to tilt the scale one way or the other. A country 
might be poor today and become rich tomorrow as a result of an event such as 
the discovery of a valuable economic resource.• 167/ 

234. The Court finally decided that the delimitation be effected •in accordance 
with equitable principles, and taking into account of all relevant circumstances•. 
~he Court enumerated those relevant circumstances as including the following: 

•(1) the fact that the area relevant to the delimitation in the present case 
is bounded by the Tunisian coast from Res Ajdir to Res Kaboud~a and the 

·-·· Libyan coast from Ras Ajdir to Ras Tajoura and by the parallel of 
latitude passing through Ras Kaboudia and the meridian passing through 
Ras Tajoura, the rights of third States being reserved, 

•(2) the general configuration of the coasts of the Parties, and in particular 
the marked change in direction of the Tunisian coastline between Ras 
Ajdir and Ras Kaboudia, 

•cJ) the existence and position of the Kerkennah Islands• 

•(4) the land frontier between the Parties, and their conduct prior to 1974 in 
the grant of petroleum concessions, resulting in the employment of a line 
seawards from Ras Ajdir at an angle of approximately 26• east of the 
meridian, which line corresponds to the line perpendicular to the coast 
at the frontier point which had in the past been observed as a de facto 
maritime limitJ -

•(S) the element of a reasonable degree of proportionality, which a 
delimitation carried out in accordance with equitable principles ought to 
bring about between the extent of the continental shelf areas 
a~p~rtainin9 to the coastal State and the length of the relevant part of 
it£ ooaBt, mea~Qred in the general direction of the coastlines, account 
bein; taken for thi& purpose of the effects, actual or prospective, of 
any other con~inental shelf deli~itation between States in the same 
reg ion. • !!!/ 

The elements •e~tione~ by the ~~rt, witb one exception, appear to be basically 
physical ar1d s~:og·aptsical CCI\$iderat. ionE. 'l't.e exception is included in factor 4 
where it refers to •conduct prior to l974 in the 9rant of petroleum concessions•. 
The court a~ar& to have rejected some of the economic factors, considered 

16t/ ~., p. 93. 
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appropriate by the Court in its previous decisions, in the Anglo-Norwegian 
Fisheries Case 169/ and in the Fisheries Jurisdiction Case. 170/ 

235. The difficulties associate~ with the equitable principle, which do not appear 
to have been resolved, concern first the kind of and limit to the factors to be 
consioered and, secon~ly, the value to be attached to the different factors. The 
decision of the Court in the Continental Shelf Case does not appear to have 
resolved these questions. 171/ 

236. In The Channel Arbitration, 172/ the Tribunal referred to the •equitable 
principle• as relevant in balancing the rights and interests of the parties in 
del1m1ting their continental shelves. In that respect it found that the claim made 
by the United Kingdom that, among other considerations, in dividing the continental 
shelf, the responslbility of the United Kingdom for the defence and security of its 
islands in the Channel should be taken into account, carried a •certain 
weight•. 173/ 

237. Precedent demonstrates that authorities who balanced the interest of parties 
involved in relation to a particular act or conduct have been either.the parties 
jointly or a third party. In two incidents examined in this study, the acting 
States unilaterally balanced their own security interest with interests of other 
international actors. 174/ 

169/ I.C.J. Reports 1951, p. 116. 

170/ I.C.J. Reports 1974, P• 34. 

171/ One of the early references to equitable principles for dividing 
continental shelves vas made by President Truman. ln 1945, President Truman 
mentioned the •equitable principle• on the basil of which the continental shelves 
between nelghbouring States should be divided. Without defining the principle, the 
Proclamation of President Truman provides thata •In cases where the continental 
1helf (of the United States] extends to the shores of another State, or is shared 
with an adjacent State, the boundary shall be determined by the United States and 
the State concerned in accordance with equitable principles.• (Proclamation 
No. 2667, Dept. of State Bulletin, vol. 13 (1945), p. CBS). 

172/ Arbitration between the United Kingdom of Creat Britain and Northern 
Ireland and the French Republic on the delimitation of the continental shelfa The 
Channel Arbitration, Int'l Law Materials, vol. 18 (1979), p. 397. 

173/ ~·• para. 198. 

174/ United States and Creat Britain in Eniwetok Atoll and Christmas Islands 
nuclear tests. 
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238. The conclusion of a comprehensive agreement between the parties in Lake Lanoux 
has been considered an appropriate procedure to balance the interest of the 
parties. The Trlbunal stated1 

•The only way to arrive at such compromises of interests is to conclude 
agreements on an increasingly comprehensive basis. International practice 
reflects the conviction that States ought to strive to conclude such 
agreementSJ there would thus appear to be an obligation to accept in good 
faith all communications and contacts which could, by broad comparison of 
interests and reciprocal 9ood will, provide states with the best conditions 
for concluding agreements.• 175/ 

. Hence the parties were considered appropriate authorities to balance their 
interest. Similarly, in the North Sea Continental Shelf Cases, the Court directed 
the States parties to take into consideration certain factors to balance their 
interests in delimiting their continental shelf. The States parties voluntarily 
recognized the competence of the Court to prescribe and point out how their 
continenital shelf was to be divided, while the States maintained their own 
~o~petence to apply those prescriptions themselves. In the Fisheries Jursidiction 
case, the Court orderea t~e parties to take into account certain factors which 
;curd assure the balance of the parties' interests in dividing the exploitation of 
certain fishery resources. The States parties were to apply those prescriptions 
themselves. In the Anglo-Norwegian Fisheriers Case, however, the Court, with the 
consent of both States parties, prescribed the criteria relevant to balancing 
interests and then itself applied those criteria to determine whether or not 
Norway's unilateral action in delimiting its fisheries zone had taken into account 
the interests of the neigh~uring State. 

239. On occasion, the acting State has taken unilateral decisions to halt or modify 
the conduct of a particular hazardous activity at the request of the injured 
State. In 1892, rzench troops staged target practice exercises near the Swiss 
border. After Switzerland protest~~ the danger to a nearby Swiss community, French 
.. ilitary authorities halted the exercises until steps had been taken to avoid 
accidental transboundary injuries. 176/ 

240. with regard to Mexico'• projec~ of construction of a highway, the Governments 
of the United States and Mexico, throQgh negotiation, balanced their interests and 
agreed upon a solution, while iD the atmospheric nuclear testing by the United 
states and Great Britain in Eni•~tok Islands and Christmas Islands, the acting 
States the~selves balanced their own secur.ity interests with those of the affected 
entities. Cf course, they clAimed that th•Y• in balancin9 such interests, had 
taken into consideration international law principles. 

175/ Intertiational Law Reports (1957), pp. 129-130. 

176/ Guggenheim, •ta pratique suisse• (1956), Annuaire Suisse de Droit 
International, vol. 14 (1957), p. 168. 
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241. The United States, in another nuclear testing, unilaterally balanced its own 
-w security interest with that of other States. In 1971, the United States planned 

its third underground nuclear test named •cannikin• on Amchitka. In response to 
that plan, the Canadian Government protested and expressed ita concern to the 
United States Government. Such protest to the United States and not to other 
Governments involved in underground nuclear tests was explained by the Canadian 
Secretary of State for External Affairs on the 9round of the special effect of the 
test on Canadas 

•such a test as was proposed could have a direct effect on people living on 
the Pac1fic Coast in both Canada and the United States. Indeed, such a 

• nuclear explosion (was] to be condemned on two countsa first, it (was] a 
continuation of the testing and, second, because it happen[ed] to be in an 
area of difficult terrain where there might be untoward effects.• 177/ 

242. Canada feared that the tests might produce a ~ajor earthquake, a tidal wave, 
or leakage of rad1oactive ~aterials into the environment. 178/ In response to the 
Canaoian concern, the United States assured that country that it would take full 
account of Canada's interests. 179/ 

177/ International Canada, vo1. 2 (1971), P• t7. 

178/ ~., P• 200. 

179/ ~·· p. 199. 
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D. Exoneration from prior negotiation 

243. Under certain conditions States may undertake activities which they know will 
cause extraterritorial injuries without prior consultation. such situations may be 
rare, but nevertheless can occur, as for example in cases of •self-help•, 
•self-defence• or force majeure. Exemptions from prior negotiations or· 
consultations do not necessarily secure exemptions from all levels of impact 
assessment. Depending upon the condition under which particular activities are 
undertaken, the impact assessment may be carried out by different procedures 
appropriate to the •crisis• situation. Even during the •crisis• situation it may 
be expected that some consideration will be given to minimizing injuries to 
others. Nor does it appear that exemption from prior consultation necessarily 
entails exoneration from liability of the acting State for damage. 

Multilateral agreements 

244. The Protocol relating to Intervention on the High Seas in Cases of Marine 
Pollution by Substances Other than Oil appears to do away with the requirement of 
prior negotiation in case of self-help. Article I provides& 

•Article 1 

•1. Parties to the present Protocol may take such measures on the high seas 
as may be necessary to prevent, mitigate or eliminate grave and imminent 
danger to their coastline or related interests from pollution or threat of 
pollution by substances other than oil following upon a maritime casualty or 
acts related to such a casualty, which may reasonably be expected to result in 
~ajor harmful consequences. 

•2. 'Substances other than oil' as referred to in paragraph 1 shall ber 

•(a) those substances enumerated in a list which shall be established by an 
appropriate boay designated by the Organization and wh1ch shall be 
annexed to the present Protocol, and 

•(b) those other substances which are liable to create hazards to human 
health, to harm living ce&oUices ar.d marine life, to damage amenities or 
to int•rfere with other l•giti~•te uses of tbe sea. 

•J. to.hene· .. e.:- an in~.t>rv~~i'\"1'~ iat"L:Z' takes actlon with regard to a substance 
referred to in Fi-!t"a<inptl 2 (b) above that Party shall have the burden of 
establist-Jirtg thtlt tt,e substance, under the circumstances present at the time 
of the intervention, could reasonably pose a grave and imminent danger 
analogous to that posed by any of the substances enumerated in the list 
referred to in paragraph 2(a) above.• 

The potentially injured State, of course, has the burden of establishing that the 
substances, under the circumstances present at the time of intervention, could 
reasonably pose a grave and im~inent danger analogous to that posed by any of the 
substances enumerated in the Protocol. 

; ... 
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245. Paragraph (d) of article Ill of the International Convention Relating to 
Intervention on the High Seas in Cases of Oil Pollution casualties seta aside the 
r~uirement of prior negotiation in cases of extreme urgency requiring measures to 
be taken immediately. It providesa 

•td) in cases of extreme urgency requiring measures to be taken immediately, 
the coastal State may take measures rendered necessary by the urgency of 
the situation, ~ithout prior notification or consultation or ~ithout 
continuing consultations already beguna•. 

However, the coastal State will be responsible for injuries lf its measures go 
beyond what is proportionate to the danger and reasonable to prevent injuries 
(arts. V and Vl). 

246. Section S of part XII (arts. 207-212) of the Convention on the taw of the Sea 
provides that States, in addition to respecting prescribed international rules, 
have the competence to prescribe domestic laws to prevent, reduce and control 
pollution of the marine environment. Section 6 of part XII (arts. 213•222) 
enumerates measures for enforcing the rules in section 5. Among those measures, 
section 6 allows the coastal States to adopt national l~islation and take 
unilateral measures to enforce the principles of protection of the environment 
embodied in the Convention and protect their coastal interests. In an attempt to 
balance interests, article 232, while granting unilateral competence to coastal 
States, ~arns against liability which may arise if coastal States take unlawful or 
unreasonable enforcement measures and cause injuries. The Article providesa 

•Article 232 

•Liability of States arising from enforcement measures 

•states shall be liable for damage or loss attributable to them arising 
from measures taken pursuant to section 6 when such measures are unlawful or 
exceed those reasonably required in the light of available information. 
States shall provide for recourse in their courts for actions in respect of 
auch damage or losa.• 

Paragraph 3 of article 142 of the Convention also provides for exoneration from 
prior consultations, required by paragraph 2 of the same article, when coastal 
States have to take measures for aelf-help to prevent 1m=inent danger to their , 
coastlines. It provides& 

•3. Neither this Part nor any rights granted or exercised pursuant 
thereto shall affect the rights of coastal Statel to take auch measures 
consiatent with the relevant provisions of Part XII as may be necessary to 
prevent, mitigate or eliminate grave and imminent danger to their coastline, 

· or related interest• from pollution or threat thereof or from other hazardous 
occurrences resulting from or cauaed by any activities in the Area.• 

/ ... 



A/CN.4/384 
English 
Page 156 

Bilateral agreements 

247. Exoneration from prior negotiation concerning ~easures for self-help has been 
touched upon in at least two bilateral agreements examined in this study. These 
agreements do not remove the requirements for prior consultation and negotiation 
altogether, but set them aside prior to commencing self-help activities in certain 
crisis situations. For example, the Agreement between Canada and the United States 
of America Relating to the Exchange of Information on Weather Modification 
Activities provides in article VI that extreme emergencies, such as forest fires, 
may require immediate commencement by one party of weather modification activities 
of mutual interest notwithstanding the lack of sufficient time for prior 
notification or consultation as required by the Agreement. In such cases, however, 
the ~arty undertaking such activities shall notify and fully inform the other party 
as soon as practicable and shall promptly enter into consultations at the reQuest 
of the other party. Article VI reads& 

•The Parties recognize that extreme emergencies, such as forest fires, 
~ay require immediate commencement by one of them of weather modification 
activities of ~utual interest notwithstanding the lack of sufficient time for 
prior notification pursuant to Article IV, or for consultation pursuant to 
Article v. In such eases, the Party commencing such activities shall notify 
and fully inform the other Party as soon as practicable, and shall promptly 
enter into consultations at the request of the other Party.• 

.~e. The German-Danish Frontier Watercourses treaty 180/ also provides that 
!totective measures may be. taken without prior authorization in case of danger. If 
these measures are to become permanent, then the party that has taken them shall 
obtain authorization immediately after the danger has been averted. The last 
paragraph of article 29 reads& 

•protective measures taken in cases of necessity when danger is 
threatening require no authorisation. If, however, they become permanent, 
authorisation shall be obtained when the immediate danger has been averted.• 

Judicial decisions and State practice other than agreements 

24,. In judicial decisions and official correspendence examined in this study, 
there appears to be no instance in which exoneration from prior negotiation has 
been recognized. Of eourae, by negotiation, the study refer• in this particular 
context to any form of submission of notieft regaraing the commencement of an 
activity. P~ exA~le, there sight be serious questions aa to whether the general 
notices given by the VDite6 S~ates ana the United Kingdom about their nuclear tests 
constitute prior ne9Cti&ticn. SimiLarly, it is open to question whether the 
exchange of official correspondence between the above States and Japan and between 
the United State• and canada regarding the cannikin teat are considered prior 

l8Q/ Agreement for the Settlement of Questions Relating to Watercourses and 
Dikes on the German-Danish Frontier (10 April 1922). 
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negotiations. Most probably, the correspondence between the acting an~ the 
affected States force~ the acting States to re-examine their projects in.the light 
of the objections an~ concerns raised by the affected States. ~ey were not 
negotiations in the sense of a ~utual re-evaluation of the activities. At the same 
time, the overall reaction of Japan and Canada may neither be interprete~ as their 
expression of consent to such procedure, nor complete opposition to it. 

250. Another ambiguity in the characterization of exoneration from prior 
negotiation may be observed in a notice sent by Mexico in 1955 to the United States 
informing that Government of facilities being constructed in Mexico to protect the 
Mexicans from flooding, which might in turn cause some flooding in the United 
States. The background of the issue began in 1951 with a series of exchanges of 

. offic~al correspondence between Mexico and the United States concerning the 
construction of a drainage canal known as the Rose Street Ditch for the purposes of 
preventing flooding caused by the collection of rain water gathered by the Rose 
Street Canal in Douglas in the United States. The annual damage the flood caused 
to a city in Mexico, Agua Prieta, was substantial. The damage to the United States 
was insignificant. But any protective construction in Mexico would have turned the 
flooa back to the United States. Two years' negotiations regar~ing the 
construction of the dike did not result in any agreement as to the plan. Mexico, 
finally, in a letter dated 24 March 1955 to the Secretary of State, after referring 
to the fruitless efforts Mexico had made to reach an agreement with the Unite~ 
States, an~ the substantial injuries Mexico was suffering annually because of the -
flood, informed the United States Government that as of 1 May of that year, 
Mexico's Government would begin to construct certain protective works to prevent 
the entry into that Mexican city of rain water collecte~ by the Rose Street canal 
in DOuglas in the United States. Thus, Mexico informed the United States 
Gove~nment ao the latter could take such ~easures as it considere~ advisable to 
prevent consequences which the return of such water might have in the city of 
Douglas. 181/ In a reply letter dated 12 May 1955, the Secretary of State ~ 
explicitly recognized the right of Mexico to take protective ~easures at any time 
to prevent injuries to its territorys 

•There would seem to be no doubt that Mexico has the right to prevent water 
coming into Mexico through the Rose Street Canal by the construction at 
anytime of a dike on the Mexican side of the international boundary.• 182/ 

251. The Secretary, however, referred to principles of international law obliging 
every State to respect the full sovereignty of other States and to refrain from 
ta~ing actions or authorizing actions on its territory which cause injuries to 
another State& 

•on the other hand, the principle of international law which obligates 
every State to respect the full sovereignty of other States an~ to refrain 
from creating or authorizing or countenancing the creation on its territory of 
any agency, such as the Rose Street Canal, which causes injury to another 
State or its inhabitants, is one of long standing and universal 
recognition.• l!£( 

181/ Whiteman, op. cit., vol. 6, p. 264. 

182/ ~hiteman, p. 2651 op. cit. Emphasis adde~. 
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Ill • PREVENTIVE MEASURES 

252. Preventive ~asures refer to d~cisions to be taken in relation to potentially 
harmful activities in order to prevent or to minimi~e injuries. In the context of 
the concept of ne9li9ence, preventive measures are those taken by a person to 
minimize or prevent injurious results of the conduct which involves an unreasonably 
great risk of causing damage to others. Some of those preventive measures are 
general and abstract, as expected from a reasonable man to do in the exercise of 
his own best judgement. Others are required by law - external measures - and 
entail liability for the person who is ignorant of them, regardless of his intent. 
ln the context of inter-State relationships, the acting State is obliged to 
1mpl~ment the measures that it has agreed upon between itself and the injured 
State. Sometimes the acting State may not be obligated to take any specific 
measureJ takin9 any preventive measures may be left to the best judgement of the 
acting State. Nevertheless, in situations where preventive measures (or external 
measures) are to be taken, they do not necessarily replace the requirement of the 
exercise of the best judgement of the acting State, or reduce its importance. The 
latter should be interpreted, not as the judgement of any ordinary person, but as 
that of a skilled person. Actors of conducts of such magnitude which may have 
extraterritorial consequences are skilled. Government personnel, who normally 
~~pervise and are responsible for the application of government regulations 

.:ncerning certain activities by private individuals are also expected to be 
okilled and have special competence. Therefore, the concept of the best judgement 
of a reasonable man in the context of activities with extraterritorial consequences 
must be interpreted with this understanding. 

253. The preventive measures have been developed in treaties and other forms of 
State practice in their procedural aspect as well as in their content. The 
procedures of preventive measures are the process of management and ~nitoringa 
the setting up of an institution for such a function, securing its operational 
procedure, and the continuity and effectiveness of assessment of the activities, 
rtc. This process may be equipped to take into account new elements developed 
---ring the preparation for or actual operation of potentially harmful activities. 
~tate practice demonstrates that the management and monitoring process may be 
undertaken-by the States concerned, a third party (including • commission) or 
occaaionally other entities which may be injured by the activitiea. 

254. The content of preventive aeaGures includes recommendations concerning change• 
to be made to prevent or ~~i~i%e iojurie& or remedy damage. Recommendations or 
~nitoring decisions say requir~ a s~ific or a more general change in the process 
of the perforsance of activities. Thus they may be related to prevention or 
minimization of harm or to methods securing the payment of compensation in caae of 
~iability. 

A. Management and monitoring 

~ultilateral agreement• 

255. Preventive measure& rna~ involve the adoption of national legislation and other 
Eegulatory provisions. The Convention on the Law of the Sea, for example, 
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provides, in section 5 of part XII, for international rules and national 
legislation to prevent, reduce and control pollution of the marine environment. 
Sect1on 6 of part XII of the Convention empowers coastal States themselves to take 
un1lateral enforcement measures to enforce the principles in section 5 and to 
prevent or minimize injuries to themselves which may be caused by activities 
undertaken by other States. The most directly relevant article of this section is 
article 221 regarding measures to avoid pollution arising fro~ maritime 
casualties. This article in fact grants unilateral management and monitoring 
competence to coastal States to take and enforce, pursuant to international law, 
~asures beyond their territorial sea proportionate to the actual or threatened 
damage to protect their coastline or related interests against incidents which may 
reasonably be expected to result in major harmful consequences. Article 221 
provides& -

•Article 221 

•Measures to avoid pollution arising from maritime casualties 

•1. Nothing in this Part shall prejudice the right of States, pursuant 
to international law, both customary and conventional, ~o take and enforce 
~easures beyond the territorial sea proportionate to the actual or threatened 
damage to protect their coastline or related interests, including fishing, 
from pollution or threat of pollution following upon a maritime casualty or 
acts relating to such a casualty, which may reasonably be expected to result 
in maJor harmful consequences. 

~ •2. For the purposes of this article, •maritime casualty• ~eans a 
~ollision of vessels, stranding or other incident of navigation, or other 
occurrence on board a vessel or external to it resulting in material damage or 
imminent threat of material damage to a vessel or cargo.• 

256. Other relevant articles of section 6 are the following• 

•Article 218 

•Enforcement by port States 

•1. ~hen a vessel is voluntarily within a port or at an off-shore 
terminal of a State, that State may undertake investigations and, where the 
evidence so warrants, institute proceedings in respect of any discharge from 
that vessel outside the internal waters, territorial sea or exclusive economic 
zone of that State in violation of applicable international rules and 
standards established through the competent international organization or 
~eneral diplomatic conference. 

•2. No proceedings pursuant to paragraph 1 shall be instituted in 
respect of a discharge violation in the internal waters, territorial sea or 
exclusive economic lone of another State unless requested by that State, the 
flag State, or a State damaged or threatened by the discharge violation, or 
unless the violation has caused or is likely to cause pollution in the 
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internal waters, territorial sea or exclusive economic zone of the State 
instituting the proceedings. 

•3. When a vea~e1 is voluntarily within a port or at an off-shore 
terminal of a State, that State shall, as far as practicable, comply with 
requests from any State for investigation of a discharge violation referred to 
in paragraph 1, believed to have occurred in, caused, or threatened damage to 
the internal waters, territorial sea or exclusive economic zone of the 
requesting State. It shall likewise, as far as practicable, comply with 
requests from the flag State for investigation of such a violation, 
irrespective of where the violation occurred. 

-· •4. The records of the investigation carried out by a port State 
pursuant to this article shall be transmitted upon request to the flag State 
or to the coastal State. Any proceedings initiated by the port State on the 
basis of such an investigation may, subject to section 7, be suspended at the 
request of the coastal State when the violation has occurred within its 
internal waters, territorial sea or exclusive economic zone.· The evidence and 
records of the case, together with any bond or other financial security posted 
with the authorities of the port State, shall in that event be transmitted to 
the coastal State. Such transmittal shall preclude the continuation of 
proceedings in the port State. 

•Article 219 

·~easures relating to seaworthiness of vessels to avoid pollution 

•subject to section 7, States which, upon request or on their own 
initiative, have ascertained that a vessel within one of their ports or at one 
of their off-shore terminals is in violation of applicable international rules· 
and standards relating to seaworthiness of vessels and thereby threatens 
darnage.to the marine environment shall, as far as practicable, take 
administrative measures to prevent the vessel from sailing. Such States may 
permit the vessel to proceed only to the nearest appropriate repair yard and, 
upon removal of the causes of the violation, shall permit the vessel to 
continue i~ediately. 

•Article 220 

•EnforceJnent by co1stal States 

•1. ~hen a v~sstl is voluntarily within a port or at an off-shore 
ter~inal of a State, that State may, subject to section 7, institute 
proceedings in respect of any violation of its laws and regulations adopted in 
accordance with this Convention or applicable international rules and 
standards for the prevention, reduction and control of pollution from vessels 
when the violation has occurred within the territorial sea or the exclusive 

~ economic zone of that State. 

I .•. 
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•2. Where there are clear gro~n~s for believing that a vessel navigating 
in the territorial sea of a State has, during ita passage therein, violated 
laws and r19ulationa of that State adopted in accordance with this Convention· 
or applicable international rules and standards for the prevention, reduction 
and control of pollution from vessell, that State, without prejudice to the 
application of the relevant provi1iona of Part II, section 3, may undertake 
physical inspection of the vessel relating to the violation and may, where the 
evidence ao warrant1, institute proceedings, including detention of the 
vessel, in accordance with ita law1, subject to the provisions of 1ection 7. 

•3. ~here there are clear grounds for believing that a vessel navigating 
in the exclusive economic zone or the territorial sea of a State has, in the 
exclusive economic zone, committed a violation of applicable international 
rules and standards for the prevention, reduction and control of pollution 
from vessels or laws and regulations of that State conforming and giving 
effect to such rules and standards, that State may require the vessel to give 
infor~tion regarding ita identity and port of registry, ita last and ita next 
port of call and other relevant information required to establish whether a 
violation has occurred. 

•4. States shall adopt laws and regulations and take other measures ao 
that vessels flying their flag comply with requests for information pursuant 
to p.ragraph 3. 

•s. Where there are clear gro~nds for believing that a vessel navigating 
.in the exclusive economic zone or the territorial sea of a State has, in the 
exclusive econo~ic zone, committed a violation referred to in paragraph 3 

·resulting in a aubatantial discharge cauaing or threatening significant 
pollution of the aarine enviro~ent, that State may undertake physical 
inspection of the vessel for matters relating to the violation if the vessel 
haa refused to give 1nform4tion or if the information supplied by the vessel 
ia manifeatly at variance with the evident factual situation and if the 
circwmstancea of the caae justify such inspection. 

•6. Where there 11 clear objective evidence that a vessel navigating in 
the exclusive economic aone or the territorial aea of a State has, in the 
exclusive economic zone, committed a violation referred to in paragraph 3 
resulting in a discharge causing aajor da~ge or threat of major damage to the 
coastline or related intereata of the coastal State, or to any reaources of 
ita territorial aea or exclulive economic aone, that State aay, aubject to 
section 7, provided that the evidence ao warrants, institute procee~ings, 
including detention of the vessel, in accordance with ita lava. 

•7. Notvithatanding the provisions of paragraph 6, whenever appropriate 
procedurea have been eatabltahed, either through the competent international 
organization or aa otherwiae agreed, whereby compliance with requirements for 
bonding or other appropriate financial security has been assured, the coastal 
State if bound by auch procedure• 1hall allow the vessel to proceed. 
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~ •a. The provisions of paragraphs 3, 4 1 s, 6.and 7 also apply in respect 
of national laws and r~ulations adopted pursuant to article 211, paragraph 6.• 

257. Article 11 of the Convention for the Prevention of Marine Pollution from 
Land-Baaed Sources• provides for a per~anent .onitoring system operating through 
the individual or joint efforts of member States. This article readaa 

•The Contracting Parties agree to aet up progressively, and to operate 
within the area covered by the present Convention, a permanent monitoring 
system allowing ofa 

the earliest possible assessment of the existing level of marine 
pollutionJ 

the assessment of the effectiveness of measures for the reduction of 
marine pollution from land-based sources taken under the terms of the 
present Conv~ntion. 

•For this purpose the Contiacting Parties shall lay down the ways and 
means of pursuing individually or jointly systematic and ad hoc monitoring 
programmes. These programmes shall take into account the deployment of 
research vessels and other facilities in the monitoring area. 

•The programmes will take into'account similar programmes pur1ued in 
accordance with Conventions already in force and by the appropriate 
internaional organiaa~ions and Agencies.• 

Article 11 provides a flexible aonitoring system. Parties to the Convention can 
set up individual or joint monitoring systems, on a continuous or on an ad hoc 
baaia. Thia monitoring system alao co-operates with appropriate international 
organizations and agencies. In addition, the Convention eatablishes a Commiasion 
with overall supervision over the implementation of the Convention as well as over 
the monitoring. Articles 15, 16 and 17 of the Convention providea 

"A Commission made of representatives of each of the Contracting Parties 
is hereby establiahed. ~e Co111miss1on shall aeet at regular intervals and at 
any ti•e, when due to special circumstances it is ao ~ecided in accordance 
with the rule• of procedure. 

"AR:r'ICL'E 16 

•tt·. ehall be the duty of t.be Co'Rilllialionc 
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•a) to exercise overall supervision over the implementation of the 
present ConventionJ 

•c) to review generally the condition of the seas within the area to 
vhich the present Convention applies, the effectiveness of the 
control measures being adopted and the need for any additional or 
different measurea1 

•c) to fix, if necessary, in accordance with Article 3 (a), on the 
proposal of the Contracting Party or Parties bordering on the same 
watercourse and following a standard procedure, the limit to which 
the maritime area shall extend in this watercour&eJ 

~d) to draw up, in accordance vith Article 4 of the present Convention, 
programmes and measures for the elimination or reduction of 
pollution from land-based aource&J 

•e) to make recommendations in accordance with the provisions of 
Article 9J 

•t) to receive and review information and diStfibute it to the 
Contracting Parties in accordance with the provision• of 
Articles ll, 12, and 17 of the present Convention, 

•g) to ~ke, in accordance vith Article 13, recommendations regarding 
any amendment to the liata of substances included in Annex A of the 
present Convention• 

•h) to discharge such other functions, as may be appropriate, under the 
terms of the present Convention. 

•The Contracting Partiea, in accordance vith a standard procedure, shall 
transmit to the Commission• 

•a) the reaulta of aonitoring pursuant to Article (11). 

•b) the moat detailed information available on the substances listed in 
the Annexes to the present Convention and liable to find their vay 
into the maritime area. 

•The Contracting Parties shall endeavour to improve progreaaively 
techniques for gathering such information which can contribute to the reviaion 
of the pollution reduction programmes adopted in accordance vith Article 4.• 

258. Article 12 of the Convention obliges the contracting States to ensure 
compliance vith the Convention and to take appropriate domestic measures to prevent 
and puniah individuals vho have violated ita provisions. ~~ domestic measures may 
be of legislative or administrative nature. Article 12 provideaa 
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•1. Each Contracting Party undertakes to ensure compliance with the 
provisions of this Convention and to take in ita territory appropriate 
measures to prevent and punish conduct in contravention of the provisions of 
the present Convention. 

•2. The Contracting Parties shall inform the Commission of the 
legislative and administrative measures they have taken to implement the 
provisions of the above paragraph.• 

259. Article 13 of the Convention may also be interpreted as providing for a 
aonitoring system. Under this article, the Contracting Parties assist one another 
in order to prevent incidents which may result in pollution from land-based 
sources, minimize and eliminate the impact of such incidents and exchange 
information to that end. !/ 

260. ~e Convention on the Prevention of Marine Pollution by Dumping of wastes and 
Other Matter obligates the contracting parties to designate authorities with the 
competence to monitor the application of the Convention. Article VI of the 
Convention providess 

•1. Each Contracting Party shall designate an appropriate authority or 
authorities tos 

• • • • 

•d. monitor individually, or in collaboration with other Parties and 
competent international organizations, the condition of the seas for the 
purposes of this-Convention.• 

261. Article 3 of the Convention for the Prevention of Pollution of Lake Constance 
:. · "0 establi&hes a commission for 1110nitoring and article 4 defines the tasks of the 
· :nJUillions 

•a) deter.£ine tbe q~ality of Lake Constance and the causes of its 
pollution, 

!I Article 13 provides: 

•The Contracting Parties undertake to a~sist one another as appropriate 
. to prevent incidents which may result in pollution from land-based sources, to 

minimize and eliminate the consequences of such incidents, and to exchange 
information to that end.• 
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•b) regularly verify the quality of the waters of Lake ConstanceJ 

•c) diacuss measure• for remedying existing pollution and preventing all 
future pollution of Lake Constance and recommend them to the 
riparian States) 

•d) discuss measures which any riparian State proposes to take in 
accordance with Article 1, paragraph 3, aboveJ 

•e) atudy the possibility of instituting regulations to preserve Lake 
Constance from pollution, consider the possible content of such 
regulations which shall, if appropriate, form the subject of another 
convention between the riparian StateSJ 

•f) concern itself with all other questions relating to control of 
pollution of Lake Constance.• 

262. A Tripartite Standing Committee has been established by Belgium, France and 
Luxembourg under a Protocol £1 in order to study and monitor problems raised by the 
installation in the vicinity of the frontier of explosive materials for civil uae 
and problems of water pollution. One of the functions of the Committee is to 
define the pollution factors, collect any appropriate technical opinions and assess 
each State'• share of responsibility for the pollution. Likewise, by an exchange 
of notes lf on 22 October 1975 the Governments of France, the Federal ~epublic of 
Germany and Switzerland created an intergovernmental commission to deal with 
frontier problems including the examination of environmental problema. 

~-

263. Intergovernmental co~issions have also been eatabliahed for studying sources 
of and preventive measures against pollution in the Moselle and the ~ine. The 
Protocole entre les Gouvernementa de la Republique fed,rale d'Allemagne, de la 
R•publique fran~aise et du Grand-Duche de Luxembourg concernant la constitution 
d'une commission internationale pour la protection de 1a Moselle contre la 
pollution provides inter alia' 

•Article 2 

•La Commission instituee en vertu de 1'article premier du present 
Protoeole a pour objet d'etablir une collaboration entre les services 
competent& des trois Gouvernementa aignatairea en vue d'assurer la protection 
dea eaux de 1a Moselle contre 1a pollution. 

1/ Protocol between France, Belgium and Luxembourg to establish a tripartite 
lt&nding Committee on polluted water (8 April 1950). 

l/ Zchange de notes ~u 22 octobrt 1975 entre lei Gouvernementl de la 
Rlpublique fran~aiae, de la Republique fe~erale d'Allemagne et le Conseil federal 
IUisse COncernant la creation d'une Commission intergouvernementale pour ltl 
problemes de voiainage dana lea regions frontalierea. 
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•A cet effet la Commission peuta 

a) pteparer, faire effectuer toutes les recherches n~easaires pour 
determiner la nature, l'i•portance, l'otigine des pollutions et exploiter lea 
reaultats de cea recherchea. 

b) proposer aux Gouvernementa aignatairea lea mesures auaceptibles de 
prot19er la Moselle contre la pollution. 

La C~iaaion connaft en outre de toutes autrea affairea que lea 
Gouvernementa aignataires lui confient d'un commun accord.• 

264. A aimilar language ia provided in article 2 of the Accord concernant la 
Commiaaion internationale pour la protection du Rhin contre la pollution between 
the Federal Republic of Germany, France, Luxembourg, the Netherlands and 
Switzerland a 

•1) La Commission doita 

•a) preparer, faire effectuer toutes lea recherches necessaires pour 
d~terminer la nature, !'importance et l'origine des pollution• du 
Rhin et exploiter les resultats de cea recherches, 

•b) proposer aux Gouvernementa signatairea lea mesures ausceptibles de 
proteger le Rhin contre la pollutiont 

•c) preparer 'les elements d'eventuela arrangements entre lea 
Gouvernementa aignatairea concernant la protection des eaux du Rhin. 

2) La co~~iasion eat, en outre, competente pour toutes autrea affaire• 
que lea Gouvetnements ajgnataires lui confient d'un commun accord.• 

265. Jn 1976, an international c~iasion was created for the protection of the 
Rhine against pollution between the above countries and the European Economic 
Col'IIDunity. y 

266. Accordin9 tc tb~ Convention r•lative l 1a protection du Rhin contre la 
pollution chimique, ~~ international commlaaion ahould monitor the chemical 
aubetancee dhcharge~ at the R.':ine. Tbe C~1asion IIIOdifies the liat of prohibited 
aubatances and, 1r. view of new Kientific and otber d•veloproents, makes 
recommendations. !be following are the relevant proviaiona of the Convention• 

. !I See Accord additionnel du 3 decembre 1976 concernant la Commiaaion 
internationale pour la protection du Rhin contre la pollution. 
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Les Gouvernements communiquent A la Commisaion Internationale pour la 
protection du Rhin eontre la pollution (ei-aprea denommee •1a Commission 
Internationale•), eonformement aux dispositions du paragraphe 2 de 
l'annexe III, les elements de leur inventaire mil i jour r~ulierement et 
au ~ins tous lea trois ana • 

Article 5 

1. La Commission Internationale propose lea valeurs-limites prevues au 
paragraphe 2 de l'article 3 et, li necessaire, leur application aux 
rejeta dans les egouta. Ces valeurs-limites sont fixeea conformement l 
la procedure prev~e l l'article 14. Apres leur adoption, elles sont 
incluses d&ns l'annexe IV. 

2. Ces vaieura-limitea aont definieas 

a) par la concentration maximale admissible d'une substance dans les 
rejeta et, 

b) ai eela eat approprie, par la quantite maximale admissible d'une 
telle aubatance, exprimee en unite de poida du polluant par unite 
d'elbent caracteriatique de l'activid polluante (par exen~ple, 
unite de poids par ~atiere pren~iere ou par unite de pr~uit). 

Si eela eat approprie, lea valeura-limitea applicable• aux effluent• 
lndustriels aont fixees par aecteur et par type de produit. 

Lea valeura-limitea applicable• aux substances relevant de l'annexe I 
aont determinees principalement sur la baaea 

- de la toxieite, 

- de la peraiatance, 

- de la bi~ccumulation, 

en tenant compte des aeilleura .oyens techniques disponiblea. 

3. La Commiaaion Jnternationale propoae aux Partiea contractantea lea 
l~itea dea delaia viaeea au paragraphe 3 de l'artiele 3 en fonetion dea 
caracteriatiquea proprea aux aecteura induatritll concernea et, le cae 
icheant, aux typea de produit. Cea limitea aont fixeea :onformement l la 
procedure prevue l l'article 14. 
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•• La Commission tnternationale utilise lea resultats obtenus aux points de 
aesure internationaux pour evaluer dans quelle mesure la teneur des eaux 
du Rhin en substances relevant de l'annexe t varie apr~s application des 
dispositions pr6cedentea. 

5. La Commission tnternationale peut, ai necessaire, du point de vue de la 
qualite dea eaux du Rhin, proposer d'autres meaures destin'-s a reduire 
la pollution des eaux du Rhin, en tenant c~pte notamment de la toxicite, 
de la persistence et de la bioaccuftulation de la substance considerie. 
Ces propositions sont adoptees conformement l la procedure prevue l 
l'article 14 • 

••• 

Article 12 

1. Lea Parties contractantes inforftent requlerement la Commission 
tnternationale de leurs experiences acquiaes lora de l'application de la 
presente Convention. 

2. La C~isaion Internationale formule, le cas echeant, des 
recommandations, afin d'ameliorer progressivement !'application de cette 
Convention. 

Article 13 

La Commission Internationale elabore des recommendations en vue d'atteindre 
des resultatl comparable& par l'eftplo1 de methodes appropriees de mesures et 
d'analyaea. 

Article 14 

1. Les annexes 1 i rv, qui font partie integrante de la presente Convention, 
peuvent ltre aodifiees et completees en vue de lea adapter au 
developpement acientifique et technique ou d'afteliorer l'efficacite de la 
lutte contre la pollution chimique des eaux du Rhin. 

2. A cette fin, la Commission International• recommande lea .edification& ou 
compliments qui lui paraiasent utiles. 

3. Lea textes modifies ou complEtes entreront en Yigueur apres adoption 
unaDime par les Parties cont1actantes.• 

267. Some aulttlateral aqree~nt• a~ only at aonitoring certain activities and at 
co-operati.on in ~inlmlzinq injuries regardless of the liability issues. For 
example ~~ A9re~ment for Co-operation in Dealing with Pollution of the North Sea 
by Oil has been designed for monitoring by immediate consultation and rapid 
co-operation among the signatories for combating oil pollution in the North Sea 
area. Some relevant provisions of the Agreement provides 
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•Article 4 

•contracting Parties undertake to inform the other Contraeting·partlea 
abo~t 

·(~) their national organisation for dealing vith oil pollut~OnJ 

•(~) the competent authority responsible for receiving report• of oil 
pollution and for dealing with questions concerning measures of autual 
assistance between Contracting PartieaJ 

•(£) new ways in which oil pollution may be avoided and about new effective 
measures to deal with oil pollution.• 

•Article 6 

•(1) For the sole purposes of this Agreement the North Sea area divided 
into the zones described in the Annex to this Agreement. 

•(2) The Contracting Party within whose zone a situation of the kind ia 
described in Article 1 occurs, shall make the necessary assessments of the 
nature and extent of any casualty or, as the ease may be, of the type and 
approximate quantity of oil floating on the sea, and the direction and apeed 
of movement of the oil. 

•tJ) The Contracting Party concerned shall immediately inform all the 
sother Contracting Parties through their competent a~thoritiea of ita 
~assessments and of any action which it has taken to deal with the floating oil 

and shall keep the oil under observation •• long aa it ia drifting in ita zone. 

•tc) The obligations of the Contracting Parties under the provisions of 
this Article with respect to the zones of joint responsibility ahall be the 
aub~ect of special technical arrangements to be concluded between the Parties 
concerned. These arrangements shall be communicated to the other Contracting 
Parties.• 

268. The aain purpoae of the Convention appears to be the 1natitution of a 
co-operative monitoring system among ita member States. !bia Convention la not 
concerned with liability and compenaation. 

269. Similarly the International Convention for the Conservation of Atlantic Tunas 
establishes a commission, in article III, in order, among other functions, to 
monitor the condition• of tuna fiahery resources, to atudy and to appraiae 
information concerning methods to ensure the maintenance of the population of tuna, 
etc. Article IV, enumerating the Commiaaion'a funetiona, provideaa 

•1. In order to carry out the objectives of this Convention the 
Commission ahall be responsible for the study of the populations of tuna and 
tuna-like fiahea (the Seombriformea with the exception of the famlllea 
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~richiuridae and Gempylidae and the genus Scomber) and such other species of 
fishes exploited in tuna fishing in the Convention area as are not under 
investigation by another international fishery organization. Such study shall 
include research on the abundance, biometry and ecology of the flshesa the 
oceanography of their environment, and the effects of natural and human 
factors upon their abundance. ~e Commission, in carrying out these 
responsibilities shall, insofar as feasible, utilise the technical and 
scientific services of, and information from, official agencies of the 
Contracting Parties and their political sub-divisions and may when desirable, 
utilise the available services and information of any public or private 
institution, organization or ~ndividual, and may undertake within the limits 
of its budget independent research to supplement the research work being done 

~ by governments, national institutions or other international organizations. 

•2. ~he carrying out of the provisions in paragraph 1 of this Article 
shall include& 

•(a) collecting and analysing statistical information relating to 
the current conditions and trends of the tuna fishery resources of the 
Convention areaJ 

•(b) studying and appraising information concerning ~aaures and 
methods to ensure maintenance of the populations of tuna and tuna-like 
fishes in the Convention area at levels which will permit the maximum 
sustainable catch and which will ensure the effective exploitation of 
these fishes in a manner consistent with this catchJ 

•(c) recommending studies and investigations to the Contracting 
Partie11 

•(d) publishing and otherwise disseminating reports of ita findings 
and statistical, biological and other scientific inforaation relative to 
the tuna fisheries of the Convention area.• 

270. ~he Second Revised Draft Convention for the Protection of the Ozone Layer also 
provides for a continuous and systematic research and monitoriag nechaniam, either 
through co-operation among States or through competent interna~ional 
organizations. This mechanism is to do research and to identify elements which may 
effect the ozone layer and the consequences of tbt~8e- changes on huun lteal th. 
Article 3 of th draft Convention provides' 

•A.:t1cl..!..! 

•Rf.S!:AJ&.~ AND SYSTEMATIC OBSERVATIONS 

•1. ~h• Contracting Parti•s undertake, aa appropriate, to initiate and 
co-operate in, directly or through competent international bodi,s, the conduct 
of research generally ona 

•(a) The physical, chemical, and dynamic processes that aay affect the 
ozone layer~ 
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•(b) The human health and other biological effect• deriving from 
modifications of the o~one layer, particularly those reaulting from changea in 
UV-B radiationJ 

•(c) Climatic effecta deriving from modification• of the o&one layerr 

•(d) Substances, practices, processes and activitiea that aay affect the 
o~one layer, and their cumulative effecta1 

•(e) Alternative aubstances and technologiees 

•(f) Related socio-economic aatterer 

as further elaborated in Annex I. 

•2. The Contracting Parties undertake to promote or establieh, aa 
appropriate, directly or through competent international bodiel and taking 
fully into account relevant on-going activitiea at both the national and 
international levels, joint or complementary programme• for ayate~tic 
observation of the state of the ozone layer and other relevant parameterl, and 
to provide the resulting data to vorld data centre• in a regular and timely 
fashion, as elaborated in annex I. 

•3. The Contracting Parties undertake to co-operate, directly or through 
international bodies, in ensuring the collection, availability and validation 
of observational data.• 

The Draft Convention ia only concerned about research and •onitoring. It ia not 
concerned vith liability and compensation. 

271. Similarly, the Treaty on the Prohibition of the Emplacement of Nuclear Weapon• 
and Other Weapons of Kaaa Destruction on the Sea-Bed and the Ocean Floor and in the 
Subsoil Thereof provides for a monitoring ayatem or •verification• for cc.pliance 
with treaty obligationa. Such a .onitoring function aay be undertaken by 
aignatories individually or in co-operation vith each other. Nevertheleaa, when 
there are •reasonable• doubta about the fulfilment of treaty obligatione, the State 
party which has the doubta and the State party which baa given riae to auch doubta 
by its activities are under obligation to co-operate and conault with the aim of 
removing auch doubta. If the doubte were not removed, through procedure• provided 
under article III of the Treaty, a State party aay, in accordance vith the 
proviaiona of the United Nationa Charter, bring the matter to the attention of the 
Security Council. Article III of the Treaty provideaa 
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•Article III 

•1. In order to promote the objectives of and ensure compliance with the 
provisions of this Treaty, each State Party to the Treaty shall have the right 
to verify through observation the activities of other States Parties to the 
Treaty on the sea-bed and the ocean floor and in the subsoil thereof beyond 
the zone referred to in Article I, provided that observation does not 
interfere with such activities. 

•2. If after such observation reasonable doubts remain concerning the 
fulfilment of the obligations assumed under the Treaty, the State Party having 
such doubts and the State Party that is responsible for the activities giving 
rise to the doubts shall consult with a view to removing the doubts. If the 
doubts persist, the State Party having such doubts shall notify the other 
States Parties, and the Parties concerned shall eo-operate on such further 
procedures for verification as may be agreed, including appropriate inspection 
of objects, structures, installations or other facilities that reasonably may 
be expected to be of a kind described in Article I. The Parties in the region 
of the activities, including any coastal State, and any other Party so 
requesting, shall be entitled to participate in such consultation and 
co-operation. After completion of the further procedures for verification, an 
appropriate report shall be circulated to other Parties by the Party that 
initiated such procedures. 

•J. If the State responsible for the activities giving rise to the 
reasonable doubts is not identifiable by observation of the object, structure, 
installation or other facility, the State Party having such doubts shall 
notify and make appropriate inquiries of States Parties in the region of the 
activities and of any other State Party. If it is ascertained through these 
inquiries that a particular State Party is responsible for the activities, 
that State Party shall consult and co-operate with other Parties as provided 
in paragraph 2 of this Article. If the identity of the State responsible for 
the activities cannot be ascertained through these inquiries, then further 
verification procedures, including inspection, may be undertaken by the 
inquiring State Party, which shall invite the participation of the Parties in 
the region of the activities, including any coastal State, and of any other 
Party desiring to co-operate. 

•4. If consultation and co-operation pursuant to paragraphs 2 and 3 of 
this Article have not removed the doubts concerning the activities and there 
remains a serious question concerning fulfilment of the obligations assumed 
under this Treaty, a State Party may, in accordance with the provisions of the 
Charter of the United Nations, refer the matter to the Security council, which 
may take action in accordance with the Charter. 

•s. Verification pursuant to this Article may be undertaken by any State 
Party using ita own means, or with the full or· partial assistance of any other 
State Party, or through appropriate international procedures within the 
framework of the United Nations and in accordance with ita Charter. 
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•6. Verification activities pursuant to this Treaty shall not interfere 
with activities of other States Parties and shall be conducted with due regard 
for rights recogni&ed under international law, including the freedoms of the 
high seas and the rights of coastal States with respect to the exploration and 
exploitation of their continental shelves.• 

272. Similarly, the Convention on the Prohibition of Military or Any Other Hostile 
Use of Environmental Modification Techniques approved by the General Assembly on 
10 December 1976, prohibiting the hostile uses of weather modification techniques, 
provides for a monitoring system. Consultation and co-operation under article V of 
this Convention may also take place through appropriate international 
organizations. In addition, the depository, the United Nations, within one month 
of the receipt of a request from any signatory of the Convention, shall convene a 
consultative committee of experts. Any signatory may appoint an expert to the 
Committee. The Committee is a fact-finding organ, which will submit its findings 
to the depository. The findings will be circulated among the signatories. 
Article v of the Convention providesa 

•Article V 

•1. The States Parties to this Convention underta~e to consult one 
another and to co-operate in solving any problems which may arise in relation 
to the obJectives of, or in the application of the provisions of, the 
Convention. Consultation and co-operation pursuant to this article may also 
be undertaken through appropriate international procedures within the 
framework of the United Nations and in accordance with its Charter. These 
international procedures may include the services of appropriate international 
organizations, as well as of a Consultative Committee of Experts as provided 
for in paragraph 2 of this article. 

•2. For the purposes set forth in paragraph 1 of this article, the 
Depositary shall, within one month of the receipt of a request from any State 
Party to this Convention, convene a Consultative Committee of Experts. Any 
State Party may appoint an expert to the Committee whose functions and rules 
of procedure are set out in the annex, which constitutes an integral part of 
this Convention. The Committee shall transmit to the Depositary a summary of 
its findings of fact, incorporating all views and information presented to the 
Committee during its proceedings. The Depositary shall distribute the summary 
to all States Parties. 

•3. Any State Party to this Convention which has reason to believe that 
any other State Party is acting in breach of obligations deriving from the 
provisions of the Convention may lodge a complaint with the Security Council 
of the United Nations. Such a complaint should include all relevant 
information as well as all possible evidence supporting its validity. 

•4. Each State Party to this Convention undertakes to co-operate in 
carrying out any investigation which the Security Council may initiate, in 
accordance with the proviaions of the Charter of the United Nations, on the 
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basis of the complaint receive4 by the Council. The Security Council shall 
inform the States Parties of the results of the investigation. 

•s. Each State Party to this Convention undertakes to provide or support 
assistance, in accordance with the provisions of the Charter of the Unite4 
Nations, to any State Party which so requests, if the security Council 4ecides 
that such Party has been harmed or is likely to be harme4 as a result of 
violation of the Convention.• 

273. The function of the Consultative Committee of Experts an4 its rules of 
proce4ure are defined in an annex to the Convention, which rea4sa 

•Annex to the Convention 

•consultative Committee of Experts 

•1. The Consultative Committee of Experts shall undertake to make 
appropriate findings of fact an4 provide expert views relevant to any.problem 
raised pursuant to paragraph 1 of article v of this Convention by the State 
Party requesting the convening of the Committee. 

•2. The work of the Consultative Committee of Experts shall be organize4 
in such a way as to permit it to perform the functions set forth in 
paragraph 1 of this annex. The Committee shall decide procedural questions 
relative to the organization of its work, where possible by consensus, but 
otherwise by a majority of those present and voting. There shall be no voting 
on matters of substance. 

•J. The Depositary or his representative shall serve as the Chairman of 
the Committee. 

•4. Each expert may be assiste4 at meetings by one or more a4visers. 

•s. Each expert shall have the right, through the Chairman, to request 
from States, and from international organizations, such information an4 
assistance as the expert considers desirable for the accomplishment of the 
Committee's work.• 

Furthermore, every State party to the Convention undertakes to take measures within 
ita own constitutional framework to prevent any activity within its jurisdiction or 
control in violation of the treaty. Article IV of the Convention provi4esa 

•Article IV 

•Each State Party to this Convention undertakes to take any measures it 
consi4ers necessary in accordance with its constitutional processes to 
prohibit and prevent any activity in violation of the provisions of the 
Convention anywhere under its jurisdiction or control.• 

/ ... 

-· 



A/CN.4/384 
English 
Page 175 

274. However, other conventions include provisions regarding liability and 
compensation, but their basic aims are prevention or •inimization of injuries 
through monitoring and co-operation. For example, articles 11 and 13 of the 
Convention for the Protection and Development of the Marine Environment of the 
Wider Caribbean Region provide for co-operation among contracting States to monitor 
activities in order to prevent injuries to the area covered under the Convention. 
They also provide that States shall co-operate in notification of and providing 
assistance during emergency situations. Articles 11 and 13 read as followar 

•Article 11 

•co-operation in Cases of Emergency 

•1. The Contracting Parties shall co-operate in taking all necessary measures 
to respond to pollution emergencies in the Convention area, whatever the cause 
of such emergencies, and to control, reduce or eliminate pollution or the 
threat of pollution resulting therefrom. To this end, the Contracting Parties 
shall, individually and jointly, develop and promote contingency plans for 
responding to incidents involving pollution or the threat thereof in the 
Convention area. 

•2. When a Contracting Party becomes aware of cases in which the Convention 
area is in imminent danger of being polluted or has been polluted, it shall 
immed1ately notify other States likely to be affected by such pollution, as 
well as the competent international organizations. Furthermore, it shall 
inform, as soon as feasible, such other States and competent international 
organizations of measures it has taken to minimize or reduce pollution or the 
threat thereof.• 

•Article 13 

•scientific and Technical Co-operation 

•1. The Contracting Parties undertake to co-operate, directly and, when 
appropriate, through the competent international and regional organizations, 
in scientific research, monitoring and the exchange of data and other 
acientific information relating to the purposes of this Convention. 

•2. To this end, the Contracting Parties undertake to develop and co-ordinate 
their research and monitoring programmes relating to the Convention area and 
to ensure, in co-operation with the competent international and regional 
organizations, the necessary links between their research centres and 
institutes with a view to producing compatible results. With the aim of 
further protecting the Convention area, the Contracting Parties ahall 
endeavour to participate in international arrangements for pollution research 
and monitoring. 

•J. The Contracting Parties undertake to co-operate, directly and, when 
appropriate, through the competent international and regional organizations, 
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in the provision to other Contracting Parties of technical and other 
assistance in fields relating to pollution and sound environmental management 
of the Convention area, taking into account the special needs of the smaller 
island developing countries and territories.• 

Paragraph 3 of article 13 requires special attention to be paid to the needs of 
smaller island developing countries and territories in the region. 

Bilateral agreements 

275. Monitoring activities, particularly those ta~ing place near frontier areas and 
relating to a resource shared between States, have become part of bilateral 
agreements regarding utilization of frontier resources. Bilateral agreements have 
also incorporated monitoring of activities unrelated to frontier resources, but in 
which both State parties have an interest. Monitoring may be conducted either by 
the Contracting States jointly or through a Commission. 
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A/CN.4/384 
English 
Page 177 

276. Monitoring of the operation of hydraulic system on the frontier waters of 
Romania and Yugoslavia can apparently be done by either State. ~ Under articles 9 
and 10 of chapter I of the Agreement between the two States the parties agreed to 
communicate to one another any laws or regulations in force or going to be adopted 
regarding their hydraulic system, their forestry and fisheries. Thus each party, 
on the request of the other, shall provide certain data or information regarding 
the hydraulic system. A%ticles 9 and 10 of chapter 1 provides 

•Article 9 

•The two States shall communicate to one another any laws or other 
regulations which are now in force or which may be promulgated in the future, 
regarding the hydraulic system, the forestry system and fisheries: they shall 
also communicate to one another their official periodicals concerning 
hydrometrical, hydrological, meteorological and geological data collected in 
their respective territories which may be of assistance in the study of the 
hydraulic system. 

•Article 10 

•when either State requests, for purposes of study, certain data ·or 
information regarding the hydraulic system of the other State, the latter 
undertakes, in the absence of any legitimate objection to supply them.• 

277. Monitoring the environment in a co-ordinated manner has been agreed upon by 
Mexico and the United States in their 1983 Agreement. !I For the purposes of 
monitoring of polluting activities, this Agreement obligates the parties to consult 
each other on the measurement and analysis of polluting elements in the border 
area. Paragraph 2 of article 15 of the Agreement providess 

~ General Convention concerning the Hydraulic System concluded between the 
Kingdom of Romania and the Kingdom of Yugoslavia (14 December 1931). 

!I Agreement between the United States of America and the United Mexican 
States on Co-operation for the Protection and Improvement of the Environment in the 
Boroer Area, 14 August 1983. Article 6 of the Agreement provides& 

•ARTICLE 6 

•To implement this Agreement, the Parties shall consider and, as 
appropriate, pursue in a coordinated manner practical, legal, institutional 
and technical measures for protecting the quality of the environmental in the 
border area. Forms of cooperation may include& co-ordination of national 
programs, scientific and educational exchanges, environmental monitoring, 
environmental impact assessmentr and periodic exchanges of information and 
data on likely sources of pollution in their respective territory which may 
produce environmentally polluting incidents, as defined in an annex to this 
Agreement.• 
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•xn order to undertake the monitoring of polluting activities in the 
border area, the parties shall undertake consultations relating to the 
measurement and analysis of polluting elements in the border area.• 

278. The local authorities of Yugoslavia and Austria are obligated, under their 
1954 Agreement, 11 to advise each other, as quickly as possible, of any danger from 
high water or ice or any other impending danger which comes into their notice in 
connection with the river Mura. Article 7 of the Agreement providesc 

•Article 7 

•The local authorities of the Contracting States shall advise each other, 
by the quickest possible means, of any danger from high water or ice and of 
any other impending danger which comes to their notice in connexion with the 
Mura. The same shall apply to the frontier waters of the Mura where such 
dangers come to the notice of the local authorities.• 

279. In an Agreement between the Federal Republic of Germany and Norway relating to 
the transmission of petroleum by pipeline, !I the monitoring of the operation is 
divided between the States involved. The search and the removal of any mines, or 
other explosive devices, lying on the sea-bed route of the pipeline, in the 
continental shelf or territorial sea of the Federal Republic of Germany is the 
responsibility of that Government. Paragraph 2 of article 7 of the Agreement 
provides& 

•2. The Government of the Federal Republic of Germany is prepared, to 
the extent that available technical facilities are adequate and other 
conditions so permit, to search for and remove any mines, or other explosive 
devices, lying on or projecting upwards from the sea bed on the pipeline route 
in the continental shelf or territorial sea of the Federal Republic of 
Germany.• 

11 Protocol to the Agreement between the Federal People's Republic of 
Yugoslavia and the Republic of Austria concerning water economy questions in 
respect of the frontier sector of the Mura and the frontier waters of the Mura (the 
Mura Agreement) (27 November 1954). 

!I Agreement between the Federal Republic of Germany and the lingdom of 
Norway relating to the transmission of petroleum by pipeline from the Ekofisk field 
(16 January 1974). 
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280. The final safety clearance of the pipeline is the responsibility of the 
Norwegian Government after consultation with the German Government. Paragraph 2 of 
article 8 provides& 

•2. The final safety clearance of the pipeline shall be given by the 
Norwegian Government after consultation with the Government of the Federal 
Republic of Germany on the basis of existing German and Norwegian law and this 
Agreement.• 

281. Thus, under article 9 of the above Agreement, the competent supervisory 
authorities of each contracting party shall have the right to inspect the pipeline 
facilites, including those situated in the territorial jurisdiction of the other 
State. This article provides& 

•Article 9 

•1. To the extent required for the monitoring of safety regulations 
relating to the construction, laying and operation of the pipeline, the 
competent supervisory authorities of each Contracting Party shall have the 
right to inspect the pipeline facilities, including those situated in the 
continental shelf or national territory of the other S~ate, and to obtain 
information for that purpose. 

•2. The details of the procedure shall be agreed upon by the competent 
superv1sory authorities of the two Contracting Parties.• 

282. And finally, the issuance of new licences, as well as altering the existing 
ones relating to the operation of the pipeline, should be under the joint control 
of the two States. This is a joint control and monitoring of the activities of 
frivate parties, affecting States. Article 10 of this treaty deals with the 
control and BOnitoring of the activities of operating companies by extending or 
cancelling their licences. !I Under this article, both Norway and the Federal 

!/ ~· Article 10 of the Agreement reads: 

•Article 10 

•1. The substantive content of licences, including their period of 
validity, shall be agreed upon by the two Governments on the basis of the law 
in force and this Agreement. 

•2. A copy of the licence or licences issued by one Government shall be 
aade available to the other Government. 

•3. No licences shall be altered or assigned to a new licensee by the 
Government concerned, without prior consultation with the other Government. 
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Republic of Germany shall agree upon the substantive content of licences as well aa 
any alteration and issuance of new licences. In the case of serious or repeated 
violations of the terms of a licence, the Government concerned may revoke the 
licence but only after prior consultation with the other Government. Control over 
the substantive content of licences is, of course, an effective means of 
controlling the activities of the operating entity. Notice that this Agreement ia 
unrelated to the utilization of a joint frontier resource• it is related to an 
operation with economic benefits to bOth States. 

283. Co-operation in management and monitoring through bilateral agreements has 
also been extended to averting danger. Article 19 of an agreement between Hungary 
and the SOviet Union, !Q1 in addition to the requirement of gathering and exchange 
of information concerning the condition and the level of their frontier rivers for 
averting danger from floods, provides that the parties shall agree upon a regular 
system of signals to be used during periods of high water or drifting ice. This 
agreement does not itself establish a monitoring system• it urges the parties to 
agree upon such a system. Under article 19, the exchange of information is in the 
spirit of co-operation and delay or failure in communication does not constitute 
grounds for claims to compensation for damage caused by flooding or drifting ice: 

•Article 19. The competent authorities of the Contracting Parties shall 
exchange information concerning the level of rivers with which the Contracting 
Parties are concerned, and concerning ice conditions in such rivers, if this 
information may help to avert danger from floods or from drifting ice. The 
said authorities shall also agree upon a regular system of signals to be used 
during periods of high water or drifting ice. Delay in communicating, or 
failure to communicate, such information shall not constitute ground for a 
claim to compensation for damage caused by flooding or drifting ice.• 

284. The concept of monitoring involving advance notification of danger and the use 
of warning systems has been incorporated in a number of other agreements. 
Paragraph 3 of article 17 of an agreement between Norway and the Soviet Union !!/ 
requires, in the case of forest fire, the contracting party in whose territory the 

(continued) 

•4. In the event of serious or repeated violations of the terms of a 
licence, the Government concerned may revoke such licence but not without 
prior consultation with the other Government.• 

!21 Treaty between the Government of the Union of Soviet Socialist Republica 
and the Government of the Hungarian People's Republic concerning the regime of the 
soviet-Hungarian State frontier and Final Protocol (24 February 1950). 

!!/ Agreement between the Royal Norwegian Government and the Government of 
the Union of Soviet Socialist Republics concerning the regime of the 
Norwegian-Soviet frontier and procedure for settlement of frontier disputes and 
incidents (29 December 1949). 
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danger arises to immediately notify the other party so that necessary ~easures may 
be taken to stop the fire at the frontier. That paragraph provideaa 

•3. If a forest fire threatens to spread across the frontier, the 
Contracting Party in whose territory the danger arises shall forthwith notify 
the other Contracting Party ao that the necessary measures ~ay be taken to 
stop the fire at the frontier.• 

285. An identical paragraph is included in article 17 of an agreement between 
Finland and the Soviet Union. !2f Paragraph 3 of article 17 of this Agreement 
provioes: 

•3. If a forest fire threatens to spread across the frontier, the 
Contracting Party in whose territory the threat arises shall forthwith notify 
the other Contracting Party so that necessary measures may be taken to 
localize the fire.• 

286. Hungary and Austria have also agreed !11 to notify each other as quickly as 
possible of any danger of flood, ice or other danger arising in connection with 
frontier waters which comes to their attention. Article 11 of this Treaty provideaa 

•Article 11 

•warning service 

•The authorities of the Contracting Parties, particularly the 
hydrographic service and local authorities, shall notify each other as quickly 
as possible of any danger of flood or ice or other danger arising in connexion 
with frontier waters which comes to their attention.• 

287. By an exchange of notes, France and the Soviet Union!!! have agreed on 
immediately notifying each other of any accidental occurrence or any other 
unexplained incident that could lead to the explosion of one of their nuclear 
weapons which may have harmful effects on the other party. Provisions 1 and 2 of 
the above instrument read as followaa 

!£! Agreement between the Government of the Union of Soviet Socialiat 
Republics and the Government of the Republic of Finland concerning the r6gime of 
the Soviet-Finnish frontier (9 December 1948). 

!11 Treaty between the Hungarian People's Republic and the Republic of 
Austria concerning the regulation of water economy questions in the frontier region 
(9 April 1956) • 

!!I Exchange of notes between France and the Union of soviet Soeialiat 
Republics on prevention of accidental or unauthorized use of nuclear weapons 
(16 July 1976). 
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•1. E h ac Party undertakes to maintain and, possibly, improve, as it 
deems necessary, its existing organizational and technical arrangements to 
prevent the accidental or unauthorized use of nuclear weapons under ita 
control. 

•2. The two Parties undertake to notify each other immediately of any 
accidental occurrence or any other unexplained incident that could lead to the 
explosion of one of their nuclear weapons and could be construed as likely to 
have harmful effects on the other Party.• 

288. Mutual assistance in cases of accident during blasting operations is 
incorporated in article 20 of an agreement between Poland and the German Democratic 
Republic ~ regarding navigation on their frontier river. The parties undertake 
to come to each other's assistance subject to reimbursement of the expenses 
entailed in the provision of such assistance. This article provides: 

•Article 20 

•tn the event of damage or accident during blasting operations, each 
Party undertakes to come to the other's assistance, subject to reimbursement 
of the expenses entailed in the provision of such assistance.• 

Th1s mutual assistance provision is only a part of an entire co-operation system 
established between the two States in the utilization of their joint waters. The 
co-operation system divides the monitoring and management of the joint waters 
between Poland and the German Democratic Republic. Accordingly, each contracting 
party shall take precautions against flooding on its own territory and, where 
necessary, inform the other party of the danger of a burst in any dike (art. 21). 
If a dike bursts, the two parties shall immediately combine their efforts to repair 
the damage (art. 21). 

289. In at least one bilateral agreement prevention of danger may be undertaken by 
one State solely, while the other contracting Party reimburses the former for the 
expenses of such preventive measures. In the Treaty between Canada and the United 
States of America relating to·co-operative development of the water resources of 
the Columbia River basin, canada has agreed to control flooding of the river under 
paragraphs 2 (a), 2 (b) and 3 of article IV. The United States, however, has 
agreed to reimburse Canada for such flood control measures. ~ticle VI of the 
agreement specifies the payment& 

!ll Agreement between the Government of the Polish Republic and the 
Government of the German Democratic Republic concerning navigation in frontier 
waters and the use and maintenance of frontier waters (6 February 1952). 
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•Article VI 

•Payment for Flood Control 

•1. For the flood control provided by Canada under Article IV (2) (a) 
the United States of America shall pay Canada in United States fundss 

·(~) 1,200,000 dollars upon the commencement of operation of the storage 
referred to in subparagraph (~) (i) thereof, 

·(~) 52,100,000 dollars upon the commencement of operation of the storage 
referred to in subparagraph (~) (ii) thereof, and 

•(£) 11,100,000 dollars upon the commencement of operation of the storage 
referred to in subparagraph (~) (iii) thereof. 

•2. If full operation of any storage is not commenced within the time 
specified in Article IV, the amount set forth in paragraph (i) of this Article 
with respect to that storage shall be reduced as followsa 

•(~) under paragraph (i) (~), 4,500 dollars for each month beyond the required 
time, 

·(~) under paragraph (i) (~), 192,100 dollars for each month beyond the 
required time, and 

•(£) under paragraph (1) (£), 40,800 dollars for each month beyond the 
required time. 

•3. For the flood control provided by Canada under Article IV (2) (~) 

the United States of America shall pay Canada in United States funds in 
respect only of each of the first four flood periods for which a call is made 
1,875,000 dollars and shall deliver to Canada in respect of each and every 
call made, electric power equal to the hydroelectric power lost by Canada as a 
result of operating the atorage to meet the flood control need for which the 
call was made, delivery to be made when the loss of hydroelectric power occurs. 

•4. For each flood period for which flood control is provided by Canad~ 
under Article IV (3) the United States of America shall pay Canada in United 
States fundsa 

·(~) the operating cost incurred by Canada in providing the flood control, and 

•(~) compensation for the economic loss to Canada arising directly from Canada 
foregoing alternative uses of the storage used to provide the flood 
control. 

•s. Canada may elect to receive in electric power, the whole or any 
portion of the compensation under paragraph (4) (~) representing loss of 
hydroelectric power to canada.• 
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290. When the source and the cause of tranaboundary injuries are disputed, 
neighbouring States have concluded agreements for co-operation, mutual consultation 
and monitoring to determine the source and the cause of the injury. ~he moat 
recent agreement for that purpose was concluded between Canada and the United 
States on 23 August 1983 !!I to determine the cause of acid rain which has caused 
injuries both in Canada and in the United States. That Agreement called on Canada 
and the United States to monitor the flow of pollution from industrial plants in 
Ohio and Ontario, regarded as the prime sources of the pollution that has damaged 
forests on both aides of the border and killed fish and plant life in hundreds of 
lakes in New York's Adirondacks aa well aa in New England and eastern Canada. A 
scientific experiment was conducted under the Agreement and was called Captex, !21 
an acronym for cross-Appalachian trace experiment. That experiment was expected to 
show whether or how the pollutants are carried over long distances by wind currents 
in the atmosphere. 

!!I For the text of the Agreement, see International Legal Materi~la (1983), 
vol. XXII, p. 1017. The canadians' concern was reflected in The New York Times aa 
follows a 

•The Canadian Government had argued in recent years that the breadth of 
acid rain pollution demanded urgent action, but the United States Government 
had maintained that there ia insufficient evidence to tie the death of lakes 
to the flow of pollutants from industrial plants.• (The New York ~imea, 
24 August 1983, p. A.3, col. 4.) 

~ ~e Captex experiment began in September 1983 for a six~eek period. 
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291. Measures preventing injuries ~ay be taken by States which may be injured as a 
result of an activity. Such measures may involve the adoption of national 
legislation and other regulatory requirementa. 

292. Prior to and during the Eniwetok Atoll nuclear testa series, the United States 
unilaterally undertook ~easures to minimize injuries and to monitor the radioactive 
fall-out from the activity. Thus, the United States stated that it will conduct 
the tests only when the forecast pattern of significant fall-out is entirely within 
the danger area. !!/ Fall-out predictions were dependent upon weather 
information. Admitting that the weather data normally available in the Pacific 
Ocean vas inadequate for the needs of testing, the United States made special 
arrangements to obtain additional data. Thus 13 special United States weather 
stations, located within several hundred ~ilea of the testing 9round, participated 
in a weather network reporting to a central station. Those stations were staffed 
by ~ilitary and civilian ~eteorologista. Moreover, weather reconnaissance vas 
carried out by employing aircraft, ships, balloons and rockets. 

293. The United States used advance weather monitoring and forecasting 
systems. !!I It used computers which mechanized most of the mathematical 
procedures involved. Use of the computers apparently made it possible to forecast 
rapidly. Models of the clouds produced by previous large-scale nuclear detonations 
had been developed with the expectation to improve fall-out predictions. 

294. A danger zone vas established to which access by unauthorized persons vas 
denied. All ships, aircraft and personnel had been cautioned to remain clear of 
the area. In addition, the widest possible publicity about the test and the danger 
area vas 9iven through marine, aviation and international organizations. 

295. Regular air and sea searches of the area were conducted prior to the start of 
operations. Before each shot, the patrol of the danger area vas intensified, 
particularly in the area where fall-out vas forecast. The United States Atomic 
Energy Commission issued regulations which prohibited entry into the danger area of 
United States citizens and all other persons aubjeet to the jurisdiction of the 
United States, ita territories and possessions. !!/ Safety personnel were 
stationed in the designated area so that, in the event of significant fall-out in 
an inhabited area, they could assist the inhabitants in taking safety 
measures. ~ A safety office vas stationed on nearby inhabited atolls and at 
weather stations of the weather-reporting network. In the unlikely event of 
significant fall-out in an inhabited area, the monitor• were to warn the 

!!I Whiteman, Digest of International Law, vol. 4, p. 588. 

!!I Whiteman, op. cit., p. 589. 

~ ~·· pp. 589-590. 
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inhabitants and advise and assist them in taking safety measures. The monitors 
also had trained the Marshallese (local inhabitants) medical practitioners and 
health aides in basic emergency measures. 

296. Measurements of radioactivity were also carried out outside the danger area to 
monitor injurx possibly resulting from resources commonly within the shared domain 
and subject to shared exploitation of States, for example, fish. Based on 
experience, the United States believed that outside the testrn9 area, resulting 
quantities of radioactivity in edible sea foods would lead to exposure which would 
be very small compared to the limits for public exposure recommended by the United 
States National Committee for Radiation Protection and Measurement. Nevertheless, 
the United States designed a programme of study to explore the ultimate destination 
and behaviour of radioactivity in the sea water and in marine organisms. l!f 
Sweeps by United States Navy vessels both during and after the tests were to 
include such measures as taking continuous readings of radioactivity in surface 
water, sampling of water at various depths, catching of fish and other marine 
organisms for analysis for radioactivity. DailX radiation readings and filter 
samples were taken and sent for analysis. ~ The Public Health Service monitoring 
stations also reported data to the health officers of the States or territories in 
which the stations were located. They were manned by trained technicians from 
State health departments, local universities and scientific institutions. Another 
network in the United States gathered data which was used in a long-range 
scientific study of the behaviour of radioactive materials in the environment and 
their effect on man. W 

297. Samples of dust, soil, milk, cheese and animal bones were collected from 
around the world-and analysea:--That programme was part of a study of the 
world-wide distribution and uptake of radioactive fission products. 11/ Fall-out 
monitoring also occurred within the United States. l!/ Monitoring was carried out 
throughout ~e world in order to make an early assessment of any potential injury 
to human life. ~ 

298. Great Britain also adopted a system for monitoring the Christmas Island 
nuclear tests. ~ A danger area was declared and all shipping and aircraft had 
been warned to keep clear of this area. The warnings were apparently issued far in 
advance so that people were clearly aware of the situation. Weather stations, 
weather ships and meteorological reconnaissance flights by aircraft provided 
continuous meteorological information during the period of the tests. ~· 
monitoring system placed into effect resembled that of the United States in its 
Eniwetok Atoll nuclear testing. 

w ~-· p. 590. 

w ~-· p. 591. 

w ~-· p. 590. 

w !!U!·· pp. 591-592· 

w .!E.!!·, p. 598. 
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299. The United States undertook unilateral monitoring of Mexican construction of 
highways in the Smugglers and Goat Canyons. Although the United States negotiated 
with Mexico prior to the construction of the highway regarding its planning, it 
nevertheless considered it appropriate for itself to monitor the result of the 
construction and its impact upon the United States. The monitoring was considered 
by a group of engineers who were asked by the Government to analyse the 
construction plan regarding whether or not the actual construction would include 
sufficient safety ~easures to prevent any injuries to the United States. In a 
letter to the Mexican Foreign Office, the United States Ambassador to Mexico wrote: 

•As a result of the technical discussions, several modifications of the 
original plans were understood to have been agreed upon. ••• (These 
modifications were listed.) 

•It was believed by the United States engineers that these modifications 
would barely ~eet the minimum standards for such embankments. 

•when construction was resumed, culverts were installed at the base of 
the embankment at the Arroyo de las C.bras (Smuggler's canyon] but were 
encased in concrete only up to about two-thirds of their height (instead of to 
a height of about four inches above the top of the culverti]. Since the 
culverts are now being covered with fill, it seems·improbable that the State 
of Baja California intends to complete the encasement and erect the cutoff 
collars at the Arroyo de las Cabras. The remedial measures have not been 
started at the Arroyo de San Antonio. 

•tn the opinion of engineers of the United States Government who are 
closely familiar with the recent construction, the embankment at 
Arroyo de San Antonio (Goat Canyon) will fail in certain circumstances of 
flood, and the modifications made at the Arroyo de las Cabras are not adequate 
to ensure its security. It too must be expected to fail in certain 
circumstances. Since the rainy season in that area begins as a rule in 
November, when considerable runoff in the arroyos must be anticipated, the· 
matter is not only grave but urgent. 

•My Government has accordingly instructed me to urge the Government of 
Mexico to take appropriate steps to prevent the damage to property and the 
injury to persons that are likely to result from the improper construction of 
the highway. I urge particularly that further construction at the 
Arroyo de las Cabras be suspended until arrangements can be made by the 
Government of Mexico for adoption of features essential for the security of 
the embankment in that canyon, and that the embankment at the 
Arroyo de San Antonio be opened to prevent the accumulation of flood water 
pending installation of similar modifications that canyon.• ~ 

300. Besides acting unilaterally to monitor and assess the extraterritorial impact 
of activities, States in the past acted jointly in the impact monitoring process. 

l!l ~hiteman, op. cit., vol. 6, pp. 261-262. 
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For example, the United States acted in conjunction with Mexico to impede the 
spread of foot-and-mouth disease by forming a joint commission. ~ A joint office 
waa established which was responsible for actively directing a campaign against the 
disease and for the expenditure of funds provided by the two Governments for that 
purpose. Also, a Mexican-United States Commission for the Eradication of 
Foot-and~outh Disease was established by the two Governments at Mexico City, with 
an equal number of members appointed by the Mexican Secretary of Agriculture and 
AniMal Industry and by the United States Secretary of Agriculture. 

301. A far more detailed regime for monitoring and management of activities with 
harmful extraterritorial impact was put into action as a result of the ~ 
Smelter decision. Among its various detailed provisions, it called for placement 
of permanent instruments to monitor fumes from the smeltera 

•z. Instruments 

•A. 
follows a 

The instruments for recording meteorological conditions shall be as 

•(~) Wind Direction and Wind Velocity shall be indicated by any of the 
standard instruments used for such purposes to provide a 
continuous record and shall be observed and transcribed for use 
of the Smoke Control Office at least once every hour. 

·c~) Wind Turbulence shall be measured by the Bridled Cup Turbulence 
Indicator. This instrument consists of a light horizontal wheel 
around whose periphery are twenty-two equally-spaced curved 
surfaces.cut from one-eighth inch aluminium sheet and shaped to 
the same-sized blades or cups. This wind-sensitive wheel is 
attached to an aluminium sleeve rigidly screwed to one end of a 
three-eighth inch vertical steel shaft supported by almost 
frictionless bearings at the top and bottom of the instrument 
frame. The shaft of the wheel is bridled to prevent continuous 
rotation and is so constrained that its angle of rotation is 
directly proportional to the square of the wind velocity. One 
complete revolution of the anemometer shaft corresponds to a wind 
velocity of 36 miles per hour and, with eighteen equally spaced 
contact points on the commutator, one make and one break in the 
circuit is equivalent to a change in wind velocity of two miles 
per hour, recorded on a standard anemograph. (For further 
detail, see the Pinal Report of the Technical Consultants, 
p. 209.) 

•The instruments noted in (a) and (b) above, shall be located at the 
present site near the zinc stack of the Smelter or at some other location not 
leas favorable for such observations. 

!21 ~-· p. 266. 
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•(c) Atmospheric temperature and barometric pressure shall be deter~ined 
by the standard instruments in use for such ~eteorological 
observations. 

•s. Sulphur dioxide concentrations shall be determined by the standard 
recorders, which provide automatically an accurate and continuous record of 
such concentrations. 

•one recorder shall be located at Columbia Gardens, as at present 
installed with arrangements for the automatic transcription of its record to 
the Smoke Control Office at the Smelter. ~ second recorder shall be 
maintained at the present site near Northport. A third recorder shall be 
maintained at the present site near waneta, which recorder ~y be discontinued 
after December 31, 1942.• ~ 

302. Records of the data thus collected were to be kept. £!! A summary of the 
smelter operation covering the daily sulphur balances was to be compiled monthly 
and copies were to be sent to the Government of the United States and of the 
Dominion of Canada. In addition, the structure of the stacks was regulated. 29/ 
Sulphur dioxide was allowed to be discharged into the atmosphere from smelting­
operations of zinc and lead plants at a height no lower than that of the stacks at 
that time. In case of the cooling of the stacks by a lengthy shutdown, gases 
containing sulphur dioxide were not to be emitted until the stacks had been heated 
to normal operating temperatures by hot gases free of sulphur dioxide and standards 
of maximum hourly emissions were to be carefully adhered to. !£! 

303. The permanent regime also provided for amendment or modification of the 
~nitoring systems 

•v1. Amendment or Suspension of the R!gime 

•xf at any time after December 31, 1942, either Government shall request_ 
an amendment or suspension of the regime herein prescribed and the other 
Government shall decline to agree to such request, there shall be appointed by 
each Government, within one month after the making or receipt respectively of 
such request, a scientist of reputeJ and the two scientists ao appointed shall 
constitute a Commission for the purpose of considering and acting upon such 
request. If the Commission within three months after appointment fails to 
agree upon a decision, they shall appoint jointly a third scientist who shall 
be Chairman of the Commission1 and thereupon the opinion of the majority, or 
in the absence of any majority opinion, the opinion of the Chairman shall be 
decisive, the opinion shall be rendered within one month after the choice of 

~ Reports of International Arbitral Awards, vol. III, pp. 1974-1975. 

1!1 ~·· p. 1975. 

~ ~·· p. 1976. 
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the Chairman. If the two scientists shall fail to agree upon a third 
scientist within the prescribed time, upon the request of either, he shall be 
appointed within one month from such failure by the President of the American 
Chemical SOciety, a scientific body having a membership both in the United 
States, Canada, Great Britain and other countries. 

•Any of the periods of time herein prescribed may be extended by 
agreement between the two Governments. 

•The Commission of two, or three scientists as the case may be, may take 
such action in compliance with or in denial of the request above referred to, 
either in whole or in part, as it deems appropriate for the avoidance or 
prevention of damage occurring in the State of Washington. The decision of 
the Commission shall be final, and the Governments shall take such action as 
may be necessary to ensure due conformity with the decision, in accordance 
with the provisions of Article XII of the Convention. 

•The compensation of the scientists appointed and their reasonable 
expenditures shall be paid by the Government which shall have requested a 
decision, if both Governments shall have made a request for decision, such 
expenses shall be shared equally by both Governments, provided, however, that 
if the Commission in response to the request of the United States shall find 
that notwithstanding compliance with the regime in force damage has occurred 
through fumes in the State of Washington, then the above expenses shall be 
paid by the Dominion of Canada.• ~ 

The tribunal also recommended that the acting State, Canada, maintain a scientific 
staff for the purposes of. unilateral monitoring. ~ While the tribunal refrained 
from making it a part of the prescribed monitoring regime, it stated that, in ita 
opinion, it would be to the clear advantage of Canada if, during the interval 
between the date of the filing of the final report and 31 December 1942 (when the 
prescribed monitoring regime was to be put into effect), Canada would continue, at 
its own expense, the maintenance of experimental and observational work by two 
scientists similar to that which was established by the tribunal before and had 
been in operation during the trial period since 1938. The tribunal thought such 
continuance of investigation would provide additional valuable data both for the 
purpose of testing and the effective operation of the regime then prescribed and 
for the purpose of obtaining information as to the possibility or necessity of 
improvements in it. 1!1 

304. A unilateral monitoring was conducted by Belgium when the Yser, ita resort 
area near France, was affected by air pollution, the cause of which was 
undetermined. The pollution had affected tourism in that area. The Belgian 
Government, however, suspected that the pollution was caused by industries in 

!!! ~-· p. 1978. 
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Dunkerque, France. ~ The Belgian Parliament asked the Government to negotiate 
with France to resolve the problem. The Government replied that although it was 
suspected that the pollution was caused by industries in Dunkerque, it did not yet 
have any facts to verify that. It stated that it was monitoring the pollution to 
determine its direction. Once it was sure that the pollution was coming from the 
direction of Dunkerque, it intended to take the matter up with the French 
Government. 

305. In a debate in the Belgian Parliament, it was stated that the frontier river, 
Thure, shared by France and Belgium, was suffering substantially from pollution 
caused by some factories involved with cutting stones and washing them in the 
river. Those factories were operating both in the French as well as the Belgian 
side. The Belgians, apparently took some measures to reduce, but not to eliminate, 
the pollution caused by the operation. ~ The French, however, did nothing. The 
issue was raised by the Belgian Parliament and the Government replied that it had 
raised the issue with the French member of the Tripartite Commission - a Commission 
consisting of France, Belgium and Luxembourg - on polluted waters. The Parliament, 
however, seemed to consider that action insufficient and was anxious that the 
Belgian Government should raise the issue directly with the French Government. 

306. States have also considered monitoring of the activity by joint bodies. For 
example, with respect to the Rose Canal dispute between Mexico and the United 
States, the United States sought recommendations of the International Water and 
Boundary Commission, a joint commission between the two countries. The function of 
the water Commission was to continue its studies on problems caused by the !2!! 
Canal with the intention of bringing them to a conclusion and of submitting a joint 
report as early as possible. The report was to include recommendations not only 
concerning remedial measures but also with respect to an equitable division of 
costs between the two Governments. 1!/ 

l£1 Belgium Parliamentary Recorda, Recueil de points de vue belges 
(29 May 1973), p. 17. 

!!I ~·· 4 July 1973, p. e. 
1!f Whiteman, op. cit., vol. 6, p. 264. 
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B. Provisions for prevention of harm 

307. Recommendations for preventing injuries may require a specific or a more 
general change in the process of performance of activities. In order to minimize 
the risk of harm arising from an activity, changes may be made in the manner in 
which the activity is conducted. There may be an alteration in the actual 
structure or operation of the ongoing activity, a partial or occasional halting, a 
complete halt of an activity or an emergency back•up plan in case of unexpected 
occurrences. There appears to be a relation between the content of change and the 
magnitude of perceived harm from the activity. 

Multilateral agreements 

308. Article 4 of the Convention concerning Lake Constance enumerates the extent of 
recommendations which the Commission shall make in order to prevent pollution of 
the lake and protect the interests of individual coastal States. Paragraphs (e), 
(d), (e) and (f) of that article provides 

•c) discuss measures for remedying existing pollution and preventing all 
future pollution of Lake Constance and recommend them to the riparian 
StateSJ 

•d) discuss measures which any riparian State proposes to take in accordance 
with Article 1, paragraph 3, abOveJ 

•e) study the possibility of instituting regulations to preserve Lake 
Constance from pollutionJ consider the possible content of such 
regulations which shall, if appropriate, form the subject of another 
convention between the riparian StateSJ 

•f) concern itself with all other questions relating to control of pollution 
of Lake Constance. • 

309. Recommended changes may be relevant to the structure and operation of the 
activities. Paragraph (c) of article XI of the Kuwait Regional Convention on the 
Protection and Development of the Marine Environment and the Coastal Area provides 
for this type of recommendations 

•(e) The Contracting States undertake to develop, individually or jointly, 
technical and other guidelines in accordance with standard scientific practice 
to assist the planning of their development projects in such a way as to 
minimize their harmful impact on the marine environment. In this regard 
international standards may be used where appropriate.• 

310. The Convention on the Northwest Atlantic Fisheries also empowers its 
Commission to recommend, if necessary, a catch limit and a size limit for any 
species or prohibit the use of certain appliances. Paragraphs (e), (d) and (e) of 
article VIII providea 

•(£) establishing size limits for any species, 
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·(~) prescribing the fishing gear and appliances the use of which is 
prohibitedJ 

·(~) prescribing an over-all catch limit for any species of fish.• 

311. In addition to changes in the structure and operation of activities, partial 
or occasional cessation of activities may also be recommended. For example, 
paragraphs (a) and (b) of the same article VIII of the above Convention provide 
that the Commission may establish open or closed seasons for catching fish or close 
to fishing such portions of the area populated by small or immature fish: 

·(~) establishing open and closed seasoniJ 

•(b) closing to fishing such portions of a sub-area as the Panel 
concerned finds to be a spawning area or to be populated by small or immature 
fishJ• 

312. When injury is caused, the injured State may request the assistance of the 
acting State to take certain measures in the territory of the former to minimize 
the injury. For example, article XXI of the Convention on International Liability 
for Damage Caused by Space Objects obligates the acting State - the launching 
State - to provide rapid assistance to the injured State when the latter requests 
ita 

•Article XXI 

•zf the damage caused by a space object presents a large-scale danger to 
human life or seriously interferes with the living conditions of the 
population or the functioning of vital centres, the States Parties, and in 
particular the launching State, shall examine the possibility of rendering 
appropriate and rapid assistance to the State which has suffered the damage, 
when it so requests. However, nothing in this article shall affect the rights 
or obligations of the States Parties under this Convention.• 

313. Article 199 of the Convention on the Law of the Sea provides for contingency 
plans to be designed by States as well as international organizations to combat 
pollution a 

•Article 199 

•contingency plans against pollution 

•zn the cases referred to in article 198, States in the area affected, in 
accordance with their capabilities, and the competent international 
organizations shall co-operate, to the extent possible, in eliminating the 
effects of pollution and preventing or minimizing the damage. To this end, 
States shall jointly develop and promote contingency plans for respondinq to 
pollution incidents in the marine environment.• 

314. The recommended changes may be compulsory. Article 6 of the Convention 
relating to Lake Constance, in connection with the recommendations of the 
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COMmission, obligates the riparian States to do their utmost to ensure that those 
recommendations are put into effect within the limits of their domestic 
legislation. However, the riparian State who is expected to implement the . 
ComMission's recommendation may recognize them as binding. Hence, it appears that 
the compulsory nature of the recommendation depeRds entirely on the willingness of 
the acting State. Article 6 of the Convention provides• 

•1. The riparian States undertake to give careful consideration to water 
protection measures recommended by the Commission which affect their territory 
and shall do their utmost to ensure that such measures are put into effect 
within the limits of their domestic legislation. 

•2. Riparian States in whose territory water protection measures on 
which the Commission makes recommendations have to be put into effect may 
recognize a recommendation of the Commission as being binding on them and 
instruct their delegation to make a statement to that effect.• 

315. Article VIII of the International Convention for the Conservation of Atlantic 
Tunas provides an elaborate procedure for the acceptance of the decisions of the 
Commission. Accordingly, if a recommendation of the Commission faces opposition by 
less than the majority of the contracting parties, that recommendation shall become 
effective for only the Contracting Parties that have not presented an objection 
thereto. W 

~ Article VIII readsa 

•cONSERVATION OF ATLANTIC TUNAS 

•Article VIII 

•'!. (a) 'l'he Commission may, on the basis of scientific evidence make 
recommendations designed to maintain the populations of tuna and tuna-like 
fishes that may be taken in the Convention area at levels which will permit 
the maxiumum sustainable catch. These recommendations shall be applicable to 
the Contracting Parties under the conditions laid down in paragraphs 2 and 3 
of this Article. 

•(b) 'l'he recommendations referred to above shall be madet 

•(i) at the initiative of the Commission if an appropriate Panel 
has not been established or with the approval of at least two-thirds 
of all the Contracting Parties if an appropriate Panel has been 
es tablishecS, 

•(ii) on the proposal of an appropriate Panel if such a Panel has 
been eatabliahedJ 

I • • • 
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•(iii) on the proposal of the appropriate Panels if the 
recommendation in question relates to ROre than one geographic area, 
species or group of species. 

•2. Each recommendation made under paragraph 1 of this Article shall 
become effective for all Contracting Parties six months after the date of the 
notification from the Commission transmitting the recommendation to the 
Contracting Parties, except as provided in paragraph 3 of this Article. 

•3. (a) If any Contracting Party in the ease of a recommendation made 
under paragraph 1 (b) (i) above, or any Contracting Party member of a Panel 
concerned in the case of a recommendation made under paragraph 1 (b) (ii) 
or (iii) above, presents to the Commission an objection to such recommendation 
within the six months period provided for in paragraph 2 above, the 
recommendation shall not become effective for an additional sixty days. 

•(b) ~ereupon any other Contracting Party may.present an objection 
prior to the expiration of the additional sixty days period, or within 
forty-five days of the date of the notification of an objection made by 
another Contracting Party within such additional sixty days, whichever date 
shall be the later. 

•tc) The recommendation shall become effective at the end of the 
extended period or periods for objection, except for those Contracting Parties 
that have presented an objection. 

•td) However, if a recommendation has met with an objection presented by 
only one or less than one-fourth of the Contracting Parties, in accordance 
with sub-paragraphs (a) and (b) above, the Commission shall immediately notify 
the Contracting Party or Parties having presented such objection that it is to 
be considered as having no effect. 

•(e) In the ease referred to in sub-paragraph (d) above the Contracting 
Party or Parties concerned shall have an additional period of sixty days from 
the date of said notification in which to reaffirm their objection. On the 
expiry of this period the recommendation shall become effective, except with 
respect to any Contracting Party having presented an objection and reaffirmed 
it within the deiay provide for. 

•(f) If a recommendation has met with objection from aore than 
one-fourth but less than the majority of the Contracting Parties, in 
accordance with sub-paragraphs (a) and (b) above, the recommendation shall 
become effective for the Contracting Parties that have not presented an 
objection thereto. 
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316. The International COnvention relating to Intervention on the High Seas in 
Cases of Oil Pollution casualties provides, in paragraph (e) of article III, for 
measures to be considered by the coastal State to minimize damage which may result 
from its action. It requires that the coastal State, before taking any action or 
during its course, •use its best endeavours ••• to afford persons in distress any 
assistance of which they may stand in need, and in appropriate cases to facilitate 
the repatriation of ships' crews, and to raise no obstacle thereto•. 

Bilateral agreements 

317. Some bilateral agreements provide that the acting State should notify the 
potential injured State of the danger which is caused as a result of activities in· 
the territory of the former. For example, article 6 1!1 of the Convention on 
Hydrological Resources between the Republic of Argentina and the Republic of ChileJ 
paragraphs (2) and (3) of article 24 11/ of the Treaty between the Czechoslovak 

(continued) 

•(g) If objections have been presented by a majority of the Contracting 
Parties the recommendation shall not become effective. 

•4. Any Contracting Party objecting to a recommendation may at any time 
withdraw that objection, and the recommendation shall become effective with 
respect to such Contracting Party immediately if the recommendation is already 
in effect, or at such time as it may become effective under the terms of this 
Article. 

•s. The commission shall notify each Contracting Party immediately upon 
receipt of each objection and of each withdrawal of an objection, and of the 
entry into force of any recommendation.• 

1!1 Article 6 provides& 

•6. La Parte requerida debera comunicar, dentro de un plazo razonable 
que en todo caso no exceder' de cinco meses, si hay aspectos del proyecto o 
del programa de operaciones que puedan causarle perjuicio sensible. En tal 
caso, indicar' las razones tecnicas y calculos en que se funde y las 
sugerencias de modificaci6n del proyecto o del programa de operacionea 
notificados, destinadaa a evitar aquel perjuicio.• 

11/ Paragraphs (2) and (3) of article 24 providea 

8 (2) If a forest fire breaks out near the frontier line, the competent 
authorities of the Party on whose territory the fire breaks out shall, as far 
as possible, do everything in their power to. extinguish it and to prevent it 
from spreading across the State frontier. 

•(3) If there is danger of a forest fire spreading across the State 
frontier, the Party on whose territory the danger originated shall immediately 
warn the other Party, so ~hat action may be taken to prevent the fire from 
spreading across the State frontier.• 
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Republic and the Hungarian People's Republic concerning the ~~ime of State 
Pronti·ers1 article£ 19 and 27 l!f of the Agreement between the Government of the 
Polish Republic and the Government of the Union of Soviet Socialist Republics 
concerning the R~ime on the Soviet-Polish State Frontier provide for such 
requirements. 

318. Similarly, the Convention between Belgium and France on Radiological 
Protection with regard to the Installations of the Ardennes Nuclear Power Station 

l!/ Articles 19 and 27 providea 

•Article 19 

•1. ~he competent authorities of the Contracting Parties shall exchange 
information concerning the level and volume of water and ice conditions on 
frontier waters, if such information may help to avert the dangers created by 
floods or floating ice. If necessary, the said authorities shall also agree 
upon a regular system of signals in times of flood or floating ice. Delays in 
communicating or failure to communicate such information may not constitute 
grounds for claiming compensation in respect of damage caused by flood or 
floating ice. 

•Article 27 

•1. In sectors adjacent to the frontier line the Contracting Parties 
will exploit their forests in such a way as not to damage the forest• of the 
other Party. 

•2. If a forest fire breaks out near the frontier, the Contracting Party 
on whose territory the fire breaks out must, as far as possible do everything 
in its power to localize and extinguish the fire and to prevent it from 
spreading across the frontier. 

•J. Should a forest fire threaten to spread across the frontier, the 
Contracting Party on whose territory the danger originated shall immediately 
warn the other Contracting Party so that appropriate action ~y be taken to 
localize the fire on the frontier. 

•4. If trees fall beyond the frontier line as the result of elemental 
causes or logging operations, the competent authorities of the Contracting 
Parties shall take all steps to enable the persons concerned of the 
neighbouring Party to cut up and remove the trees to their own territory. ~e 
competent authorities of the Contracting Party to which the trees belong must 
inform the competent authorities of the other Party of auch occurrences. 
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provides for mutual assistance in case of accident. 
the agreement, will be put under a single authority. 
provides a 

The means of assistance, under 
Article 4 of the agreement 

•In case of accident, the Contracting Parties, being desirous of 
assisting each other to the greatest possible extent, shall place the means of 
assistance that they furnish under a single authority, which shall be 
responsible for the general administration of the aid and emergency action. 

•The provisions relating to this mutual assistance are set out in 
annex III.• 

319. Norway and Finland, in an agreement 1!1 relating to the transfer of the course 
of water from their frontier rivers, agreed on certain measures which each have to 
take individually in order to offset any inconvenience that activity might have on 
the inhabitants along the banks of the river. Those measures are stipulated in 
article 2& 

•Article 2. To offset any inconvenience which the transfer of water 
referred to in article 1 could cause the inhabitants along the banks of the 
Niatimo river, the Governments shall take the following measuresa 

•(a) The Government of Norway shall take steps to facilitate the 
movement of salmon upstream past Koltaakoski on the Naitimo river so that the 
fish can gain access to the upper reaches of the river. 

•The plans for the installation shall be laid before fishery experts 
designated by the Go9ernment of Finland, for their opinion. 

(continued) 

•In such cases the transportation of the trees across the frontier shall 
be exempt from all duties or taxes.• 

!!/ Agreement between the Governments of Finland and Norway on the transfer 
from the course of Nlltlmo (Neiden) River to the course of the Gandvik River of 
water from the Garsjaen, ljerringvatn and Foratevannene Lakes (25 April 1951). 
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•The work shall be carried out at the expense of the Government of Norway 
as soon as possible after the entry into force of this Agreement. 

•(~) The Government of Finland shall arrange for the removal of a number 
of large boulders and helms lying in the stretch of about four kilometres 
along the Niitlmo river between the confluence of the Kallo and Niltimo rivers 
and the frontier between Finland and Norway and obstructing timber-floating.• 

320. Similarly, a recommendation for mutual assistance in case of crisis was 
incorporated in articles 20 and 21 of an agreement between Poland and the German 
Democratic Republic in 1952. ~ In an exchange of notes, Canada and the United 
States have agreed to establish joint pollution contingency plans for waters of 
mutual interest. !!/ The Treaty between Canada and the United States regarding the 
Columbia River basin !£( requires each party to exercise due diligence to remove 

!Q/ Agreement between the Government of the Polish ~epublic and the 
Government of the German Democratic Republic concerning navigation in frontier 
waters and the use and maintenance of frontier waters (6 February 1952). 
Articles 20 and 21 of this treaty provide& 

•Article 20 

•xn the event of damage or accident during blasting operations, each 
Party undertakes to come to the other's assistance subject to reimbursement of 
the expenses entailed in the provision of such assistance. 

• ••• 

•Article 21 

•If a dike bursts, the two Parties shall immediately combine their 
efforts to repair the damage, furnishing technical facilities and the 
necessary labour. 

•The Party which asks for assistance shall bear the cost involved.• 

!!I Exchange of notes between the Government of canada and the Government of 
the United Statea of America concerning a joint marine pollution contingency plan 
(19 June 1974). 

!£/ Treaty between Canada and the United States of America relating to 
Co-operative Development of Water Resources of the Columbia River Basin 
(17 January 1961). 
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the cause of and to mitigate the effect of any injury to each other's 
territory. !!f Joint inspection by both parties of the hydraulic system on their 
joint waters was recommended in article 7 of chapter 1 of the General Convention 
concerning the Hydraulic System Concluded between the Kingdom of Romania and the 
Kingdom of Yugoslavia. iii Accordingly, subject to the previous consent of both 
States, on the proposal of either State, a joint inspection of areas affected by 
hydraulic system may take place in order to recommend measures to improve the 
hydraulic system affecting either or both States. Recommendations for the 
prevention or minimization of harm to neighbouring States have also been made in 
the form of banning certain activities at certain places. For example, in an 
agreement in 1948, ~ Finland and the Soviet Union agreed, in order to safeguard 
their joint frontier line, to establish a belt 20 metres wide within and around 
their border, where exploitation of mineral deposits was ordinarily to be 
prohibited and permitted only in exceptional cases and by agreement between the two 
States. !!I 

!!/ ~· Paragraph 3 of article XVIII providesa 

•3. Canada and the United States of America, each to the extent possible 
within its territory, shall exercise due diligence to remove the cause of and 
to mitigate the effect of any injury, damage or loss occurring in the 
territory of the other as a result of any act, failure to act, omission or 
delay under the Treaty.• 

!!/ Concluded on 14 December 1931. Article 7, chapter I, providesa 

•an the proposal of either State, and subject to previous consent, joint 
inspections of the places affected may be made from time to time for the 
purpose of studying the hydraulic system of the hydrotechnical areas and 
watercourse and their basins, in order to consider what measures are advisable 
or what works should be carried out for the maintenance or improvement of the 
hydraulic system affecting either or both of the States.• 

~ Agreement between the Government of the Union of Soviet Socialist 
Republics and the Government of the Republic of Finland concerning the Regime of 
the Soviet-Finnish Frontier (9 December 1948). 

!!I ~· Article 18 of this treaty provideaa 

•1. Mining and the prospecting of mineral deposita in the immediate 
vicinity of the frontier shall be governed by the regulations of the Party in 
whose territory the workings are situated. 

•2. In order to safeguard the frontier line there shall on each aide 
thereof be a belt twenty metres wide within which the work referred to in 
paragraph 1 of this article shall ordinarily be prohibited and shall be 
permitted only in exceptional cases by agreement between the competent 
authorities of the Contracting Parties.• 
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321. At times, it has been essential or desirable to avert the risk of injury 
instead of waiting until it has materialized. This step may be the first measure 
in preventing ln)ury. Judicial decisions and official correspondence demonstrate 
that, through different methods of deterrence, ·efforts by States and non-State 
entities have been made to postpone an activity or re-evaluate it. Por example, in 
1961, the United States decided to release 20 kilograms of tiny copper •hairs• or 
•needles• in outer space to form a belt around the earth about 15 kilometres vide 
and 30 kilometres deep. !11 The purpose was to test its feasibility to reflect 
communications signals. The prospect of such use of the shared resource caused 
international as well as national concern for scientific groups about its possible 
adverse effects upon radio and optical astronomy. The Soviet Union also complained 
about the possible interference with the movement of space crafts. As a result of 
many protests, a special meeting of the United States President's Scientific 
Advisory Council (PSAC) was called to review the project and advise whether the 
launching should be stopped, but PSAC found that it should be a safe undertaking. 
The west Ford Test consequently went ahead a month later. 

322. Injunctions have also been used as a procedure to postpone an activity with 
harmful consequences, until a final decision on merits is taken. This is a fairly 
routine occurrence in United States environmental problems. For example, in 
relation to the construction of the trans-Alaska pipeline, an action by three 
United States conservation groups with intervention by their Canadian counterparts 
was brought to the D.C. District Court of washington, D.C.!!/ The Court issued a 
preliminary injunction. After further hearings, however, the COurt dissolved its 
pr~liminary injunction, denied a permanent injunction and dismissed the 
complaints. !!! 

323. International tribunals have also granted the equivalent of injunctions in -
some cases regarding acts with extraterritorial harmful consequences. At an early 
stage of the Fisheries Jurisdiction cases, the International Court of Justice (ICJ) 
issued orders concerning interim measures of protection which, among other things, 
provided that the parties should •ensure that no action of any kind is taken which 
might aggravate or extend the dispute submitted to the Court• and also •ensure that 
no action is taken which might prejudice the rights of the other Party in respect 

!21 The New York Times, 30 July 1961, p. 48, col. 1J ~., 3 February 1962, 
p. s, col. lJ ibid., 10 May 1962, p. 16, col. 4J ibid., 13 May 1963, p. 1, col. s, 
~·· 21 May 1963, p. 3, col. 1J ~., 23 September 1963, p. 28, col. 2. 

!!I wilderness Society v. Hickel, 325 Federal Supplement (Diatrlct Court of 
Washington, D.c., 1970), pp. 422 and 424. See also Natural Resources Defense 
Council v. Morton, 458 F. 2d 827 (D.C. Cir. 1972). 

!!/ Wilderness Society v. Morton, 458 F. 2d 842 (D.C. Cir. 1973). 
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of the carrying out of whatever decision on the merits the court may render•. !2/ 
The 1972 orders also held that the Republic of Iceland should refrain from taking 
any measures to enforce ita purported new fisheries re9ulationa against ships 
registered in the United lingdom or the Federal Republic of Germany outside the 
agreed 12-mile fisheries zone and that Iceland should further refrain from applying 
any administrative, judicial or other measures against such ships, their crews, or 
other related persons because of their having engaged in fishing activities between 
12 and 50 miles offshore. ~ For their part, the United lingdom and Germany were 
directed not to take more than 170,000 and 119,000 metric tons of fish respectively 
from the •sea area of Iceland•. ~ Iceland, however, ignored the order. 

324. Preliminary injunction was also granted by ICJ in the Nuclear Tests cases. By 
issuing orders concerning interim measures of protection, the Court instructed 
France to •avoid nuclear tests causing the deposit of radioactive fall-out• over 
Australia and New Zealand, pending final decisions in ita proceedings. ~ 

325. State practice shows a reluctance to completely halt activities in the 
legitimate interest of the acting State. However, the results of management and 
monitoring indicate in certain instances that a change has been made in the 
operation of the activity to take into account the interests of other States. 

326. As a result of correspondence concerning the Peyton Packing co. and Casuco co. 
(United States companies), the companies took considerable measures to control 
odors reaching the border cities in Mexico emanating from meat packing plants, 
including a phase out of certain activities, changing working hours to take the 
most advantage of meteorological conditions and systems of disinfections 

•3. Reduced the number of cattle so that there are no more than 
6,500 head in the pens at any time. 

•c. Constructed a system of spray heads on the fences of all four aides 
of the property for very high pressure dispensing of a masking agent to 
alleviate any remaining odor emanating from the premises. 

•s. Began plana which in approximately twelve months will remove all 
cattle· feeding operations from the present area. 

~ Fisheries Jurisdiction, (United Kingdom v. Iceland) (Federal Republic of 
Germany v. Iceland), Interim Protection Orders (17 August 1972), 
I.C.J. Reports 1972, pp. 17, 30 and 35. 

~ Interim Protection Orders, I.C.J. Reports 1972, PP• 17 and ·35. 

~ Nuclear Testa (Australia v. France) (New Zealand v. Prance), Interim 
Protection Orders (22 June 1973), I.C.J. Reports 1973, pp. 106, 135 and 142. Leas 
than a month after the order, France exploded another device over ita Pacific atoll 
of Mururoa. 
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•1. Eliminated the rendering of partially decomposed carcasses. 

•2. Changed operations from night hours to day hours to take the most 
advantage of meteorological conditions. 

•3. Built an oxidizing furnace fired by natural gas to oxidize any odors 
from the plant operation. 

•4. Constructed a condenser to condense all possible vapors, which are 
disposed of with the liquid waste. 

•s. Installed a system of sprays to counteract any remaining odor that 
sight otherwise escape into the atmosphere. 

•with respect to industrial waste, the Peyton Packing Company constructed 
a primary treatment plant. It removes from the waste going into the 
Rio Grande all the blood and much of the solid organic matter. While this is 
not complete treatment, when the public sewers becom~ available to the 
company, the effluent will be disposed of by that method.• ~ 

327. Similarly, the company operating the Trail Smelter undertook to contain and 
reduce fumes emanating from the plant and causing damage to the state of Washington 
by treating the sulfur dioxide emitted: 

•The Consolidated Mining and Smelting Company of Canada, Limited, 
proceeded after 1930 to make certain changes and additions in its plant, with 
the intention and purpose of lessening the sulphur contents of the fumes, and 
in an attempt to lessen injurious fumigations, a new system of control over 
the emission of fumes during the crop growing season came into operation about 
1934. To the three sulphuric acid plants in operation since 1932, two others 
have recently been added. The total capacity is now of 600 tons of sulphuric 
acid per day, permitting, if these units could run continually at capacity, 
the·fixing of approximately 200 tons of sulphur per day. In addition, from 
1936 1 units for the production of elemental sulphur have been put into 
operation. There are at present three such units with a total capacity of 
140 tons of sulphur per day. The capacity of absorption of sulphur dioxide is 
now 600 tons of sulphur dioxide per day {300 tons from the zinc plant gases 
and 300 tons from the lead plant gases). As a result, the maximum possible 
recovery of sulphur dioxide, with all units in full operation has been brought 
to a figure which is about equal to the amount of that gas produced by 
smelting operations at the plant in 1939. However, the normal shutdown of 
operating units for repairs, the power supply, ammonia available and the 

~ Whiteman, op. cit., vol. 6, pp. 258-259. 
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general market situation are factors which influence the amount of sulphur 
dioxide treated.• !!{ 

328. These measures greatly lessened the amount of sulphur dioxide dispersed into 
the aira 

•In 1939, 360 tons, and in 1940, 416 tons, of sulphur per day were 
oxidized to sulphur dioxide in the metallurgical processes at the plant. Of 
the above, for 1939, 253 tons, and for 1940, 289 tons per day, of the sulphur 
which was oxidized to sulphur dioxide was utilized. One hundred and seven 
tons and 127 tons of sulphur per day for those two years, respectively, were 
emitted aa sulphur dioxide to the atmosphere. 

•The tons of sulphur emitted into the air from the Trail Smelter fell 
from 10,000 tons per month in 1930 to about 7,200 tons in 1931 and 3,400 tons 
in 1932 aa a result both of sulphur dioxide beginning to be absorbed and of 
depressed business conditions. As depression receded, this monthly average 
rose in 1933 to 4,000 tons, in 1934 to nearly 6,300 tons and in 1935 to 
6,800 tons. In 1936, however, it had fallen to 5,600 tonst in 1937, it 
further fell to 4,850 tonsJ in 1938, still further to 4,230 tons to reach 
3,250 tons in 1939. It rose, again, however, to 3,875 tons in 1940.• ~ 

329. In cases of dispute over the distribution and delimitation of resources, 
changes in content include designing a regime for more equitable distribution of 
the resource between interested States. For example, in the Fisheries 
Jurisdiction, the parties were required to mutually negotiate, in good faith, an 
equitable distribution of their fishing rights off the coast of Iceland. 

330. Change may entail an expansion of the designated danger area and require 
notice of immenent danger to States or to other international actors. Thus, in the 
Eniwetok Atoll nuclear tests series, after monitoring of the activity showed harm 
that may occur to others outside the calculated danger zone, the danger area was 
expanded. ~ In addition, a more general Notice to Mariners was issued. ~ 

331. Once it becomes evident that there is no possibility of any or further 
injuries from a particular activity, the preventive measures are no longer required 
to be maintained. This would lead to such actions as disestablishing the danger 
zone once the activity has been completed and it has been shown that no future harm 
is likely to ensue. Thus, the United States disestablished zones of danger on 

~ United Nations, Reports of International Arbitral Awards, vol. III, 
P• 1946. 

~ ~-· pp. 1946-1948. 

~ Whiteman, op. cit., vol. 4, p. 560. 

~ ~., P• 561. 

I··· 



A/CN.4/384 
English 
Page 205 

completion of the nuclear tests and gave notice thereof. The Vnited States 
Government stated that there were no injuries to personnel of the Joint Task Force 
Seven attributable to any effect of the tests. A post-operation radiological 
survey of the Eniwetok-Bikini danger area had been conducted and it was determined 
that the danger area could be disestablished without hazard. However, the land 
area of the Bikini and Eniwetok atolls, the water area of their lagoons and the 
adjacent areas within three miles to seaward of the atolls and the overlying 
airspace remained closed to vessels and aircraft which did not have specific 
clearance. ~ 

332. In addition to restructuring the activity or requiring additional safeguards 
or curtailing operations, a partial or occasional halting of the activity may be 
mandated. In the Trail Smelter Arbitration, such a preventive measure was 
instituted in the event fumes emissions surpassed well-defined limits. Guidelines 
were established, taking into consideration· agricultural activities which may be 
harmed by fume emissions as well as the growing or non-growing seasons 

•General Restrictions and Provisions 

·~ 

• 

·~ 

If the Columbia Gardens recorder indicates 0.3 part per million or 
more of sulphur dioxide for two consecutive twenty minute periods 
during the growing season, and the wind direction is not 
favorable, emission shall be reduced by four tons of sulphur per 
hour or shut down completely when the turbulence is bad, until 
the recorder shows 0.2 part per million or leas of sulphur 
dioxide for three consecutive twenty minute periods. 

If the Columbia Gardens recorder indicates 0.5 part per million 
or more of sulphur dioxide for three consecutive twenty minute 
periods during the non-growing season and the wind direction is 
not favorable, emission shall be reduced by four tons of sulphur 
per hour or shut down completely when the turbulence is bad, 
until the recorder shows 0.2 part per million or less of sulphur 
dioxide for three consecutive twenty minute periods. 

In case of rain or snow, the emission of sulphur shall be reduced 
by two (2) tons per hour. ~his regulation shall be put into 
effect 1mmediately when precipitation can be observed from the 
Smelter and shall be continued in effect for twenty (20) minutes 
after such precipitation has ceased. 

If the slag retreatment furnace is not in operation the emission of 
sulphur shall be reduced by two (2) tons per hour. 

If the instrumental reading shows turbulence excellent, good or 
fair, but visual observations made by trained observers clearly 

~ ~·· pp. 594-595. 
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indicate that there is poor diffusion, the emission of sulphur 
shall be reduced to the figures given in column (1) if wind is 
not favorable, or column (2) if wind is favorable. 

•(~) When more than one of the restricting conditions provided for 
in (a), (b), (c), and (d) occur simultaneously, the highest 
reduction shall apply. 

•(!) If, during the non-growing season, the instrumental reading shows 
turbulence fair and wind not favorable but visual observations by 
trained observers clearly indicate that there is excellent 
diffusion, the maximum permissible emission of sulphur may be 
increased to the figures in column (5). The general restrictions 
under (a), (b), (c) and (e), however, shall be applicable.• ~ 

333. Notice was to be issued when the emission limits were exceeded. !21 

334. Perceived injury from some activities may be so great as to cause a cry for 
complete halting of the activity. Such a request stems from the belief that no 
precautionary regime can adequately safeguard against the perceived harm. Although 
this survey of judicial decisions and official correspondence has not uncovered an 
instance where a legitimate activity was permanently banned, requests for total ban 
have been made in the area of nuclear activities. During the Eniwetok Atoll 
nuclear tests, Japan protested atmospheric nuclear tests and called for an 
immediate suspension of all tests' 

•In view of this menace posed by nuclear teats to mankind and from a 
humanitarian standpoint, the Japanese Government and people have consistently 
had an earnest desire that all nuclear bomb testa be suspended immediately. 
This desire was stated in a note verbale sent by the Foreign Ministry to the 
United States Embassy in Japan on September 15, 1957, asking for the 
suspension of teats on Eniwetok, and also in Prime Minister ~ishi's letter to 
President Eisenhower, dated September 24,·1957. 

·~e Japanese Government regrets that the United States Government, in 
spite of the desire of the Japanese Government and people, has announced the 
estabiishment of a danger zone to conduct nuclear bomb teats. The Japanese 
Government takes this opportunity to request again that the United States 
Government consider seriously the suspension of the afore-mentioned tests. 

•The United States Government states that every possible precaution will 
be taken to prevent damage and injury to human lives and property in the 
danger zone and that there is no probability of any accidents outside the 

~ United Nations, Reports of International Arbitral Awards, vol. III, 
pp. 1976-1977. 

!2/ ~., P• 1977. 
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danger zone. Whatever precaution is taken, however, the Japanese Government 
is greatly concerned over conducting of nuclear tests and establishment of a 
danger zone for that purpose in view of the fact that said zone is near to 
routes of the Japanese merchant marine and to fishing grounds of Japanese 
fishing boats.• !!/ 

335. In a border incident between France and Switzerland in 1892, the French 
decided to halt the military target practice exercise near the Swiss border until 
steps had been taken to avoid accidental transboundary injuries. !£1 

336. Emergency back-up plans may also be requested for minimizing injury in case it 
occurs. Emergency back-up plans were in effect during the Eniwetok Atoll nuclear 
tests in the event of failure of wind predictions. These plans included immediate 
evacuation of persons and immediate medical care. The plans were executed when the 
magnitude of the 1 March 1954 test explosion was underestimated by half and the 
error vas compounded by erroneous wind predictions• 

•The United States meanwhile took swift action to mitigate the effects of 
the test mishaps. Injured Marshallese were given immediate medical care at 
naval facilities on nearby Kwajalein Atollt expert medical personnel were 
rushed to their assistance, and to that of the injured Japanese fishermen as 
soon as their plight became knownt and prompt assurances were given that all 
financial loss would be made good. (Standing Committee on Petitiona, U.N. 
Trusteeship Council, 87th Report 5 (Doc. No. ~/L. 510) (l954)J Manchester 
Guardian, March 24, 1954, p. 2, col. 1t N. Y. Times, March 25, 1954, p. 18, 
col. 7.) Two million dollars has been paid to Japan for damages resulting 
from the tests, including both personal injuries suffered by the crew of the 
Fukuryu Maru and damage to the Japanese fishing industry. [N. Y. ~imes, 
Jan. 5, 1955, p. 6, col. 1.)• !lf _, 

337. ~he Lake Lanoux tribunal noted that the potential injured or affected State 
bas the right to assert its interests and to demand modification of the acting · 
State's activities. ~he acting State must take the affected State's proposals into 
consideration. In the tribunal's opinion, procedurally, the upstream State has a 
right of initiative but, nevertheless, must examine the schemes offered by the 
downstream State. Of course, the tribunal stated that the upstream State has the 
right to g1ve preference to the solution contained in its own_plan provided that it 
takes into consideration in a reasonable manner the interests of the downstream 
State. !!I 

!!I Whiteman, op. cit., vo1. 4, p. ses. 

!lf Guggenheim, •La pratique suisse• (1956), Annuaire Suisse de Droit 
International (1957), p. 168. 

!11 Whiteman, op. cit., vol. 4, p. 571. 

!!/ International Law Reports (1957), p. 140. 
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338. At least one international judicial decision indicates that upon failure by 
the acting State to fulfil its duty of care unilaterally or by reaching agreement 
through negotiations with the affected State, the decision process will be subject 
to review by an international tribunal. The Trail Smelter decision explicitly 
provided for recourse by the parties, in the event of failure to agree on amendment 
or suspension of the permanent regime, to decision-making by a joint body. The 
third party decision makers were to consist of reputable scientistsa 

-vi. Amendment or Suspension of the Regime 

•If at any time after December 31, 1942, either Government shall request 
an amendment or suspension of the regime herein prescribed and the other 
Government shall decline to agree to such request, there shall be appointed by 
each Government, within one month after the making or receipt respectively of 
such request, a scientist of repute, and the two scientists so appointed shall 
constitute a Commission for the purpose of considering and acting upon such 
request. If the Commission within three months after appointment fail to 
agree upon a decision, they shall appoint jointly a third scientists who shall 
be Chairman of the Commission' and thereupon the opinion of the majority, or 
in the absence of any majority opinion, the opinion of the Chairman shall be 
decisive, the opinion shall be rendered within one month after the choice of 
the Chairman. If the two scientists shall fail to agree upon a third 
scientist within the prescribed time, upon the request of either, he shall be 
appointed within one month from such failure by the President of the American 
Chemical Society, a scientific body having a membership both in the United 
States, Canada, Great Britain and other countries. 

•Any of the periods of time herein prescribed may be extended by 
agreement between the two Governments. 

•The Commission of two, or three scientists as the case may be, may take 
such action in compliance with or in denial of the request above referred to, 
either in whole or in part, as it deems appropriate for the avoidance or 
prevention of damage occurring in the State of Washington. The decision of 
the commission shall be final, and the Government shall take such action as 
may be necessary to ensure due conformity with the decision, in accordance 
with the provisions of Article XII of the Convention. 

•The compensation of the scientists appointed and their reasonable 
expenditures shall be paid by the Government which shall have requested a 
decisionJ if both Governments shall have made a request for decision, such 
expenses shall be shared equally by both Government' provided, however, that 
if the Commission in response to the request of the United States shall find 
that notwithstanding compliance with the r6gime in force damage has occurred 
through fumes in the State of Washington, then the above expenses shall be 
paid by the Dominion of Canada.• ~ 

~ United Nations, Reports of International Arbitral Awards, vol III, 
p. 1978. 
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339. The Fisheries Jurisdiction court stated that the appropriate decision makers 
for arranging equitable distribution of fishery resources were the parties to the 
dispute. The court, after enumerating factors to be considered in designing an 
equitable regime, concluded that for that particular case, •negotiation• was the 
most appropriate method for resolving the dispute. !!/ ~e Court noted that the 
decision must be based on scientific data ~inly in the possession of the partiesa 

•This necessitates detailed scientific knowledge of the fishing grounds. 
It is obvious that the relevant information and expertise would be mainly in 
the possession of the Parties. ~e Court would for this reason, meet with 
difficulties if it were itself to attempt to lay down a precise scheme for an 
equitable adjustment of the rights involved. It is thus obvious that both in 
regard to merits and to jurisdiction, the Court only pronounces on the case 
which is before it and not on any hypothetical situation which might arise in 
the future.• !11 

340. Similarly, it was noted by the Corfu Channel court that the decision as to 
whether notice of a condition existing in the territorial waters of the State must 
be given to other States depends on information uniquely within the possession of 
that State. The court took note of the lack of notice and held Albania liable for 
failure to notify, and for the injuries resulting from it •. 

341. Also, the court in the North Sea Continental Shelf Case, quoting from the Free 
Zones of Upper Savoy and the District of Gex, stated that the judicial settleme~ 
of international disputes •is simply an alternative to the direct and friendly 
settlement of such disputes between the parties. !!/ The court added that that 
policy was mandated by the observable fact that judicial or arbitral settlement was 
not universally accepted. 

342. Operators of activities have in the past determined which changes are 
necessary to prevent or minimize injuries to othera. In the Peyton Packing Company 
and Casuco Company disputes, the operators of those plants determined and 
effectuated changes in meat-packing activities to alleviate injury to the State of 
Mexico and its citizens. The remedies included detailed changes and modifications 
of the plant's technical operation as well as the schedule of the operation. !!/ 

343. Similarly, the operator of the Trail Smelter also took steps to diminish fumes 
expelled from the smelter over the state of Washington. Those included additional 
sulphur dioxide trea~ent plantsa 

!!/ I.C.J. Reports 1974, p. 31. 

!11 ~-· p. 32. 

!!I I.C.J. Reports 1969, p •• ,. 

!!I Whiteman, op. cit., vol. 6, pp. 258-259. 
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•The Consolidated Minin9 and Smelting Company of Canada, Limited, 
proceeded after 1930 to make certain changes and additions in its plant, with 
the intention and purpose of lessening the sulphur contents of the fumes, and 
in an attempt to lessen injurious fumigations, a new system of control over 
the emission of fumes during the crop growing season came into operation about 
1934. To the three sulphuric acid plants in operation since 1932, two others 
have recently been added. The total capacity is nov of 600 tons of sulphuric 
acid per day, permitting, if these units could run continually at capacity, 
the fixing of approximately 200 tons of sulphur per day. In addition, from 
1936, units for the production of elemental sulphur have been put into 
operation. There are at present three such units with a total capacity of 
140 tons of sulphur per day. The capacity of absorption of sulphur dioxide is 
now 600 tons of sulphur dioxide per day (300 tons from the zinc plant gases 
and 300 tons from the lead plant gases). As a result, the maximum possible 
recovery of sulphur dioxide, with all units in full operation has been brought 
to a figure which is about equal to the amount of that gas produced by 
smelting operations at the plant in 1939. However, the normal shut-down of 
operating units for repairs, the power supply, ammonia available, and the 
general market situation are factors which influence the amo~nt o~ sulphur 
dioxide treated.• 12/ 

344. However, the decision by the operator of the Trail Smelter was reviewed and 
added to by the Arbitral Tribunal established by the United States and canada in 
light of the widespread damage occurring to Washington. 

12/ United Nations, Reports of International Arbitral Awards, vol, III, 
p. 1946. 
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345. When a policy decision is made to allow the performance of certain activities, 
knowing that they may cause injuries, efforts are made to provide, in advance, 
guarantees for the payment of compensation. The guarantees are in the form of 
cequiring the operator of certain activities to either carry insurance policies or 
provide financial securities. Such requirements are similar to those stipulated in 
the domestic laws of many States regarding the operation of complex industries, as 
well as more routine activities such as driving and maintaining a ear. 

Multilateral agreements 

346. Some multilateral agreements have included provisions to secure the payment of 
compensation in ease of harm and liability. Most multilateral agreements 
concerning nuclear activities are in this category. Thus, they rquire the 
maintenance of insurance and other financial securities for the payment of damages 
in case of liability. The Convention on the Liability of Operators of Nuclear 
Ships requires the maintenance of such securities. The terms and the amount of 
insurance carried by the operator of the nuclear ships are determined by the 
licensing State. Although the licensing State is not required to carry insurance 
or other financial securities, under the convention it shall •ensure• the payments 
of claim for compensation for nuclear damage if the operator's insurance or 
security proves to be inadequate. Relevant paragraphs of article III of the 
Convention provide1 

•2. The operator shall be required to maintain insurance, or other 
financial security covering his liability for nuclear damage, in such amount, 
of such type and in such terms as the licensing State shall specify. The 
licensing State shall ensure the payment of claims for compensation for 
nuclear damage established against the operator by providing the necessary 
funds up to the limit laid down in paragraph 1 of this Artcile to the extent 
that the yield of the insurance or the financial security is inadequate to 
satisfy such claims. 

•3. However, nothing in paragraph 2 of this Article shall require any 
Contracting State or any of its constituent subdivisions, such as States, 
Republics or cantons, to maintain insurance or other financial security to 
cover their liability as operators of nuclear ships.• 

347. Similar requirements have been stipulated in article VII of the Vienna 
Convention on Civil Liability for Nuclear Damage. The operator is obligated to 
provide maintenance and insurance or other financial securities required by the 
installation State. While the installation State is not required to carry 
insurance or have other financial securities for the injuries which may be caused 
by the operation of the nuclear plant, it shall ensure the payment of compensation 
eatablished against the operator by providing necessary funds if the insurance is 
inadequate. Article VII provides& 

•1. The operator shall be required to maintain insurance or other financial 
security covering hi& liability for nuclear damage in such amount, of such type 
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and in such terms as the Installation State shall specify. The Installation 
State shall ensure the payment of claims for compensation for ~uclear damage 
which have been established against the operator by providing the necessary 
funds to the extent that the yield of insurance or other financial security is 
inadequate to satisfy such claims, but not in excess of the limit, if any, 
established pursuant to Article v. 

•2. Nothing in paragraph 1 of this Article shall require a Contracting Party 
or any of its constituent sub-divisions, such as States or Republics, to 
maintain insurance or other financial security to cover their liability as 
operators. 

•3. The funds provided by insurance, by other financial security or by the 
Installation State pursuant to paragraph l of this Article shall be 
exclusively available for compensation due under this Convention. 

•4. No insurer or other financial guarantor shall suspend or cancel the 
insurance or other financial security provided pursuant to paragraph l of this 
Article without giving notice in writing of at least two months to the 
competent public authority or, in so far as such insurance or other financial 
security relates to the carriage of nuclear material, during the period of the 
carriage in question.• 

348. Likewise, article 10 of the Convention on Third Party Liability for Nuclear 
Energy obligates the operator of nuclear plants to maintain insurance or other 
security guarantees as required by the Convention. That article providesa 

•(a) To cover the liability under this Convention, the operator shall be 
required to have and maintain insurance or other financial security of the 
amount established pursuant to Article 7 and of such type and terms as the 
competent public authority shall specify. 

•(b) No insurer or other financial guarantor shall suspend or cancel the 
insurance or other financial security provided for in paragraph (a) of this 
article without giving notice in writing of at least two months to the 
competent public authority or insofar as such insurance or other financial 
security relates to the carriage of nuclear substances, during the period of 
the carriage in question. 

•(c) The sums provided as insurance, reinsurance, or other financial 
security may be drawn upon only for compensation for damage caused by a 
nuclear incident.• 

349. In addition to conventions dealing with nuclear materials, those regulating 
other activities have also required guarantees for payment of compensation in case 
of injury. Under article 15 of the Convention on Damage Caused by Foreign Aircraft 
to Third Parties on the Surface, the operators of aircrafts registered in another 
contracting State are required to maintain insurance or other security guarantees 
for possible damage they may cause on the surface. Under paragraph 3 (c) of 
article 15, a contracting State may accept, instead of insurance, the guarantees of 
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the other contracting State where the aircraft is registered for the payment of 
compensation, if the former has agreed to waive immunity from suit in respect of 
that guarantee. Article 15 of the Convention providesa 

•Security for operator'• liability 

•Article 15 

•1. Any Contracting State may require that the operator of an aircraft 
registered in another Contracting State shall be insured in respect of his 
liability for damage sustained in its territory for which a right to 
compensation exists under Article l by means of insurance up to the limits 
applicable according to the provisions of Article 11. 

•2. (~) The insurance shall be accepted as satisfactory if it conforms to 
the provisions of this Convention and has been effected by an insurer 
authorised to effect such insurance under the laws of the State where the 
aircraft is registered or of the State where the insurer has his residence or 
principal place of business, and whose financial responsibility has been 
verified by either of those States. 

•(~) If insurance has been required by any State under paragraph 1 of 
this Article, ana a final judgement in that State is not satisfied by payment 
in the currency of that State, any Contracting State may refuse to accept the 
insurer as financially responsible until such payment, if demanded, has been 
made. 

•3. Notwithstanding the last preceding paragraph the State overflown may 
refuse to accept as satisfactory insurance effected by an insurer who is not 
authorised for that purpose in a contracting State. 

•4. Instead of insurance, any of the following securities shall be deemed 
satisfactory if the security conforms to Article 17a 

•(A) a cash deposit in a depository maintained by the Contracting State 
where the aircraft is registered or with a bank authorised to act as a 
depository by that StateJ 

•(~) a guarantee given by a bank authorised to do ao by the Contracting 
State where the aircraft is registered,·and whose financial responsibility has 
been verified by that State' 

•(£) a guarantee given by the Contracting State where the aircraft is 
registered, if that State undertakes that it will not claim immunity from suit 
in respect of that guarantee. 

•s. Subject to paragraph 6 of this Article, the State overflown aay also 
require that the aircraft shall carry a certificate issued by the insurer 
certifying that insurance has been effected in accordance with the provisions 
of this Convention, and specifying the peraon or persons whose liability is 

/ ... 



A/CN.4/384 
English 
Page 214 

secured thereby, together with a certificate or endorsement issued by the 
appropriate authority in the State where the aircraft is registered or in the 
State where the insurer has his residence or principal place of business 
certifying the financial responsibility of the insurer. If other security is 
furnished in accordance with the provisions of paragraph 4 of this Article, a 
certificate to that effect shall be issued by the appropriate authority in the 
State where the aircraft is registered. 

•6. The certificate referred to in paragraph 5 of this Article need not be 
carried in the aircraft if a certified copy has been filed with the 
appropriate authority designated by the State overflown or, if the 
International Civil Aviation Organization agrees, with that Organization, 
which shall furnish a copy of the certificate to each contracting State. 

•1. (~) Where the State overflown has reasonable grounds for doubting the 
financial responsibility of the insurer, or of the bank which issues a 
guarantee under paragraph 4 of this Article, that State may request additional 
evidence of financial responsibility, and if any question arises as to the 
adequacy of that evidence the dispute affecting the States concerned shall, at 
the request of one of those States, be submitted to an arbitral tribunal which 
shall be either the Council of the International Civil Aviation Organization 
or a person or body mutually agreed by the parties. 

•(~) Until this tribunal has given its decision the insurance or 
guarantee shall be considered provisionally valid by the State overflown. 

•a. Any requirements imposed in accordance with this Article shall be 
notified to the Secretary General of the International Civil Aviation 
Organization who shall inform each contracting State thereof. 

•g. For the purpose of this Article, the term •insurer• includes a group of 
insurers and for the purpose of paragraph 5 of this Article, the phrase 
•appropriate authority in a State• includes the appropriate authority in the 
highest political subdivision thereof which regulates the conduct of business 
~ the.insurer.• 

350. Similarly, draft articles 11 and llA of the Draft Articles for a Convention on 
Liability and Compensation in Connection with the carriage of Noxious and Hazardous 
Substances bY Sea provide for compulsory insurance of the shipowner and the shippera 

•Article ll 

•compulsory insurance of the shipowner 

•1. The owner of a ship registered in a Contracting State shall be required 
to maintain insurance or other financial security, such as the guarantee of a 
bank or a certificate delivered by an international compensation fund, in the 
sums fixed by applying the limits of liability prescribed in Article 6 to 
cover his liability for damage under the present Convention. The same shall 
apply to a ship not registered in a Contracting State entering or leaving a 
port or other place for the loading or discharge of cargo [within the 
territory) [in an area under the jurisdiction) of a Contracting State. 
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•2. A certificate attesting that insurance or other financial security is in 
force in accordance with the provisions of the present Convention shall be 
issued by the appropriate authority to each ship after determining that the 
requirements of paragraph 1 have been complied with. With respect to ships 
registered in a Contracting State, the certificate shall be issued or 
certified by the appropriate authority of the State of the ship's registration 
and, with respect to ships not registered in a Contracting State, the 
certificate shall be issued or certified by the appropriate authority of (any 
Contracting State) (the Contracting State referred to in the second sentence 
of paragraph l) [such other Contracting State as a Contracting State may 
authorize). This certificate shall be in the form of the annexed model and 
shall contain the following particulars& 

•(a) name of the ship and port of registration• 

•(b) name and principal place of business of the ownerJ 

•(c) type of securi~YJ 

•td) name and principal place of business of insurer or other person 
giving security and, where appropriate, place of business where the 
insurance or security is established• and 

•(e) period of validity of certificate which shall not be longer th~n the 
period of validity of the insurance or other security. 

•3. The certificate shall be carried on board the ship and a copy shall be 
deposited with the appropriate authorities of the State of the ship's 
registry. 

•c. Insurance or other financial security shall not satisfy the requirements 
of this Article if it can cease, for reasons other than the expiry of the 
period of validity of the insurance or security specified in the certificate 
under paragraph 2, before three months have elapsed from the date on which 
notice of its termination is given to the authorities referred to in 
paragraph 3, unless the certificate has been surrendered to these authorities 
or a new certificate bas been issued within the said period. The foregoing 
provisions shall similarly apply to any modification which results in the 
insurance or security no longer satisfying the requirements of this Article. 

•s. The State where the certificate is issued or certified shall, subject to 
the provisions of this Article and of Article 118, determine the conditions of 
issue and validity of the certificate. 

•[6. Any sums provided by insurance or by other financial security maintained 
in accordance with paragraph 1 shall be available only for the satisfaction of 
claims under the present Convention.}• 
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•Article llA 

•compulsory insurance of the shipper 

•1. The shipper of a consignment of hazardous substances shall be reqired to 
maintain insurance or other financial security, such as a bank guarantee in 
the sum laid down in Article 8, paragraph 1, to cover his liability for damage 
under this Convention. 

•2. A certificate attesting that insurance or other financial security is in 
force in accordance with the provisions of this Convention shall be issued by 
the insurer or other person providing financial security for the shipper's 
liability with respect to each consignment. This certificate shall be 
delivered by the shipper to the owner when the consignment is handed over for 
carriage by sea. 

•3. This certificate shall be in the form of the annexed model and shall 
contain the following particularsa 

•(a) the name of the ship or the ships on board of which the consignment 
is expected to be carried and their port of registration, 

•(b) the name and principal place of business of the insured person, 

•(c) any particulars necessary for identification of the consignmentJ 
these particulars shall also contain a description of the substances 
which is in accordance with the requirements of any internationally 
generally accepted standards relating to sea carriage of dangerous 
substances' 

•(d) the type of security referred to in paragraph lJ 

•(e) the name and principal place of business of the insurer or other 
person giving security (and, where appropriate, the place where the 
insurance or security is established)J and 

•(f) the period of validity of the insurance or other security. 

•c. The insurance or other financial security shall be effected with an 
insurer or other person providing security approved for this purpose by any 
Contracting State. 

•s. The insurance or security shall cover the entire period of the shipper's 
liability an shall cover the liability under the present Convention of the 
person named in the certificate as shipper or, if that person should not be 
the shipper as defined, of such person as does incur liability as shipper 
under the present Convention. 

•6. Any sums provided by insurance or by other financial security maintained 
in accordance with paragraph 1 shall be available only for the satisfaction of 
claims under this Convention.• 

/ ... 



A/CN.4/384 
English 
Page 217 

351. The International Convention on Civil Liability for Oil Pollution Damage 
requires that the owner of a ship regiatere~ in a contracting State which carries 
~re than 2,000 tons of oil as cargo maintain insurance or other guarantees. 
Paragraph 1 of article VII providesa 

•1. The owner of a ship registered in a contracting State and carrying ~ore 
than 2,000 tons of oil in bulk as cargo shall be required to maintain 
insurance or other financial security, such as the guarantee of a bank or a 
certificate delivered by an international compensation fund, in the sums fixed 
by applying the limits of liability prescribed in Article v, paragraph l to 
cover his liability for pollution damage under this Convention.• 

352. Also, under •rticle 8 (1) of the Convention on Civil Liability for Oil 
Pollution Damage Resulting from Exploration for an~ Exploitation of Seabed Mineral 
Resources, the operator of an installation is required to have and maintain 
insurance or other financial security to the amount and on the terms required by 
the controlling State. 

353. Article 235 of the Convention on the Law of the Sea also provides, in 
paragraph 3, that States shall co-operate in developing proce~ures for payment of 
adequate compensation, such as •compulsory insurance or ~ompensation funds•. 
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Bilateral agreements 

354. Concern for providing some advance assurances of capability to pay 
compensation in case of possible injury has also been expressed in some bilateral 
agreements. At least two bilateral agreements examined in the present study 
require such assurances. In the 1973 Agreement between the United Kingdom and 
Norway regarding the transmission of petroleum by pipeline from Ekofisk to the 
United Kingdom !I there is a requirement of insurance or furnishing security or 
guarantees by the licensees in respect of possible damage. Article 11 of the 
A9reement requires such assurancesJ it providess 

•Liability for pollution damage including the costs of preventive and 
remedial action, shall be governed in accordance with the provisions of 
Article 4. The licence or licences may contain conditions concerning the 
liability of the licensees and their obligations to insure against or to 
furnish security or guarantees in respect of possible pollution damage.• 
[Emphasis added.) 

355. A similar provision exists in an agreement between the Feder4l Republic of 
Germany and Norway for the transmission of petroleum by pipeline from the Ekofisk 
Field to the Federal Republic of Germany. ~ The language in this agreement 
afpears, however, to be more obligatory. Article 12 of the Agreement providesa 

•Liability for pollution damage, including the costs of prevention and 
remedial action, shall be governed in accordance with the provisions of 
Article 4. Licenses shall contain provisions concerning the liability of the 
licensees and their obiT9Ations to insure against or to furnish security or 
guarantees in respect of possible pollution damage.• (Emphasis added.) 

356. Notice that in the above two agreements the operators in charge of 
constructing and maintaining pipelines appear to be private entities. 

Judicial decisions and State practice other than agreements 

357. In a few cases, a State engaged in activities with risks of damage to other 
States has unilaterally guaranteed the reparation of possible damage. The United 
states Public Law 93-513 and the Executive Order 11918 guarantee reparation of 
damage from certain nuclear incidents. On 6 December 1974, in a joint resolution 
of Congress, the United States assured compensation for damage which may be caused 
by nuclear incidents involving the nuclear reactor of a United States warship• 

!I Agreement between the Government of the United Kingdom of Great Britain 
and the Government of the Kingdom of Norway relating to the Transmission of 
Petroleum by Pipeline from the Ekofisk Field and Neighbouring Areas to the United 
Kingdom (22 May 1973). 

~ Agreement between the Federal Republic of Germany and the Kingdom of 
Norway relating to the Transmission of Petroleum by Pipeline fro~ the Ekofisk Field 
and NeighbOuring Areas to the Federal Republic of Germany (16 January 1974). 
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•wHEREAS it is vital to the national security to facilitate the ready 
acceptability of United States nuclear powered warships into friendly 
foreign ports and harbors, and 

•WHEREAS the advent of nuclear reactors has led to various efforts throughout 
the world to develop an appropriate legal regime for compensating those who 
sustain damages in the event there should be an incident involving the 
operation of nuclear reactors, and 

•WHEREAS the United States has been exercising leadership in developing 
legislative measures designed to assure prompt and equitable compensation in 
the event a nuclear incident should arise out of the operation of a nuclear 
reactor byihe United States as is evidenced in particular by section 170 of 
the Atomic Energy Act of 1954, as amended, and 

•wHEREAS some form of assurance as to the prompt availability of compensation 
for damage in the unlikely event of a nuclear incident involving the nuclear 
reactor of a United States warship would, in conjunction with the 
unparalleled safety record that has been achieved by United States nuclear 
powered warships in their operation throughout the world, further the 
effectiveness of such warships: Now, therefore, be it 

•Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That it is the policy of the United States that 
it will pay claims or judgments for bodily injury, death, or damage to or loss 
of real or personal property proven to have resulted from a nuclear incident 
involving the nuclear reactor of a United States warship& Provided, That the 
inJury, death, damage, or loss was not caused by the act of an armed force 
engaged in combat or as a result of civil insurrection. The President may 
authorize, under such terms and conditions as he may direct, the payment of 
such claims or judgments from any contingency funds available to the 
Government or ~y certify such claims or judgments to the Congress for 
appropriation of the necessary funds.• !I 

358. In an exchange of notes between the United States and Spain in connection with 
the United States-Spain Treaty of Friendship and Co-operation, the United States 
~ae further assurances 

• ••• that it will endeavour, should the need arise, to seek legislative 
authority to settle in a similar manner claims for bodily injury, death or 
damage to or loss of real or personal property proven to have resulted from a 
nuclear incident involving any other United States nuclear component giving 
rise to such claims within Spanish territory•. !I 

AI Public Law 93-513 (88 Stat. 1610) reprinted in Digest of United States 
Practice in International Law (1974), pp. 418-419. 

!I Digest of United States Practic& in International Law (1976), p. 441. 
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In other words, the United States unilaterally expanded its liability and 
volunteered to enact legislation if necessary, expressing such obligation toward 
Spain. 

359. Public Law 93-513 was later joined by an Executive Order on 1 June 1976, to 
provide for prompt, adequate and effective compensation in certain nuclear 
incidents, 

•sy virtue of the authority vested in me by the joint resolution approved 
December 6, 1974 [Public Law 93-513.88 Stat. 1610.42 u.s.C.22ll), and by 
section 301 of Title 3 of the United States Code, and as President of the 
United States of America, in order that prompt, adequate and effective 
compensation will be provided in the unlikely event of injury or damage 
resulting from a nuclear incident involving the nuclear reactor of a United 
States warship, it is hereby ordered as followaa 

•section 1. (a) With respect to the administrative settlement of claims 
or judgments for bodily injury, death, or damage to or loss of real or 
personal property proven to have resulted from a nuclear incident involving 
the nuclear reactor of a United States warship, the Secretary of Defense is 
designated and empowered to authorize, in ~ccord with Public Law 93-513, the 
payment, under such terms and conditions as he may direct, of such claims and 
judgments from contingency funds available to the Department of Defense. 

•(b) The Secretary of Defense shall, when he considers such action 
appropriate, certify claims or judgments described in subsection (a) and 
transmit to the Director of the Office of Management and Budget his 
recommendation with r~spect to appropriation by the Congress of such 
additional suma as may be necessary. 

•sec. 2. The provisions of section 1 shall not be deemed to replace, 
alter, or diminish, the statutory and other functions vested in the Attorney 
General, or the head of any other agency, with respect to litigation against 
the United States and judgments and compromise settlements arising therefrom. 

•sec. 3. The functions herein delegated shall be exercised in 
consultation with the Secretary of State in the case of any incident giving 
rise to a claim of a foreign country or national thereof, and, international 
negotiations relating to Public Law 93-513 shall be performed by or under the 
authority of the Secretary of State.• ~ 

360. Similarly, a statement made by the Department of State of the united States in 
relation to weather modification activities also speaks of advance agreement with 
potential victim States. In connection with the 1966 hearings before the United 
States Senate on pending legislation concerning a programme to increase usable 
precipitation in the United States, the State Department made the following 
atatementa 

~ Federal Regulations, vol. 41, No. 108 (3 June 1976), p. 22329. 
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•The Department of State's only concern would be in case the experimental 
areas selected would be close to national boundaries which might create 
problems with the adjoining countries of Canada and Mexico. In the event of 
such possibilities the Department would like to insure that provision is made 
for advance agreement with any affected countries before experimentation took 
place.• !I 

361. At least in one case (oil exploitation), a State (Canada) undertook to 
guarantee compensation for potential injuries which may be caused as a result of 
potential damage of oil exploitation activities in Canada by a private operator to 
the neighbouring State (United States). In negotiations between Canada and the 
United States, Canada assumed responsibility for paying compensation for any damage 
which may be caueed to the United States by oil exploration in Canada in the 
Beaufort Sea, off the McKenzie River delta near the Alaskan border, by a Canadian 
private corporation. 1/ AS a result of negotiations, the Canadian private 
corporation was requested to postpone the plan unless it could secure compensation 
for potential United States' victims. Subsequently, the Canadian Government 
guaranteed the payment of the sums involved, in the event that the bonding 
arrangement with the private corporation proved to be inadequate to pay the cost of 
extraterritorial damage caused by the private operator. · · 

!I This remark vas aade by the State Department in a letter to Senator 
Magnuson. •weather aodification•, Hearings before the Senate Committee on 
Commerce, 89th Congress, 2nd session, part 2 (1966), p. 321. 

21 International Canada, vol. 7 (1976), PP• 84•85. 

/ ... 



A/CN.4/384 
English 
Page 222 

V. LIABILin 

362. Regardless of any preventive measures that States may take in undertaking 
activities, they may nevertheless be unable to prevent the occurrence of the 
injuries in the territory of another State. The concept of liability for injuries 
to others, in the absence of fault, does not appear to be new to domestic law. In 
relation to certain activities, a causal relationship between the activity and the 
injury is sufficient to entail liability. This concept in domestic law has been 
continuously promoted for reasons of morality, social policy and maintenance of 
public order. In countries with more complex and developed torts law, the 
legislators and the courts have begun to recognize that, while some activities are 
tolerated by law, they •must pay their way•. !I Furthermore, there is the question 
of who must bear the responsibility to compensate for damage when neither party 
under the law could be blamed. In some instances, strict liability has been 
imposed upon the party that has initiated the activity as the party that can best 
bear the loss or for other social policies. y 

!I Ehrenzweig, Negligence without fault (1951). 

£1 William Prosser, an authority on American torts law, enumerates instances 
in which strict liability has been recognized to be relevant, as followsa 

•This new policy frequently has found expression where the defendant's 
activity is unusual and abnormal in the community, and the danger which it 
threatens to others is unduly great - and particularly where the danger will 
be great even though the enterprise is conducted with every possible 
precaution. The basis of the liability is the defendant's intentional 
behavior in exposing those in his vicinity to such a risk. The conduct which 
is dealt with here occupies something of a middle ground. It is conduct which 
does not so far depart from social standards as to fall within the traditional 
boundaries of negligence - usually because the advantages which it offers to 
the defendant and to the community outweigh even the abnormal riskJ but which 
is still so far socially unreasonable that the defendant is not allowed to 
carry it on without making good any actual harm which it does to his neighbors. 

•The courts have tended to lay stress upon the fact that the defendant is 
acting for his own purposes, and is seeking a benefit or a profit of his own 
from such activities, and that he is in a better position to administer the 
unusual risk by passing it on to the public than is the innocent victim. The 
problem is dealt with as one of allocating a more or less inevitable loss to 
be charged against a complex and dangerous civilization, and liability is 
imposed upon the party best able to shoulder it. The defendant is held liable 
merely because, as a matter of social adjustment, the conclusion is that the 
responsibility should be his. This modern attitude, which is largely a thing 
of the last four decades, is of course a far cry from the individualiatic 
viewpoint of the common law courts. 

/ ... 
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363. Liability for injuries caused by certain permissible activities in domestic 
law is called •strict• or •no-fault• liability. Strict liability has been imposed 
on a number of activities) some have a longer history than others. Before 
rev1ewing the application of a similar liability principle in inter-State 
relationship, it may be useful to briefly examine the law application of liability 
for permissible activities. One early application of what is called strict or 
no-fault liability in domestic law has been to the owners of dangerous animalsJ !I 
those who keep these animals are r~uired to protect the community against the risk. 

364. The concept of •strict liability• for damage caused by animals was recognized 
in Roman law. Under the actio de pauperis derived from the XII Tables, an owner 
was obligated either to compensate the victim for his loss, or to make surrender of 
the offending animal. !I The Civil Codes of many States, including Prance, Belgium 
and Italy, also impose strict liability for the owner of an animal or one who 
avails himself of it for the damage which the animal causes, whether the animal was 
in his keeping or whether it had strayed or escaped. ~ In the Civil Code of the 
Federal Republic of Germany, exceptions to strict liability are given only in 

(continued) 

•while such strict liability often is said to be imposed 'without fault', 
it can scarcely be said that there is less of a moral point of view involved 
in the rule that one who innocently causes harm should make it good • 

• ... 
• ••• The basis of his liability in either case is the creation of an 

undue risk of harm to other members of the community. It has been said that 
there is 'conditional fault', meaning that the defendant is not to be regarde~ 
as at fault unless or until his conduct causes some harm to others, but he is 
then at fault, and to be held responsible. If this analysis helps anyone, it 
is certainly as permissible as another. 

•once the legal concept of 'fault' is divorced, as it has been, from the 
personal standard of acral wrongdoing, there is a sen&e in which liability 
with or without 'fault' must beg its own conclusion. The term r~uires such 
extensive definition, that it seems better not to make use of it at all, and 
to refer instead to strict liability, apart from either wrongful intent or 
negligence.•• 

• w. Prosser, The Law of Torts, 4th ed. (1971), pp. C94-498, footnotes 
omitted. 

!I w. Prosser, op. cit., pp. C96-498. 

!I •International Encyclopedia of Comparative Law, chap. s, p. 11. 

~ ~·· p. 12. 
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the case of domestic animals used by the owner in his profession, business or 
maintenance. §I 

365. Strict liability is also recognized for owners or keepers of animals in 
Argentina (CC, art. 1126), Brazil (CC, art. 1527) 1 Colombia {CC, art. 2353), 
Greece (CC, art. 924), Hungary (CC, art. 353), Mexico (CC, art. 1930), the 
Netherlands (CC, art. 1404), Poland (CC, art. 431), Switzerland (CC, art. 56) and 
Yugoslavia. 1/ Strict liability for damage caused by fire does not have a wide 
recognition in domestic law and the elements of fault or negligence are still . 
essential for liability. For example, the French Civil Code, in article 1384, 
holds a person who possesses by whatever right all or part of a building or of 
personal property in which a fire occurs ia liable vis-a-vis third persons for 
damage caused by such fire only if it is proved that it was attributed to his fault 
or to the fault of a person for whom he is responsible. -----

366. The theory of strict liability has been incorporated in the workmen'• 
Compensation Acta in the United States, the employer is strictly liable for 
injuries to his employees. The policy behind liability for employers is one of 
•social insurance• and of determining who can best carry the loss when there is no 
fault involved. !I These acts, however, do not cover all commercial activities and 
a number of them have been left out. However, in the last few years in the United 
States there has been a strong advocacy for •strict liability• on a broader scale 
and within the concept of workmen's compensation. !I Strict liability has also 
been recognized for employers in France. Under article 1 of the Loi concernant les 
responsabilites des accidents dont lea ouvriers sont victimes dans leur travail of 
1898, accidents happening because of the act of work or at work to workers and 
employees give to the victim or his representatives the right to demand an 
indemnity from the employer when, as a result of the accident, the employee cannot 
work for more than four days. 

367. The concept of strict liability for abnormally dangerous activities and things 
is comparatively new. The leading case affecting the domestic laws of England and 
the United States from which such strict liability doctrine is alleged to have 

· !/ Article 833 of the Federal Republic of Germany's Civil Code, adopted 
in 1908t ~·· p. 13. 

1/ ~., P• 14. 

!I The concept of workmen'• compensation derives from the old common law 
duties of the master for the protection of his servants. w. Prosser, op. cit., 
p. S25J see also p. 531, footnote 43. 

!/ ~·• pp. 525-537. 
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4eveloped is Rylan~& v. Fletcher, !2f decided in England in 1868. Justice 
Blackburn, in the Exchequer ChaMber, stated• 

•we think that the true rule of law is that the person who for his own 
purposes brings on his lan~ and collects and keeps there anything likely to do 
mischief if it ~acapes, must keep it at his peril, and if he does not do ao is 
prima facie answerable for all the damage which is the natural consequence of 
its escape. • .!!! 

This broad language was later limited by the House of LOrds. It was stated that 
this principle applied only to a •non-natural• use of the defendant's lands, as 
d1st1ngu1shed from •any purpose for which it might in the ordinary course of the 
enjoyment of land be used•. More than a hundred subsequent decisions in England 
followed the ruling of thia case and atrict liability has been confined to things 
or activities which are •extraordinary•, •exceptional• or •abnormal•, to the 
exclusion of those which are •usual and normal•. !£! This doctrine does not appear 
to be applicable to ordinary uae of land or to auch a use as is proper for the 
benefit of the general community. !11 In determining what ia a •non-natural use• 
the English courts appear to have looked not only to the character of the thing or 
activity in question, but also to the place and manner in which it is maintained 
and its relation to its environment. !!I 

!£! Ryland& v. Fletcher, Law Reports, 3 House of Lords (1868), p. 330. For a 
description of this case and its implication in American law aee Prosser, supra, 
and Anderson, •The Ryland& v. Fletcher doctrine in America• abnormally dangerous, 
ultrahazardous, or absolute-nuisance?•, Arizona State Law Journal (1978), 
pp. 99-135. 

!!/ Fletcher v. !Ylanda, Law Reports, 1 Exchequer (1866), pp. 265 and 279-280. 

!11 ~. Proaaer, o~. cit., p. 506, and footnotes 48, SO and Sl. 

!l/ The Bouse of LOrds stopped the expansion of that doctrine in a case in 
which the plaintiff, a government inspector, was injured by an explosion in a 
defendant's munitions plant. The judges in thia case limited the principle of 
strict liability to caaes in which there had been an •escape• of a dangerous 
substance from land under the control of the defendant, and two other judges 
thought it vas not applicable to personal injury. This decision ia a sudden 
departure from the holdings of the leading caser however, it ia uncertain that this 
case would change the trend in 'atrict liability put forward by the decision of 
!)'lands v. Fletcher. ~., footnote 52. 

14/ Stallybrase, •oangeroue things and the non-natural user of land•, 
3 Cambridge Law Journal (1929), pp. 376 and 387. See also the Law Commiasion, 
Civil Liabllities for Dangerous Things and Activities (London, 1970). 
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368. In the United States, Rylands v. Fletcher was accepted by a large number of 
American courts. !if The courts of New York, New H~pshire and New Jersey rejected 
the holdings. It has been submitted that in those cases the rule of Rylands v. 
Fletcher was •misstated and as misstated was rejected, in cases in which it had no 
proper application in the first place•, !!I those cases were clearly cases of 
customary, natural uses •to which the English Courts would certainly never have 
applied the rule•. !1f The American Restatement of Torts !!I has adopted the 
principle of Rylands v. Fletcher, but has limited it to ultrahazardous activities 
of the defendant. Section 520 enumerates factors to be considered in determining 
whether an activity is abnormally dangerouss 

(a) Existence of a high degree of risk of some harm to the person, land or 
chattels of others) 

(b) Likelihood that the harm that results from it will be great1 

(c) Inability to eliminate the risk by the exercise of reasonable careJ 

(d) Extent to which the activity is not a matter of common usageJ 

(e) Inappropriateness of the activity to the place where it is carried on; 

(f) Extent to which its value to the community is outweighed by its dangerous 
attributes. 

Ultrahazardous activities have been defined as those which necessarily involve a 
risk of serious harm to the person, land or chattels of others which cannot be 
eliminated by the exercise of the utmost care and is not a matter of common usage. 
This has been criticized on the grounds that it is narrower than the ruling in 
Ryland& v. Fletcher for its-emphasis on the nature of the activity, •extreme danger 
and impossibility of eliminating it with all possible care•, rather than on its 
relation to its surroundings. !!/ At the s~e time the Restatement is broader than 
the rul1ng of the case, for it does not limit the concept to cases where the 
material •escapes• from the defendant's land. 

369. Strict liability for ultrahazardous activities appears to have been considered 

w w. Prosser, Selected Topics on the Law of Torts (1954), pp. 149-152. 

.!!! w. Prosser, Selected Topics on the Law of Torts, p. lSO. 

w ~-
!!I American Restatement of Torts (1938), secu. 519-524A. 

!!/ See w. Prosser, supra, p. 158, note l. 
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as covered by article 1384 (1) of the French Civil Code, £QI which •tipulates that 
•a person is liable not only for the damage he causes by his own act, but also for 
that caused by the acts of persons for whom he is responsible or by things that he 
has under his guard•. Under the terms laid down by this article and first 
confirmed by the cour de Cassation, in June 1896, the liability will be established 
when the plaintiff shows only that he suffered damage from an inanimate ob)ect in 
the defendant's keeping& ~ 

•A literal interpretation of the article (1384] undoubtedly gives a 
result comparable to - or rather more far-reaching than - that in Rylands v. 
Fletcher, for there is nothing in the words of the article to restrict 
liabllity to cases where defendant can be proved to have been negligent in the 
custody of things, or even to things which are inherently dangerous.• 111 

370. The concept of strict liability appears also to have been accepted in the 
legal system of the Soviet Union. The Civil Code of the Soviet Union contained a 
chapter entitled •obligations arising from injury caused to another• 
(sects. 403-415) which corresponded to torts and delictual liabilities in civil and 
common law systems. That chapter proposed that •causation• alone should be 
sufficient to establish liability and that the requirement of •fault• was often 
responsible for injustice. Section 404 provided as follows: 

•Individuals and enterprises whose activities involve increased hazard for 
persons coming into contact with them, such as railways, tramways, industrial 
establishments, dealers in inflammable materials, keepers of wild animals, 
persons erecting buildings and other structures, and the like, shall be liable 
for the injury caused by the source of increased hazard, if they do not prove 
that the injury was the result of force majeure or occurred through the intent 
or gross negligence of the person inJured.• ~ 

~ See L. Mazeaud and Tunc, 2 Responsabilite civile, 5th ed. (1958), p. 342' 
Von Mehren and Gordley, eds., The Civil Law System, 2nd ed. (1977), p. 555J 
F. Lawson, Negligence in the C1vil Law (1955), pp. 45-so, Rodiere, •Responsabilite 
civile et risque atomique•, 11 Revue internationale de droit compare (1959), 
P• 505) and Starck, •The foundation of delictual liability in·contemporary French 
law: an evaluation and a proposal•, 48 Tulane Law Review (1974), pp. 1043 and 
1044-1049. 

~ See also Jand'heur v. Les Galeries Belfortaises, Dalloz Periodique 1 
(1930), p. 57. This case also established a presumption of fault on the part of 
the per•on who has under bis guard the inanimate object causing the damage. 

~ Lawson, Negligence in the Civil Law (1955), p. 44. 

11/ See Gaovski, l SOviet Civil Law (1948), pp. 485-SS5J Gaovaki and 
Grzybowski, Government, Law and Courts in the Soviet Union and Eastern Europe 
(1955). 
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371. Having rejected the ROman law maxim cujus commodum ejus periculum, this 
section has been justified largely in terms of social policy, including the 
promotion of safety measures and the hardship imposed on a plaintiff if the 
enterprise could escape merely by showing that all reasonable care had been 
taken. ~ The above article was replaced in 1964 by article 454, baaing itself on 
article 90 of the Fundamental Principles of 1961. Article 454 providesa 

•tiabllity for harm caused by a source of increased danger. 
Organisations and citizens whose activity involves increased danger for those 
in the vicinity (transport organisations, industrial enterprises, building 
projects, possessors of motor cars, etc.) must make good the harm caused by 
the source of increased danger unless they prove that the harm arose in 
consequence of irresistible force or as a result of the intention of the 
victim.• ~ 

372. The recognition pf strict liability has been embodied in the Polish Civil Code 
of 1964. Articles 435 to 437 of the Civil Code recognize strict liability for 
damage caused by ultrahazardous activities. The Civil Code of the Democratic 
Republic of Germany, adopted in 1975, incorporated strict liability in article 344 
in which enterprises whose activity lead to increased danger to others are strictly 
liable for damage resulting from that activity. The same is true for damage which 
results from the operation of enterprisers as well as the locating of things and 
substances with regard to which an increased danger for the life, the health and 
the property of others cannot or cannot altogether be excluded. 1!1 

373. Article 178 of the Egyptian Civil Code, article 231 of the Iraqi Civil Code, 
article 291 of the Jordanian Civil Code and article 161 of the Sudanese Civil Code 
establish the strict liability of persons in charge of machines or objects 
requiring special care. Ar.ticle 133 of the Algerian Civil Code goes even further 
and recognizes strict liability for a person in charge of any object when that 
object causes damage. The Austrian Civil Code (art. 1318) and the Mexican Civil 
Code (of 1928, arts. 1913 and 1932) also recognize strict liability for dangerous 
activities or things. 

374. Strict liability has been applied in the field of defective products. The 
policie& behind this practice are stated in Escola v. Coca Cola Bottling Co.: 

~ Hardy, •Nuclear liability• the general principles of law and further 
proposals•, 36 British Yearbook of International Law (1960), pp. 223 and 235J and 
Tay, •principles of liability and the •source of increased danger• in the soviet 
law of tort•, 18 International and Comparative Law guarterly (1969), pp. 424-425. 

~ RSFSR 1964 2!!!h· ~· (Civil Code), sect. 454, quoted in Tay, ~., 
P• 427. 

~ See also articles 345 and 347 of the German Democratic Republic Civil 
Code of 1975. 
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•Those who auffer injury from defective products are prepared to meet it& 
consequences. The cost of an inj~ry and the loss of ti~e or health may be an 
overwhelming misfortune to the persons injured, and a needless one, for the 
risk of inj~ry can be insured by the manufacturer and distributed among the 
public as a cost of doing business. It i& to the public interest to 
discourage the marketing of products having defects that are a menace to the 
public. If auch products nevertheless find their way into the market it is to 
the public interest to place the responsibility for whatever injury they may 
cause upon the manufacturer, who, even if he is not negligent in the 
manufacture of the product, is responsible for its reaching the market. 
However intermittently such injuries may occur and however haphazardly they 
may strike, the risk of their occurrence is a constant risk and a general 
one. Against such a risk there should be general and constant protection and 
the manufacturer is best situated to afford such protection.• l1f 

This policy has become the official doctrine in some federated states in the United 
States. In some other states, auch as New York, the abOve doctrine was supported 
by additional reasons not required in that case. In its modified form, the strict 
liability for products has been baaed on the theory that the manufacturer was in 
breach of an implied warranty to the plaintiff that an article was properly 
made. 1!1 The use of •warranty• has been strongly disapproved by a leading 
American tort authority as a crutch to too much luggage in the way of undesirable 
complications, and is ~re trouble than it is worth•. ~ 

375. In a number of European countries, •strict liability• has not been fully 
applicable in cases of injury caused by the consumption or use of manufactured 
products. In the Federal Republic of Germany, for example, liability of the 
manufacturer traditionally required proof of fault and the concept of strict 
liability was refused. In cases where the injured consumer and the manufacturer 
are related by contract, the basis for a legal action is the ba~ performance of the 
contract and, in this case, fault of the manufacturer ia usually presumed. ~/ In 

l2/ 24 California Reporters, 2nd ed. (1944), pp. 453 and 462. 

!!/ Gol~berg v. Kollaman Instrument Corp., 240 New York State, 2nd ed., 
p. 592. 

~ w. Proaaer, The Law of Torts, p. 6S6. Sachs, •Negligence or strict 
product liabilitya ia there really a ~ifference in law or economica?•, 8 Georgia 
Journal of International and Comparative Law (1978), pp. 2S9-278, and Gingerich, 
•The interagency task force blueprint for reforming product liability tort law in 
the United States•, loc. cit. (1979), pp. 279-310. 

!21 See the Civil Code of the Federal Republic of Germany, sect. 282J 
RG 30 March 1942, RGZ 169, 84, 97J IGH 18 December 1952, IGHZ 8, 239, 241, quoted 
in ll International Encyclopedia of Comparative Law, chap. s, p. 74, footnote 663 • 
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the case where parties are not related by contract, action could only be based on 
the notion of a wrongfully violated duty of security to the public, !!/ or on the 
notion of the liability of a master for damage done by his servant. 1l/ Some 
exceptions to that rule developed but in general it was true that the consumer 
normally sued only his contracting party, who was usually not the manufacturer. 111 

376. Similarly, the avant-project of the Civil Code of the Netherlands provides 
that a person who manufactures defective products not knowingly and constitutes a 
danger to persona or things, is liable, if that danger materializes, as if the 
defect was known to him, unless the manufacturer can prove that the injury was due 
neither to his own fault or to that of another who, at his orders, was engaged on 
the product, nor to the failure of the appliances used by him. 1!f There are, 
however, some Dutch jurists who wish to render the manufacturer responsible for 
unexplained defects or failures of the product, ~ i.e. to hold the manufacturer 
strictly liable for damage caused by its products. The domestic law of the Soviet 
Union does not contain provisions relating to strict liability of the manufacturer 
of bad products. Article 454 of ita Civil Code, however, expresses a general 
principle which makes a person strictly liable if he causes injury by an 
extra-hazardous means. Whether this provision would be applicable to manufacturers 
as oppoaed to •owners• is unclear. l!f 

377. Strict liability has also been introduced in the Aeronautics Act of 1922 l1/ 
in the United States. This Act,· adopted in whole or in part by some 24 American 
states, provides •absolute liability• for the owner of aircraft for injuries to 

"persona or property on the land or water beneath, caused by the ascent, descent or 
flight of the aircraft or the dropping or falling of any object therefrom, unless 

w ~-· Civil Code, sect. 823, para. 1. 

w ill!!• I Civil Code, sect. 831. 

w ~-
~ International Encxcloeedia of ComE!rative Law, chap. s, pp. 73-74. 

1l/ ~., p. 74, footnote 662. See also the Italian Law,~., p. 74. 

~ see Orban, •Product liability• a comparative legal restatement - foreign 
national law and EEC directive•, 8 Georgia Journal of International and Comparative 
~ (1978), pp. 342 and 371-373. 

!!/ 11 Uniform Lava Annotated, pp. 159-171. This act was withdrawn in 1938 
by the National Conference of Commissioners on Uniform State Laws and was replaced 
by other legislations drafted by that body, imposing substantially the same limited 
absolute liability. See Handbook of National Conference of Commissioners on 
Uniform State Laws (1938), p. 318, Uniform Aviation Liability Act, art. 11, 
parAs. 201-202. • 
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the injury vas caused in whole or in part by the negligence of the person injured, 
or of the owner or bailee of the property damaged. The object of the Act vas to 
place the liability for damage caused by accidents of aircraft upon operators, and 
to protect innocent victims, even though the accident may not be attributable to 
the fault of the operator. !!I 

378. A number of Latin American and European countries have also adopted •strict 
liability• often similar to the 1933 and 1952 Rome Convention& for accidents 
involving aircraft. Argentina, Guatemala, Honduras and Mexico are among Latin 
American countries which imposed strict liability based on the concept of risk, ~/ 
and among European countries having done the same are Italy, Spain, Denmark, 
Sweden, Norway, Finland, Switzerland, France and the German Federal Republic. !£/ 

379. Strict liability has also been imposed on the owners and the operators of 
sources of power for damage caused by their storage or operations. The underlying 
concept for strict liability in this area may vary from the concept •that 
electricity is a thing under one's guard• 41/ to •owner is presumed to be at 
fault•, ~ the •concept of dangerous things•, !11 or the •concept of dangerous 
activity•. 44/ 

380. In its origin, nuisance meant nothing more than harm or annoyance. !if Strict 
!lability has been imposed in cases of absolute nuisance, without regard to the 
defendant's intent or care. There has been little discussion in the nuisance eases 
of the basis of liability. The reasons for this have been described as the 
following: 

•one reason is that nuisance suits frequently have been in equity, 
seeking an injunction, eo that the question is not so much one of the nature 
of the defendant's conduct as of whether he shall be permitted to continue 

l!/ •Ia special aviation liability legislation esaential•, 19 Journal of Air 
Law and Communications, p. 167t Prentiss et al. v. National Airlines, Inc., 
112 Federal Supplement, pp. 306 and 3l2. 

l!/ 11 International Encyclopedia of Comparative Law, cbap. 5, p. 46. 

!£/ ~·· pp. 45-46. 

!!/ Prance, OC art. 1384, ~., p. 49. 

!11 Az9entina, CC art. 1135, ~· 

!!/ United States and United Kingdom, ~· 

!!I Italy, CC art. 2050, ~· 

!!/ w. Pro••er, Selected TOpics on the Law of Torts (1954), p. 164 • 
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it. Even where the action is one for damages it usually has been brought 
after long continuance of the conduct and repeated requests to atop itJ and 
whatever may have been his state of mind in the first instance, the 
defendant's persistence after notice of the harm he is doing takes on the 
aspects of an intentional tort. Another reason is that in nuisance cases the 
threat of future harm may in itself amount to a present interference with the 
public right or the use and enjoyment of land, ao that the possible bases of 
liability tend to merge and become more or leas indistinguishable. 
Nevertheless it is quite clear that a substantial part of the law of nuisance 
rests upon neither wrongful intent nor negligence.• !!I 

381. It has been claimed that the concept of absolute nuisance is closely related 
to the rule in Rylands v. Fletcher. To distinguish the two, some have claimed that 
the latter involves conduct which is not wrongful in itself, and so will not be 
prohibited or enjoined in advance, but will make the defendant strictly liable if 
it causea actual damage' whereas a nuisance is in itself wrongful, and may always 
be enjoined. That distinction has been rejected by some on the basis that there 
are no cases or decisions to suatain it. !21 It has been stated that absolute 
nuisance and the Ryland& rule are related to one another as intersecting circles, 
they have a large area in common, but nuisance is the older tort and its historical 
development has limited it to two kinds of interference with the public right and 
with the enjoyment of land, excluding auch other damage as personal injuries not 
connected with either. i!/ Thus the principle underlying each appears to be the 
aame and they are undiatinguishable except by the accident of their history. i2f 

382. Many legal systems have shown a persistent tendency to recognize the concept 
of •strict liability• while maintaining liability dependent on •fault• as the 
general principle. Earlier exposure of legal systems to strict liability has been 
in the areas of keeping animals or causing fire and was based on reasons of 
morality. 

383. As legal systems developed, the concept of strict liability appears to have 
been introduced as a means to accommodate diverse aocial interests. The reason for 
the imposition of this concept on the relationship between employers and employees 
under certain conditionar ultrahazardous activities, product liability, air 
carriers, etc., has often been social necessity rather than morality. 

!!f p. ~infield, •The myth of abaolute liability•, 42 Law Quarterly Review 
(1926), P• 37. 

!II w. Prosser, Selected Topics on the Law of Torta (1954), pp. 166 
and 169-170. 

!!/ ~-· p. 172. 

!!/ p. ~infield, •Nuisance as a tort•, 4 Cambridge Law Journal (1931), 
pp. 189 and 195. 
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384. Strict liability as a legal concept now apeara to have been accepted by most 
legal systems, especially thoae of technologically developed countriea with more 
complex tort laws. The extent of activities subject to atrict liability may 
~iffer1 in some countries it is MOre limited than in others. The legal basis for 
strict liabllity also varies from •preaumed fault•, to the notion of •riak•, 
·~angerous activity involved•, etc. aut it ia evident that strict liability is a 
principle common to a sizable number of countries belonging tc different legal 
systems, that have particularly been confronted by activities relevant to the use 
of this principle. While States may differ as to the particular application of 
this principle, their understanding and formulation of it is substantially aimilar. 

385. In examining municipal laws, the following characterizations of strict 
l1ab1l1ty may be drawn& 

(l) The concept of strict liability has been stipulated in the Civil Code or 
in general terms in the decisions of domestic courta, as opposed to apecial 
leg1slation. This demonstrates the importance and the acceptance of strict 
liability as a general legal principle by many States with diverse legal eystems. 

(2) In municipal law, the definition of etrict liability ia characterized by 
its lack of reference to faultJ •fault• is not a criterion-of liability. 

(3) It has been recognized by municipal law that it would be unequitable and 
unduly harsh to the public if the operators of hazardous activities were permitted 
to avo1d l1ab1lity for damage caused by their industry under the rules of •fault 
liability". 

(4) Municipal law limits atrict liabilty to •the kind of harm, the riak of 
which makes the activity abnormally dangerous• [sect. 519 (2), American Restatement 
of Torts]. The Soviet Supreme court has held that a railroad is not liable, under 
section 454 of the Civil Code, for the injury sustained by a pasaenger •who vas the 
victim of a hold-up on the train, because auch injury vas not cauaed by the 
increased hazard incidental to railways as a special kind of transportation•. ~ 
There must be a causal nexus between the activity and the harm from which relief is 
sought and, even if causation is admitted, liability may be avoided under certain 
condlticns: ill 

(a) When the victim aasumes the risk of harm, ~ 

~ Gsovwki, SOviet Civil Law, p. 506. 

51/ See Kelaen, •state responsibility and the abnormally dangerous activity•, 
13 Harvard International Law Journal (1972), pp. 197 and 230. 

i£1 Restatement of Torts, aect. 523 (Draft No. 10, 1964). 
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(b) When the victim intentionally suffers the damage, ~however, a 
contributory negligence of the plaintiff is not a defense to the strict liability 
of one who carries on an abnormally dangerous activity. ~ 

(c) When the damage is caused by an irresistible force or force majeure. 55/ 

386. The introduction and application of the concept of liability in inter-State 
relationship, on the other hand, is relatively newer and less developed than in 
domestic law. One reason for this late start may have been the fact that States 
were not so involved in activities which could injure other States and their 
subJects. The difficulties in accommodating the concept of liability with other 
well-established international law concepts such as domestic jurisdiction and 
territorial sovereignty should not be ignored. Of course, the development of 
no-fault liability in domestic law faced similar difficulties. But the social 
necessity, in many States, led to accommodating this new legal concept with others 
in a way which serves social policies and public order. In inter-State 
relationships, activities which may cause injuries to others, beyond the 
territorial jurisdiction or control of the acting State, have, in most cases, been 
s1ngled out, and the liability issue has been subject to agreements between 
States. This may be more similar to legislations for liability, such as those 
related to the liability of keepers or owners of animals, product liability, 
employers' liability, etc. But in State practice, there are, nevertheless, a few 
references to a broader concept of liability, such as the principle of due care, 
good neighbOurliness, etc. 

387. It is not suggested here that the development of the liability concept in 
State practice has the same content and procedure as in domestic law. The domestic 
law references are mentioned only to provide some guidelines when appropriate for 
understanding the concept of liability and its development. 

Z1/ ~., sect. 524 (2). RSFSR 1964 Grazh. Kod., sect. 454. Tay, 
•principles of liability and the 'source of increased danger' in the Soviet law of 
tort•, 18 International and Comparative Law Quarterly, p. 441. 

~ American Restatement of Torts, sect. 545 (1). 

~ ~., Tay, supra, pp. 441-442. French Civil Code, art. 1384, (69 ed. 
Petits Codes oalloz l969-1970)J Jand'heur v. Lea Galeries Selfortaises, p. 57. 
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Multilateral agreements 

388. Sometimes the main purpose of some multilateral agreements appears to be to 
resolve the question of liability and compensation which may be involved in certain 
activities without limiting or hindering the activities themselves. It eeems that 
a policy decision has been ~de that such activities ahould be allowed to be 
undertaken regardless of the injuries they ~ay cause. Agreements have only been 
made to deal with liability, compensation and jurisdictional questions which may 
arise from an accident, such as the Convention on Civil Liability for Oil Pollution 
Damage Resulting from Exploration for and Exploitation of Seabed Mineral 
Resources. The preamble of the Convention providess 

•The States Parties to this Convention, 

•conscious of the dangers of oil pollution posed by the exploration for, 
and exploitation of, certain seabed mineral resources, 

•convinced of the need to ensure that adequate compensation is available 
to persons who suffer damage caused by such pollution, 

•oesiring to adopt uniform rules and procedures for determining questions 
of liabllity and providing adequate compensation in auch cases, 

• • 

389. Some other conventions have referred to the concept of liability but have not 
resolved the compensation and jurisdictional questions. The Kuwait Regional 
Conventlon on the Protection and Development of the Marine Environment and the 
Coastal Areas, for example, provides that the Contracting States ahall co-operate 
to formulate rules and procedures for civil liability and compensation for damage 
resulting from pollution of the marine environment. The Convention itself does not 
stipulate those rules and procedures. Article XIII of the Convention providess 

•ARTICLE XIII 

•Liability and compensation 

•The Contracting States undertake to co-operate in the formulation and 
adopt1on of appropriate rules and procedures for the determination of: 

•(a) civil liability and compensation for damage resulting from 
pollution of the marine environment, bearing in mind applicable 
international rules and procedures relating to those matter&J and 

•(b) liability and compensation for damage resulting from violation of 
obligations under the present Convention and its protocola.• 

390. A similar language ia atipulated in article 12 of the Convention on the 
Protection of the Mediterranean Sea and article 17 of the Convention on the 
Protection of the Marine Environment of the Baltic Sea Area. Article 12 of the 
former Convent1on providess 
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•Article 12 

•Liability and compensation 

•The Contracting Parties undertake to co-operate as soon as possible in 
the formulaeion and adoption of appropriate procedures for the determination 
of liability and compensation for damage resulting from the pollution of the 
marine environment deriving from violations of the provisions of this 
Convention and applicable protocols.• 

391. Article 17 of the Convention on the Protection of the Marine Environment of 
the Baltic Sea Area provides: 

•Article 17 

•Responsibility for damage 

•The Contracting Parties undertake, as soon as possible, jointly to 
develop and accept rules concerning responsibility for damage resulting from 
acts or omissions in contravention of the present Convention, including, 
inter alia, limits of responsibility, criteria and procedures for the 
determination of liability and available remedies.• 

392. Article X of the Convention on the Prevention of Marine Pollution by Dumping 
of wastes and Other Matter recommends that the contracting State develop rules and 
procedures for liability, but is based on a different presumption. It assumes that 
there are existing principles of international law on State responsibility for 
damage to the environment of other States or to any other area of the environment. 

393. Thus, article X stipulates that procedures for the assessment of liability and 
settlement of disputes should be formulated in accordance with those principles of 
international lawa 

•In accordance with the principles of international law regarding State 
responsibility for damage to the environment of other States or to any other 
area of the environment, caused by dumping of wastes and other matter of all 
kinds, the Contracting Parties undertake to develop procedures for the 
assessment of liability and the settlement of disputes regarding dumping.• 

394. Article 235 of the Convention on the Law of the Sea uses a different and a 
more complex language. It provides that States shall co-operate to •implement• the 
existing international law and its future development relating to responsibility 
and liabllitY for assessment of compensation for damage and the settlement of 
disputes& 

•Article 235 

•Responsibility and liability 

•1. States are responsible for the fulfilment of their international 
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obligations concerning the protection and preservation of the marine 
environment. They shall be liable in accordance with international law. 

•2. States ahall ensure that recourse is available in accordance with 
their legal systems for prompt and adequate compensation or other relief in 
respect of damage caused by pollution of the marine environment by natural or 
JUrldlcal persons under the1r jurisdiction. 

•3. With the objective of assuring prompt and adequate compensation in 
respect of all damage caused by pollution of the marine environment, States 
ahall co-operate in the implementation of existing international law and the 
further development of international law relating to responsibility and 
liability for the assessment of and compensation for damage and the settlement 
of related disputes, as well as, where appropriate, development of criteria 
and procedures for payment of adequate compensation, such as compulsory 
insurance or compensation funds.• 

This article presumes that there are existing international laws governing 
l1ability issues. 

395. Finally, other conventions only request their contracting parties to 
co-operate and develop rules on liability and compensation in conformity with 
international law. For example, article 14 of the Convention for the Protection 
and Development of the Marine Environment of the Wider Caribbean Region provides: 

•Article 14 

•Liability and compensation 

•The Contracting Parties ahall co-operate with a view to adopting 
appropriate rules and procedures, which are in conformity with international 
law, in the field of liability and compensation for damage resulting from 
pollution of the Convention area.• 

Bilateral agreements 

396. It appears that .est bilateral agreements are not designed to resolve the 
question of liability for extraterritorial injuries. Some bilateral agreements 
don't even state anything which might bear on liability. Some make general 
references which may be interpreted that other questions, including the liability, 
will be dealt with under a different formula. The 1983 Agreement between the 
Unite~ States and Mexico, l!l for example, states, in article 17, that the 
Agree~ent does not affect the rights and obligations of the parties under 
international agreements to which they are a party or existing or future agreements 
between the parties themselves& 

~ Agreement between the United States of America and the United Mexican 
States on Co-operation for the Protection and Improvement of the Environment in the 
Border Area (14 August 1983). 
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•ARTICLE 17 

•Nothing in this agreement shall be construed to prejudice other existing 
or future agreements concluded between the two parties, or affect the rights 
and obligations of the parties under international agreements to which they 
are a party. • 

397. Some agreements explicitly state that they do not examine the question of 
liability: for example, the Treaty between Canada and the United States regarding 
weather modification i1f excludes the resolution of liability question from the 
Treaty. The Treaty, after formulating certain procedures regarding the weather 
modification activities affecting the contracting parties provides, in article VII, 
that the Treaty should not be construed as affecting the liability and 
responsibilty issues arising between two countries, nor as implying the existence 
of any generally applicable rule of international law. Article VII providesa 

•Nothing herein relates to or shall be construed to affect the question 
of responsibility or liability for weather modification activities, or to 
imply the existence of any generally applicable rule of international law.• 

Thls article does not confirm or deny the existence of any liability principles 
accepted by two States. Nevertheless, the agreement recognizes that such a 
question may be relevant and may be raised in weather modification activities. 

398. In another Agreement between Canada and the United States regarding certain 
rocket launches, 2!( the two Governments agreed, in the event of loss or damage 
resulting from those launches, to consult each other promptly, prior to the 
settlement of any claim, in order to expedite such claims in accordance with 
international law and the domestic law of each State. A preamble paragraph of the 
Agreement reads: 

•The Embassy has the honor to propose that, in the event of such loss or 
damage, the Government of the United States and the Government of Canada shall 
consult promptly, and in any case prior to the settlement of any claim arising 
out of these launches, with a view to arriving at an expeditious and mutually 
acceptable disposition of such claim, in accordance with international law and 
the domestic law of each state. These consultations shall take into account 
the following considerations: 

• • ... 

22J Agreement between Canada and the United States of America Relating to the 
Exchange of Information on weather Modification Activities (26 March 1975). 

i!f Agreement effected by Exchange of Notes between the United States of 
America and Canada concerning Liability for Loss or Damage from Certain Rocket 
Launches (31 December 1974). 
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399. The 1909 Convention between Canada and the United Statea regarding their 
boundary waters i!f provides an example of a ~ifferent language on liability. 
Article II refers to legal remedies available to parties auffering injuriea caused 
by activities occurring in the boundary waters within the territorial control of 
the other State. In auch casea, under article II, the injured parties are entitled 
to the local legal remedies available in the country where the activities occurred. 
Article II provides: 

•Each of the High Contracting Parties reserves to itself or to the 
aeveral State Governments on the one aide and the Dominion or Provincial 
Governments on the other as the caae may be, eubject to any treaty provisions 
now existing with respect thereto, the exclusive jurisdiction and control over 
the use and diversion, whether temporary or permanent, of all waters on its 
own side of the line which in their natural channels would flow across the 
boundary or into boundary waters, but it is agreed that any interference with 
or diversion from their natural channel of euch waters on either side of the 
boundary, resulting in any injury on the other side of the boundary, ahall 
give rise to the same rights and entitle the injured parties to the same legal 
remedies as if such injury took place in the country where auch diversion or 
interference occursJ but this provision shall not apply to cases already 
ex1sting or to cases expressly covered by special agreement between the 
parties hereto. 

•It is understood, however, that neither of the High Contracting Parties 
intends by the foregoing provision to aurrender any right, which it may have, 
to object to any interference with or diversions of waters on the other aide 
of the boundary the effect of which would be productive of material injury to 
the navigation interests on its own aide of the boundary.• [Emphasis added.) 

Hence the applicable liability rules are either the ~omestic law of Canada or of 
the United States. 

400. Article 26 of the German-Danish frontier water treaty !£! provides remedies 
for individuals who suffered injuries. It atates that any peraon who auffers 
damage as a result of a new water regulation or alteration has the right to claim 
full compensation from the person who benefited from those regulations. The 
artlcle does not refer to any particular domestic or international law principles 
on liability. It states only that the matter would be decided by the Frontier 
Water Commission. Article 26 providesa 

~ Convention concerning the Boundary Water• between the United States and 
Canada (11 January 1909). 

!£/ Agreement for the Settlement of Questions relating to watercouraes and 
Cikes on the German-Danish Frontier (10 April 1922). 
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•Any person who suffers loss or ~amage in consequence of the 
regularisation or of the alteration in the condition of the watercourse 
occasioned by such regularisation has the right to claim full compensation 
from the person who benefits by the work in question. The matter shall be 
decided by the Frontier Water Commission.• 
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Judicial decisions and State practice other than agreements 

401. The concept of liability for damage caused by an activity beyond the 
territor1al jurisdiction or control of the acting State appears to have been 
developed through State practice to a limited extent for some potential harmful 
activities. Some sources refer to the concept in general terms, leaving its 
content and procedure for implementation to future developments. Other sources 
deal with the concept of liability only in the instant case. 

402. ln the past, general references to liability have considered liability as an 
outgrowth of failure to exercise •due care• or •due diligence•. In determining 
whether there has been a failure to exercice due diligence, the analyses have 
adopted a balancing interest test. The weighing is similar to that used in 
determ1n1ng harm and the permissibility of harmful activities for impact 
assessment. An early statement about liability for failure to exercise due care 
was made in the Alabama Claims. In that dispute between the United States and the 
Unlted Kingdom over the alleged failure of the United ~ingdom to fulfil its duty of 
neutral1ty during the American Civil War, both sides attempted to articulate what 
•due diligence• entails. The United States argued that due diligence is 
proportioned to the magnitude of the subject and to the dignity and strength of the 
power which is to exercise ita 

•oue Diligence 

•The rules of the treaty, said the Case of the United States, imposed 
upon neutrals the obligat1on to use due diligence to prevent certain acts. 
These words were not regarded by the United States as changing in any respect 
the obligations imposed by international law. 'The United States', aaid the 
Case, •understands that the diligence which is called for by the rules of the 
treaty of ~ashington is a ~diligence - that is, a diligence proportioned to 
the magnitude of the subject and to the dignity and strength of the power 
which is to exercise it1 a diligence which ahall, by the use of active 
vigilance, and of all the other means in the power of the neutral, through all 
stages of the transaction, prevent its aoil from being violated) a diligence 
that shall in like manner deter designing ~en fram committing acts of war upon 
the soil of the neutral against its will, and thus possibly dragging it into a 
war which it would avoidJ a diligence which prompts the neutral to the most 
energetic ~easures to diacover any purpoae of doing the acts forbidden by its 
good faith as a neutral, and impose• upon it the obligation when it receives 
the knowledge of an intention to commit auch acts, to use all the means in its 
power to prevent it. No diligence short of thil would be 'due'J that is, 
commensurate with the emergency or with the magnitude of the results of 
negligence•.• !!f 

!11 J. B. Moore, International Arbitrations, vol. I, pp. 572-573. Emphasis 
added. 
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403. &y contrast, the British Government argued that in order to show lack of due 
diligence ana invoke responsibility and liability of a State, it must be proven 
that there had been a failure to use, for the prevention of harmful act, such care 
as Governments ordinarily employ in their domestic concernsa 

• it was nec~ssary to show that there had been •a failure to use, for 
the prevention of an act which the government was bound to endeavor to 
prevent, such care as governments ordinarily employ in their domestic 
concerns, and may reasonably be expected to exert in matters of international 
interest ana obligation•.• ~ 

The Tribunal referred to •due diligence• as a duty ar1s1ng •in exact proportion to 
the risks to which either of the belligerants may be exposed, from a failure to 
fulfil the obligations of neutrality on their part•. Thus, due diligence is a 
function of the circumstances of the activity. 

404. Later State practice appears not to have referred so much to State liability 
arising out of a failure to exercise due care except in the area of the protection 
of aliens. These categories of claims include nationalization and confiscation of 
-foreign properties, police protection and safety of foreigners, etc., which have 
been excluded from this study. 

405. In the claim against the Union of Soviet Socialist Republics for damage caused 
by the Soviet satellite Cosmos 954, the Canadians averred to the general principle 
Qt the law of "absolute liability• for inJury resulting from activities with a high 
degree of r1sk: 

"The standard of absolute liability for space activities, in particular 
activities lnvolving the use of nuclear energy, is considered to have become a 
general principle of international law. A large number of states, includlng 
Canada ana the Union of Soviet Socialist Republics, have adhered to this 
principle as contained in the 1972 Convention on International Liability for 
Damage caused by Space Objects. The principle of absolute liability applies 
to fields of activities having in common a high degree of risk. It is 
repeated in numerous international agreements and is one of 'the general 
princ1ples of law recognized by civilized nations' (art. 38 of the Statute of 
The International Court of Justice). Accordingly, this principle has been 
accepted as a general principle of international law.• !11 

406. Similarly, in the Trail Smelter Arbitration, the permanent regime called for 
compensation for injury to United States interests arising from fume emissions even 
if the smelting activities conformed fully to the permanent r!gime as defined i-n--­
the decision: 

!£1 J. B. Moore, op. cit., p. 610. 

63/ International Legal Materials, vol. 18, p. 907. Emphasis added. 
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•The Tribunal is of opinion that the prescribed r';ime will probablY 
remove the causes of the present controversy and, as said before, will 
probably result in preventing any damage of a material nature occurring in the 
State of washington in the future. 

•sut aince the desirable and expected result of the regime or measure of 
control hereby required to be adopted and maintained by the Smelter may not 
occur, and since in ita anawer to Queation No. 2, the Tribunal has required 
the Smelter to refrain from causing damage in the State of washington in the 
future, as set forth therein, the Tribunal anawera Question No. 4 and decides 
that on account of decisions rendered by the Tribunal in its answers to 
Question No. 2 and Question No. 3 there shall be paid as followsa (a) if any 
damage as defined under Question No. 2 ahall have occurred aince 
October 1, 1940, or shall occur in the future, whether through failure on the 
part of the Smelter to comply with the regulations herein prescribed or 
notwithstanding the maintenance of the rigime, an indemnity shall be paid for 
such damage but only when and if the two Governments shall make arrangements 
for the disposition of claims for indemnity under the provisions of Article XI 
of the Conventiont (b) if as a consequence of the deciaion of the Tribunal in 
its answers to Queation No. 2 and Question No. 3, the United States shall find 
it necessary to maintain in the future an agent or agents in the area in order 
to ascertain whether damage shall have occurred in spite of the regime 
prescribed herein, the reasonable cost of such investigations not in excess of 
$7,500 in any one year shall be paid to the United States as a compensation, 
but only if and when the two Governments determine under Article XI of the 
Convention that damage has occurred in the year in question, due to the 
operation of the Smelter, and 'disposition of claims for indemnity for damage' 
has been made by the two Governments, but in no case shall the aforesaid 
compensation be payable in excess of the indemnity for damaget and further it 
is understood that such payment is hereby directed by the Tribunal only as a 
compensation to be paid on account of the answers of the Tribunal to Question 
No. 2 and Question No. 3 (as provided for in Question No. 4) and not as any 
part of indemnity for the damage to be ascertained and to be determined upon 
by the two Governments under Article XI of the Convention.• !!I 

407. The atandard for imposing liability on the State under-whose control an 
injurious condition exists is even more of obfuacated in the corfu Channel 
decision. There the Court found that Albania knew or ahould have known of the 
mines lying within her territorial waters in sufficient time to give warning to 
other States and their subjecta. !he Court found thata 

•In fact nothing vas attempted by the Albanian authorities to prevent the 
disaater. These grave omiasions involve the international responsibility of 
Albania. 

!!I United Nations, Reports of International Arbitral Awards, vol. III, 
PP• 1980-1981. 
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•The Court therefore reaches the conclusion that Albania is responsible 
under international law for the explosions which occurred on October 22nd, 
1946, in Albanian waters, and for the damage and loss of human life which 
resulted from them, and that there is a duty upon Albania to pay compensation 
to the United Kingdom.• !2j 

Owing to the d1fficult and circumstantial nature of the proof of Albania's 
knowledge of the injurious condition, it is unclear whether liability was baaed on 
a breach of the duty of due care in warning other international actors or on a 
standard of •strict liability• without regard to the concept of due care. 

408. Some general statements regarding State liability are made by the Court in the 
Judgment which are of considerable importance. In one passage the Court stated 
that 1t is •every State's obligation not to allow knowingly ita territory to be 
used for acts contrary to the rights of other States•. 6Sa/ It should be noted 
that the passage is general statements of law and policy, not limited or narrowed 
to any specific case. When the Court is making a decision on a case in accordance 
with Article 38 of the Statute, it may also declare general statements of law. The 
aforementioned passages are among such statements. Therefore it may be concluded 
that wh1le the dec1sion of the Court addresses the point debated by the parties in 
Corfu Channel, it stresses a more general issue. It is a declaratory general 
statement regarding the conduct of any State which may cause extraterritorial 
injuries. 

409. On the other hand the Lake Lanoux Tribunal responding to the Spanish 
allegation that the French proJects would entail an abnormal risk to Spanish 
interests stated that only failure to take all necessary safety precautions would 
have entailed France's responsbllity if Spanish rights had in fact been infringed. 
The Tribunal stated: 

•The question was lightly touched upon in the Spanish Counter Memorial, 
which underlined the 'extraordinary complexity' of procedures for control, 
the1r 'very onerous' character, and the 'risk of damage or of negligence in 
the handl1ng of the watergate&, and of obstruction in the tunnel'. But it has 
never been alleged that the works envisaged present any other character or 
would entail any other risks than other works of the same kind which today are 
found all over the world. It has not been clearly affirmed that the proposed 
works would entail an abnormal risk in neighbourly relations or in the 
utilization of the waters. As we have seen above, the technical guarantees 
for the restitution of the waters are as satisfactory as possible. If, 
despite the precautions that have been taken, the restitution of the waters 

~ I.C.J. Reports 1949, p. 23. Emphasis added. 

65a/ Ibid., p. 22. 
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were to suffer from an accident, such an accident would be only occasional 
an~, according to the two Parties, would not constitute a violation of 
Article 9.• 66/ 

410. In other words, the responsibility would not arise as long as all possible 
precautions against the occurrence of the injurious event had been taken. Although 
the authority of the Tribunal was limited by the parties to the examination of 
compatibility of French activities on the Carol River with a treaty, the Tribunal 
did pay attention to dangerous activities. In the passage quoted above, the 
Tribunal stated that •it clearly affirmed that the proposed words (by France] would 
entail an abnormal risk in neighbourly relations or in the utilization of the 
waters•. !11 This passage may be interpreted as saying that the Tribunal was of 
the opinion that abnormally dangerous activities constitute a special problem, and 
if Spa1n had established that the proposed French project would entail an abnormal 
risk of inJury in Spain, the decision of the Tribunal might have been different. 

!!/ International Law Reports (1957), pp. 123-124. 
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A. Balancing interests 

411. The concept of balancing interests has been developed in State practice to 
ceal also with liability and compensation issues. OCcasionally, the function of 
balancing interests in determining liability and compensation appears to be the 
same as that in the assessment of activities. However, some agreements have made a 
clear distinction between the two functions. The terms •equitable compensation•, 
"fair compensation•, "limited liability•, etc., referred to in State practice, are 
indeed references to balancing interests in determining liability and 
compensation. The function of balancing interests in determinng liability and 
compensation has not led necessarily to eliminating compensation. It may affect 
the amount and the mode of payment of compensation. 

412. The concept of balancing interests, of course, may differ depending upon 
particular circumstances. Liability and compensation negotiations should not 
hinder the undertaking and future development of commercial, industrial and 
technological activities which have become indispensable to and an inseparable part 
of human civilization. The concept of "limited liability•, for example, has been 
developed to balance interests in relation to such activities. In relation to some 
other activities, considerations for balancing interests and priorities may be 
d1fferentJ the interest of injured parties, for example, may prevail over the 
cont1nuation of some potentially harmful activities. 

413. The preamble of at least two multilateral conventions has explicitly 
~ncorporated the concept of balancing interests in their reference to liability and 
compensat1on. The preamble of the Convention on Third Party Liability in the Field 
of Nuclear Energy expressed the desire of the contracting parties to ensure 
"adequate" and "equitable" compensation for individuals who suffer injury caused by 
nuclear inc1dents, without hindering the development of peaceful uses of nuclear 
energy. The relevant paragraphs of the preamble provides 

•The Contracting Governments, 

" 

"Desirous of ensuring adequate and equitable compensation for persons who 
suffer damage caused by nuclear incidents whilst taking the necessary steps to 
ensure that the development of the production and uses of nuclear energy for 
peaceful purposes is not thereby hinderedJ 

•convinced of the need for unifying the basic rules applying in the 
various countries to the liability incurred for such damage, whilst leaving 
these countries free to take, on a national basis, any additional measures 
which they deem appropriate, including the application of the provisions of 
this Convention to damage caused by nuclear incidents not covered therein,• 

414. The language of the preamble of the Convention on Damage Caused by Foreign 
A1rcraft to Third Parties on the Surface is even more explicit in stating its aim1 
balancing interests in determining liability and compensation. It stated the 
desire of the contracting parties to ensure "adequate• compensation for injured 
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individuals, while limiting in reasonable manner the extent of the liabilities 
incurred for auch damage. The relevant paragraph of the preamble provides: 

•The States aignatory to this Convention 

•Moved by a desire to ensure adequate compensation for persons who suffer 
damage caused on the aurface by foreign aircraft, while limiting in a 
reasonable manner the extent of the liabilities incurred for such damage in 
order not to hinder the development of international civil air transport, and 
also ••• •. 

415. Thus, the policy behind the Convention on Limitation of Liability for Maritime 
Claims appears to be the accomodation and the balancing of the interest of injured 
parties with the interest of the larger community in protecting and promoting 
~ritime transportation essential to the present world economy. Paragraph l of 
art1cle 2 itemizes claims aubject to limitation, as followsa 

.. . . . 
•(a) claims in respect of loss of life or personal injury or loss of or damage 

to property (including damage to harbour worka, basins and waterways and 
aids to navigation), occurring on board or in direct connexion with the 
operation of the ahip or with aalvage operations and consequential loss 
resulting therefrom, 

•(b) claims in respect of loss resulting from delay in the carriage by sea of 
cargo, passengers or their luggage, 

•(c) claims in respect of other loss resulting from infringement of rights 
other than contractual rights, occurring in direct connexion with the 
operation of the ahip or aalvage operations' 

•(d) claims in respect of the raising, removal, destruction or the rendering 
harmless of a ship which is sunk, wrecked, stranded or abandoned, 
including anything that is or has been on board auch ahipJ 

•(e) claims in respect of the removal, destruction or the rendering harmless 
of the cargo of the ahip) 

•(f) claims of a peraon other than the peraon liable in respect of measures 
taken in order to avert or ainimize loss for which the person liable m~y 
limit hia liability in accordance with this Convention, and further loss 
cauaed by auch aeaaures.• 

Paragraph 2 of thia article provides that limitation on liability applies to the 
above claims even if brought by way of recourae or for indemnity under a contract 
or otherwise. Only claims under aubparagraphs (d), (e) and (f) ahall not be 
aubject to limitation of liability to the extent that they relate to remuneration 
under a contract with the peraon liable. Paragraph 2 providesa 
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•2. Claims set. out in paragraph 1 shall be subject to limitation of liability 
even if brought by way of recourse or for indemnity under a contract or 
otherwise. However, claims set out under paragraph 1 (d), (e) and (f) shall 
not be subject to limitation of liability to the extent that they relate to 
remuneration under a contract with the person liable.• 

416. The policy of accommodation and balancing of interests further appears in the 
International Convention relating to Intervention on the High Seas in Cases of Oil 
Pollution Casualties, in which coastal States have been granted the compentence to 
take unilateral action on the high seas to protect their own interests. This 
Convention has accommodated the interests of the coastal State, by granting it 
unilateral action, with those of the flag State, where the flag State is entitled 
to compensation if measures taken by the coastal State go beyond what is 
reasonable. The security interest of the flag State has also been taken into 
account in the Convention where the coastal State is prevented from taking any 
action, under the Convention, if the ship involved in the casualty is a warship or 
other ship owned or operated by a State and used for the time being on government 
non-commercial service. Paragraph 2 of article I of the Convention protects the 
security interest of the flag State. It provides: 

• . . . 
"2. However, no measures shall be taken under the present Convention against 
any warship or other ship owned or operated by a State and used, for the time 
being, only on government non-commercial service.• 

417. In bilateral agreements, the concept of balancing interests when determining 
liability and compensation is similar to that used to determine harm for purposes 
of prior negotiation and consultation. The use of more explicit language in 
balancing interests when determining liability, as observed in multilateral 
treaties, does not appear in bilateral agreements. The reason may lie in the very 
nature of multilateral and bilateral agreements. Multilateral agreements are of a 
more general nature, dealing as they do with a more general set of activities, 
referring to more than two parties and accommodating various interests. 
Incorporation of all these factors would lead to the use of explicit language, for 
example, in balancing interests. In contrast, bilateral agreements are less 
complicated as they deal with a more precise subject and indeed sometimes a large 
part of the agreement is a detailed procedure for accommodating the two parties' 
interests when determining liability and compensation. Therefore, the use of 
expl1cit language in balancing interests may be unnecessary in bilateral agreements. 

418. For example, article 27 of the German-Danish frontier water treaty !!/ is 
indeed based on the concept of balancing interests. Without mentioning the concept 
itself, the treaty requested that the cost of upkeep, if increased by a new 
regulation of watercourses, should be paid by those who benefit from the regulation 
regardless of whether they previously shared the cost of upkeep or not. Article 27 
reads\ 

!!J Agreement for the Settlement of Questions Relating to Watercourses and 
Dikes on the German-Danish Frontier (10 April 1922). 
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•If the cost of upkeep is increased by the regularisation of a 
watercourse, the increase shall be apportioned among all the proprietors to 
whom the regulariaation is of use or advantage, regardless of the fact whether 
they previously shared in the cost of upkeep or not.• 

The first paragraph of article 26 of the above treaty also bears on the concept of 
balancing interest&. !!/ 

!!/ ~· The firat paragraph article 26 readsa 

•Any person who auffers loss or damage in consequence of the 
regulariaation or of the alteration in the coalition of the watercourse 
occasioned by auch regulariaation has the right to clai~ full compensation 
from the peraon vho benefits by the vork in question. The matter ahall be 
decided by the Frontier Water Commil&ion.• 
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B. Operator's liability 

419. In activities conducted primarily by private individuals, liability appears to 
be that of the operator. Some activities are conducted by both private individuals 
and government agencies but, nevertheless, the incidence of liability is much 
influenced by the concept of liability of the private operator, i.e. the relevant 
government agency (the operator) has the same liability as a private operator. 
This is particularly true with activities dealing with transportation of goods and 
services by air, land and sea. This area of activities has been predominantly 
controlled by the private sector, although government agencies are active in this 
area as well. Nevertheless, the liability and compensation principles applicable 
to government operators are the same as those applied to private operators. This 
similarity applies even in insurance requirements for conducting activities. 

420. The protection of the interest of the injured parties may be one reason for 
uniformly applicable liability principles for both private and government 
operators. If there were a difference in liability rules based on the capacity of 
the operators, then Governments may have tried to minimize or avoid liability by 
subsidizing and sponsoring commercial activities normally conducted by private 
o~erators. Furthermore, since the activities are commercial in nature, there are 
no justifications for minimizing or removing the liability of government operators. 

Multilateral agreements 

421. The operator of activities causing extraterritorial damage or the insurer of 
the operator may be liable for damage. This appears to be particularly 
characteristic of conventions primarily concerned with commercial activities, such 
as the Additional Convention to the International Convention concerning the Damage 
of Passengers and Luggage by Rail (CIV) of February 1961 relating to the liability 
vf railways for death of and personal injury to passengers {(with Protocol B) 
l July 1966- Protocol 1, 31 December 1971). Article 2 of the Convention 
provides: 

•Article 2 

Extent of liability 

•1. The railway shall be liable for damage resulting from the death of, 
or personal injury or any other bOdily or mental harm to, a passenger, caused 
by an accident arising out of the operation of the railway and happening while 
the passenger is in, entering or alighting from a train. 

•The railway shall also be liable for damage to, or total or partial loss 
of any articles which the passenger who has sustained such an accident had 
either on him or with him as hand luggage, including any animals which he had 
with him • 

• . . . 
• . . . 
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•If the railway is not relieved of liability in accordance with the 
preced1ng sub-paragraph, the railway shall be wholly liable up to the l1mits 
laid down in this Convention, but without preJudice to any right of action 
which the railway may have against the third party. 

•s. This Convention shall not affect any liability which may be incurred 
by the railway in cases not provided for under paragraph 1. 

•6. For the purposes opf this Convention, the •responsible railway' is 
that wh1ch, according to the list of lines provided for in Article 59 of ClV, 
operates the line on which the accident occurs. If, in accordance with the 
aforementioned list, there is joint operation of the line by two railways, 
each of them shall be liable.• 

The operators of railways may be private entities or government agencies. The 
Convention, however, does not appear to make any distinction between the operators 
as far as liabillty and compensation aTe concerned. 

422. Similarly, the Convention on Damage caused by Foreign Aircraft to Third 
Part1es on the Surface provides for the liability of the operator of an aircraft 
causing inJury to a person on the surface. The relevant articles of the Convention 
prov1de: 

•Principles of liability 

•Article l 

•1. Any person who suffers damage on the surface shall, upon proof only that 
the damage was caused by an a1rcraft in flight or by any person or thing 
falling therefrom, be entitled to compensation as provided by this 
Convention. Nevertheless there shall be no right to compensation if the 
damage is not a direct consequence of the incident giving rise thereto, or if 
the damage results from the mere fact of passage of the aircraft through the 
airspace in conformity with existing air traffic regulations. 

•2. For the purpose of this Convention, an aircraft is considered to be in 
flight from the moment when power is applied for the purpose of actual 
take-off until the moment when the landing run ends. In the case of an 
aircraft lighter than air, the expression 'in flight' relates to the period 
from the moment when it becomes detached from the surface until it becomes 
again attached thereto. 

•Article 2 

•1. The liability for compensation contemplated by Article 1 of this 
Convention shall attach to the operator of the aircraft. 
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•2. (~) For the purposes of this Convention the term 'operator• shall mean 
the person who was making use of the aircraft at the time the damage was 
caused, provided that if control of the navigation of the aircraft was 
retained by the person from whom the right to make use of the aircraft was 
derived, whether directly or indirectly, that person shall be considered the 
operator. 

·(~) A person shall be considered to be making use of an aircraft when he 
is using it personally or when his servants or agents are using the aircraft 
in the course of their employment, whether or not within the scope of their 
authority. 

•3. The registered owner of the aircraft shall be presumed to be the operator 
and shall be liable as such unless, in the proceedings for the determination 
of his liability, he proves that some other person was the operator, and, in 
so far as legal procedures permit, takes appropriate measures to make that 
other person a party in the proceedings. 

•Article 3 

•zf the person who was the operator at the time the damage was caused had 
not the exclusive right to use the aircraft for a period of more than fourteen 
days, dating from the moment when the right to use commenced, the person from 

·whom such right was derived shall be liable jointly and severally with the 
operator, each of them being bound under the provisions and within the limits 
of liability of this Convention. 

•Article 4 

•If a person makes use of an aircraft without the consent of the person 
entitled to its navigational control, the latter, unless he proves that he has 
exercised due care to prevent such use, shall be jointly and severally liable 
with the unlawful user for damage giving a right to compensation under 
Article l, each of them being bound under the provisions and within the limits 
of liability of this Convention. 

•when two or more aircraft have collided or interfered with each other in 
flight and damage for which a right to compensation as contemplated in 
Article 1 results, or when two or more aircraft have jointly caused such 
damage, each of the aircraft concerned shall be considered to have caused the 
damage and the operator of each aircraft shall be liable, each of them being 
bOund under the provisions and within the limits of liability of this 
Convention. 

•Article 8 

•The persons referred to in paragraph 3 of Article 2 and in Articles 3 
and 4 shall be entitled to all defences which are available to an operator 
under the provisions of this convention. 
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•Article 9 

•Neither the operator, the owner, any person liable under Article 3 or 
Art1cle 4, nor their respective servants or agents, shall be liable for damage 
on the surface caused by an aircraft in flight or any person or thing falling 
therefrom otherwise than as expressly provided in this Convention. This rule 
ahall not apply to any such person who is guilty of a deliberate act or 
omission done with intent to cause damage.• 

423. The operators of aircraft may also be private or government entities. The 
operators enjoy limitation on liability. · Article 11 of the Convention provides: 

•cHAPTER II 

•Extent of liability 

•1. Subject to the provi1ions of Article 12, the liability for damage g1v1ng 
a right to compensation under Article I, for each aircraft and incident, in 
respect of all persons liable under this convention,· ahall not exceed: 

·<~l soo,ooo francs for aircraft weighing 1,000 kilogrammes or less; 

·(~) SOO,OOO francs plus 400 francs per kilogramme over 1,000 kilogrammes 
for aircraft weighing more than 1,000 but not exceeding 6,000 kilogrammes) 

•(c) 2,500,000 francs plus 250 francs per kilogramme over 
6,000 kilogrammes for aircraft weighing more than 6,000 but not exceeding 
20,000 kilogrammesJ 

•(d) 6,000,000 franca plus lSO francs per kilogramme over 
20,000 kilogrammea for aircraft weighing more than 20,000 but not exceeding 
SO,OOO kilogramme&J 

•(~) lO,SOO,OOO francs plua 100 franca per kilogramme over 
50,000 kilogrammes for aircraft weighing more than SO,OOO kilogrammes. 

•2. The liability in reapect of loaa of life or personal injury ahall not 
exceed SOO,OOO franca per person killed or injured. 

•J. 'Weight' means the maximum weight of the aircraft authorised by the 
certificate of airworthiness for take-off, excluding the effect of lifting gas 
when uaed. 

•4. The aums mentioned in franca in this Article refer to a currency unit 
consisting of 65-l/2 ailligr~• of gold of ~illesimal fineness 900. These 
awms may be converted into national currencies in round figures. Conversion 
of the au~ into national currencies other than gold ahall, in case of 
judicial proceedings, be made according to the gold value of auch currencies 
at the date of the judgment, or, in cases covered by Article 14, at the date 
of the allocation.• 
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424. The operatora do not enjoy limitation on liability if the injury was due to 
their negligence. Article 12 providesa 

•Article 12 

•1. If the person who suffers damage proves that it was caused by a 
deliberate act or omission of the operator, his servants or agents, done with 
intent to cause damage, the liability of the operator shall be unlimited) 
provided that in the case of such act or omiaaion of auch servant or agent, it 
is also proved that he was acting in the course of his employment and within 
the scope of his authority. 

•2. If a person wrongfully takes and makes use of an aircraft without the 
consent of the person entitled to use it, his liability shall be unlimited.• 

425. Article 16 of the same Convention provides for liability of the insurer of the 
aircraft under certain conditions: 

• . . . 
•s. Without prejudice to any right of direct action which he may have under 
the law governing the contract of insurance or guarantee, the person suffering 
damage may bring a direct action against the insurer or guarantor only in the 
following cases: 

·<~> where the security is continued in force under the provisions of 
paragraph 1 (a) and (b) of this Article) 

•(E) the bankruptcy of the operator. 

•6. Excepting the defences specified in paragraph 1 of this Article, the 
insurer or other person providing security may not, with respect to direct 
actions brought by the person suffering damage based upon application of this 
Convention, avail himself of any grounds of nullity or any right of 
retroactive cancellation. 

•1. The provisions of this Article shall not prejudice the question whether 
the insurer or guarantor has a right of recourse against any other person.• 

426. The above Conventions have stipulated limited liability. Both Conventions 
deal with transportation of goods and aervices across boundaries& an operation 
essential to the conditions of present civilization. Paragraph 1 of article 12 of 
the latter Convention is of interest because it lifts the limitation of liability 
of the operator if the operator is negligent. Under paragraph 2 of the same 
article, if a person wrongfully makes use of an aircraft without the consent of the 
person entitled to use it, hia liability shall also be unlimited. 

427. The Convention on the Liability of Operator• of Nuclear Ships also provides 
for the liability of the-operator of nuclear ahipa, who could be either a private 
or a public entity. Relevant articles of the Convention providea 
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•1. The operator of a nuclear ship shall be absolutely liable for any 
nuclear damage upon proof that such damage has been caused by a nuclear 
incldent involving the nuclear fuel of, or radioactive products or waste 
produced in, such ship. 

•2. Except as otherwise provided in this Convention no person other than 
the operator shall be liable for such nuclear damage. 

•3, Nuclear damage suffered by the nuclear ship itself, its equipment, 
fuel or stores shall not be covered by the operator's liability as defined in 
th1s Convention. 

•4. The operator shall not be liable with respect to nuclear incidents 
occurring before the nuclear fuel has been taken in charge by him or after the 
nuclear fuel or radioactive products or waste have been taken in charge by 
another person duly authorized by·law and liable for any nuclear damage that 
may be caused by them. 

•s. If the operator proves that the nuclear damage resulted wholly or 
partially from an act or omission done with intent to cause damage by the 
individual who suffered the damage, the competent courts may exonerate the 
operator wholly or partially from his liability to such individual. 

•6. Notwithstanding the provisions of paragraph l of this Article, the 
operator shall have a right of recourse: 

•(a) If the nuclear 1ncident results from a personal act or omission done 
with intent to cause damage, in which event recourse shall lie 
against the individual who has acted, or omitted to act, with such 
intent J 

•(b) If the nuclear incident occurred as a consequence of any 
wreck-raising operation, against the person or persons who carried 
out such operation without the authority of the operator or of the 
State having licensed the sunken ship or of the State in whose 
waters the wreck is situatedr 

•(c) If recourse is expressly provided for by contract. 

•Article I II 

•1. The liability of the operator as regards one nuclear ship shall be 
lirr.i ted to l, 500 million francs in respect of any one nuclear incident, 
notwithstanding that the nuclear incident may have resulted from any fault or 
privity of that operator, such limit shall include neither any interest nor 
costs awarded by a court in actions for compensation under this convention.R 
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•Article VII 

•1. Where nuclear damage engagea the liability of more than one operator 
and the damage attributable to each operator ia not reaaonably separable, the 
operators involved shall be jointly and severally liable for such damage. 
However, the liability of any one operator shall not exceed the limit laid 
down in Article Ill. 

•2. In the case of a nuclear incident where the nuclear damage arises 
out of or results from nuclear fuel or radioactive products or waste of more 
than one nuclear ship of the same operator, that operator shall be liable in 
respect of each ship up to the limit laid down in Article III. 

•J. In case of joint and several liability, and subject to the 
provisions of paragraph 1 of this Articles 

•(a) Each operator shall have a right of contribution against the others 
in proportion to the fault attaching to each of themJ 

•(b) Where circumstances are such that the degree of fault cannot be 
apportioned, the total liability shall be borne in equal parts.ft 

428. Similarly, the International Convention on Civil Liability for Oil Pollution 
Da.age provides for liability of the owner of the ship at the time of an accident. 
There too the operator of a ship could be private or a government entity. Relevant 
articles of the Convention provides 

•ARTICLE III 

•1. Except as provided in paragraphs 2 and 3 of this Article, the owner of a 
ship at the time of an incident, or where the incident consists of a series of 
occurrences at the time of the first such occurrence, shall be liable for any 
pollution damage caused by oil which has escaped or been discharged from the 
ship as a result of the incident. 

•when oil has escaped or has been discharged from two or more ships, and 
pollution damage results therefrom, the owners of all the ships concerned, 
unless exonerated under Article III, shall be jointly and severally liable for 
all such damage which is not reasonably separable. 

•ARTICLE V 

•1. The owner of a ship shall be entitled to limit his liability under this 
convention in respect of any one incident to an aggregate amount of 
2,000 francs for each ton of the ahip's tonnage. However, this aggregate 
amount shall not in any event exceed 210 million francs. 

•2. If the incident occurred as a result of the actual fault or privity of 
the owner, he shall not be entitled to avail himself of the limitation 
provided in paragraph 1 of this Article.• 
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429. Claims for compensation, under this COnvention, could also be brought directly 
against the insurer of the operator. Azticle VII of the Convention provides: 

• 

• 

•s. Any claim for compensation for pollution damage may be brought directly 
against the insurer or other person providing financial security for the 
owner's liability for pollution damage. In such case the defendant may, 
irrespective of the actual fault or privity of the owner, avail himself of the 
limits of liability prescribed in Article v, paragraph 1. He may further 
avail himself of the defences (other than the bankruptcy or winding up of the 
owner) which the owner himself would have been entitled to invoke. 
Furthermore, the defendant may avail himself of the defence that the pollution 
damage resulted from the wilful misconduct of the owner himself, but the 
defendant shall not avail himself.of any other defence which he might have 
been entitled to invoke in proceedings brought by the owner against him. The 
defendant shall in any event have the right to req~ire the owner to be joined 
in the proceed1ngs.• 

430. The Preamble of the Convention relating to Civil Liability in the Field of 
Maritime Carriage of Nuclear Material explicitly states the desire of the 
contracting parties to hola the operator of a nuclear installation exclusively 
liable for damage caused as a result of any incident occurring during the mar1time 
transportation of nuclear material. The relevant paragraph of the Preamble states: 

•oESIROUS of ensuring that the operator of a nuclear installation will be 
exclusively liable for damage caused by a nuclear incident occurring in the 
course of maritime carriage of nuclear material•. 

431. The liability of the operator of a nuclear installation for the injuries it 
may cause has also been stipulated in article II of the Vienna Convention on Civil 
Liability for Nuclear Damage. This article provides: 

•1. The operator of a nuclear installation ahall be liable for nuclear damage 
upon proof that auch damage has been cauaed by a nuclear incident -

•(a) in his nuclear installation, or 

•(b) involving nuclear .. terial coming from or originating in his nuclear 
installation, and occurring -

•(i) before liability with regard to nuclear incidents involving the 
nuclear .. terial has been assumed, pursuant to the express 
terms of a contract in writing, by the operator of another 
nuclear inatallationl 

•(ii) in the absence of such express terms, before the operator of 
another nuclear installation has taken charge of the nuclear 
uteriah or 
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•(iii) where the nuclear material is intended to be used in a nuclear 
reactor with which a means of transport is equipped for use as 
a source of power, whether for propulsion thereof or for any 
other purpose, before the person duly authorized to operate 
such reactor has taken charge of the nuclear material, but 

•(iv) where the nuclear material has been sent to a person within the 
territory of a non-contracting State, before it has been 
unloaded from the means of transport by which it has arrived in 
the territory of that non-contracting StateJ 

•(c) involving nuclear material sent to his nuclear installation, and 
occurring -

•(i) after liability with regard to nuclear incidents involving the 
nuclear material has been assumed by him, pursuant to the 
express terms of a contract in writing, from the operator of 
another nuclear installation, 

•(ii) in the absence of such express terms, after he has taken charge 
of the nuclear materialJ or 

•(iii) after he has taken charge of the nuclear material from a person 
operating a nuclear reactor with which a means of transport is 
equipped for use as a source of power, whether for propulsion 
thereof or for any other purposeJ but 

•(iv) where the nuclear material has, with the written consent of the 
operator, been sent from a person within the territory of a 
non-contracting State, only after it has been loaded on the 
means of transport by which it is to be carried from the 
territory of that StateJ 

provided that, if nuclear damage is caused by a nuclear incident occurring in 
a nuclear installation and involving nuclear material stored therein 
incidentally to the carriage of such material, the provisions of 
sub-paragraph (a) of this paragraph shall not apply where another operator or 
person is solely liable pursuant to the provisions of sub-paragraph (b) 
or (c) of this paragraph. 

•2. The installation State may provide by legislation that, in accordance 
with such terms as may be specified therein, a carrier of nuclear material or 
a person handling radioactive waste may, at his request and with the consent 
of the operator concerned, be designated or recognized as operator in the 
place of that operator in respect of such nuclear material or radioactive 
waste respectively. In this case such carrier or such person shall be 
considered, for all the purposes of this Convention, as an operator of a 
nuclear installation situated within the territory of that State. 
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•J. (a) Where nuclear damage engages the liability of more than one operator 
the operators involved shall, in ao far as the damage attributable 
to each operator is not reasonably separable, be jointly and 
severally liable. 

•(b) Where a nuclear incident occurs in the course of carriage of nuclear 
material, either in one and the aame means of transport, or, in the 
case of storage incidental to the carriage, in one and the same 
nuclear installation, and causes nuclear damage which engages the 
liability of more than one operator, the total liability shall not 
exceed the highest amount applicable with respect to any one of them 
pursuant to Article v. 

•(c) In neither of the cases referred to in sub-paragraphs (a) and (b) of 
this paragraph shall the liability of any one operator exceed the 
amount applicable with respect to him pursuant to Article v. 

•c. Subject to the provisions of paragraph 3 of this Article, where several 
nuclear installations of one and ~he same operator are involved in one nuclear 
incident, such operator shall be liable in respect of each nuclear 
installation involved up to the amount applicable with respect to him pursuant 
to Article V. 

•s. Except as otherwiae provided in this Convention, no person other than the 
operator shall be liable for nuclear damage. This, however, shall not affect 
the application of any international convention in the field of transport in 
force or open for signature, ratification or accession at the date on which 
this Convention is opened for signature. 

•6. No person shall be liable for any loss or damage which is not nuclear 
damage purs~ant to sub-paragraph (k) of paragraph 1 of Article I but which 
could have been included as such pursuant to sub-paragraph (k) (ii) of that 
paragraph. 

•1. Direct action shall lie against the person furnishing financial security 
pursuant to Article VII, if the law of the competent court so provides.• 

432. The operator's liability, under article IV of the Convention, is absolute. 
This article provides\ 

•1. The liability of the operator for nuclear damage under this Convention 
shall be absolute • 

• . . . 

• . . . 
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Noth1ng in this Convention shall affect -

•(a) the liability of any individual for nuclear damage for which the 
operator, by virtue of paragraph 3 ·or 5 of this Article, is not liable 
under this Convention and which that individual caused by an act or 
omission done with intent to cause damageJ or 

•(b) the liability outside this Convention of the operator for nuclear damage 
for which, by virtue of sub-paragraph (b) of paragraph 5 of this Article, 
he is not liable under this Convention.• 

433. The installation State may limit the operator's liability but not to less than 
SUS S million for any one nuclear incident. Article V provides: 

•1. The liability of the operator may be limited by the Installation state 
not less than us $5 million for any one nuclear incident. 

•2. Any limits of liability which may be established pursuant to this Article 
shall not include any interest or costs awarded by a court in actions for 
compensation of nuclear damage. 

•3. The United States dollar referred to in this Convention is a unit of 
account equivalent to the value of the United States dollar in terms of gold 
on 29 April 1963, that is to say $US 35 per one troy ounce of fine gold. 

•4. The sum mentioned in paragrap 6 of Article IV and in paragraph l of this 
Article may be converted into national currency in round figures.• 

434. The Convention on Third Party Liability in the Field of Nuclear Energy 
provides for operator's liability. Relevant articles of the Convention provide: 

•Article 3 

•The operator of a nuclear installation shall be liable, in accordance 
with this Convention, for: 

•(a) damage to or loss of life of any person, and 

•(b) damage to or loss of any property other than 

•(i) property held by the operator or in his custody or under his 
control in connection with, and at the site of such 
installation, and 

•(ii) in the cases within Article 4, the means of transport upon 
which the nuclear substances involved were at the time of the 
nuclear incident, 

Upon proof that such damage or loss (hereinafter referred to as 'damage') was 
caused by a nuclear incident involving either nuclear fuel or radioactive 
products or waste in, or nuclear substances coming from such installation, 
except as otherwise provided for in Article 4.• 
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•1n the case of carriage of nuclear substances, including storage 
incidental thereto, without prejudice to Article 2: 

•(a) The operator of a nuclear installation shall be liable, in 
accordance with this Convention, for damage upon proof that it vas caused by a 
nuclear incident outside that installation and involving nuclear substances in 
the course of carriage thereftom, only if the incident occurs 

•ti) before the nuclear substances involved have been taken in 
charge by another operator of a nuclear installation situated 
in the territory of a Contracting Party, or 

•(ii) before the nuclear substances involved have been unloaded from 
the means of transport by which they have arrived in the 
territory of a non-contracting state, if they are consigned to 
a person within the territory of that state. 

•(b) The operator referred to in paragraph (a) (i) of this article shall, 
from his taking charge of the nuclear substances, be the operator liable in 
accordance with this Convention for damage cauaed by a nuclear iDcident 
occurring thereafter and involving the nuclear substances. 

•(c) where nuclear substances are sent from outside the territory of the 
Contract1ng Parties to a nuclear installation situated in 1uch territory, with 
the approval of the operator of that installation, he shall be liable, in 
accoraance with this Convention, for damage cau1ed by a nuclear incident 
occurring after the nuclear substances involved have been loaded on the means 
of transport by which they are to be carried from the territory of the 
non-contracting State. 

•(a) The operator liable in accordance with this Convention shall provide 
the carrier with a certificate issued by or on behalf of the insurer or other 
financial guarantor furnishing the security required pursuant to Article 10. 
The certificate shall state the name and address of that operator and the 
amount, type and duration of the security, and these statements aay not be 
disputed by the person by whom or on whose behalf the certificate was issued. 
The certificate ahall also indicate the nuclear substances and the carriage in . 
respect of which the security applies and ahall include a statement by the 
competent public authority that the peraon named is an operator within he 
.. aning of this Convention. 

•te) A Contracting Party aay provide by legislation that, under such 
terms as .. y be contained therein and upon fulfilment of the requirements of 
Azticle 10 (a), a carrier .. y, at his requeat and with the con1ent of an 
operator of a nuclear installation situated in its territory, by decision of 
the competent public authority, be liable in accordance with this Convention 
in place of that operator. In auch case for all the purposes of this 
Conven~ion the carrier ahall be considered, in respect of nuclear incidents 
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occurring in the course of carriage of nuclear substances, as an operator of a 
nuclear installation on the territory of the Contracting Party whose 
legislation so provides. 

•Article S 

•(a) If the nuclear fuel or radioactive products or waste involved in a 
nuclear incident have been in more than one nuclear installation and are in a 
nuclear installation at the time damage is caused, no operator of any nuclear 
installation in which they have previously been shall be liable for the 
damage. If the nuclear fuel or radioactive products or waste involved in a 
nuclear incident have been in more than one nuclear installation and are not 
in a nuclear installation at the time damage is caused, no person other than 
the operator of the last nuclear installation in which they were before the 
damage was caused or an operator who has subsequently taken them in charge 
shall be liable for the damage. 

•(b) If damage gives rise to liability of more than one operator in 
accordance with this Convention, the liability of those operators shall be 
joint and several: provided that where such liability arises as a result of 
damage caused by a nuclear incident involving nuclear substances in the course 
of carriage, the maximum total amount for which such operators shall be liable 
shall be the highest amount established with respect to any of them pursuant 
to Article 7 and provided that in no case shall any one operator be required, 
in respect of a nuclear incident, to pay more than the amount established with 
respect to him pursuant to Article 7. 

•Article 6 

•(a) The right to compensation for damage caused by a nuclear incident 
may be exercised only aga1nst an operator llable for the damage in accordance 
with this Convention, or, if a direct right of action against the insurer or 
other financial guarantor furnishing the security req~ired pursuant to 
Article 10 is given by national law, against the insurer or other financial 
guarantor. 

•(b) No other person shall be liable for damage caused by a nuclear 
incident, but this provision shall not affect the application of any 
international agreement in the field of transport in force or open for 
signature, ratification or accession at the date of this Convention. 

•(c) Any person who is liable for damage caused by a nuclear incident 
under any international agreement referred to in paragraph (b) of this article 
or under any legislation of a non-contracting state shall have a right of 
recourse, within the limitation of the amount of liability established 
pursuant to Article 7 against the operator liable for that damage in 
accordance with this Convention. 

•(d) Where a nuclear incident occurs in the territory of a 
non-contracting state or damage is suffered in such territory, any person who 
has his principal place of business in the territory of a contract1ng Party or 
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who is the servant of such a person shall have a right of recourse for any 
sums which he is liable to pay in respect of such incident or damage, within 
the limitation of liability established pursuant to Article 7, against the 
operator, who, but for the provisions of ~ticle 2, would have been liable. 

•(e) The Council of the Organisation aay decide that carriers whose 
principal place of business is in the territory of a non-contracting state 
should benefit from the provisions of paragraph (d) of this article. In 
taking its decision, the Council shall give due consideration to the general 
provisions on third party liability in the field of nuclear energy in such 
non-contracting state and the extent to which these provisions are available 
to the benefit of nationals of, and persons whose principal place of business 
is in the territory of, the Contracting Parties. 

•(f) The operator shall have a right of recourse only 

•(i) if the damage caused by a nuclear incident results from an act 
or omission done with intent to cause damage against the 
individual acting.or omitting to act with such intentJ 

•(ii) if and to the extent that it is so provided expressly by 
contractJ 

•(iii) if and to the extent that he is liable pursuant to Article 7(e) 
for an amount over and above that established with respect to 
him pursuant to Article 7(b), in respect of a nuclear incident 
occurring in the course of transit of nuclear substances 
carried out without his consent, against the carrier of the 
nuclear substances, except where auch transit is for the 
purpose of saving or attempting to save life or property or is 
caused by circumstances beyond the control of such carrier. 

•(g) If the operator has a right of recourse to any extent pursuant to 
paragraph (f) of this article against any person, that person shall not, to 
that extent, have a right of recourse against the operator under 
paragraphs (c) and (d) of this article. 

•(h) Where provisions of national health insurance, social security, 
workmen's compensation or occupational disease compensation systems include 
compensation for d~age caused by a nuclear incident, rights of beneficiaries 
of such systems and rights of recourse by virtue of such systems shall be 
determined by the law of the Contracting Party having established such 
systems.• 

435. The operator's liability is formulated more generally in the Convention on the 
Protection of the Environment between Denmark, Finland, Norway and Sweden, in which 
access is provided for the injured party to local courts or the Administrative 
Authority of the State in whose territory the act causing damage has occurred. 
Article 3 of the Convention providesa 
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•Any person who is affected or may be affected by a nuisance caused by 
environmentally harmful activities in another Contracting State shall have the 
right to bring before the appropriate Court or Administrative Authority of 
that State the question of the permissibility of such activities, including 
the question of measures to prevent damage, and to appeal against the decision 
of the Court or the Administrative Authority to the same extent and on the 
eame terma as a legal entity of the State in which the activities are being 
carried out.• 

•The provisions of the first paragraph of this Article shall be equally 
applicable in the case of proceedings concerning compensation for damage 
caused by environmentally harmful activities. The question of compensation 
shall not be judged by rules which are leas favourable to the injured party 
than the rules of compensation of the State in which the activities are being 
carried out.• 

436. The Protocol attached to the Convention further provides: 

•The right established in Article 3 for anyone who suffers lnJury as a 
result of environmentally harmful activities in a neighbouring State to 
institute proceedings for compensation before a court or administrative 
authority of that State shall, in principle, be regarded as including the 
right to demand the purchase of his real property.• 

437. The Draft Convention on Liability and Compensation in Connexion with the 
Carriage of Noxious and Hazardous Substances by Sea provides in Articles 3 and 7, 
for the liability of the owner of the ship carrying hazardous substances as well as 
of the shipper if the inJUred person has been unable to obtain from the owner full 
compensation for the damage under the Convention. Paragraph l of draft article 3 
provides: 

•1. Except as provided in paragraphs 2 and 3 the owner at the time of an 
incident of a ship carrying hazardous substances as cargo shall be liable for 
damage caused by any such substance during its carriage by sea, provided that 
if an incident consists of a series of occurrences having the same origin the 
liability shall attach to the owner at the time of the first of such 
occurrences.• 

438. And Paragraph l of draft article 7 providess 

•1. The shipper of a hazardous substance shall be liable to pay compensation 
to any person suffering damage caused by that substance during its carriage by 
sea if such person has been unable to obtain from the owner full compensation 
for the damage under this Conventions 

•(a) because the damage exceeds the owner's liability under this 
Convention as limited in accordance with Article 6J 
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•(b) because the owner liable for the damage under Article 3 ia 
financially incapable of aeeting bia obligations in fullJ an owner 
being treated as financially incapable of aeeting bia obligations if 
the person suffering the damage baa been unable to obtain full 
satisfaction of the amount of compensation due under this Convention 
after having taken all reasonable atep. to pursue the legal remedies 
available to him.• 
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B1lateral agreements 

439. The liability of the operator of the activity causing extraterritorial injury 
has been incorporated in some bilateral agreements. Previously mentioned 
agreements between Norway and the Federal Republic of Germany 1Q1 and also between 
Norway and the United Kingdom 71/ concerning transmission of petroleum by pipeline 
from the Ekof1sk Field explicitly state that the licencees are liable for pollution 
damage, including the costs of preventive and remedial action. Article 12 of the 
former treaty provides' 

•Liability for pollution damage, including the costs of preventive and 
remedial action, shall be governed in accordance with the provisions of 
article 4. Licences !h!!! contain provisions concerning the liability of the 
licensees and their obllgations to insure against or to furnish security or 
guarantees in respect of possible pollution damage.• [Emphasis added.) 

440. And article ll of the Agreement between the United Kingdom and Norway on the 
transmiss1on of petroleum by pipeline provides' 

"Llability for pollution damage including the costs of preventive and 
remed1al action, shall be governed in accordance with the provisions of 
Article 4. The licence or licences may contain conditions concerning the 
liabil1ty of the licensees and their obligations to insure against or to 
furn1sh security or guarantees in respect of possible pollution damage.• 
[Emphasis added.) 

441. The pipeline is subject to Norwegian law for the purposes of civil and 
cr1minal Jurisdiction as well as for enforcement. Article 4 of the Agreement 
provides: 

•The p1peline company shall be subject to Norwegian law and jurisdiction 
as regards civll and criminal proceedings, forum and enforcement. This shall 
also apply in relation to the pipeline and incidents pertaining thereto' it 
being understood, however, that this shall not exclude the concurrent 
JUrisdlction of the United Kingdom courts and the application of United 
K1ngdom law subject to the rules of United Kingdom law governing the conflict 
of laws.• 

lQI Agreement between the Federal Republic of Germany and the Kingdom of 
Norway Relating to the Transmission of Petroleum by Pipeline from the Ekofisk Field 
and Neighbouring Areas to the Federal Republic of Germany (16 January 1979). 

1!1 Agreement between the Government of the United Kingdom of Great Britain 
and the Government of the Kingdom of Norway Relating to the Transmission of 
Petroleum by Pipeline from the Ekofisk Field and Neighbouring Areas to the United 
Kingdom (22 May 1973). 
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442. Operator liability has been incorporated in an agreement between Finland and 
sweden regarding their shared rivers. 1£1 Chapter 7 of the agreement dealing with 
compensation refers, in article 1, to the liability of any person who is granted 
the right to use property belonging to a third party, for injuries resulting from 
such use. Article l of chapter 7 of the Agreement providesa 

•Any person who is granted the right under this Agreement to use property 
belonging to a third party, to use water power belonging to a third party or 
to take measures which otherwise cause damage or inconvenience to property 
belonging to a third party shall be liable to pay compensation for the 
property used or for the loss, damage or inconvenience caused. 

•save as otherwise provided, compensation shall be fixed at the same time 
that permission is granted for the measure in question.• 

443. Articles 26 and 27 of a German-Danish frontier water treaty 111 provide for 
liability ~ of the operator of the activity, ~ of the persons who benefit from 
the activity. Under these articles a joint commission may decide on certain 
measures regarding the joint water. Those who have suffered injuries from the new 
measures have the right to full compensation from those who benefit from the 
measures. Also the new expenses of upkeep, if increased by the new measure, should 
be paid by those who are benefiting from them. Articles ·26 and 27 of the Agreement 
provide: 

•Article 26. 

•compensation for damage caused by regularisation. 

•Any person who suffers loss or damage in consequence of the 
regularisat1on or of the alteration in the condition of the watercourse 
occasioned by such regularisation has the right to claim full compensation 
from the person who benefits by the work in question. The matter shall be 
decided by the Frontier Water commission. 

•The riparian proprietors must permit, subject to compensation, the 
erection at or in the watercourse of subsidiary works necessary to carry out 
the regularisation of a river bed, the deposit of earth, atones, gravel, sand, 
wood, etc., on the land on the banks, the transport to·and fro of such 
materials and the storing and transport to and fro of building materials, and 
aust also grant regular right of access to the workmen and inspectors. 

1l/ Agreement between Finland and Sweden concerning frontier rivers 
(15 December 1971). 

1l/ Agreement for the settlement of Questions Relating to watercourses and 
Dikes on the German-Danish Frontier (10 April 1922). 
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•These provisions are also applicable to land situated behind the 
riparian land and to the proprietors thereof. 

•rn the absence of agreement, the Frontier water Commission shall 
determine the amount of compensation. 

•Article 27. 

•Liability for upkeep after regularisation. 

•If the cost of upkeep is increased by the regularisation of a 
watercourse, the increase shall be apportioned among all the proprietors to 
whom the regularisation is of use or advantage, regardless of the fact whether 
they previously shared in the cost of upkeep or not.• 

Judicial decisions and State practice other than agreements 

444. Judicial decisions and official correspondence surveyed in this study do not 
present a clear picture on the liability of the operator. The sources have not 
indicated any instances where the operator has been held to be solely liable to pay 
compensat1on for injuries resulting from the op~rator's activities. In some 
incidents private operators have, of course, voluntarily paid compensation and 
tak~ unilateral action to minimize or prevent injuries without admitting 
liability. It is obviously difficult to determine the actual reason for the 
unilateral and voluntary action. But it would not be entirely correct to assume 
that th1s act1on was taken solely on "moral" grounds. One should not underestimate 
pressure from the home Government, public opinion, or the necessity of having a 
relaxed atmosphere for doing business. All these pressures lead to creation of an 
expectation which is stronger than a mere moral obligation. 

445. In the Cherry Point oil spill, the private operator unilaterally accepted to 
pay for the clean-up costs, which resulted from the spilling of oil by a Liberian 
tanker wh1le unloading at the Cherry Point refinery. The tanker accidentally 
sp1lled some 12,000 gallons of crude oil, a good deal of which fouled about five 
miles of beaches in British Colombia, Canada. The spill was relatively small, but 
it had maJor political repercuss1ons. The refinery and authorities on both sides 
of the border took prompt action to contain it and minimize the damage. The damage 
to the Canadian shorelines and waters was consequently less than might otherwise 
have been. 1!/ The private operator, the Atlantic Richfield Company, paid for the 
clean-up operations. 

446. In the Peyton Packing CompanY and Casuco Company correspondence, the companies 
took un1lateral measures to remedy inJury being caused extraterritorially by their 
act1vities. Likewise, the operator of the Consolidated Mining and Smelting Company 
of Canada, the operator in the Trail Smelter dispute, took unilateral action to 
remedy injury arising from its activities to the State of washington. However, in 

2!1 canadian Yearbook of International Law, vol. ll, pp. 333-334. 
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the oil exploitation by a private operator in Canada, near the Alaskan border, the 
Canadian Government agreed to be held responsible for possible injuries to the 
Unitec States if the guarantees of the private operator proved to be 
insufficient. 1]/ 

c. State liability 

447. Past trends demonstrate that States have been held liable for injuries caused 
to other States and their subjects as a result of activities occurring within their 
territorial jurisdiction or control. Even treaties imposing liabilities on the 
operators of activities have not in all cases relinquished state liability. 

Multilateral agreements 

448. In some multilateral treaties States have agreed to be held liable for 
in)uries caused by activities occurring within their territorial jurisdiction or 
control. SOme conventions regulating activities undertaken mostly by private 
operators impose certain responsibilities upon the State to make sure that their 
operators abide by those regulations. Once the State fails to do so, it appears to 
be held liable for the injuries the operator causes. For example, paragraph 2 of 
art1cle III of the Convention on the Liability of Operators of ~uclear Ships 
requ1res the operator to maintain insurance or other financial securities covering 
h1s liability for nuclear damage in such forms as the licensing State 1pecifies. 
Furthermore, the licensing State has to ensure the payment of claims for 
compensat1on for nuclear damage established against the operator by providing the 
necessary funds up to the limit laid down in paragraph l of article·III to the 
~tent that the yield of the insurance or the financial securities is inadequate to 
satisfy such claims. Hence the licensing State is obliged under the Convention to 
ensure that the insurance of the operator or the owner of the nuclear ship 
satisfles the requirements of the Convention. Otherwise the State itself is liable 
and has to pay compensation. In addition~ article XV of the Convention obligates 
the State to take all necessary measures to prevent a nuclear ship flying its flag 
from operating without a licence. If a State fails to do so, and a nuclear ship 
flying its flag causes injury to others, the flag State is considered to be the 
licensing State, and it will be held liable for compensation to victims in 
accordance with the obligations of article III. Article XV of the Convention 
provides: 

•Article XV 

•1. Each Contracting State undertakes to take all measures necessary to 
prevent a nuclear ship flying its flag from being operated without a licence 
or authority granted by it. 

~ International canada, vol. 7 (1976), p. 84. 
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•2. In the event of nuclear damage involving the nuclear fuel of, or 
radioactive products or waste produced in, a nuclear ship flying the flag of a 
Contracting State, the operation of which was not at the time of the nuclear 
incident licensed or authorized by such Contracting State, the owner of the 
nuclear ship at the time of the nuclear incident shall be deemed to be the 
operator of the nuclear ship for all the purposes of this Convention, except 
that his liability shall not be limited in amount. 

•3. In such an event, the Contracting State whose flag the nuclear ship 
flies shall be deemed to be the licensing State for all the purposes of this 
Convention and shall, in particular, be liable for compensation for victims in 
accordance with the obligations imposed on a licensing State by Article III 
and up to the limit laid down therein. 

•4. Each Contracting State undertakes not to grant a licence or other 
authority to operate a nuclear ship flying the flag of another State. 
However, nothing in this paragraph shall prevent a Contracting State from 
implementing the requirements of its national law concerning the operation of 
a nuclear ship within its internal waters and territorial sea.• 

449. For activities involving primarily States, the States themselves have accepted 
liability. such is the obligation under the Convention on International Liability 
for Damage Caused by Space Objects. Article II of the Convention provides for the 
absolute liability of the launching State for damage caused by its space object& 

•Article II 

•A launching State shall be absolutely liable to pay compensation for 
damage caused by its space object on the surface of the earth or to aircraft 
in flight. 

450. When two space objects are involved in an accident with one another and cause 
ln)ury to a th1rd State or its subjects, both launching States are liable to the 
third State. Article IV provides: 

•Article IV 

•1. In the event of damage being caused elsewhere than on the surface of 
the earth to a space object of one launching State or to persons or property 
on board such a space object by a space object of another launching State, and 
of damage thereby being caused to a third State or to its natural or juridical 
persons, the first two States shall be jointly and severally liable to the 
th1rd State, to the extent indicated by the following& 

•(a) If the damage has been caused to the third State on the surface of the 
earth or to a1rcraft in flight, their liability to the third State shall 
be absolute' 
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•(b) If the damage has been cauaed to a apace object of the third State or to 
persons or property on board that apace object elsewhere then on the 
aurface of the earth, their liability to the third State ahall be baaed 
on the fault of either of the firat two States or on the fault of peraons 
for whom either is responsible. 

•2. In all cases of joint and several liability referred to in 
paragraph 1 of this article, the burden of compensation for the damage shall 
be apportioned between the first two States in accordance with the extent to 
which they were at fault, if the extent of the fault of each of those States 
cannot be established, the burden of compensation shall be apportioned equally 
between them. Such apportionment shall be without prejudice to the right of 
the third State to seek the entire compensation due under this Convention from 
any or all of the launching States which are jointly and severally liable.• 

451. Also, when two or more States jointly launch a •pace object, they both are 
jointly and severally liable for any damage the •pace object aay cause. Article v 
of the Convention providesa 

•1. Whenever two or more States jointly launch a apace object, they 
shall be jointly and severally liable for any damage caused. 

~ •2. A launching State which has paid compensation for damage shall have 
the right to present a cla1m for indemnification to other participants in the 
joint launching. ~he participants in a joint launching may conclude 
agreements regarding the apportioning among themselves of the financial 
obligation in respect of which they are jointly and severally liable. Such 
agreements shall be without prejudice to the right of a State sustaining 
damage to seek the entire compensation due under this Convention from any or 
all of the launching States which are jointly and severally liable. 

•3. A State from whose territory or facility a apace object is launched 
shall be regarded as a participant in a joint launching.• 

452. When the launching entity is an international organization, it baa the same 
liabillty as a launching State. Article XXII of the Convention provideaa 

•Article XXII 

•1. In this Convention, with the exception of articles XXIV to XXVII, 
reference to States shall be deemed to apply to any international 
intergovernmental organization which conducts apace activitiel if the 
organization declares ita acceptance of the rights and obligations provided 
for in this Convention and if a aajority of the States •embers of the 
organization are States Partie• to this Convention and to the Treaty on 
Principles Governing the Activities of States in the Exploration and Use of 
Outer Space including the MOon and Other Celestial Bodies. 
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"2. States members of any such organization which are States Parties to 
this Convention shall take all appropriate steps to ensure that the 
organization makes a declaration in accordance with the preceding paragraph." 

453. In addltion to the launching international organization, its members who are 
parties to this Convention are also jointly and severally liable. Paragraphs 3 
and 4 of article XXII of the Convention provide: 

"3. If an international intergovernmental organization is liable for 
damage by virtue of the provisions of this Convention, that organization and 
those of its members which are States Parties to this convention shall be 
jointly and severally liableJ provided, however, that& 

"(a) Any claim for compensation in respect of such damage shall be first 
presented to the organizat10nJ 

"(b) Only where the organization has not paid, within a period of six months, 
any sum agreed or determined to be due as compensation for such damage, 
may the claimant State invoke the liability of the members which are 
States Parties to this Convention for the payment of that sum. 

"4. Any claim, pursuant to the provision of this Convention, for 
compensation 1n respect of damage caused to an organization which has made a 
declarat1on in accordance with paragraph l of this article shall be presented 
by a State member of the organization which is a State Party to this 
Convention.• 

454. Finally, the Convention on the Law of the Sea provides in article 139 that 
States part1es to the Convention shall ensure that activities in the "Area•, 
whether carried out by the State or its subjects, are in conformity with the 
Convention. When a State party fails to carry out its obligation it will be liable 
for damage. The same liability is imposed upon an international organization for 
activities in the "Area•. In this case, States members of international 
organizations acting together bear joint and several liability. States members of 
international organizations involved in activities in the "Area• must ensure the 
implementation of the requirements by the Convention with respect·to those 
1nternational organizations. Article 139 of the Convention provides: 

•Article 139 

•Resgons1bility to ensure compliance and liability for damage 

•1. States Parties shall have the responsibility to ensure that 
act1v1t1es in the Area, whether carried out by States Parties, or state 
enterprises or natural or juridical persons which possess the nationality of 
States Parties or are effectively controlled by them or their nationals, shall 
be carried out in conformity with this Part. The same responsibility applies 
to 1nternational organizations for activities in the Area carried out by such 
organuations. 
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•2. ~ithout prejudice to the rulea of international law and Annex III, 
article 22, damage cauaed by the failure of a State Party or international 
organizat1on to carry out ita responsibilities under this Part ahall entail 
liability, States Parties or international organizations acting together shall 
bear joint and aeveral liability. A State Party ahall not however be liable 
for damage cauaed by any failure to comply with this Part by a person whom it 
has aponsored under article 153, paragraph 2 (b), if the State Party has taken 
all necessary and appropriate meaaurea to aecure effective compliance under 
article 153, paragraph 4, and Annex Ill, article 4, paragraph 3. 

•3. States Parties that are aembera of international organizations shall 
take appropriate aeaaures to ensure the implementation of this article with 
respect to auch organizations.• 

455. Similarly, article 263 of the Convention provides for liability of States and 
international organizations, for damage caused by pollution of the marine 
environment arising out of marine acientific reaearch undertaken by them or on 
their behalf. Thus States and international organization• are liable for the 
measures they take which violate the Cpnvention in respect of marine acientific 
research undertaken by other States, their aubjects and international 
organizations. And if those measures cause injury they must pay compensation for 
damage. Article 263 of the Convention provides: 

•Article 263 

•Responsibility and liability 

•1. States and competent international organizations ahall be 
respons1ble for ensuring that marine acientific research, vhether undertaken 
by them or on their behalf, ia conducted in accordance with this Convention. 

•2. States and competent international organizations shall be 
responsible and liable for the measures they take in contravention of this 
Convention in respect of marine acientific research conducted by other States, 
their natural or juridical persona or by competent international 
organizations, and ahall provide compensation for damage resulting from such 
measures. 

•3. States and competent international or9anizationa shall be 
responsible and liable pursuant to article 235 for damage caused by pollution 
of the marine environment arisin9 out of marine acientific research undertaken 
by them or on their behalf.• 
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Bilateral agreements 

456. One bilateral agreement refers to State liability for injuries caused by fault 
or by deliberate destructive activitles. The agreement between Poland and the 
Soviet Union regarding their joint frontier 1!1 provides, in article 14, for the 
liability of a contracting party causing material damage as a result of failure to 
keep the frontier river in proper order and to prevent deliberate destruction of 
the banks of the frontier rivers and lakes. Article 14 of chapter I of the 
Agreement provides: 

•1. The Contracting Parties shall see that frontier waters are kept in 
proper order. They shall also take appropriate steps to prevent deliberate 
destruction of the banks of frontier rivers and lakes. 

•2. If, through the fault of one Contracting Party material damage is 
caused to the other Contracting Party as a result of failure to carry out the 
provisions of paragraph l of this article, compensation for such damage shall 
be paid by the Party responsible therefor.• 

457. Yugoslavia and Hungary have also recognized each other's liability for causing 
damage as a result of their failure to respect the requirements of article S of 
their 1957 Agreement. 111 This article provides: 

•It shall be prohibited to ret flax and hemp in the frontier waters and 
to discharge untreated waste waters and other substances harmful to aquatic 
wildlife, irrespective of the manner in which and the distance from which such 
substances reach the frontier waters. A Contracting Party failing to respect 
this provision shall make compensation for any damage caused.• 

458. Hunary and the Soviet Union in an agreement regarding their joint frontier 78/ 
proviae, in article 14, for liability of the contracting party which has caused 
extraterritorial injuries because of its failure to keep the frontier in proper 
order as required in article 14 of the the treaty. This article provides: 

2!1 Agreement between the Government of the Polish Republic and the 
Government of the Union of Soviet Socialist Republics concerning the regime of the 
Soviet-Polish State frontier (8 July 1948). 

111 Agreement between the Government of the Federal People's Republic of 
Yugoslavia and the Government of the Hungarian People's Republic concerning fishing 
in frontier waters (25 May 1957). 

1!f Treaty between the Government of the Union of Soviet Socialist Republics 
and the Government of the Hungarian People's Republic concerning the regime of the 
soviet-Hungarian State frontier and Final Protocol (24 February 1950). 
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•Article 14. 1. The COntracting Parties ahall ensure that the frontier 
waters are kept in proper order. They ahall alao take ateps to prevent 
deliberate damage to the banks of frontier rivera. 

•2. Where one COntracting Party occasions .aterial damage to the other 
Contracting Party by failing to comply with the provisions of paragraph 1 of 
this article, compensation for such damage shall be paid by the Party 
responsible therefor.• 

459. The Netherlands and the Federal Republic of Germeny have recognized State 
liability for injuries caused in violation of certain provisions of their 
treaty. 1!1 These provisions primarily refer to procedural ateps which ahould be 
taken when an obJection is raised regarding certain activities by the other 
contracting party. The importance attached to the procedural aapects of evaluating 
an activity involving extraterritorial injuries is quite explicit in this treaty. 
It appears that a unilateral decision in carrying out an activity which .ay cause 
extraterritorial injuries may lead to a greater degree of liability for damage than 
in the case of activities preceded by aome recommended procedural ateps such as 
consultation, etc. Of course, consultation and other procedural atepa should be 
taken only when there ia an objection to undertaking a particular activity. 
Article 63 of the agreement provides; 

•1. If one of the Contracting Parties, notwithatanding the objections 
raised by the other Party under the terms of article 61, acts in violation of 
its obligations under this chapter or arising under any of the special 
agreements to be concluded as provided in article 59, thereby causing damage 
within the territory of the other Contracting Party, it ahall be liable for 
damages. 

•2. Liability for damages shall arise in respect only of such damage as 
vas sustained after the objections were raised.• 

460. State liability baa also been provided in bilateral agreements for 
extraterritorial injuries to one contracting party resulting from any kind of 
activities. Finland and the Soviet Union, for example, have agreed in article 5 of 
a treaty !]/ that the contracting party who causes injury in the territory of the 
other party through activities in ita own territory ahould be liable and pay 
compensation. Azticle S of the Agreement providest 

1!1 Treaty between the lingdom of the Netherlands and the Federal Republic of 
Germany concerning the course of the common frontier, the boundary waters, real 
property aituated near the frontier, traffic crossing the frontier on land and via 
inland waters, and other frontier questions (Frontier Treaty) (8 April 1960). 

!£! Agreement between the Republic of Finland and the Union of Soviet 
Socialist Republica concerning frontier watercourses (24 April 1964). 
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•where the execution of certain measures by one Contracting Party causes 
loss or damage in the territory of the other Contracting Party, the 
Contracting Party permitting such measures in ita territory shall be liable to 
make reparation to the Party suffering the loss or damage. Each Contracting 
Party shall ensure that reparation for the loss or damage is made to 
nationals, organizations and institutions of its own country. 

•The Contracting Parties may agree separately to make reparation for any 
loss or damage ca~sed by the measures referred to in this article by granting 
the Party suffering the loss or damage certain privileges in the watercourses 
of the other Party.• 

461. An explicit expression of general State liability for extraterritorial 
lnJuries may be found in the Treaty between Uruguay and Argentina regarding the 
La Plata River. !!f This agreement provides for the liability of each contracting 
State in whose territory polluting activity occurs and causes detriment to the 
other contracting party. The language of the Treaty is clear on State liability 
regardless of whether the polluting activity is carried out by the State or by 
pr1vate entities. Article 51 of the Treaty provides& 

•Each Party shall be liable to the other for detriment suffered as a 
consequence of pollution caused by their operations, or by those of physical 
or corporate persons domiciled on their soil.• 

462. Article 2, paragraph (c) of the Agreement between Finland and Norway regarding 
the ~ransfer of water from the course of a joint river (the Nlltlmo) !31 may also 
be included among those referring to State liability. However, a difference may be 
noted between this Agreement and those mentioned above. This Agreement deals with 
certa1n agreed changes to be made in the course of a joint river which may be 
injurious to one party. Therefore, the party which benefits more from such changes 
agrees to compensate the injuries the other party may suffer. But the other 
agreements mentioned above dealt with activities which either contracting party 
m1ght undertake with or without prior consultation, and which may be harmful to the 
other party. Article 2, paragraph (c) of the Agreement between Finland and Norway 
prov1des: 

"(c) The Government of Norway shall compensate the Government of Finland for 
any loss of water power which may be caused as a result of this Agreement and 
for the cost of the clearing operations referred to under (b) above, by an 
over-all payment which has been fixed at 15,000 Norwegian Kronor.• 

!!f Treaty of the La Plata River and Ita Maritime Limits between the Republic 
of Uruguay and the Republic of Argentina (19 November 1973). 

~ Agreement betweeen the Governments of Finland and Norway on the Transfer 
from the Course of the Niitimo (Neiden) River to the Course of the Gandvik River of 
water from the GarsJoen, KJerringvatr and Forstevannene Lakes (25 April 1951). 

/ ... 



A/CN.4/384 
English 
Page 277 

463. A State liability concept limilar to that containe~ in the Agreement between 
Finland and Norway mentioned above, appears in article 1 of an agreement between 
the Soviet Union and Finland of 1959, covering the regulation of Lake Inari. !l/ 
Article 1 provides for a lump sum payment of 75 million Finnish markkaa for any 
loss and damage which may be caused to land, waters,'atructures or other property 
belonging to the State, communes an~ private persons an~ bodies of Finland as a 
result of implementing certain agreed activities. Conseque~tly, and in 
consideration of the above requirement, the soviet Union is exonerated from all 
responsibility towards Finland and its sub)ects in relation to these activities. 
Art1cle l states: 

•1n consi~eration of auch loss an~ damage as have been or may be caused 
to the lands, waters, structures or other property of any kind belonging to 
the State, communes and private persons and bodies of Finland as a result of 
the regulation of Lake Inari under the Agreement of 24 April 1947 and the 
Agreement concluded this day, and as payment for the works which have been and 
are to be carried out by the Finnish Ministry under the Regulations referred 
to in article 2 of the said Agreements, the Government of the Soviet Union has 
paid to the Government of Finlan~ a lump sum of seventy-five million 
(75,000,000) Finnish markkaa. 

•The Government of the Soviet Union is consequently exonerated of all 
responsibility to the State, communes, individuals and corporate bodies of 
Finland for the loss and damage referred to in the first paragraph of th1s 
article and for the works which have been and are to be carried out by the 
Finnish Ministry under the Regulations referred to in article 2 of the said 
Agreements. The Finnish Ministry assumes all such responsibility to the said 
authorities, persons and bodies.• 

464. A different form of State liability may also be observed in a convention 
between France and Spain regarding mutual fire emergency assistance. !!/ This 
Convention prov1des for mutual assistance between the two contracting parties in 
case of fire emergencies. It exonerates the party that was called upon for 
assistance from liability for any damage that may be caused to third parties. ~ 
liability for such damage, according to the Convention, lies with the party 
requesting the assistance. As for the damage that may be caused to third parties 

!ll A~ditional Protocol between the Union of soviet SOCialist Republics and 
Finland concerning compensation for loss and damage and for the work to be carried 
out by Finland in connection with the implementation of the Agreement of 
29 April 1959 between the Government of the Union of Soviet Socialist Republics, 
the Government of Finland and the Government of Norway concerning the regulation of 
Lake Inari by means of the Kaitakoski hydroelectric power station and dam 
(29 April 1959). 

!!/ Convention of Mutual Assistance between French and Spanish Fire 
Emergencies Services (8 February 1973). 
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by fire emergency services while on their way to or from the place where they were 
employed, the authorities in whose territory the injury has occurred will be liable 
for damage. Also, if the emergency assistance causes injury or death to the 
service personnel, the party to which the personnel belongs shall waive any claim 
against the other party. Article VI of the Convention, dealing with the payment of 
compensation consequent upon accidents, provides: 

•1. In the event of the death of or injury to emergency personnel, the 
party to which the personnel in question belong shall waive any claim against 
the other party. 

•2. If the emergency services called in to assist cause damage to third 
parties at the place where they are employed, such damage being attributable 
to the emergency operations, the damage shall be the responsibility of the 
party which requested the assistance, even if it results from a faulty action 
or technical error. 

•3. If the emergency services called in to assist cause damage to third 
parties while on the way to or from the place where they are employed, such 
damage shall be the responsibility of the authorities in whose territory it 
was caused.• 

465. Article 5 of the Agreement between Austria and the Federal Republlc of Germany 
regard1ng he operation of the Salzburg airport 85/ also provides for the liability 

·of the Federal Republic of Germany if injury to~hird parties occurs in its 
territory as a result of unlawful conduct by Austrian airport officials. The 
Austrlan Government is, of course, obliged to compensate the Federal Republic of 
Germany for its discharge of liability arising from the claim. This article does 
not apply to injur1es that may be sustained by Austrian nationals. It provides: 

•(1) In the event of damage to persons, property or interests resulting 
1n the territory of the Federal Republic of Germany from the effects of 
airport traffic or of operation of the Salzburg airport and culpably caused, 
through unlawful conduct, by agents of the Republic of Austria in connexion 
with their official activities, the Federal Republic of Germany shall be 
liable in accordance with the laws and regulations governing its liability in 
respect of its own agents. 

"(2) The Federal Republic of Germany shall, if a claim is made against it 
pursuant to paragraph (1), notify the Republic of Austria accordingly without 
delay, and shall also inform it if the claim is brought before a court. 

"(3) The Republic of Austria shall be obligated, to the extent that its 
laws and regulations permit, to make available to the Federal Republic of 

!1/ Agreement between the Federal Republic of Germany and the Republic of 
Austria concerning the effects on the territory of the Federal Republic of Germany 
of the construction and operation of the Salzburg airport (19 December 1967). 
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Germany such information and evidence obtainable by it as aay be helpful in 
dealing with the damage claim • 

•(4) ~he Federal ~epublic of Germany shall notify the ~public of Austria 
of the settlement of the claimJ copies of the deciaion, agreement or other 
disposition resulting in a settlement shall be attached. 

•(S) The ~epublic of Austria shall compensate the Federal ~epublic of 
Germany for its discharge of the liabilities arising from paragraph (l). 

•(6) ~his article shall not apply where the damage is sustained by an 
Austrian national.• 

466. The above Agreement also provides that where the Federal ~epublic of Germany 
takes measures in connection with the airport that give rise to liability on the 
part of the airport operator, under German law, the Federal Republic shall accept 
the liability. However, Austria will reimburse the Government of the Federal 
~public of Germany for all necessary costs and damages resulting from those 
measures. Article 4 of the agreement provides: 

•(l) Where measures taken by German authoritie~ in connexion with 
construction and operation of the Salzburg airport give rise under German law 
to liability fdr compensation on the part of the airport operator, such 
liability shall be assumed by the Federal Republic of Germany. 

•(2) ~he Republic of Austria shall reimburse the Federal Republic of 
Germany, the state of Bavaria and its municipal corporations for all necessary 
costs and all damage incurred in connexion with construction and operation of 
the airport, especially costs ariaing under paragraph (l) and other costs 
incurred in meeting third-party claims.• 

467. In a number of agreements with Ireland, Italy and the Netherlands, the Uniteo 
States has accepted liability for certain injuries which may arise out of the use 
of ports of those States by the United States nuclear ship Savannah. The United 
States has further accepted liability for injuries arising from operation of the 
Savannah by a private company. Relevant paragraphs l and 4 of the Agreement 
between the United States and Ireland !!I providea 

•(l) The United States Government shall provide compensation for all 
loss, damage, death or injury in Ireland (including Irish territorial seas) 
arising out of or resulting from the operation of H.S. Savannah to the extent 
that the United State& Government, the Unite~ States Maritime Administration 
or a person in~emnified under the indemnification Agreement is liable for 
public liability in respect of auch losa, damage, death or injury • 

• • • 0 

!!I Exchange of notes constituting an agreement relating to public liability 
for damage caused by the N.S. Savannah (18 June 1964). 
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"(4) The United States Government being liable in the conditions 
specif1ed in paragraph (l) of this Agreement, shall not pursue any right of 
recourse against any person who might otherwise be liable for such loss, 
damage, death or injury." 

468. Article VIII of a similar agreement between the United States and Italy !11 
provides: 

"Article VIII 

"Liability for Damage 

"Within the limitations of liability set by United States Public Law 
85-256 (annex "A"), as amended by 85-602 (annex "B"), in any legal action or 
proceeding brought in personam against the United States in an Italian court, 
the United States Government will pay compensation for any responsibility 
which an Italian court may find, according to Italian law, for any damage to 
people or goods deriving from a nuclear incident in connection with, arising 
out of or resulting from the operation, repair, maintenance or use of the 
Ship, in which the N.S. Savannah may be involved within Italian territorial 
waters, or outside of them on a voyage to or from Italian ports if damage is 
caused in Italy or on ships of Italian registry. 

"Subject to the $500 million limitation in such public laws, the United 
States Government agrees not to interpose the defense of sovereign immunity 
and to submlt to the jurisdiction of the Italian courts and not to invoke the 
provisions of Italian laws or any other law relating to the limitation of 
•hlp-owner's liability." 

469. In an exchange of notes constituting an agreement between the United States of 
America and Italy concerning liabllity during private operation of N.S. Savannah 
the Unlted States accepts liability. The relevant paragraphs of the agreement 
provide: 

"concerning visits of the N.S. Savannah to Italy and to recent conversations 
with respect to the situation arising from the operation of the N.S. Savannah 
by a private company, 

" [the United States proposes:] 

"Within the limitation of liability set by United States Public 
Law 85-256 (Annex A), as amended by 85-602 (Annex B) in any legal action or 
proceding brought in personam against the operator to the N.S. Savannah in an 
Italian court, the United States Government will provide compensation by way 
of indemnity for any legal liability which an Italian court may find for any 
damage to people or goods deriving from a nuclear incident in connection with, 

!11 Agreement between the Government of the United States of America and the 
Government of Italy on the use of Italian Ports by the N.S. Savannah 
(23 November 1964). 
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ar1s1ng out of or resulting from the operation, repair, maintenance or use of 
the N.S. Savannah, in which the N.s. Savannah may be involved within Italian 
territorial waters, or outside of them on a voyage to or from Italian ports if 
damage is caused in Italy or on ships of Italian registry.• 

•70. Similarly, articles 1 and 3 of a treaty between the United States and the 
Netherlands !!J regarding the N.S. Savannah provide: 

•Article l 

•The United States shall provide compensation for damage which arises out 
of or results from a nuclear incident in connection with the design, 
development, construction, operat1on, repair, maintenance or use of the 
N.S. Savannah provided, and to the extent, that any competent court of the 
Netherlands or a commission to be established under Netherlands law, 
determines the United States to be liable for public liability. The 
principles of law which shall govern the liability of the United States for 
any such damage shall be those in existence at the time of the occurrence of 
the sa1d nuclear incident.• 

•Article 3 

•The United States shall pursue no rights of recourse against any person 
who on account of any act or omission committed on Netherlands territory would 
be liable for damage as described in Article 1.• 

471. The Operational Agreement on Arrangements for a visit of the N.S. Savannah to 
the Netherlands provides in article 26 that in the event of the ship running 
ashore, running aground or sinking in Netherlands waters, the Netherlands may take 
the necessary measures at the owner's expense: 

•xn the event of the Ship running ashore, running aground or sinking in 
Netherlands waters the competent authorities under Netherlands law may take 
the necessary action at the owners' expense. The United States Government 
shall offer all possible assiatance and in particular shall make available any 
equipment which might prove necessary to expedite required operations.• 

!!I Agreement between the Government of the ~ingdom of the Netherlands and 
the Government of the United States of America on public liability for damage 
caused by the N.S. Savannah (6 February 1963). 
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472. There is also a similar agreement between Liberia and the Federal Republic of 
Germany regarding the latter's nuclear ship. !!I Article 16 of the Treaty provides: 

•Article 16 

•(1) The Federal Republic of Germany shall ensure the payment of claims 
for compensation for nuclear damage established under this Treaty against the 
operator of the Ship by providin9 the necessary funds up to a maximum amount 
of DM 400 million (four hundred million). Funds shall be provided only to the 
extent that the yield of the insurance or other financial security is 
inadequate to satisfy such claims. 

•(2) The Government of the Federal Republic of Germany shall, upon 
request of the Liberian Government, make the amount available three mo~ths 
after the judgement against the operator has become final.• 

Judicial decisions and State practice other than agreements 

473. Judicial decisions, official correspondence and State interaction examined 
h~re indicate that States appear to have remained liable for both private 
activities within their territorial domain and State activities within and beyond 
their territorial control. Even when States have purportedly refused to accept 
liability as a legal principle characterizing the consequences of their behaviour, 
their conduct was tantamount to acceptance regardless of the terms they used to 
describe it. Most of the cases and incidents examined here are related to 
activities normally conducted by States. 

474~ In the claim against the Union of SOviet SOCialist Republics for damage caused 
by the Soviet Cosmos 954, Canada sought to impose •absolute liability• on the 
Soviet Union for injuries suffered by Canada from the accidental crash of a soviet 
nuclear-powered satellite on Canadian territory. In arguing the liability of the 
Soviet Union, canada not only invoked •relevant international agreements•, 
including the 1972 Convention on International Liability for Damage Caused by Space 
Objects, but!!!£ invoked •general principles of international law•. Under the 
latter, Canada claimeda 

•The standard of absolute liability for space activities, in particular 
activities involving the use of nuclear energy, is considered to have become a 
general principle of international law. A large number of States, including 

!!I Treaty between the Republic of Liberia and the Federal Republic of 
Germany on the Use of Liberian Waters and Porta by N.S. Otto Hahn (27 May 1970). 
Article 16 of the Agreement provides that the Federal Republic of Germany shall 
ensure the payment of compensation or nuclear damage established under the treaty 
against the operator of the ship. 
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Canada ana the Union of Soviet Socialist Republics, have adhered to this 
principle as contained in the 1972 Convention on International Liability for 
Damage caused by Space Objects. The principle of absolute liability applies 
to flelas of activities having in common a high degree of risk. It is 
repeated in numerous international agreements and is one of the general 
principles of law recognized by civilized nations.• !£! 

475. In the Corfu Channel decision, liability was placed on Albania for failure to 
notify British ships of a dangerous condition existing within her territorial 
control which may or may not have been caused by the Government of Albania. The 
Court found that it was the obligation of the Government of Albania to notify, for 
the benefit of shipping and others, the existence of a minefield, not only on the 
basis of The Hague Convention of 1907, No. VIII, but also on •certain general and 
well-recognized principles, namely& elementary considerations of humanity, even 
more enacting in peace than in war, ••• ,and every State's obligation not to allow 
knowing by its territory to be used for acts contrary to the rights of other 
States.• 91/ The Court found that no attempt had been .. de by Albania to prevent 
the d1saster and hence the Court held Albania •responsible under international law 
for the explosions ••• and for the damJge and loss of human life ••• •. !ll 

476. In relation to the construction of a highway in Mexico, although the United 
States section of the commission on the International Boundary and Water Commission 
(United States and Mexico) acted for two years in an engineering advisory capacity 
to the Department of State in an informal discussion on the project, and as a 
~esult certain changes were made in the project, the United States Government still 
invoked its right to compensation under international law for any possible injuries 
which might occur from the construction of the highway. In a note on 29 July 1959 
to the Mexican Foreign Office, the United States Secretary of State, after 
r~ferring to the report of the United States engineers to the effect that the 
aod1fications would barely meet the minimum standard for such embankments, 
requested Mexico to take all necessary steps to prevent any injuries to the United 
States: 

•My Government has accor~ingly instructed ae to urge the Government of 
Mexico to take appropriate steps to prevent the damage to property and the 
inJury to persons that are likely to result from the improper construction of 
the highway. I urge particularly that further construction at the 
Arroyo de las Cabras be auspended until arrangements can be aade by the 
Government of Mexico for adoption of features essential for the security of 

!£1 International Legal Materials, vol. 18, p. 905. 

!!/ I.C.J. Reports (1949), p. 22. Emphasis added. 

!ll ~·· p. 36. 
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the embankment in that canyon, and that the embankment at the 
Arroyo de San Antonio be opened to prevent the accumulation of flood water 
pending installation of similar modifications at that canyon.• !ll 

477. The United States reserved its rights under international law in the event of 
any injuries resulting from the highwaya 

•In view of the foregoing, I am instructed to reserve all the rights that 
the United States may have under international law in the event that damage in 
the United States results from the construction of the highway.• !!/ 

478. In the Rose Canal matter between the United States and Mexico, both the United 
States and Mexico reserved the right to seek to impose liability for injury which 
might arise from construction made by the other State on its respective 
territory. W 
479. In the correspondence between Canada and the United States r&garding the 
United States Cannikin underground nuclear test on Amchitka, Canada reserved its 
r1ghts to compensation in the event of damage. !if 

480. The injuries resulting from the l March 1954 United States hydrogen bomb test 
on Eniwetok Atoll went far beyond the danger areaJ it caused injury to Japanese 
fishermen on the high seas, contaminated a great part of the atmosphere and a 
considerable quantity of fish, thus disturbing the Japanese fish market 
substantially. Japan demanded compensation. In a note, the United States 
GoveYnment, completely avoiding any reference to legal liability, paid compensation 
to Japan for inJury caused by the test: 

"The Government of the United States of America has made it clear that it 
is prepared to make monetary compensation as an additional expression of its 
concern and regret over the injuries sustained ••• the United States of 
America hereby tends, ex gratia, to the Government of Japan, without reference 
to the question of legal liability, the sum of two million dollars for 
purposes of compensation for the injuries or damages sustained as a result of 
nuclear tests in the Marshall Islands in 1954 ••• 

"It is the understanding of the Government of the United States of 
America that the Government of Japan, in accepting the tendered sum of 
two million dollars, does so in full settlement of any and all claims against 

w M. Whlteman, Digest of International Law, vol. 6, pp. 261-262. 

94/ Whiteman, op. cit., p. 262. 

w ~·· pp. 262-264. 

w International Canada, vol. 2, p. 9 7. 
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the United States of America or ita agenta, nationals or ju~icial entities for 
any and all injuries, losses or damages arising out of the sai~ nuclear 
test.• !11 

481. In relation to the injuries suffered by the inhabitants of the Marshall 
Islands, then a Trust Territory of the united States, the united States appears to 
have accepte~ to pay compensation. In the report of the Committee on Interior and 
Inaular Affairs of the Unite~ States Senate it vas explained that some 82 people 
were living on ROngelap at the time of an unexpected wind shift immediately 
following the test. Describing the personal and property injuries the residents 
suffered and the immediate and the extensive medical assiatance given by the Unitec 
States, the report concluded thata •It cannot be said, however, that the 
compensatory measures heretofore taken are fully adequate.• The report disclosed 
that in February 1960 a complaint against the united States vas sent to the high 
court of the Trust Territory for 18,500,000 as compensation for property damage, 
radiation sickness, burna, physical and aental agony, loss of consortium and 
eedical expenses. The suit vas dismissed for lack of jurisdiction. The report, 
however, concluded that House resolution 1988 (to pay compensation) vas •needed to 
permit the united States to do justice to these people•. !!I On 22 August 1964, 
President Johnson signed into law an act under which the United States assumed 
•compassionate responsibility to compensate inhabitants ~f the ROngelap Atoll, in 
the Trust Territory of the Pacific Islands, for radiation exposure, sustained by 
them as a result of a thermonuclear detonation at Bikini Atoll in the Marshall 
Islands on March 1, 1954• and authorized 1950,000 to be paid in equal amounts to 
the affected inhabitants of Rongelap. !!I There vas also a report in June 1982 
that President Reagan's Administration vas prepared to pay $100 million to the 
Government of the Marshall Islands in settlement of all claims against the United 
States by islanders whose health and property were affected by United States 
nuclear-weapons tests in the Pacific between 1946 and 1963. 100/ Reportedly, the 
lslanders ao far have filed suits in the united States in excess of $4 billion. 100/ 

482. The Gut Dam arbitral award bears also on State liability. In 1874, a Canadian 
engineer proposed to his Government the construction of a dam between Adams Island 
in canadian territory and Lea Galops, in the united States, for the purpose of 
improving navigation in the St. Lawrence River. After investigations and the 
exchange of aany reports and formal approval by an act of the united States 
Congress, the canadian Government procee~ed to construct the dam in 1903. However, 
it aoon became clear that the dam vas too low to serve the desired end and with 

!11 Department of State Bulletin, .ol. 32 (1955), pp. 90-91. 

!!I Whiteaan, op. cit., vol. 4, p. 587. 

!!I ~., p. 567. l*phasis a~de~. 

100/ International Herald Tribune, 15 June 1982, p. 5, col. 2. 
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United States permission, Canada increaed the height of the dam. Between 1904 and 
1951, several man-made changes affected the flow of water in the Great Lakes-
St. Lawrence River basin. While the dam itself was not altered in any way, the 
level of the water in the river and nearby Lake Ontario increased. In 1951-1952, 
the level of waters reached unprecedented heights which, in combination with storms 
and other natural phenomena, resulted in extensive flooding and erosion, causing 
injur1es on both the north and the south shores of the lakes. Canada, in 1953, 
removed its dam as part of the construction of the St. Lawrence Seaway, but the 
United States claims for damages allegedly resulting from the presence of Gut Dam 
still festered for some years. lOll 

483. The Lake Ontario Clatms Tribunal was set up to resolve the matter. The 
Tribunal recognized the liability of Canada without examining any question of fault 
or negligence on the part of Canada. The Tribunal, of course, relied a great deal 
on the terms of the second condition in the instrument of approval for constr.uction 
of the dam by the United States Secretary of war of 18 August 1903 and 
10 OCtober 1904 as well as the Canadian unilateral acceptance of liability. The 
Tribunal further found Canada liable, not only to the citizens of Les Galops 
regarding injuries from the dam, but also to all United States citizens. Such 
responsibiity was moreover found not to be limited in time to some initial testing 
period. The Tribunal found that the only questions remaining to be settled were 
whether Gut Dam had caused the damage for which claims had been filed and the 
quantum of compensation. 

484~ There have been other transboundary incidents regarding activities carried out 
by Governments within their territories, with effects on the neighbouring State for 
which there has been no open demand by the injured State for compensation. These 
incidents are of course minor and of a more accidental nature. 

485! In 1949, Austria made a formal protest to the Hungarian Government for 
installing mines in its territory close to the Austrian border, and demanded 
removal of the mines, but it did not claim compensation for injuries the explosion 
of the mines had caused to Austria. Hungary had laid land mines to prevent the 
illegal passage of persons across the border. Austria was concerned that during a 
flood m1nes might be washed into Austrian territory and endanger the life of its 
cit1zens living near the border. Those protests, however, did not prevent Hungary 
from maintaining the minefield in existence. 102/ In 1966, a Hungarian contact 
mine crossed the border, exploded and caused extensive damage. The Austrian 
Ambassador lodged a strong protest with the Hungarian Foreign Ministry, accusing 
Hungary of violating the uncontested international legal principle according to 
which measures taken in the territory of one State must not endanger the lives, 
health and the property of cit1zens of another State. Austria sent another protest 
to Hungary after the occurrence of a second accident, stating that the absence of a 
public commitment by Hungary to take all measures to prevent such accidents in the 
future was totally inconsistent with the principle of •good neighbOurliness•. 

101/ Canada-United States Settlement of Gut Dam Claims, 22 September 1968. 
Report of the agent of the United States before the Lake Ontario Claims Tribunal, 
International Leqal Materials, vol. 8 (1969), pp. 118 and 128-138. 

102/ Guggenheim, •La pratique suisse• (1956), Annuaire suisse de droit 
international, vol. 14 (1957), p. 169. 
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Subsequently, Hungary removed or relocated all mine fields away from the Austrian 
border. 103/ 

486. In October 1968, in a ahooting exercise, a Swias artillery unit erroneously 
shot four times across the border to the territory of Liechtenstein by cannon. The 
facts about this incident are difficult to aacertain, but it ia evident that the 
Swiss Government, in a note to the Government of Liechtenstein, expressed regrets 
for the involuntary violation of its territory. In the note, the Swias Government 
expressed its willingness to pay compensation for injuries cauaed by the accident 
and assured the authorities of Liechtenstein that it would take all necessary 
measures to prevent future incidents. 104/ 

487. Judicial decisions and official correspondence demonstrate that States have 
accepted liability for the injurious impact of activities by private entities 
within their territory. The legal basis for auch State liability appears to derive 
from the principle of territorial aovereignty, a concept investing States with 
exclusive rights within a certain portion of the globe. This formulation of the 
function of territorial aovereignty was emphasized in the Island of Pal.as 
case. lOS/ The Arbitrator stated that territorial sovereignty •cannot limit itself 
to its negative, i.e., to excluding the activities of other States1 for it serves 
to divide between nations the apace upon which human ac~ivitiea are deployed, in 
order to assure them at all points the minimum of protection of which international 
law is the guardian•. 106/ This formulation was later conjoined by a .ore 
realistic approach) namely, that actual physical control is the aound base for 
State liability and responsibility. The International court of Justice, in its 
Namibia Advisory Qpinion, stated that •physical control of a territory, and not 
aovere1gnty or legitimacy of title, 11 the basis of State liability for acts 
affecting other States•. 107/ From this perspective, the liability of States for 
extraterritorial damage cauaed by private persons under their control is an 
important issue to be examined in the context of this atudy. The following are 
examples of State practice touching this aource of State liability. 

488. In 1948, a munitions factory in Arcisate, Italy, exploded and cauaed varying 
degrees of damage in aeveral Swiss communities across the border. The Swiss 

103/ See Handl, •An international legal perspective on the conduct of 
abnormally dangerous activities in frontier areas& the case of nuclear power plant 
siting•, EcologY Law Quarterly, vol. 7 (1978), pp. 23-24. 

104/ Annuaire suisse de droit international, vol. 26 (1969-1970), p. lS8. 

los; (Netherlands and United States of America), Reports of International 
Arbitral Awards, vol. 11, p. 829. 

106/ ~·· P• 839. 

107/ L!9al Consequences for States of the Continued Presence of south Africa 
in Namibia (South West Africa) notwithstanding Security Council resolution 
276 (1970), Order No.2 of 26 January 1971, I.C.J. Reports 1971, p. 54, para. 118. 
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Government demanded reparation from the Italian Government for the damage 
sustained. The Swiss Government invoked the principle of good neighbourliness and 
ar;ued that Italy was liable since it tolerated the existence of an explosives 
factory as well as its attendant hazards in the immediate vicinity of an 
International bOrder. 108/ 

489. The river Mura, the international boundary between Yugoslavia and Austria, was 
extensively polluted when several Austrian hydroelectric facilities of the river 
released accumulated sediments and mud by partially draining the reservoirs. 109/ 
Yugoslavia claimed compensation for economic loss incurred by two paper mills and 
by the fisheries. In 1959, the two States agreed to settle the dispute, as a 
result Austria paid monetary compensation as well as delivering a certain quantity 
of paper to Yugoslavia. Although the settlement.was reached within the framework 
of the Permanent Austro-Yugoslavian Commission for the River Mura, this is a case 
in which the injured State invoked the direct liability of the controlling State 
and the controlling State accepted the claim to pay compensation. 

490. In 1971, the Liberian tanker Juliana ran aground and split apart off Niigata, 
on the west coast of the Japanese island of Honshu. The oil of the tanker washed 
ashore and extensively damaged the local fisheries. The Liberian Government (the 
flag State) apparently offered 200 million yen to the fishermen for damage which 
they reportedly accepted. The Liberian Government accepted the claims to pay for 
damage caused by an act done by a private person. It seems that no allegations of 
any wrongdoing on the part of Liberia were made on an official diplomatic 
level. 110/ 

491. In 1972, the Liberian-registered tanker World Bond, while engaged in unloading 
operations at the Atlantic Richfield refinery at Cherry Point, Washington, spilled 
12,000 gallons of crude oil into the sea. The oil spread to Canadian waters and 
polluted beaches in British Columbia. 111/ canada sent a note to the United States 
State Department in which it expressed its grave concern about this ominous 
incident and noted that •the Government wishes to obtain firm assurances that full 
compensation for all damages as well as the cost of clean-~p operations will be 
paid by those legally responsible. 112/ The Canadian Secretary of State for 
External Affairs, reviewing the legal implication of the incident, stated: 

lOS; Guggenheim, loc. cit., vol. 14 (1957), p. 169. 

109/ See Handl, •state liability for accidental transnational environmental 
damage by private persons•, American Journal of International Law, vol. 74 (1980), 
p. 525J The Times (LOndon), 2 December 1971, p. 8, col. 1. 

110/ The Secretariat has not been able to find reference to any such claims in 
public documents available to it for research. 

111/ International Canada, vol. 3 (1972), p. 93. 

1121 Canadian Yearbook of International Law, vol. 11, pp. 333-334. 
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•we are expecially concerned to ensure observance of the principle 
established in the 1938 Trail Smelter arbitration between Canada and the 
United States. This has established that one country may not permit the use 
of its territory in such a manner as to cause injury to the territory of 
another and shall be responsible to pay compensation for any injury so 
suffered. Canaaa accepted this responsibility in the Trail Smelter case and 
ve would expect that the same principle would be implemented in the present 
situation. Indeed, this principle has already received acceptance by a 
considerable number of states and hopefully it will be adopted at the 
Stockholm conference as a fundamental rule of international environmental 
law.• 113/ 

492. Canada, referring to the Trail Smelter as a relevant precedent, claimed that 
the United States was responsible for the extraterritorial damage caused by acts 
done within its territorial control without regard as to whether the United State& 
was at fault. The final resolution of the dispute did not involve the legal 
pr1nciple invoked by canada, the private polluter offered to pay the costs of the 
clean-up operations1 the official United States' response to the canadian claim has 
remained unclear. 

493. In 1973, a major contamination occurred in the Swiss canton of Bile-Ville 
because of production of insecticide& by a French chemical factory across the 
border. The contam1nation caused damage to agriculture and the environment of that 
canton and destroyed some 10,000 litres of milk production per month. !!i/ The 
facts about the case and the diplomatic negotiations are difficult to ascertain. 
The Swiss Government apparently intervened and negotiated with French authorities 
in order to halt the pollution and obtain compensation for the damage. The 
r~action of French authorities is unclear' however, it appears that persons injured 
have brought charges in French courts. 114/ 

494. In a negotiation between the United States and Canada regarding oil 
exploration in that country, Canada assumed responsibility to pay compensation for 
any damage which might be caused to the united States by oil exploration in Canada 
by a canadian private corporation. The oil exploration activities were to be 
undertaken in the Beaufort Sea off the Mackenzie River delta. llS/ The plan caused 
concern in Alaska, the neighbouring territory, particularly regarding the safety 
measures of the programme and in particular the availability of compensation funds 
to potential pollution victims outside Canada. As the result of negotiations 
between the two countries, the private operator was requested to postpone the plan 
unless it could secure compensation for potential united States victims. 
Subsequently, the Canadian Government guaranteed the payment of the sums involved. 
In other words, it accepted liability on a subsidiary basis in the event that the 
bonding arrangement proved to be inadequate to pay the coat of extraterritorial 
damage caused by a private corporation. 

113/ ~·· p. 334. 

114/ Annuaire auiase de droit international, vel. 30, p. 147. 

llS/ International Canada vel. 7 (1976), pp. 84-BS. 
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D. Exoneration from liability 

495. As under domestic law, in interstate relationships, there are certain 
circumstances under which liability may be ruled out. The principles governing 
exoneration from liability in interstate relationships also appear to be similar to 
their counterparts in domestic law, such as the statute of limitation, contributory 
negligence, war, civil insurrection, natural disaster of an exceptional character, 
etc. 

Multilateral agreements 

496. Under certain circumstances, liability of the operator or the State may be 
precluded. some multilateral conventions have provided for such exoneration. A 
more typical exoneration is by virtue of the statute of limitation. Article 21 of 
the Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface 
provides that actions under the Convention are limited to two years from the date 
of the incident. Any suspension or interruption of these two years is determined 
by the law of the Court where the action is brought. Nevertheless, the maximum 
time for bringing an action cannot extend beyond three years from the date of the 
accident. The article provides: 

•Article 21 

•1. Actions under this Convention shall be subject to a period of limitation 
of two years from the date of the incident which caused the damage. 

•2. The grounds for suspension or interruption of the period referred to in 
paragraph 1 of this Article shall be determined by the law of the court trying 
the action, but in any case the right to institute an action shall be 
extinguished on the expiration of three years from the date of the incident 
which caused the damage.• 

497. Articles 16 and 17 of the Additional Convention to the International 
Convention concerning the carriage of Passengers and Luggage by Rail (CIV) of 
25 February 1961 relating to the liability of railways for death of and personal 
in)ury to passengers (with Protocol B, l July 1966 - Protocol I, 31 December 1971) 
provide for a period of time after which a right of action will be extinguished. 
These articles provides 

•Article 16 

Extinction of rights of action 

•1. A claimant shall lose his right of action if he does not give notice 
of the accident to a passenger to one of the railways to which a claim may be 
presented in accordance with Article 13 within three months of his becoming 
aware of the damage. 

•when notice of the accident is given orally by the claimant, 
confirmation of this oral notice must be delivered to the claimant by the 
railway to which the accident has been notified. 
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•2. Nevertheless the right of action.ahall not be extinguilhed: 

•<A> if, within the period of time provided for in paragraph 1, the 
claimant has aade a claim to one of the railways designated in 
Article 13(l)J 

•(~) if the claimant proves that the accident was caused by the wrongful 
act or neglect of the railway, 

•(£) if notice of the accident has not been given, or has been given 
late, as a result of circumstances for which the claimant is not 
responsibleJ 

•(~) if during the period of time specified in paragraph (1), the railway 
responsible - or one of the two railways if in accordance with 
Article 2(6) two railways are re1ponsible- knows of the accident to 
the passenger through other means. 

•Article 17 

•Limitation of actions 

•1. The periods of limitation for actions for damages brought under this 
Convention shall be: 

•(A) in the case of the passenger who has sustained an accident, three 
years from the day after the accident, 

•(~) in the case of other claimants, three years from the day after the 
death of the passenger, or five years from the day after the 
accident, whichever is the earlier. 

•2. ~hen a claim is .ade to the railway in accordance with Article 13, 
the three periods of limitation provided for in paragraph 1 shall be suspended 
until such date as the railway rejects the claim by notification in writing 
and returns the documents attached thereto. If part of the claim is admitted, 
the period of limitation shall atart to run again only in respect of that part 
of the claim still in dispute. The burden of proof of the receipt of the 
claim or of the reply and of the return of the documents •hall rest with the 
party relying upon these facts. 

•The running of the period of limitation shall not be •uspended by 
further claims having the laDe object. 

•3. A right of action which has becoee barred by lapse of tiae may not 
be exercised even by way of counterlciam or let-off. 

•4. Subject to the foregoing provisions, the liaitation of actions shall 
be govarened by national law.• . 
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498. The Convention further provides for exoneration from liability of the railway 
if the accident has been caused by circumstances not connected with the operation 
of the railway and if the railway, in spite of having taken the care required, 
could not avoid the consequences and the accident. Article 2 (6) of the Convention 
provides: 

•The railway shall be relieved of liability if the accident has been 
caused by circumstances not connected with the operation of the railway and 
which the railway, in spite of having taken the care required in the 
particular circumstances of the case, could not avoid and the consequences of 
which it was unable to prevent.• 

499. The statute of limitation of the Convention on the Liability of Operators of 
Nuclear Ships provides for 10 years from the date of the nuclear incident. The 
domestic law of the licensing State may provide for a longer period. Article v of 
the Convention provides: 

•Article v 

•1. Rights of compensation under this Convention shall be extinguished 
if an action is not brought within ten years from the date of the nuclear 
incident. If, however, under the law of the licensing State the liability of 
the oprator is covered by insurance or other financial security or State 
indemn1f1cation for a periOd longer than ten years, the applicable national 
law may provide that rights of compensation against the operator shall only be 
extinguished after a period which may be longer than ten years but shall not 
be longer than the period for which his liability is so covered under the law 
of the licensing State. However, such extension of the extinction period 
shall in no case affect the right of compensation under this Convention of any 
person who has brought an action for loss of life or personal injury against 
the operator before the expiry of the aforesaid period of ten years. 

•2. Where nuclear damage is caused by nuclear fuel, radioactive products 
or waste which were stolen, lost, jettisoned, or abandoned, the period 
establ1shed under paragraph 1 of this Article shall be computed from the date 
of the nuclear incident causing the nuclear damage, but the period shall in no 
case exceed a period of twenty years from the date of the theft, loss, 
jettison or abandonment. 

•3. The applicable national law may establish a period of extinction or 
prescription of not less than three years from the date on which the person 
who claims to have suffered nuclear damage had knowledge or ought reasonably 
to have had knowledge of the damage and of the person responsible for the 
damage, provided that the period established under paragraphs 1 and 2 of this 
AZticle shall not be exceeded. 

•4. Any person who claims to have suffered nuclear damage and who has 
brought an action for compensation within the period applicable under this 
Article may amend his claim to take into account any aggravation of the 
damage, even after the expiry of that period, provided that final judgment has 
not been entered.• 
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500. The Convention also provides for exoneration from liability of the operators 
of a nuclear ship if the damage was caused due to act of war, hostilities, civil 
war or insurrection. Article VIII of the Convention providess 

•Article VIII 

•No liability under this Convention shall attach t~ an operator in 
respect to nuclear damage caused by a nuclear incident directly due to an act 
of war, hostilities, civil wat or insurrection.• 

SOl. A 10-year statute of limitation has also been provided in the Vienna 
Convention on C1vil Liability for Nuclear Damage and the Convention on Third Party 
Liability in the Field of Nuclear Energy. Article VI of the former Convention 
provides; 

•ARTICLE VI 

•1. Rights of compensation under this Convention shall be extinguished if an 
action is not brought within ten years from the date of the nuclear incident. 
If, however, under the law of the-Installation State the liability of the 
operator is covered by insurance or other financial ~ecurity or by State funds 
for a period longer than ten years, the law of the compentent court may 
provide that rights of compnsation against the operator shall only be 
extinguished after a period which may be longer than ten years, but shall not 
be longer than the period for which his liability is so covered under the law 
of the Installation State. Such extension of the extinction period shall in 
no case affect rights of compensation under this convention of any person who 
has brought an action for loss of life or personal injury against the operator 
before the expiry of the aforesaid period of ten years. 

•2. Where nuclear damage is caused by a nuclear incident involving nuclear 
material which at the time of the nuclear incident was stolen, lost, 
jettisoned or abandoned, the period established pursuant to paragraph l of 
this Artlcle shall be computed from the date of that nuclear incident, but the 
period shall in no case exceed a period of twenty years from the date of the 
theft, loss, jettison or abandonment. 

•3. The law of the competent court may establish a period of extinction or 
prescription of not less than three years from the date on which the person 
suffering nuclear damage had knowledge or should have had knowledge of the 
damage and of the operator liable for the damage, provided that the period 
established pursuant to paragraphs l and 2 of this Article shall not be 
exceeded.• 

502. Articles 8 and 9 of the Convention on Third Party Liability in the Field of 
Nuclear Energy provide; 

•Article 8 

•(a) The right of compensation under this Convention shall be 
extinguished if an action is not brought within ten years from the date of the 
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nuclear incident. In the case of damage caused by a nuclear incident 
involving nuclear fuel or radioactive products or waste which, at the time of 
the incident have been stolen, lost, or abandoned and have not yet been 
recovered, the period for the extinction of the right shall be ten years from 
the date of the theft, loss, or abandonment. National legislation may, 
however, establish a period of not less than two years for the extinction of 
the right or as a period of limitation either from the date at which the 
person suffering damage has knowledge or from the date at which he ought 
reasonably to have known of both the damage and the operator liablet provided 
that the period of ten years shall not be exceeded except in accordance with 
paragraph (c) of this article. 

•(b) Where the provisions of Article l3(d) (i) (2) or (ii) are applicable, 
the right of compensation shall not, however, be extinguished if, within the 
time provided for in paragraph (a) of this article, 

•(i) prior to the determination by the Tribunal referred to in 
Article 17, an action has been brought before any of the courts 
from which the Tribunal can chooseJ if the Tribunal determines 
that the competent court is a court other than that before 
which such action has already been brought, it may fix a date 
by which such action has to be brought before the competent 
court so determinedJ or 

•(ii) a request has been made to a contracting Party to initiate a 
determination by the Tribunal of the competent court pursuant 
to Article l3(d) (i) (2) or (ii) and an action is brought 
subsequent to such determination within such time as may be 
fixed by the Tribunal. 

•(c) National legislation may establish a period longer than ten years if 
measures have been taken to cover the liability of the operator in respect of 
any actions for compensation begun after the expiry of the period of ten years. 

•{d) Unless national law provides to the contrary, any person suffering 
damage caused by a nuclear incident who has brought an action for compensation 
within the period provided for in this article may amend his claim in respect 
of any aggravation of the damage after the expiry of such period provided that 
final judgment has not been entered by the competent court. 

•Article 9 

•Except insofar as national legislation may provide to the contrary, the 
operator shall not be liable for damage caused by a nuclear incident due to an 
act of armed conflict, invasion, civil war, insurrection, or a grave natural 
disaster of an exceptional character.• 

503. The Convention on International Liability for Damage Caused by Space Objects 
provides a one-year limit for bringing actions for damages. The one year runs from 
the occurrence of the damage or from the identification of the launching State 
which is liable. This period, however, shall not, under the Convention exceed one 
year following the date by which the State could reasonably be expected to have 
learr.•d of the facts. Article X of the Convention providess 
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•1. A claim for compensation for damage aay be pre1ented to a launching 
State not later than one year following the date of the occurrence of the 
damage or the identification of the launching State which is liable. 

•2. If, however, a State does not know of the occurrence of the damage 
or has not been able to identify the launching State which is liable, it may 
present a claim within one year following the date on which it learned of the 
aforementioned facts, however, this peri~ 1hall in no event exceed one year 
following the date on which the State could reasonably be expected to have 
learned of the facts through the exercise of due diligence. 

•J. The time-limits lpecified in paragraphs l and 2 of this article 
ahall apply even if the full extent of the damage may not be known. In this 
event, however, the claimant State ahall be entitled to revise the claim and 
submit additional doc~entation after the expiration of 1uch time-limits until 
one year after the full extent of the damage is known.• 

504. An action for damages ~y be brought up within three years from the date of 
the occurrence of the damage under the International Convention on Civil Liability 
for Oil Pollution Damage. No action can be brought up after six years from the 
date of the incident which caused damage. Article VIII of the Convention provides: 

•ARTICLE VIII 

•Rights of compensation under this Convention 1hall be extinguished 
unless an action is brought thereunder within three years from the date when 
the damage occurred. However, in no case shall an action be brought after six 
years from the date of the incident which caused the damage. Where this 
incident consists of a series of occurrences, the six years' period shall run 
from the date of the first such occurrence.• 

505. The provisions of this Convention do not apply to warships or other lhips 
owned or operated only for governmental and non-commercial service. Article XI 
provides: 

•ARTICLE XI 

•1. The provisions of this Convention lhall not apply to warships or other 
lhips owned or operated by a State and u1ed, for the time being, only on 
Government non-commercial lervice.• 

506. An identical 1tatute of limitation has been atipulated in the Convention on 
tbe Establishment of an International Fund for Compensation for Oil Pollution 
Damage. Article 6 of the Convention provides& 

•Article 6 

•1. Rights to compenaation under Article 4 or indemnification under Article S 
shall be extinguilhed unless an action is brought thereunder or a notification 
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has been made pursuant to Article 7, paragraph 6, within three years from the 
date when the damage occurred. However, in no case shall an action be brought 
after six years from the date of the incident which caused the damage. 

•2. Notwithstanding paragraph 1, the right of the owner or his guarantor to 
seek indemnification from the Fund pursuant to Article s, paragraph 1, shall 
in no case be extinguished before the expiry of a period of six months as from 
the date on which the owner or his guarantor acquired knowledge of the 
bringing of an action against him under the Liability Convention.• 

507. Contributory negligence by the injured party has also been held to extinguish 
the total or partial liability of the operator or the acting State in some 
multilateral conventions. Under the Vienna convention on Civil Liability for 
Nucler Damage, if the injury is caused as the result of the gross negligence of the 
claimant or an act or omission of such person with intent to cause damage, the 
competent court may, if its domestic law provides, relieve the operator wholly or 
partly from his obligation to pay damage to such person. However, it is the 
operator who should prove the negligence of the claimant. Article IV of the 
Convention provides: 

• . . . 
•2. If the operator proves that the nuclear damage resulted wholly or partly 
either from the gross negligence of the person suffering the damage or from an 
act or omiss1on of such person done with intent to cause damage, the competent 
court may, if its law so provides, relieve the operator wholly or partly from 
his obligation to pay compensation in respect of the damage suffered by such 
person.• 

508. Paragraph 3 of the above article also provides for exoneration from liability 
if the injury is caused by a nuclear incident directly due to act of ~ 
confl1ct, hostilities, civil war or insurrection. Thus, unless provided by the 
domestic law of the installation State, the operator is not liable for nuclear 
damage caused by a nuclear incident directly due to grave natural disaster of an 
exceptional character. Paragraph 3 of article IV of the Convention provides: 

•3. (a) No liability under this Convention shall attach to an operator for 
nuclear damage caused by a nuclear incident directly due to an act 
of armed conflict, hostilities, civil war or insurrection. 

•(b) Except in so far as the law of the Installation State may provide to 
the contrary, the operator shall not be liable for nuclear damage 
caused by a nuclear incident directly due to a grave natural 
disaster of an exceptional character.• 

509. war, hostilities, civil war, insurrection or natural phenomenon of 
exceptional, inevitable and irreaistable character are elements which will provide 
exoneration from liability, in additional to the contributory negligence by the 
claimant, under the International Convention on Civil Liability for Oil Pollution 
Oam4ge. Thus, when the damage is wholly caused by the negligence or other wrongful 
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act of any Government or authorities responsible for the maintenance of lights or 
~ther nav1gational aids, the owner is also exonerated from liability. Again the 
burden of proof is on the shipowner. Article III of the Convention provides: 

•Article III 

•2. • •• No liability for pollution damage shall attach to the owner if he 
proves that the damage: 

•(a) resulted from an act of war, hostilities, civil war, insurrection or 
a natural phenomenon of an exceptional, inevitable and irresistable 
character, or 

•(b) was wholly caused by an act or omission done with intent to cause 
damage by a third party, or 

•(c) was wholly caused by the negligence or other wrongful act of any 
Government or other authority responsible for the maintenance of 
lights or other navigational aids in the exercise of that function. 

•3. If the owner proves that the pollution damage resulted wholly or 
partially either from an act or omission done with intent to cause damage by 
the person who suffered the damage or from the negligence of that person, the 
owner may be exonerated wholly or partially from his liability to such person.• 

SlO. When the launching State proves that the damage caused to the claimant State 
has been wholly or partly the result of gross negligence or an act or omission of 
the claimant State or its subjects with the intent to cause damage, it will be 
exonerated from liability under the Convention on International Liability for 
Damage Caused by Space Objects. Article VI of the Convention provides: 

•1. Subject to the provisions of paragraph 2 of this article, 
exoneration from absolute liability shall be granted to the extent that a 
launching State establishes that the damage has resulted either wholly or 
partially from gross negligence or from an act or omission done with intent to 
cause damage on the part of a claimant State or of natural or juridical 
persons it represents.• 

511. If a ela1mant passenger suffers injuries due to his own wrongful act or 
neglect or his behaviour not in conformity with the normal conduct of a passenger, 
he may have no right of action against the railway. The railway in such eases may 
be relieved wholly or partially from liability. Article 2 of the Additional 
Convention to the International Convention concerning the Carriage of Passengers 
and Luggage by Rail (CIV) of 25 February 1961 relating to the liability of railways 
for death of and personal injury to passengers (with Protocol B) 1 July 1966 -
Protocol I, providess 
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" 

• 

•Article 2 

. . . 
"3. The railway shall be relieved wholly or partly of liability to the 

extent that the accident is due to the passenger's wrongful act or neglect or 
to behaviour on his part not in conformity with the normal conduct of 
passengers. 

•4. The railway shall be relieved of liability if the accident is due to 
a third party's behaviour which the railway, in spite of taking the care 
required in the particular circumstances of the case, could not avoid and the 
consequences of which it was unable to prevent." 

512. When an inJury is caused solely through the negligence or other wrongful act 
or omission of the injured person or his servants or agents, under the Convention 
on Damage Caused by Foreign Aircraft to Third Parties on the Surface, the 
compensat1c~ shall be reduced to the extent to which the negligence or other 
wrongful act contributed to the damage. Article 6 of the Convention provides: 

"Article 6 

"1. Any person who would otherwise be liable under the prov1s1ons of this 
Convention shall not be liable for damage if he proves that the damage was 
caused solely through the negligence or other wrongful act or omission of the 
person who suffers the damage or of the latter's servants or agents. If the 
person liable proves that the damage was contributed to by the negligence or 
other wrongful act or omission of the person who suffers the damage, or of his 
servants or agents, the compensation shall be reduced to the extent to which 
such negligence or wrongful act or omission contributed to the damage. 
Nevertheless there shall be no such exoneration or reduction if, in the case 
of the negligence or other wrongful act or omission of a servant or agent, the 
person who suffers the damage proves that his servant or agent was acting 
outside the scope of his authority. 

•2. When an action is brought by one person to recover damages arising from 
the death or injury of another person, the negligence or other wrongful act or 
omission of such other person, or of his servants or agents, shall also have 
the effect provided in the preceding paragraph." 

513. Under Articles 3, paragraph 3 and 7, paragraph 5 of the Draft Convention on 
Liability and Compensation in connection with the Carriage of Noxious and Hazardous 
Substances by Sea, if the owner of the ship or the shipper of noxious substances 
proves that the damage resulted wholly or partially either from an act or omission 
done with the intent to cause damage by the person who suffered the damage or from 
the negligence of that person, th~ owner or the shipper may be exonerated wholly or 
partially from his liability to such person. 
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514. Article 3, paragraph 2 of the Draft Convention for Liability an~ Compensation 
in connection with the carriage of Noxious an~ Hazar~ous Substances by Sea provi~es 
that no liability ahall attach to the owner of the ahip or the ahipper if they 
prove that ~amage resulte~ from an act of~· hostilities, civil war, insurrection 
ot a natural phenomenon of an exceptional and irresistible character, or was wholly 
cauae~ by an act or om1ssion ~one with the intent to cause damage by a third 
party. There was a proposal to ad~ another aubparagraph to that article in which 
exoneration from liability of the owner or the ahipper would be provided for if the 
damage was wholly caused by negligence or other wrongful act of any Government or 
Other authority responsible for the maintenance of lights or other navigational 
aids. There is, however, no indication in the Draft Articles as to whether or not 
the negligent State is liable for damage. Thia article does not appear to provide 
for exoneration from liability for damage cauae~ by natural disaster. 

Sls. Article 139 of the Convention on the Law of the Sea also provides for 
exoneration from liability of the State for damage cauaed by any failure of a 
peraon whom the State has sponsored to comply with regulations on aea-bed mining, 
if the State party has taken all necessary and appropriate measures to aecure 
effective compliance under article 153, paragraph 4 and annex III, article 4, 
paragraph 3. Paragraph 2 (b) of article 153 deals with joint activities undertaken 
by the •Authority•, or natural or juridical persons, or States parties to exploit 
aea-bed resources. Paragraph 4 of article 153 provides for the control of the 
•Authority• over activities undertaken by States parties, their enterpriaes or 
aubJects. Article 139 provides: 

•Article 139 

•Responsibility to ensure compliance and liability for damage 

•1. States Parties shall have the responsibility to ensure that 
activities in the Area, whether carried out by States Parties, or atate 
enterprises or natural or juridical persons which possess the nationality of 
States Parties or are effectively controlled by them or their nationals, shall 
be carried out in conformity with this Part. The same responsibility applies 
to international organizations for activities in the Area carried out by auch 
organizations. 

•2. Without prejudice to the rules of international law and Annex III, 
article 22, damage caused by the failure of a State Party or international 
organization to carry out its responsibilities under this Part shall entail 
liability, States Parties or international organizations acting together shall 
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bear joint and several liability. A State Party shall not however be liable 
for damage caused by any failure to comply with this Part by a person whom it 
has sponsored under article 153, paragraph 2(b), if the State Party has taken 
all necessary and appropriate measures to secure effective compliance under 
art1cle 153, paragraph 4, and Annex III, art1cle 4, paragraph 4. 

•3. States Parties that are members of international organizations shall 
take appropriate measures to ensure the implementation of this article with 
respect to such organizations.• 

516. And, finally, under the Convention on Civil Liability for Oil Pollution Damage 
Resulting from Exploration for and Exploitation of Sea-Bed kineral Resources, the 
operator's liability will be lifted if he proves that the damage resulted from an 
act of~· hostilities, civil war, insurrection, or a natural phenomenon of an 
exceptional, inevitable and irresistible character (article 3 (3)). In addition, 
when the operator proves that the pollution damage resulted wholly or partly either 
from an act or omission done with intent to cause damage by the person who suffered 
the damage or from the negligence of that person, the operator may be exonerated 
wholly or partly from his liability to such person (article 3 (5)). Furthermore, 
there is no liability for the operator for pollution damage caused by an abandoned 
well if the operator proves that the incident which caused the damage occurred more 
than five years after the date on which the well was abandoned under the authority 
and in accordance with the requirements of the controlling State (article 3 (4)). 
If the well has been abandoned in other circumstances, the liability of the 
operator shall be governed by the applicable national law (article 3 (4)). Also, 
according to article 10 of the Convention, the right to compensation will be 
extinguished after 12 months from the date on which the injured party knew or 
reasonably should have known of the damage: 

•Rights of compensation under this Convention shall be extinguished 
unless, within twelve months of the date on which the person suffering the 
damage knew or ought reasonably to have known of the damage, the claimant has 
in writing notified the operator of his claim or has brought an action in 
respect of it. However in no case shall an action be brought after four years 
from the date of the incident which caused the damage. Where the incident 
consists of a series of occurrences, the four years• period.shall run frcm the 
date of the last occurrence.• 
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Bilateral agreements 

517. Exoneration from liability has been stipulated in a few bilateral agreements. 
It has been provided in respect of injuries resulting from activities taking place 
solely when assisting the other party, or in such circumstances as war, major 
calamities, etc •••• An agreement between the French and the Spanish Fire Emergency 
Services 116/ exonerated the party called upon to provide assistance from liability 
for any injuries it might cause. Article XVIII of the Treaty between Canada and 
the United States concerning the Columbia River basin 117/ provides that there 
shall be no liability for injuries resulting from acts or failure to act or 
omission or delay occurring by reason of war, strikes, major calamity, act of God, 
uncontrollable force or maintenance curtailment. The article readss 

•1. Canada and the United States of America shall be liable to the other 
and shall make appropriate compensation to the other in respect of any act, 
failure to act, omission or delay amounting to a breach of the Treaty or of 
any of its provisions other than an act, failure to act, omission or delay 
occurring by reason of war, strike, major calamity, act of God, uncontrollable 
force or maintenance curtailment. 

•2. Except as provided in paragraph (1) neither Canada nor the United 
States of America shall be liable to the other or to any person in respect of 
any injury, damage or loss occurring in the territory of the other caused by 
any act, failure to act, omission or delay under the Treaty whether the 
inJury, damage or loss results from negligence or otherwise.• 

518. Exoneration from liability for injuries caused directly by an act of !!!• 
hostilities, civil war or insurrection has been stipulated in an agreement between 
Liberia and the Federal Republic of Germany for the use of the former's ports by 
the latter's nuclear ship. 118/ Article 13 of the Treaty states that •liability 
for a nuclear damage caused by a nuclear incident ••• shall be governed by ••• 
Article VIII ••• of the Convention (Convention on the Liability of Operators of 
Nuclear Ships) ••• •. Article VIII of that Convention states: 

•No liability under this Convention shall attach to an operator in 
respect to nuclear damage caused by a nuclear incident directly due to an act 
of war, hostilities, civil war or insurrection.• 

116/ Convention of Mutual Assistance between French and Spanish Fire Emergency 
Services (8 February 1973). 

117/ Treaty between Canada and the United States of America Relating to 
Cooperative Development of the Water Resources of the Columbia River Basin 
(17 January 1961). 

118/ Treaty between the Republic of Liberia and the Federal Republic of 
Germany on the Use of Liberian Waters and Ports by N.S. Otto Hahn (27 May 1970). 
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519. Article 14 of the Treaty between Liberia and the Federal Republic of Germany 
establishes a period of 10 years within which claim for compensation should be 
brought. The article provides& 

•Article 14 

•(1) Rights of compensation under Article 13 of this Treaty shall be 
extinguished if an action is not brought within ten years from the date of the 
nuclear incident. 

•(2) Where nuclear damage is caused by nuclear fuel, radioactive products 
or waste which were stolen, lost, jettisoned, or abandoned, the period 
established in para. l shall also be computed from the date of the nuclear 
incident causing the nuclear damage, but the period shall in no case exceed a 
period of twenty years from the date of the theft, loss, jettison or 
abandonment. 

•(3) If the period established in para. (l) and the period established in 
para. (2) have not been exceeded the rights of compensation under Article 13 
of this Treaty shall be subject to a prescription period of three years from 
the date on which the person who claims to have suffered a nuclear damage had 
knowledge or ought reasonably to have had knowledge of the damage and of the 
person liable for the damage.• 

Judicial decisions and State practice other than agreements 

520. Judicial decisions and official correspondence examined in this study do not 
reveal any incident in which exoneration from liability has been recognized. In a 
few incidents where the acting State did not pay compensation, the injured State 
did not appear to have agreed with that behaviour or to have recognized it to be 
w1thin the right of the acting State. Even in the United States, once nuclear 
testing& which were claimed to be necessary for security reasons caused injuries, 
the United States Government paid compensation under whatever title, and did not 
seek to exonerate itself from such payment. 
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521. State practice refers to both the content and the procedure of compensation. 
Some treaties provide for limitations on compensation (limited liability) for 
injuries. These treaties relate primarily to activities generally considered as 
essential to present-day civilization, such as the transport of goods and services 
by air, land and sea. Secondly, the signatories of such treaties have agreed to 
tolerate these activities with their potential risk when the injuries are agreed to 
be compensated. Nevertheless, the damages are at the level which economically does 
not paralyse the industry nor hinder the further development of these activities. 
The amount of compensation for injuries caused by those activities is limited. 
Obviously, this is a deliberate policy decision among the signatories of treaties 
regulating such activities in the absence of such agreements, judicial decisions do 
not appear to provide for limitation on compensation. Judicial decisions and 
official correspondence reviewed in the present study have not uncovered any 
substantial limitation on the amount of compensation, although some sources 
ind1cate that the damages must be •reasonable• and that there is a duty to 
•mitigate damages•. 

A. Content 

1. Compensable injury 

Multilateral agreements 

522. Material injuries such as loss of life, personal injury, loss of or damage to 
property are, under a number of conventions, compensable injuries. Article I of 
the Vienna Convention on Civil Liability for Nuclear Damage defining nuclear damage 
p,ovidess 

•Article I (1) (k) 

• . . . 
•(i) loss of life, any personal injury or any loss of, or damage to, 

property which arises out of or results from the radioactive 
properties or a combination of radioactive properties with toxic, 
explosive or other hazardous properties of nuclear fuel or 
radioactive products or waste in, or of nuclear material coming 
from, originating in, or sent to, a nuclear installation) 

• . . . 
•(iii) if the law of the Installation State so provides, loss of life, any 

personal injury or any loss of, or damage to, property which arises 
out of or results from other ionizing radiation emitted by any other 
source of radiation inside a nuclear installation.• 
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523. The Additional Convention to the International Convention concerning the 
Carriage of Passengers and Luggage by Rail (CIV) of 26 February 1961 relating to 
the llability of railways for death of and personal injury to passengers ((with 
protocol B) l July 1966 - protocol l, 31 December 1971] provides for the payment of 
necessary expenses such as medical treatment and transport and compensation for 
loss due to partial or total incapacity to work and increased expenditure on the 
injured person's personal requirements necessitated by the injury. In addition, if 
the passenger dies, compensation is paid for cost of transport of body, burial and 
cremation. If the dead passenger has a legally enforceable duty to support other 
individuals and they are deprived of such a support they may be entitled to 
compensation for their loss. National law governs the right to compensation for 
those to whom the dead person was providing support on a voluntary basis. 
Articles 3 and 4 of the Convention provide& 

•Article 3 

•oamages in case of death of the passenger 

•1. In the case of the death of the passenger the damages shall include: 

"(~) any necessary expenses following on the death, in particular the 
cost of transport of the body, burial and cremationJ 

"(~) if death does not occur at once, the damages defined in Article 4. 

"2. If, through the death of the passenger, persons towards whom he had, 
or would have had in the future, a legally enforceable duty to maintain are 
deprived of their support, such persons shall also be indemnified for their 
loss. Rights of action for damages by persons whom the passenger was 
ma1ntaining without being legally bound to do so shall be governed by national 
law. 

•Article 4 

•carnages in case of personal injury to the passenger 

"In the case of personal injury or any other bodily or mental harm to the 
passenger the damages shall include: 

·c~> any necessary expenses, in particular the cost of medical treatment 
and transportJ 

•(~) compensation for loss due to total or partial incapacity to work, or 
to increased expenditure on his personal requirements necessitated 
by the injury.• 

524. In addition to the •pollution damage•, under the Convention on Civil Liability 
for Oil Pollution Damage Resulting from Exploration for and Exploitation of Seabed 
M1neral Resources, freventive measures are also compensable (art. l (6}). 
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Preventive measures are defined as •any reasonable measures taken by any person in 
relat1on to a particular incident to prevent or minimize pollution damage with the 
exception of well control measures and measures taken to protect, repair or replace 
an installation• (art. 1 (7)). 

525. Non-material injuries may also be compensable. It is clearly stated in 
article 5 of the above Convention that under national law compensation may be 
required for mental, fhysical eain and suffering and for disfigurement. ~hat 
article provides\ 

•Article 5 

•compensation for other injuries 

"National law shall determine whether and to what extent the railway 
shall be bound to pay damages for injuries other than those for which there is 
provision in Articles 3 and 4, in particular for mental or physical pain and 
suffering (pretium doloris) and for disfigurement.• 

526. The Vienna Convention on Civil Liability for Nuclear Damage also provides for 
losses compensable under the law of the competent court. Hence, when the law of 
the competent court provides for compensability of non-material injury, they are 
compensable. Article 1 (1) (k) (ii) of the COnvention provides: 

"(ii) any other loss or damage so arising or resulting if and to the 
extent that the law of the competent court so provides)"• 

527. A few conventions dealing with nuclear materials have incorporated explicit 
prov1s1ons concerning the damage other than nuclear damage caused by a nuclear 
inc1dent or jointly by a nuclear incident and other occurrences. To the extent 
that those injuries are not reasonably separable from nuclear damage, they are 
considered nuclear damage and consequently compensable under the conventions. For 
example, article IV of the Vienna COnvention on Civil Liability for Nuclear Pamage 
provides: 

" ... 
•Article IV 

"4. Whenever both nuclear damage and damages other than nuclear damage have 
been caused by a nuclear incident or jointly by a nuclear incident and one or 
more other occurrences, such other damage shall, to the extent that it is not 
reasonably separable from the nuclear damage, be deemed, for the purposes of 
th1s Convention, to be nuclear damage caused by that nuclear incident. where, 
however, damage is cauaed jointly by a nuclear incident covered by this 
Convention and by an emission of ionizing radiation not covered by it, nothing 
in this Convention shall limit or otherwise affect the liability, either as 
regards any person suffering nuclear damage or by way of recourse or 
contribution, of any person who may be held liable in connection with that 
emission of ionizing radiation.• 
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528. Article IV of the Convention on the Liability of Operators of Nuclear Ships 
similarly provides: 

"Article IV 

"Whenever both nuclear damage and damage other than nuclear damage have 
been caused by a nuclear incident or jointly by a nuclear incident and one or 
more other occurrences and the nuclear damage and such other damage are not 
reasonably separable, the entire damage shall, for the purposes of this 
Convention, be deemed to be nuclear damage exclusively caused by the nuclear 
incident. However, where damage is caused jointly by a nuclear incident 
covered by this Convention and by an emission of ionizing radiation or by an 
emission of ionizing radiation in combination with the toxic, explosive or 
other hazardous properties of the source of radiation not covered by it, 
nothing in this Convention shall limit or otherwise affect the liability, 
either as regards the victims or by way of recourse or contribution, of any 
person who may be hela liable in connection with the emission of ionizing 
radiation or by the toxic, explosive or other hazardous properties of the 
source of radiation not ~overed by this Convention.• 

Bllateral agreements 

529. The references to compensable injuries in bilateral agreements vary. One 
agreement enumerates injuries that may be compensated. For example, Finland and 
Norway, in an agreement regarding the change in the course of their shared river 
Naatamo, spell out compen~able injuries. !/ Article 2 (c) of the Agreement refers 
to compensation for any loss of water power and the cost of the clearing 
ooeration. These two injuries are material. Article 2 (c) of the Agreement 
providP.s; 

"(c) The Government of Norway shall compensate the Government of Finland 
for any loss of water power which may be caused as a result of this Agreement 
and for the cost of the clearing operations referred to under (b) above, by an 
over-<'11 payrre11t: \Jh•ch has been fixed at 15,000 Norwegian kronor." [Emphasis 
ancted.) 

!I Agreement between the Governments of Finland and Norway on the Transfer 
from the Course of the Naatamo (Neiden) River to the Course of the Gandvik River of 
ll'~ter from the Garsj1Sen, Y.jeo:r•.ng•13tn and Forstevannene Lakes (25 April 1951). 
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530. The Agreement between Poland and the soviet Union of 1948 concerning their 
frontier £1 refers, in paragraph 2 of article 14, to compensation for material 
damage resulting from the fault of the contracting partieaa 

•2. If, through the fault of one Contracting Party aaterial damage is 
caused to the other Contracting Party aa a result of failure to carry out the 
provisions of paragraph 1 of this article, compensation for auch damage shall 
be paid by the Party responsible therefor.• (Emphaaia added.) 

531. A more general language enumerating compensable injuriea ia uaed in the 
Agreement between the Federal Republic of Germany and Auatria concerning the 
operation of Salzburg Airport. lf Paragraph (1) of article s, in addition to its 
reference to injuries to persons and property, alao mentions injuries to 
interests. It i& not clear what conatitutes 1ntereata. That paragraph readsa 

•(1) In the event of damage to person&, property or interests resulting 
in the territory of the Federal Republic of Germany from the effect& of 
airport traffic or of operation o~ the Salzburg airport and culpably caused, 
through unlawful conduct, by agents of the Republic of Austria in connexion 
with their official activities, the Federal Republic of Germany shall be 
liable in accordance with the laws and regulations governing its liability in 
respect of its own agents.• [Emphasis added.) · 

532. Another treaty refers to compensation for damage or inconvenience. This is 
the language of article 13 of chapter VI of an Agreement between Finland and Sweden 
concerning their frontier, ~which providesa 

11 Agreement between the Government of the Poliah Republic and the 
Government of the Union of Soviet SOcialiat Republica concerning the R~ime of the 
Soviet-Polish Frontier (8 July 1948). 

!I ~greement between the Federal Republic of Germany and the Republic of 
Auatria concerning the Effects on the Territory of the Federal Republic of Germany 
of the Construction and the Operation of the Salzburg Airport (19 December 1967). 

!I Agreement between Finland and Sweden concerning Frontier Rivers 
(15 December 1971). • 
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•where it has been decided that compensation for damage or inconvenience 
caused by the operations referred to in article 3 is to be paid in a specified 
annual amount, such decision shall not prevent the commission from issuing, in 
connexion with a decision concerning new or amended regulations to combat 
pollution or if conditions have otherwise changed, such amended regulations as 
may be required with regard to compensation and the manner in which it is to 
be paid.• [Emphasis added.) 

There is nothing in the Agreement to define inconvenience or to clarify whether 
compensation is limited to material injury or also includes non-material injury. 
However, within the context of the Agreement, the provision may be interpreted as 
meaning that damage or inconvenience refers to material ones. 

533. Compensation for damage or nuisance is stated in a convention between Norway 
and Sweden concerning their frontier waters. 11 Article 6 of the Convention 
provides: 

•with regard to compensation for damage or nuisances resulting from an 
undertaking, the law of the country in which the damage or nuisance occurs 
shall apply. With regard to measures for preventing or reducing the damage or 
nuisance, the law of the country in which the measures are to be carried out 
shall apply.• [Emphasis added.) 

Similarly, there is no definition of nuisance in the Convention. 

Judicial decisions and State practice other than agreements 

534. Judicial decisions and State interactions appear to reveal that only material 
injuries are compensable. Material injuries here refer to physical, tangible or 
quantitative injury, as opposed to intangible harm to the dignity of the State. 
Material injuries which have been compensated in the past include loss of life, 
personal injury and loss of or damage to property. This has not, however, 
prevented States from claiming compensation for non-material injuries. 

535. In some State practice involving potential and actual nuclear contamination or 
other damage from nuclear accidents which have caused anxiety, reparation has 
neither been made nor claimed for non-material injury. The outstanding examples 
are the Palomares incident and Marshall Islands. The Palomares incident involves a 
United States B-52G nuclear bomber which collided with a KC-135 tanker during 
refuelling off the coast of Spain and four plutonium-uranium-235-hydrogen bombs, 
Wlth a destructive power of L.5 megatons (75 times the power of the Hiroshima 
bomb), were dropped. !I That incident not only created substantial physical 

i/ Convention between Norway and Sweden on Certain Questions relating to the 
Law on watercourses (11 May 1921). 

!I For details of the fact, see T. Szuld, The Bombs of Palomares (1967), and 
Lewis, One of our H-Bombs is Missing (1967). 
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damage, but also fostered fear and disturbance in the west Mediterranean basin for 
two months until the possibility of potential damage was removed. Two of the bombs 
that fell on land ruptured and discharged their TNT, scattering uranium and 
plutonium particles near the Spanish coastal village of Palomares and caused 
imminent danger to the well-being of the inhabitants and the ecology of the area. 
Immediate remedial action was taken by the United States and Spain and it is 
reported that the United States buried 1,750 tons of mildly radioactive Spanish 
so1l in the United States. 11 The third bomb hit the ground intact, but the fourth 
bomb was lost somewhere in the Med1terranean. After a two-month search by 
submarines and growing apprehension among the nations of the Mediterranean area, 
the bomb was located, but vas lost during the operation for nine more days. 
Finally, after 80 days of the threat of detonation of the bomb, the 20-megaton 
device, with an explosive force of 20 million tons of TNT, was retrieved. 

536. Apparently, the United States did not pay any compensation for the 
apprehension caused by the incident and there was no formal •open discussion" 
between Spain and the United States about the legal liability. The accident, 
however, is unique, if the bomb had not been retrieved, the extent of its damage 
could not have been measured in monetary terms. The united States could not have 
left the damaging •instrument• caused by its activity in or near Spain and 
discharged its responsibility by paying compensation. 

537. In the atmospheric United States nuclear testings in Eniwetok Atoll in the 
Marshall Islands, the Japanese Government did not demand compensation for 
non-material injuries. In a note by the United States Government concerning the 
payment of damages through a global settlement, the United States Government 
referred to the final settlement with the Japanese Government for •any and all 
injuries, losses, or damages arising out of the said nuclear tests•. It was left 
·to the Japanese Government to determine which individual injuries deserve 
-compensat1on: 

•Following nuclear testing on March 1, 1954, at the Eniwetok testing 
grounds, the Government of Japan announced that injuries from radioactive 
fallout had been sustained on that date by members of the crew of a Japanese 
fishing vessel, the Diago Fukuryu Maru, which at the time of the test was 
outside the danger zone previously defined by the Unite~ States. On 
September 23, 1954, the chief radio operator, Aikichi Kuboyama, of the fishing 
vessel died. By an Agreement effected by exchange of notes, January 4, 1955, 
which entered into force the same day, the United States tendered, ex gratia, 
•as an additional expression of ita concern and regret over the injuries 
sustained" by Japanese fishermen as a result of the nuclear tests in 1954 in 
the Marshall Islands, the sum of S2 million for purposes of compensation for 
the injuries or damages sustained, and in full settlement of any and all 
claims on the part of Japan for any and all injur-ies, losses, or damages 
arising out of the said nuclear tests. The eum paid vas, under the Agreement, 
to be ~istribute~ in euch an equitable manner as might be determined by the 
Government of Japan and included provision for a solatium on behalf of each of 

11 •Radioactive Spanish earth is buried 10 feet deep in South Carolina•, 
The New York Times, 12 April 1966, p. 28, col. 3. 
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the Japanese fishermen involved and for the claims advanced by the Government 
of Japan for their medical and hospitalization expenses.• !I 

538. The Trail Smelter Tribunal rejected the United States suggestion that 
liquidated damages be imposed on the operator of the smelter whenever emissions 
exceeded the pre-defined limits, regardless of any injuries it may cause. The 
Tribunal stateda 

•The Tribunal has carefully considered the suggestions made by the United 
States for a regime by which a prefixed sum would be due whenever the 
concentrations recorded would exceed a certain intensity for a certain period 
of time or a certain greater intensity for any twenty minute period. 

•It has been unable to adopt this suggestion. In its opinion, and in 
that of its scientific advisers, such a regime would unduly and unnecessarily 
hamper the operations of the Trail Smelter and would not constitute a 
•solution fair to all parties concerned•.• !I 

539. The Tribunal thought only actual injuries incurred deserved compensation. 

It may therefore be assumed that the concept of non-material injury has not 
been accepted in State interactions for activities with extraterritorial injuries. 
States have not made monetary or material reparation for non-material damage. 
However, States have demanded reparation for non-material injury. At least in one 
incident, a State has demanded compensation for violation of its territorial 
sovere1gnty. In relation to the crash of Cosmos 954 on Canadian territory, Canada 
demanded compensation for injuries it suffered as a result of the crash, including 
for tr~spassing of the satellite and for violation of its territorial sovereignty. 
Canada based such a claim on •international precedents•. It stateda 

•The intrusion of the Cosmos 954 satellite into canada's air space and 
the deposit on Canadian territory of hazardous radioactive debris from the 
satellite constitutes a violation of canada's sovereignty. This violation is 
established by the mere fact of the trespass of the satellite, the harmful 
consequences of this intrusion, being the damage caused to Canada by the 
presence of hazardous radioactive debris and the interference with the 
sovereign right of Canada to determine the acts that will be performed on its 
territory. International precedents recognize that a violation of sovereignty 
gives rise to an obligation to pay compensation.• ~ 

!I Whiteman, Digest of International Law, vol. 4, p. S6S. 

!I United Nations, Reports of International Arbitral Awards, vol. III, 
p. 1974. 

!Q1 International Legal Materials, vol. 18, p. ·907. Emphasis added. 
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540. In the Trail Smelter Arbitration, in reply to claim for damages by the United 
States for moral wrong, violation of its territorial sovereignty, the Tribunal held 
that it lacked jurisdiction. !!I The Tribunal found it unnecessary to decide 
whether the facts proven did or did not constitute an infringement or violation of 
sovereignty of the United States under international law independently of the 
Convention. 

541. State interactions have included instances of potential material damage. This 
category of practice is parallel to the role of injunction in judicial decisions, 
such as the Nuclear Tests Case. There can certainly be no material injury prior to 
the operation of a particular injurious activity. Neverthelesa, in a few relevant 
past practices, it seems that negotiations for securing protective measures have 
taken place and even that demands for halting the activity have been put forward. 
The gravity of the potential damage involved is the basis for auch demands. The 
expectations appear to be that States must take reasonable protective measures in 
order to secure, beyond their territorial sovereignty, the safety and har~essneas 
of their lawful activity. Of course, the potential harm must be incidental and 
unintentional, none the less, the potentially injured States have the right to 
demand that protective measures be taken. 

542. State practice regarding liability for reparation of actual damage is more 
settled. There is more clear acceptance of liability either explicit or implicit 
in the behaviour of States. States, in a few incidents, have also accepted 
Tesponsibility for reparation of actual damage caused by activities of private 
persons in their territorial jurisdiction or under their control. In the river 
Mura incident between Yugoslavia and Austria !lf in which, as a result of extensive 
pollution caused by several Austrian hydro-electric facilities on the international 
~iver Mura, Yugoslavia suffered injuries, that country claimed damages for 
~conomic loss incurred by two paper mills and by the fisheries, as the result of 
extensive pollution caused by the Austrian hydro-electric facilities. tn the 
Tanker Juliana incident, the flag State, Liberia, offeree 200 million yen to the 
Japanese fishermen for damage which they suffered as the result of the Juliana 
running aground and washing its oil ashore. !ll 

S43. Compensation has been made where an activity occurring in the shared domain 
has required the relocation of people. In relation to the United States nuclear 
tests in Eniwetok Atoll, the compensation entailed payment for temporary usage of 
land and for relocation costs: 

•The permanent tranafer elsewhere of the Island people now living on 
Aomon and Biijiri Islands in Eniwetok Atoll will be necessary. They are not 

!!/ United Nations, Reports of International Arbitral Awards, vol. III, 
p. 1932. 

!!/ BKA {Federal Chancellery]a GZ 106.454-2a/S91 BMfLuF (Federal Ministry of 
Agriculture and Forestry]a %1.46.709-iv/9/59. 

~ The~ (London), 2 December 1971, p. 8, col. 1. 
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now living in their original ancestral homes but in temporary structures 
provided for them on the two foregoing Islands to which they were moved by 
United States Forces during the war in the Pacific, after they had scattered 
throughout the Atoll to avoid being pressed into labor service by the Japanese 
and for protection against military operations. The sites for the new homes 
of the local inhabitants will be selected by them. The inhabitants concerned 
will be reimbursed for lands utilized and will be given every assistance and 
care in their move to, and re-establishment at their new location. Measures 
will be taken to insure that none of the inhabitants of the area are subject 
to dangerJ also that those few inhabitants who will move will undergo the 
minimum of inconvenience.• !!( 

544. The Trail Smelter Tribunal awarded the United States damages in respect of 
physical damage to cleared land and improvements and uncleared land and 
improvements for reduction in crops yield and rental value of the land and 
improvements and, in one instance, for soil impairment. The denial of damages for 
other inJuries, it appears, resulted mainly from failure of proof. With respect to 
damage to cleared land used for crops, the Tribunal found that damage through 
reduction in crop yield due to fumigation had occurred in varying degrees during 
each of the years 1932 to 1936 and found no proof of damage in the year 1937. The 
properties owned by individual farmers which all~gedly suffered damage were divided 
by the United States into three classess (a) properties of •farmers residing on 
their farm•, (b) properties of "farmers who do not reside on their farms•, 
(ab) ~roperties of "farmers who were driven from their farms•, and (c) properties 
pf large owners of land. The Tribunal adopted that division, and adopted as the 
measure of indemnity to be applied on account of damage in respect of clear land 
used for crops the measures of damage which the American courts apply in cases of 
nuisance or trespass of the type involved in the case, viz., the amount of 
reduction in the value of use or rental value of the land caused by the 
fumigations. !2f 

545. The Tribunal found that in the case of farm land, such reduction in the value 
of the use was, in general, the amount of the reduction of the crop yield arising 
from injury to crops, less cost of marketing the same. !!I In the opinion of the 
Tribunal, the failure of farmers to increase their seeded land in proportion to 
such increa~e in other localities may also be taken into consideration. This is an 
example of the duty to mitigate the injury. 

546. In relation to the problems of abandonment of properties by their owners, it 
was noted by the Tribunal that practically all of such properties listed appeared 
to have been abandoned prior to the year 1932. In order to deal with that problem 
as well as that arising out of failure of farmers to increase their seeded land, 

!!/ Whiteman, Digest of International Law, vol. 4, p. 555. 

15/ United Nations, Reports of International Arbitral Awards, vol. III, 
p. 1924. 

~ Ibid., p. 1925. 
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the Tribunal decided to estimate injuries on the basis of the statistical data 
available, the average acreage on which it was reasonable to believe that crops 
would have been seeded and harvested during the period under consideration but for 
the fumigations. !!/ 

547. In addition, the Tribunal found that there may be special damage for which 
indemnity should be awarded by reason of impairment of the soil contents through 
increased acidity caused by sulphur dioxide content of the streams and other 
waters. Evidence in support of that contention was submitted to the Tribunal. 16/ 
The Tribunal found that evidence, however, did not prove such a condition, with~he 
exception of one small area. The Tribunal also awarded indemnity for reduction in 
the value of those farms in the vicinity of the bOundary line because of the 
location of the farmers in respect to the fumigations. !1/ 

548. With respect to damage to growing and reproduction of timber claimed to have 
been caused by the fumes, the Tribunal adopted the measure of damages applied in 
United States courts, i.e. the reduction in value of the land itself due to such 
destruction and impairment' 

•(b) With regard to damage due to destruction and impairment of growing 
timber (not of merchantable size), the Tribunal has adopted the measure of 
damages applied by American courts, viz., the reduction in value of the land 
itself due to such destruction and impairment. Growing-timberland has a value 
for firewooa, fences, etc., as well as a value as a source of future 
merchantable timber. No evidence has been presented by the United States as 
to the locations or as to the total amounts of such growing timber existing on 
January 1, 1932, or as to its distribution into types of conifers - yellow 
pine, Douglas fir, larch or other trees. While some destruction or 
impairment, deterioration, and retardation of such growing timber has 
undoubtedly occurred since such date, it is impossible to estimate with any 
degree of accuracy the amount of damage. The Tribunal has, however, taken 
such damage into consideration in awarding indemnity for damage to land 
containing growing timber. 

•(c) With respect to damage due to the alleged lack of reproduction, the 
Tribunal has carefully considered the contentions presented. The contention 
made by the United States that fumigation prevents germination of seed is, in 
the opinion of the Tribunal, not sustained by the evidence. Although the 
experiments were far from conclusive, Hedgcock's studies tend to show, on the 
contrary, that, while seedlings were injured after germination owing to 
drought or to fumes, the actual germination did take place. 

•with regard to the contention made by the United States of damage due to 
failure of trees ~o produce seed as a result of fumigation, the Tribunal is of 
opinion that it ia not proved that fumigation prevents trees from producing 
sufficient seeds, except in so far as the parent-trees may be destroyed or 

!11 ~·· p. 1926. 
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deteriorated themselves. This view is confirmed by the Hedgcock studies on 
cone production of yellow pine. There is a rather striking correlation 
between the percentage of good, fair, and poor trees found in the Hedgcock 
Census studies and the percentages of trees bearing a normal amount of cones, 
trees bearing few cones, and trees bearing no cones in the Hedgcock cone 
production studies. In so far, however, as lack of cone production since 
January 1, 1932, is due to death or impairment of the parent-trees occurring 
before that date, the Tribunal is of opinion that such failure of reproduction 
both was caused and occurred prior to January 1, 1932, with one possible 
exception as followsa From standard American writings on forestry, it appears 
that seeds of DOuglas fir and yellow pine rarely germinate more than one year 
after they are shed, but if a tree was killed by fumigation in 1931, 
germination from its seeds might occur in 1932. It appears, however, that 
Douglas fir and yellow pine only produce a good crop of seeds once in a number 
of years. Hence, the Tribunal concludes that the loss of possible 
reproduction from seeds which might have been produced by trees destroyed by 
fumigation in 1931 is too speculative a matter to justify any award of 
indemnity. 

•It is fairly obvious from the evidence produced by both sides that there 
is a general lack of reproduction of both yellow pine and Douglas fir over a 
fairly large area, and this is certainly due to some extent to fumigations. 
But, with the data at hand, it is impossible to ascertain to what extent this 
lack of reproduction is due to fumigations or to other causes such as fires 
occurring repeatedly in the same area or destruction by logging of the 
cone-bearing trees. It is further impossible to ascertain to what extent lack 
of reproduction due to fumigations can be traced to mortality or deterioration 
of the parent-trees which occurred since the first of January, 1932. It may 
be stated, in general terms, that the loss of reproduction due to the forest 
being depleted will only become effective when the amount of these trees per 
acre falls below a certain minimum. But the data at hand do not enable the 
Tribunal to say where and to what extent a depletion below this minimum 
occurred through fumigations in the years under consideration. An even 
approximate appraisal of the damage is further complicated by the fact that 
there is evidence of reproduction of lodgepole pine, cedar, and larch, even 
close to the boundary and in the Columbia River Valley, at least in some 
locations. This substitution may not be due entirely to fumigations, as it 
appears from standard American works on conifers that reproduction of yellow 
pine is often patchy, that when yellow pine is substantially destroyed in a 
given area, it is generally supplanted by another species of trees, and that 
lodgepole pine in particular has a tendency to invade and take full possession 
of yellow pine territory when a fire has occurred. While the other species 
are inferior, their reproduction is, nevertheless, a factor which has to be 
taken into accountJ but here again quantitative data are entirely lacking. It 
is further to be noted that the amount of rainfall is an important factor in 
the reproduction of yellow pine, and that where the normal annual rainfall is 
but little more than ei9hteen inches, yellow pine does not appear to thrive. 
It appears in evidence that the annual precipitation at Northport, in a period 
of fourteen yeara from 1923 to 1936, averaged slightly below seventeen 
inches. With all these considerations in mind, the Tribunal has, however, 
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taken lack of reproduction into account to some extent in awarding indemnitY 
for damage to uncleared land in use for timber. 

•an the basis of the foregoing statements as to damage and as to 
indemnity for damage with respect to cleared land and uncleared land, the 
Tribunal has awarded with respect to damage to cleared land and to uncleared 
land (other than uncleared land used for timber), an indemnity of sixty-two 
thousand dollars ($62,000)J and with respect to damage to uncleared land used 
for timber an indemnity of sixteen thousand dollars ($16,000) - being a total 
indemnity of seventy-eight thousand dollars ($78,000). Such indemnity is for 
the period from January 1, 1932 to October 1, 1937. 

•There remain for consideration three other items of damage claimed in 
the United States Statementr (Item c) 'Damages in respect of livestock'r 
(Item d) 'Damages in respect of property in the town of Northport'J (ltern g) 
'Damages in respect of business enterprises•.• !!I 

S49. The United States failed to prove damage in respect of livestock& 

•(3) With regard to 'damages in respect of livestock', claimed by the 
United States, the Tribunal is of opinion that the United States has failed to 
prove that the presence of fumes from the Trail Smelter has injured either the 
livestock or the milk or wool productivity of livestock since January 1, 1932, 
through impaired quality of crop or grazing. So far as the injury to 
livestock is due to reduced yield of crop or grazing, the injury to livestock 
is due to reduced yield of crop or grazing, the injury is compensated for in 
the indemnity which is awarded herein for 1uch reduction of yield.• !2f 

sso. Also, proof of damage to property in the town of Northport was insufficient: 

•(4) ~ith regard to 'damages in respect of property in the town of 
Northport', the same principles of law apply to assessment of indemnity to 
owners of urban land as apply to owners of farm and other cleare~ land, 
namely, that the measure of damage is the reduction in the value of the use or 
rental value of the property, due to fumigations. The Tribunal is of op1n1on 
that there is no proof of damage to such urban property, that even if there 
were such damage, there is no proof of facts sufficient to enable the Tribunal 
to estimate the reduction in the value of the use or rental value of such 
property) and that it cannot adopt the method contended for by the United 
States of calculating damages to urban property.• !!I 

551. ~ith regard to damages in respect of business enterprises, the United States 
claime~ that the businessmen had suffered loss of business and impairment of the 
value of good will because of the reduced economic sta~us of the residents of the 

!!/ ~., PP• 1929-1931. 

!!/ ~., p. 1931. 
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damaged area. The Tribunal found that such damage was too indirect, remote and 
uncertain to be appraised and not such for which an indemnity can be awarded. In 
the opinion of the Tribunal, the argument that indemnity should be obtained for an 
injury to or reduction in a man's business due to the inability of his customers or 
clients to buy - which inability or impoverishment was caused by a nuisance, even 
if proved - was too indirect and remote to become the basis, in law, for an award 
of indemnity. !!I 

552. Pollution of water-ways was not proved lQI and, since the Tribunal considered 
itself bound by the terms of the Convention, it did not consider the question posed 
by the United States requesting indemnity for money expended for the investigation 
it undertook because of the problems the Trail Smelter created. This question was 
posed by the United States under the claim for violation of sovereignty. ~ The 
Tribunal, however, appeared to recognize the possibility of granting indemnity for 
the expenses of processing the claims. It agreed that in some cases of 
international arbitration, damages were awarded for expenses not as compensation 
for violation of territorial sovereignty, but as compensation for expenses incurred 
by individual claimants in prosecuting their claims for wrongful acts by the 
offending Government. ~ The Tribunal appeared to have difficulties, not so much 
with the content of the claim as with its characterization as damage for violation 
of territorial sovereignty. It therefore decided that •neither as a separable item 
of damage nor as an incident to other damage should any award be made for that 
which the United States terms 'violation of sovereignty••. ~ 

553. In the resolution of the Alabama Claims, the Tribunal awarded damages in 
respect of net freights lost and other undefined damage resulting from Britain's 
fa1lure to exercise •due diligence•. However, damages in respect of the costs of 
eursuit of the confederate cruisers outfitted in British ports were denied because 
such costs could not be distinguished from the ordinary expenses of the war, as 
were damages in respect of prospective earnings since they depend on future and 
uncertain contingencies. 11/ 

554. The Canadian claims against the soviet Union for injuries resulting from the 
crash of a nuclear-powered satellite on Canadian territory included the duty to 
mitigate damages' 

•11. Under general principles of international law, Canada had a duty to 
take the necessary measures to prevent and reduce the harmful consequences of 
the damage and thereby to mitigate damages. Thus, with respect to the debris, 
it was necessary for Canada to undertake without delay operations of search, 

~ ~-· pp. 1931-1932. 

£!! ~., P• 1932-1933. 

~ ~., P• 1933. 

~ J. B. Moore, International Arbitrations, vol. I, p. 658. 
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recovery, removal, testing and clean-up. ~ese operations were also carried 
out in order to comply with the requirements of the domestic law of canada. 
Moreover, Article VI of the Convention imposes on the claimant State a duty to 
observe reasonable etandards of care vith reepect to damage caused by a space 
object.• !!f 

sss. The Canadian claim also indicated that compensation sought vas reasonable, 
froximately caused by the accident and capable of being calculated with a 
reasonable degree of certainty• 

•23. In calculating the compensation claimed, Canada has applied the 
relevant criteria established by general principles of international law 
according to which fair compensation is to be paid, by including in its claim 
only those costs that are reasonable, proximately caused by the intrusion of 
the satellite and deposit of debris and capable of being calculated with a 
reasonable degree of certainty.• lit 

556. The Atlantic Richfield Company (ARCO), which operated the refinery at 
Ferndale, ~ashington, the site of the 1972 Cherry Point oil spill, paid an initial 
clean-up bill of $19,000 submitted by the municipality of Surrey for its 
activities. ARCO later agreed to pay another Sll,606.SO, to be transmitted by the 
Vnited States to the Canadian Government for its costs incurred in connection with 
the clean-up operation, but did not consent to provide reimbursement for an 
additional item of $60 designated •bird loss (30 birds at $2 a bird)•. This was 
done •without admitting any liability in the ~atter and without prejudice to its 
rights and legal position•. l!( 

~ International Legal Materials, vol. 18, pp. 905-906. 

~ ~·· p. 907. 

~ Canadian Yearbook of International Law, vel. 11 (1973), pp. 333-334J 
Montreal Star, 9 June 1972. 

; ... 



A/CN.4/384 
English 
Pao:~e 3l8 

2. Forms of compensation 

557. In inter-state relationships, compensation for extraterritorial damage caused 
by activities conducted within the territorial jurisdiction or control of States 
has been paid either in the form of a lump sum to the injured State to pay off 
individual claims, or directly to individual claimants. Forms of comparison in 
inter-state relationships appear similar to those in domestic law. Indeed, some 
conventions provide that national laws are to govern the question of compensation. 
When damages are monetary, efforts have been made to choose the currency which is . 
easily transferable. 

Multilateral agreements 

558. While references to the forms of compensation have been made in multilateral 
conventions, they are not sufficiently detailed. Attempts have been made in the 
conventions to make the compensation useful to the injured party in terms of 
currency and of transferability of the sums from one State to another. Under the 
Convention on Third Party Liability for Nuclear Energy, for example, the nature, 
the form and the extent of the compensation as well as ita eguitable distribution 
is to be governed by national law. Furthermore, the compensation shall be freely 
transferable between the contracting parties. The relevant provisions of the 
Convention are: 

• . . . 
•tg) Any interest and costs awarded by a court in actions for 

compensation under this Convention shall not be considered to be compensation 
for the purpose of this Convention and shall be payable by the operator in 
addition to any sum for which he is liable in accordance with this article.• 

•The nature, form and extent of the compensation, within the limits of 
this Convention, as well as the equitable distribution th~reof, shall be 
governed by national law. 

•compensation payable under this Convention, insurance and reinsurance 
premiums, sums provided as insurance, reinsurance, or other financial security 
required pursuant to Article 10, and interest and costa referred to in 
Article 7 (g), shall be freely transferable between the monetary areas of the 
Contracting Parties. 

559. The Additional Convention to the International Convention concerning the 
Carriage of Passengers and Luggage by Rail (CIV) of 26 February 1961 relating to 
the liability of railways for death of and personal injury to passengers also 
provides that for certain injuries compensation may be awarded in the form of a 

I •. • 
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lump sum. However, if national law permits, payment of an annuity or, if th~ 
injured passenger so requested, compensation, shall be awarded as an annuity. Sucll 
forms of damages are also provided for injuries suffered by others whom the dea~ 
passenger was legally responsible to support, as well as for medical treatment and 
transport of the injured passenger and for loss due to the passenger's total or 
partial incapacity to work. The relevant provisions of the Convention provide: 

•1. The damages under Article 3 (2) and Article 4 (b) shall be awarded 
in the form of a lump sum1 however, if national law permits payment of an 
annuity, damages shall be awarded in this form if so requested by the injured 
passenger or the claimants designated in Article 3 (2).• 

•Article 9 

•Interest and refund of compensation 

•The claimant shall be entit~ed to claim interest on compensation which 
shall be calculated at the rate of 5 per cent per annum. Such interest shall 
accrue from the date of the claim, or, if a claim has not been made, from the 
date on which legal proceedings are instituted, save that for compensation due 
under Articles 3 and 4, interest shall accrue only from the day on which the 
events relevant to its assessment occurred, if that day is later than the date 
of the claim or the date on which legal proceedings were instituted. 

•2. Any compensation improperly obtained shall be refunded.• 

560. The Convention on the Liability of Operators of Nuclear Ships states the value 
in gold of the franc, the currency in which compensation may be paid. 1t also 
provides that the awards may be converted into each national currency in round 
figures and that conversion into national currencies other than gold shall be 
effected on the basis of their gold value. Paragraph 4 of article 111 of the 
Convention reads~ 

•4. The franc Dentioned in paragraph l of this Article is a unit of 
account constituted by sixty-five and one half milligrams of gold of 
millesimal fineness nine hundred. The amount awarded may be converted into 
each national currency in round figures. Conversion into national currencies 
other than gold shall be effecte~ on the basis of their gold value at the date 
of payment.• 

561. If agreed between the concerned parties, compensation under the convention on 
International Liability for Damage caused by Space Objects will be paid in any 
currency. Otherwise, the compensation shall be paid in. th~ currency of the 
claimant State. If the claimant State agrees, the compensation may be paid in the 
currency of the State from which compensation is due. Article XIII of the 
Convention prov1aes1 
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•unless the claimant State and the State from which compensation is due 
under this Convention agree on another form of compensation, the compensation 
shall be paid in the currency of the claimant State or, if that state so 
requests, in the currency of the State from which compensation is due.• 

Bilateral agreements 

562. Most bilateral agreements regarding activities likely to result in 
extraterritorial injuries have been silent on the forms of compensation. The 
decision on forms of compensation appears to have been left to the appropriate 
decision maker under individual treaties, either local courts, joint commissions or 
government authorities. In at least two bilateral agreements references have been 
made regarding the forms of compensation. 

563. In an Agreement between Ireland and the United States l1! regarding the use of 
the former's ports by the latter's nuclear ship, the United States Government 
agreed to provide prompt payment in respect of its liability for nuclear damage 
under the treaty. Paragraph (5) of the Agreement provides& 

•(5) The Government of the United States shall ensure that prompt payment 
is made in respect of the liability referred to in paragraph (l) of this 
Agreement.• [Emphasis added.) 

564. Under the frontier treaty between Finland and Sweden, 1!/ compensation is to 
be paid in a specific annual amount. Article 13 of chapter VI of the Agreement 
provides: 

•where it has been decided that compensation for damage or inconvenience 
caused by the operations referred to in article 3 is to be paid in a specified 
annual amount, such decision shall not prevent the Commission from issuing in 
connexion with a decision concerning new or amended regulations to combat 
pollution or if conditions have otherwise changed, such amended regulations as 
may be required with regard to compensation and the manner in which it is to 
be paid.• {Emphasis added.) 

Judicial decisions and State practice other than agreements 

565. The judicial decisions and official correspondence surveyed in the present 
study have not made any reference to these aspects of compensation, except in a few 
cases such as the compensation afforded Japan by the United States for injuries 
arising out of the Pacific nuclear tests and the compensation required of the 
United Kingdom to be made for the Alabama Claims. In both incidents, lump sum 

~ Exchange of notes constituting an agreement relating to public liability 
for damage caused by the N.S. Savannah (18 June 1964). 

1!f Agreement between Finland and Sweden concerning Frontier Rivers 
(15 December 1971). 
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payment was to be made in order to allow the injured States to pay equitable 
compensation to the injured individuals. l!/ 

566. In addition to ~netary compensation, compensation has occasionally been in 
the form of removing the danger or restitutio in integrum. This was, for example, 
the case in the Palomares incident, a drop of nuclear bombs in and near Spain due 
to a collision between a United States nuclear plane and a tanker. In situations 
where the damage or the danger of damage is •o grave, the primary compensation is 
in restitution, removing the damaging instrument and restoring the area to its 
normal condition prior to the incident. ~e United States removed the danger from 
Spain by retrieving the bombs and by burying Spanish contaminated soil in its own 
territory. ~ 

567. In the nuclear tests in the Marshall Islands, the United States was also 
reported to have spent almost SllO million to clean up several of the Eniwetok 
Islands so they could be resettled. As part of that project, however, one island 
in Atoll Runit was used as the dumping ground for nuclear debris and declared 
off-limits for 20,000 years. 31/ The clean-up operation is not restitution, but 
the intentions of the parties-end the policy behind it are similar to those of 
restitution. In one incident, the River Mura, in addition to monetary compensation 
for injuries caused to fishing resources and paper mills in Yugoslavia, Austria 
also delivered a certain quantity of E!E!r to Yugoslavia. 

!!/ J. B. Moore, International Arbitrations, vol. I, p. 658• Whiteman, Digest 
of International Law, vol. •, p. 565. 

~ The New York Times, 12 April 1966, p. 28, col. 3. 

!!/ International Herald Tribune, 15 June 1982, p. 5, col. 2. 
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3. Limitation on compensation 

568. Similar to domestic law, State practice has provided for limitations on 
compensation. This is particularly relevant to activities which, although 
important to present-day civilization, are most likely to cause injuries, as well 
as to activities with risk of devastating injuries such as the use of nuclear 
materials. The provisions on limitation of compensation appear to have been 
carefully designed to fulfil two objectives& to protect industries from unlimited 
compensation which financially paralyzes their existence and discourages their 
future development, and to provide reasonable and fair compensation to those who 
suffer injuries as the result of the operation of those activities. 

Multilateral agreements 

569. The Convention on Third Party Liability in the Field of Nuclear Energy is 
drafted to deal systematically and uniformly only with the question of liability 
and compensation in the field of nuclear energy. The preamble of the Convention 
specifically expresses the desire of the signatories in •ensuring adeguate and 
equitable compensation for persons who suffer damage caused by nuclear incidents 
while taking the necessary steps to ensure that development of the production and 
uses of nuclear energy for peaceful purposes is not thereby hindered• (emphasis 
added). Article 7 of the Convention provides the minimum and maximum amount of 
compensations 

•Article 7 

•(a) The aggregate of compensation required to be paid 1n respect of 
damage caused by a nuclear incident shall not exceed the ma~imu~ liability 
established in accordance with this article. 

•(b) The maximum liability of the operator in respect of damage caused by 
a nuclear incident shall be 15,000,000 European Monetary Agreement units of 
account as defined at the date of this Convention (hereinafter referred to as 
'units of account')' provided that any Contracting Party, taking into account 
the possibilities for the operator of obtaining the insurance or other 
financial security required pursuant to Article 10, may establish by 
legislation a greater or less amount, but in no event less than 
5,000,000 units of account. The sums mentioned above may be converted into 
national currency in round figures. 

•(c) Any Contracting Party may by legislation provide that the exception 
in Article 3(b)(ii) shall not applya provided that, in no case, shall the 
inclusion of damage to the means of transport result in reducing the liability 
of the operator in respect of other damage to an amount less than 5,000,000 
units of account. 

•(d) The amount of the liability of operators of nuclear installations in 
the territory of a :ontracting Party established in accordance with 
paragraph (b) of this article as well as the provisions of any legislation of 
a Contracting Party pursuant to paragraph (c) of this article shall apply to 
the liability of such operators wherever the nuclear incident occurs. 
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•(e) A Contracting Party may subject the transit of nuclear substances 
through its territory to the condition that the maximum amount of liability of 
the foreign operator concerned be increased, if it considers that such amount 
does not adequately cover the risks of a nuclear incident in the course of the 
transit& provided that the maximum amount thus increased shall not exceed the 
maximum amount of liability of operators of nuclear installations situated in 
its territory. 

•(f) The provisions of paragraph (e) of this article shall not apply 

•(i) to carriage by sea where, under international law, there is a 
right of entry in cases of urgent distress into the ports of 
such Contracting Party or a right of innocent passage through 
its territory, or 

•(ii) to carriage by air where, by agreement or under international 
law, there is a right to fly over or land on the territory of 
such Contracting Party.• 

570. Under the Convention on Damage Caused by Foreign Aircraft to Third Parties on 
the Surface, if the total amount of claims established exceeds the limit of 
liability, in respect of claims exclusively for loss of life-or personal injury£[ 
exclusively for damage to property, they shall be reduced in proportion to their 
respective amounts. But if claims are both in respect of loss of life or personal 
injury ~ damage to property, total sum shall be allocated for 
loss of life or rsonal in·ur between the claims concerned. The 
remainder shall be distributed among the claims n respect of 

not already covered of tbe claims in respect of 
Article 14 of the Convention provides: 

•Article 14 

•If the total amount of the claims established exceeds the limit of 
liability applicable under the provisions of this Convention, the following 
rules shall apply, taking into account the provisions of paragraph 2 of 
Article lla 

•(!) If the claims are exclusively in respect of loss of life or personal 
injury or exclusively in respect of damage to property, such claims shall be 
reduced in proportion to their respective amounts. 

•(b) If the claims are both in respect of loss of life or personal injury 
and in respect of damage tO property, one half of the total IUm distributable 
ahall be appropriated preferentially to meet claims.in respect of loss of life 
and personal injury and, if insufficient, shall be distributed proportionately 
between the claims concerned. The remainder of the total aum distributable 
ahall be distributed proportionately among the claims in respect of damage to 
property and the portion not already covered of the claims in respect of loss 
of life and peraonal injury.• 
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571. The Additional Convention to the International Convention concerning the 
Carriage of Passengers and Luggage by Rail (CIV) of 26 February 1961 relating to 
the liability of railways for death of and personal injury to passengers provides 
for limitation of liability. But when the damage is caused as the result of wilful 
misconduct or gross negligence of the railway, it removes the limitation of 
liability. A%ticles 7 and 8 providea 

•Article 7 

•Limit of damages in case of damage to or loss of articles 

•when, under the provisions of this Convention, the railway is liable to 
pay damages for damage to, or for total or partial loss of any articles which 
the passenger who has sustained an accident had either on him or with him as 
hand luggage, including any animals which he had with him, compensation for 
the damage may be claimed up to the sum of 2,000 francs per passenger. 

•Article 8 

•Amount of damages in case of wilful misconduct or gross negligence 

•The provisions of Articles 6 and 7 of this Convention or those of the 
national law which limit compensation to a fixed amount shall not apply if the 
damage results from wilful misconduct or gross negligence of the railway.• 

572. Article 10 of the Convention nullifies any agreement between passengers and 
the railway in which the liability of the railway is erecluded or has been limited 
to a lower amount than that provided in the Convention. Articles 10 and 12 providea 

•Article 10 

•prohibition of limitation of liability 

•Any terms or conditions of carriage or special agreements concluded 
between the railway and the passenger which purport to exempt the railway in 
advance, either totally or partially, from liability under this Convention, or 
which have the effect of reversing the burden of proof resting on the railway, 
or which provide for limits lower than those laid down in Article 6(2) and 
article 7, shall be null and void. such nullity shall not, however, avoid the 
contract of carriage which shall remain subject to the provisions of CIV and 
this Convention.• 

•sringing of actions not within the erovisions of this Convention 

•No action of any kind shall be brought against a railway in respect of 
its liability under Article 2(1) of this Convention, except subject to the 
conditions and limitations laid down in this Convention. 
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•The same shall apply to any action brought against persons for whom the 
railway is liable under Article 11.• 

573. The International Convention Relating to the Limitation of the Liability of 
Owners of Sea-going Ships is basically designed for limited liability and 
compensation of the sea-going ships. The preamble of the Convention clearly 
stipulates the policy decision by the signatories on the desirability of the 
limitation of the liability of such ships. It provides: 

•The High Contracting Parties, 

•Having recognized the desirability of determining by agreement certain 
uniform rules relating to the limitation of liability of owners of sea-going 
shipsJ 

•Having decided to conclude a Convention for this purpose, 

574. Article 1 of the Convention provides: 

• . . . 

•tl) The owner of a sea-going ship may limit his liability in accordance 
with Article 3 of this Convention in respect of claims arising from any of the 
following occurrences, unless the occurrence giving rise to the claim resulted 
from the actual fault or privity of the owner: 

•(!) loss of life of, or personal injury to, any person being carried in 
the ship, and loss of, or damage to, any property on board the shipt 

·(~) loss of life of, or personal injury to, any other person, whether on 
land or on water, loss of or damage to any other property or 
infringement of any rights caused by the act, neglect or default of 
any person on board the ship for whose act, neglect or default the 
owner is responsible or any person not on board the ship for whose 
act, neglect or default the owner is responsible& Provided however 
that in regard to the act, neglect or default of this last class of 
person, the owner shall only be entitled to limit his liability when 
the act, neglect or default ia one which occurs in the navigation or 
the management of the ship or in the loading, carriage or discharge 
of ita cargo or in the embarkation, carriage or disembarkation of 
its passengersJ 

•(£) any obligation or liability imposed by any law relating to the 
removal of wreck and arising from or in connection with the raiaing, 
removal or destruction of any ship which is sunk, stranded or 
abandoned (including anything which may be on board such ship) and 
any obligation or liability arising out of damage caused to harbour 
works, baains and navigable waterways. 
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•(2) In the present Convention the expression 'personal claims' m~ans 
claims resulting from loss of life and personal injuryJ the expression 
'property claims' means all other claims set out in paragraph (1) of this 
Article. 

• • ••• 

Under paragraph 3 of article 1, the limitation of liability of the sea-going ship 
will cease if the injury is caused by negligence of the shipowner, or of persons 
for whose conduct he is responsible. The question of who has the burden to prove 
whether there has been a fault, under the Convention, is to be determined by the 
law of forum. Paragraph 6 of article 1 provides• 

•(6) The question upon whom lies the burden of proving whether or not the 
occurrence giving rise to the claim resulted from the actual fault or privity 
of the owner shall be determined by the lex fori.• 

If the master or the member of the crew becomes a defendant in a lawsuit, his 
liability is still limited even if the accident causing injury has been the result 
of his fault. But if the master or the member of the crew is at the same time the 
owner, co-owner, charter manager or operator of the sea-going ship, the limitation 
of liability applies only when the act of neglect or default is committed by the 
above persons in their capacity as master or member of the crew. Paragraph 3 of 
article 6 provides& 

•(3) When actions are brought against the master or against members of 
the crew such persons may limit their liability even if the occurrence which 
gives rise to the claims resulted from the actual fault or privity of one or 
more of such persons. If, however, the master or member of the crew is at the 
same time the owner, co-owner, charterer, manager or operator of the ship the 
provisions of this paragraph shall only apply where the act, neglect or 
default in question is an act, neglect or default committed by the person in 
question in his capacity as master or as member of the crew of the ships.• 

575. The liability of operator is limited under article 6 of the Convention on 
Civil Liability for Oil Pollution Damage Resulting from Exploration for and 
Exploitation of Seabed Mineral Resources. Paragraphs 1, 2 and 3 of article 6 
provide a 

•1. The operator shall be entitled to limit his liability under this 
Convention for each installation and each incident to the amount of 30 million 
Special Drawing Rights until five years have elapsed from the date on which 
the Convention is opened for signature and to the amount of 40 million Special 
Drawing Rights thereafter. 

•2. Where operators of different installations are liable in accordance 
with paragraph 1 of Article S, the liability of the operator of any one 
installation shall not for any one incident exceed any limit which may be 
applicable to him in accordance with the provisions of this Article and of 
Article 15. 
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•3. Where in the case of any one installation more than one operator is 
liable under this Convention, the aggregate liability of all of them in 
respect of any one incident shall not exceed the highest amount that could be 
a~arded against any of them, but none of them shall be liable for an amount in 
excess of the limit applicable to htm.• 

576. The operator will lose the benefit of the limitation on his liability if it is 
proved that •the pollution damage occurred as a result of an act or omission by the 
operator himself, done deliberately with knowledge that pollution damage would 
result• (art. 6 (4)). This paragraph requires the existence of two elements for 

'removing the limitation on liability. One is act or omission done by the operator 
and the second is the deliberate act or omission with actual kno~ledge that 
pollution damage would result. Hence negligence by the operator does not, under 
this Convention, remove limitation on the liability. 

Bilateral agreements 

577. Although in most bilateral agreements regarding activities involving 
extraterritorial injurious consequences there appears to be no limitations on 
liability, a fe~ bilateral agreements have included provisions on that question. 
These agreements are all related to the use of ports of host States by nuclear 
ships of other States. In an agreement bet~een the United States and the 
~etherlands regarding the use of the ~etherlands' ports by the us~s Savannah i1f 
the liability of the United States is limited to $500 million. A%ticle 4 of the 
Agreement provides: 

•It is agreed that the aggregate liability of the United States arising 
out of a single nuclear incident involving the ~.s. Savannah, regardless of 
where damage may be suffered, shall not exceed $500 million.• 

578. Similarly, in two agreements between the United States and Italy regarding the 
Savannah ll! limitation on liability is set, in accordance with the United States 

!!( Agreement on Public Liability for Damage Caused by the N.S. Savannah 
(6 February 1963). 

l1/ Agreement between the Government of the United States of America and the 
Government of Italy on the Use of Italian Ports by the N.S. Savannah 
(23 ~ovember 1964). Article VIII of the Agreement providesa 

•Article VIII 

•Liability for Damage 

•within the limitations of liability set by United States Public La~ 
85-256 (annex •A•), as amended by 85-602 (annex •a•), in any legal action or 
proceeding brought in personam against the United States in an Italian court, 
the United States Government will pay compensation for any responsibility 
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Public Law 85-256 as amended by 85-602, at S500 million. In a similar agreement 
with Ireland, l!/ the United States accepted a liability limited to $500 million 
for nuclear damage ita nuclear ship Savannah may cause in Irish territory. 

579. A OM 400 million limitation on liability was also put on compensation for 
damage caused as a result of a visit by the Federal Republic of Germany's nuclear 
ship to Liberian ports. ~ticle 13 of an agreement 1i/ between the two countries 
provides& 

•Liability for a nuclear damage caused by a nuclear incident involving 
the nuclear fuel of, or radioactive products or waste produced in the Ship 
shall be governed by ~ticle II, Para. 1 of Article III, Article IV, 
~ticle VIII and paras. 1 and 2 of ~ticle X of the Convention as well as by 
the following Aiticles of this Treaty, provided, however, that the liability 
mentioned in para. 1 of Article III of the Convention shall be limited to 
OM 400 million (four hundred million).• 

(continued) 

which an Italian court may find, according to Italian law, for any damage to 
people or goods deriving from a nuclear incident in connection with, arising 
out of or resulting from the operation, repair, maintenance or use of the 
Ship, in which the N.S. Savannah may be involved wihin Italian territorial 
waters, or outside of them on a voyage to or from Italian ports if damage is 
caused in Italy or on ships of Italian registry. 

Exchange of notes constituting an agreement between the United States of America 
and Italy concerning liability during private operation of NS Savannah 
(16 December 1965). A relevant paragraph of the Agreement provides: 

•within the limitation of liability set by United States Public Law ••• 
[SSOO million] ••• the United States Government will provide compensation ••• • 

~ Exchange of notes constituting an agreement between the United States of 
America and Ireland relating to public liability for damage caused by the 
NS Savannah (18 June 1964)1 paragraph (2) of the Agreement states: 

•(2) The aggregate liability of the United States Government in 
accordance with paragraph (1) of this agreement shall not exceed SSOO million 
for any single incident regardless of where damage may be incurred.• 

See also paragraph (7) of the Agreement. 

~ Treaty between the Republic of Liberia and the Federal Republic of 
Germany on the Use of Liberian Porta by N.S. Otto Hahn (27 May 1970). 
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Article 17 of the same Treaty, however, provides that the provisions of national 
legislation and international conventions on limitation of ship-owners' liability 
do not apply to nuclear damage under that Treatya 

•Article 17 

•The provisions of national legislation or international conventions on 
the limitation of shipowners' liability shall not apply to claims established 
under Article 13 of this Treaty.• 
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Judicial decisions and State practice other than agreem~ 

580. Judicial decisions and official correspondence surveyed in the present study 
did not reveal any limitation on compensation outside that agreed upon by 
treaties. Some references have been made to equitable, fair and adequate 
compensation. By a broad interpretation, limitation on compensation may sometimes 
be compatible with equitable and fair compensation. 

B. Competent authorites for awarding compensation 

581. Article 33 of the Charter of the United Nations provides a wide choice of 
peaceful modes of dispute settlement from the most informal to the most formal• 

•1. The parties to any dispute, the continuance of which is likely to 
endanger the maintenance of international peace and security, shall, first of 
all, seek a solution by negotiation, enquiry, mediation, conciliation, 
arbitration, judicial settlement, resort to regional agencies or arrangements, 
or other peaceful means of their own choice. 

•2. The Security Council shall, when it deems necessary, call upon the 
parties to settle their disputes by such means.• 

582. State practice surveyed in the present study reveals that these modes of 
dispute settlement have been utilized to resolve questions of liability and 
compensation relating to acts with extraterritorial injurious consequences. 
Internat1onal courts, arbitral tribunals, joint commissions as well as domestic 
courts have decided on those questions. Generally, on the basis of prior 
agreements among States, the Permanent Court of International Justice, the 
International Court of Justice and arbitral tribunals have dealt with disputes 
relating to the utilization of and the activities within the continental shelf, the 
territorial sea, etc. When there have been ongoing activities, usually among 
neighbouring States, such as the use of shared waters, for which there are 
established institutions constituted by States, claims arising from those 
activities have normally been referred to the joint institution or commission 
concerned. 

l. Local courts and authorities 

Multilateral agreements 

583. A number of multilateral agreements refer to local courts and authorities as 
competent authorities to decide on questions of liability and compensation. It 
appears that in relation to activities, primarily of commercial nature, in which 
the actors are private entities and the primary liability is that of the operator, 
local courts have been recognized as appropriate decision makers. For example, the 
Convention on Third Party Liability in the Field of Nuclear Energy confers 
jurisdiction only on the courts of the contracting State in whose territory the 
nuclear installation of the liable operator is located. When the nuclear incident 
occurs during transportation, unless as otherwise provided, the local courts of the 

/ ... 



. .: 

A/CN.4/384 
Engliah 
Page 331 

contracting State in whose territory the nuclear aubetancea involve~ at the time of 
the incident are competent authoritiea. Article 13 of the Convention provi~ea a 
~~tail~::' · 1 ~·:iaior- ·:~ jurh~iction among ~ornestic courts of the contracting parties, 
in relat~on to the place of the occurrence of the nuclear incidenta 

•{a} Jurisdiction over actions under Article 3, 6(a), 6(e) and 6(~) ahall 
l!e c~ly vitt ~~e courts competent in accordance with the legislation of the 
Cor.ttActing Party in whose territory the nuclear installation of the operator 
liable is eituate~. 

·(~} In the case of a nuclear inei~ent occurring in the course of 
carriage, juriadiction shall, except as otherviae provided in paragraph (e) of 
tr.i1 ~!ticle, lie only with the courts competent in accordance with the 
legia:ation o! the Contracting Party in whose territory the nuclear aubstanees 
involved were at the time of the nuclear incident. 

•(c) If a nuclear incident occurs outside the territory of the 
Contracting Parties in the course of carriage, or if the place where the 
n~clear aubttances involved were at the time of the nuclear incident cannot be 
~eterrr.ine~, or if the nuclear aubstances involved were in territory under the 
j~:is~~cticr. of ~re than one Contracting Party at the time of the nuclear 
1~ ·c~ent, juri~~iction shall lie only with the courts competent in accordance 
w;u. the l!:':iFletion of the Contracting Party in whose territory the nuclear 
1··~u:~atic•:. cf t.he operator liable il aituated. 

• (d) Wr,e:e juria~ietion woul~ lie with the courts of 1110re than one 
Ccn~rd:tin; P6rt~ by virtue of paragraphs (a) or (e) of thil article, 
ju:ia~1;t1or. •~all lie, 

•(i} in the case of a nuclear inci~ent occurring in the course of 
carriage of nuclear aubstanee&, 

•(l) with the courts competent in accordance with the 
legislation of the Contracting Party at the place in it& 
te:ritory where the means of transport upon which the nuclear 
substances involve~ were at the time of the nuclear incident ia 
~egiatere~, provide~ that they are competent under 
paragraph (e) of this article1 or 

•(2) if there ia no auch court, with that one of the courts 
which is co~tent under paragraph (e) of this article, 
'etermined, at the requeat of a Contracting Party concerned, by 
~·e Tribunal referre~ to in Article 17'aa being the .est 
closely relate~ to the case in question• 

•tt1) in any other case, with the courts competent in accordance with 
the legislation of the Contracting Party determined, at the 
r.queat of a Contracting Party concerned, by the aai~ Tribunal 
aa being the moat closely related to the ease in queation.• 
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584. The nature, the form and the extent of compensation as well as ita equitable 
disbribution under the Vienna Convention on Civil Liability for Nuclear Damage are 
governed by the competent courts of the contracting parties. Article VIII of the 
Convention provides& 

•subject to the provisions of this Convention, the nature, form and 
extent of the compensation, as well as the equitable distribution thereof, 
shall be governed by the law of the competent court.• 

585. The domestic courts of the contracting party in whose territory the nuclear 
incident occurs have jurisdiction under paragraph l of article XI. If the nuclear 
incident occurs outside the territory of any contracting party, or if the place of 
the incident cannot be determined, the courts of the installation State of the 
operator liable have jurisdiction. Article XI of the Convention provides' 

•ARTICLE XI 

•1. Except as otherwise provided in this Article, jurisdiction over actions 
under Article II shall lie only with the courts of the Contracting Party 
within whose ter~itory the nuclear incident occurred. 

•2. Where the nuclear incident occurred outside the territory of any 
Contracting Party, or where the place of the nuclear incident cannot be 
determined with certainty, jurisdiction over such actions shall lie with the 
courts of the Installation State of the operator liable. 

•3. Where under paragraph l or 2 of this Article jurisdiction would lie with 
the courts of more than one Contracting Party, jurisdiction shall lie -

•(a) if the nuclear incident occurred partly otuside the territory of 
any Contracting Party, and partly within the territory of a single 
Contracting Party, with the courts of the latter' and 

•(b) in any other case, with the courts of that Contracting Party which 
is determined by agreement between the Contracting Parties whose 
courts would be competent under paragraph 1 or 2 of this Article.• 

586. Article X of the Convention on the Liability of Operators of Nuclear Ships 
provides that action for compensation shall be brought either before the courts of 
the licensing State or before the courts of the contracting State or States in 
whose territory nuclear damage has been sustained& 

•Article X 

•1. Any action for compensation shall be brought, at the option of the 
claimant, either before the courts of the licensing State or before the courts 
of the Contracting State or States in whose territory nuclear damage has been 
sustained. 

•2. If the licensing State has been or might be called upon to ensure 
the payment of claims for compensation in accordance with paragraph 2 of 
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Article Ill of this Convention, it may intervene as party in any proceedings 
brought against the operator. 

•3. Any immunity from legal processes pursuant to rules of national or 
international law shall be waived with respect to duties or obligations 
arising under, or for the purpose of, this Convention. Nothing in this 
Convention shall make warships or other State-owned or State-operated ships on 
non-commercial service liable to arrest, attachment or seizure or confer 
jurisdiction in respect of warships on the courts of any foreign State.• 

S87. Domestic courts of the contracting parties are competent, under the Convention 
on the Establishment of an International Fund for Compensation for Oil Pollution 
Damage, to decide on actions against the fund. Indeed, paragraph 2 of article 7 
obliges the contracting States to endow their courts with necessary jurisdiction to 
enterta1n auch actions. Article 7 providesa 

•Article 7 

•1. Subject to the aubsequent provisions of this Article, any action against 
the Fund for compensation under Article 4 or indemnification under Article 5 
of this Convention shall be brought only before a court competent under 
Article IX of the Liability Convention in respect of actions against the owner 
who is or who would, but for the provisions of Article III, paragraph 2, of 
that Convention, have been liable for pollution damage caused by the relevant 
incident. 

•2. Each Contracting State shall ensure that its courts possess the necessary 
jurisdiction to entertain such actions against the Fund as are referred to in 
paragraph 1. 

•3. Where an action for compensation for pollution damage has been brought 
before a court competent under Article IX of the Liability Convention against 
the owner of a ship or his guarantor, such court shall have exclusive 
jurisdictional competence over any action against the Fund for compensation or 
indemnification under the provisions of Article 4 or 5 of this Convention in 
respect of the same damage. However, where an action for compensation for 
pollution damage under the Liability Convention has been brought before a 
court in a State Party to the Liability Convention but not to this Convention, 
any action against the Fund under Article 4 or Article s, paragraph 1, of this 
Convention shall at the option of the claimant be brought either before a 
court of the State where the Fund has its headquarters or before any court of 
a State Party to this Convention competent under Article IX of the Liability 
Convention. 

•4. Each Contracting State shall ensure that the Fund shall have the right to 
intervene as a party to any legal proceedings instituted in accordance with 
Article IX of the Liability Convention before a competent court of that State 
against the owner of a ship or his guarantor.• 
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588. Unless otherwise agreed upon by States, or stipulated in the licence of the 
railway, the domestic courts of the State in whose territory the accident to the 
passenger occurs are competent to entertain actions for compensation under the 
Additional Convention to the International Convention concerning the Carriage of 
Passengers and Luggage by Rail (CIV) of 26 February 1961 relating to the liability 
of railways for death of and personal injury to passengers. Article 15 of .the 
Convention providess 

•Article 15 

•Jurisdiction 

•Actions brought under this Convention may only be instituted in the 
competent court of the State on whose territory the accident to the passenger 
occurred, unless otherwise provided in agreements between States, or in any 
licence or other document authorising the operation of the railway concerned.• 

589. Under the International Convention on Civil Liability for Oil Pollution 
Damage, courts of the contracting State or States in whose territory, including the 
territorial sea, the pollution damage has occurr~d or preventive measures have been 
taken to prevent or minimize damage are to entertain claims for compensation. Thus 
each contracting State has to ensure that its courts possess the necessary 
jurisdiction. Once the fund has been established in accordance with the 
requirements of article v of the Convention, the courts of the State where the fund 
is established have exclusive jurisdiction to decide on all matters relating to its 
apportionment and distribution. Article IX of the Convention provides: 

•Article IX 

•1. Where an incident has caused pollution damage in the territory including 
the territorial sea of one or more Contracting States, or preventive measures 
have been taken to prevent or minimize pollution damage in such territory 
including the territorial sea, actions for compensation may only be brought in 
the Courts of any such Contracting State or States. Reasonable notice of any 
such action shall be given to the defendant. 

•2. Each Contracting State shall ensure that its Courts possess the necessary 
jurisdiction to entertain such actions for compensation. 

•3. After the fund has been constituted in accordance with Article v of the 
Courts of the State in which the fund is constituted shall be exclusively 
competent to determine all matters relating to the apportionment and 
distribution of the fund.• 

590. The jurisdiction of the domestic courts is also applicable to ships owned by a 
contracting State and used for commercial purposes. Article XI providest 
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•2. With respect to ships owned by a contracting State and used for 
commercial purposes, each State shall be subject to suit in the jurisdictions 
set forth in Article IX and shall waive all defences based on its status as a 
sovereign State.• 

591. Under the Convention on the Protection of the Environment between Denmark, 
Finland, Norway and Sweden, the nuisance which an activity entails or may entail in 
the territory of another contracting State is equated with a nuisance in the State 
where the activity is carried out. Thus any person who is affected or may be 
affected by such a nuisance can bring a claim before the court of Administrative 
Authority of that State for compensation. The rules bearing on compensation shall 
not be less favourable to the injured party than the rules of compensation in the 
State where the activity is carried out. Indeed the Convention provides for egual 
access to competent authorites and equal treatment for both foreign injured parties 
ana local injured parties. Relevant articles of the Convention provides 

•In considering the permissibility of environmentally harmful activities, 
the nuisance which such activities entail or ~ay entail in another Contracting 
State shall be equated with a nuisance in the State where the activities are 
carried out. 

•Article 3 

•Any person who is affected or may be affected by a nuisance caused by 
environmentally harmful activities in another Contracting State shall have the 
right to bring before the appropriate Court or Administrative Authority of 
that State the question of the permissibility of such activities, including 
the question of measures to prevent damage, and to appeal against the decision 
of the court or the Administrative Authority to the same extent and on the 
same terms as a legal entity of the State in which the activities are being 
carried out. 

•The provisions of the first paragraph of this Article shall be equally 
applicable in the case of proceedings concerning compensation for damage 
caused by environmentally harmful activities. The question of compensation 
shall not be judged by rules which are less favourable to the injureO party 
than the rules of compensation of the State in which the activities are being 
carried out • 

• . . . 
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•The right established in Article 3 for anyone who suffers injury as 
result of environmentally harmful activities in a neighbouring State to 
institute proceedings for compensation before a court or administrative 
authority of that State shall, in principle, be regarded as including the 
right to demand the purchase of his real property.• 

592. The competent authorities to decide on liability and compensation covered by 
the Convention on Civil Liability for Oil Pollution Damage Resulting from 
Exploration for and Exploitation of Seabed Mineral Resources are the national 
courts of either the controlling State or the State in whose territory the damage 
has occurred (art. ll (1)). Each contracting party is under obligation to ensure 
that its courts pass the necessary jurisdiction to entertain such actions for 
compensation (art. 11 (2)). It appears that the domestic courts under this 
Convention will be applying the Convention and their domestic laws the Convention 
to determine the question of liability and compensation and the domestic law for 
evidentiary and procedural matters. However, under paragraph (3) of article 11, 
the courts of the State party in which the fund is constituted are exclusively 
competent to determine all matters relating to the apportionment and distribution 
of the fund. Also, where a well has been abandoned in circumstances other than 
that provided by the Convention, the liability of the operator is governed by the 
relevant domestic law. The relevant language of paragraph 4 of article 3 provides~ 

• Where a well has been abandoned in other circumstances, the 
liability of the operator shall be governed by the applicable national law.• 

593. Under article 232 of the Convention on the Law of the Sea, any damage or loss 
arising from measures taken in accordance with section 6 of part XII relating to 
the protection and preservation of the marine environment, and when those measures 
are unlawful or exceed those reasonably required, entail State liability. 
Accoraingly, States are required, under the Convention, to endow their courts with 
appropriate jurisdiction to deal with actions brought in respect of such loss or 
damage. Article 232 of the Convention provides• 

•states shall be liable for damage or loss attributable to them arising 
from measures taken pursuant to section 6 [of part XII) when such measures are 
unlawful or exceed those reasonably required in the light of available 
information. States shall provide for recourse in their courts for actions in 
respect of such damage or loss.• 

Bilateral agreements 

594. Local courts have been recognized in some bilateral agreements as competent 
authorities to decide on liability and compensation. Article 6 of the Convention 
between Norway and sweden }!I provides that the law of the country in whose 
territory the damage has occurred should govern the question of compensation• 

~ Convention between Norway and Sweden on Certain Questions Relating to the 
Law on Watercourses (11 Hay 1921). 
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•with regard to c~pensation for damage or nuisances resulting from an 
undertaking, the law of the country in which the damage or nuisance occurs 
shall apply. With regard to ~easures for preventing or reducing the damage or 
nuisance, the law of the country in vhich the ~easures are to be carried out 
shall apply.• 

595. The article, however, ~akes no reference to the competent court. It appears 
that the local courts where the injury occurs are competent to decide on 
compensation. 

596. In separate agreements between the united States and Italy !11 and the United 
States and the Netherlands, 1!1 the local courts and authorities of Italy and the 
Netherlands have been recognized as competent to decide on the liability of the 
United States for injuries caused by the United States nuclear ship Savannah in the 
territory of Italy and of the Netherlands. The relevant paragraph of the Agreement 
between Italy and the United States provides: 

• ••• Within SSOO million limitation in euch public laws (US Public Law 
85-256 and 85-6021 the operator of the ship shall be subject to the 
jurisdiction of the Italian court ••• • (Emphasis added.) 

597. Article 5 of the Agreement between the Netherlands and the United States 
provides~ 

•Article 5 
•The United States agrees to submit to proceedings before any competent 

court of the Netherlands or before any other body established under 
Netherlands law for the purpose of considering and determining liability for 
damage as described in Article 1.• (Emphasis added.) 

S98. Furthermore, article 1 of the same treaty provides that the Netherlands courts 
or a commission to be established under Netherlands lav shall determine the United 
States liability for certain nuclear damage: 

•The United States ahall provide compensation for damage vhich arises out 
of or results from a nuclear incident in connection vith the design, 
development, construction, operation, tepair, ~intenance or use of the 

~ Exchange of notes constituting an agreement between the United States of 
America and Italy concerning liability during private operation of the 
N.S. Savannah (16 December 1965). 

~ ~greement between the Government of the ~ingdom of the Netherlands and 
the Government of the United States of America on Public Liability for Damage 
Caused by the N.S. Savannah (6 February 1963). 
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N.S. Savannah provided, and to the extent, that any competent court of the 
Netherlands or a Commission to be established under Netherlands law, 
determines the United States to be liable for public liability. The 
principles of law which shall govern the liability of the United States for 
any such damage shall be those in existence at the time of the occurrence of 
the said nuclear incident.• 

599. Article 2 of the above treaty has also indicated the possibility of holding 
the United States liable for awards granted by courts other than those of the 
Netherlands for nuclear injuries caused in the territory of the Netherlands. It 
providesz 

•The United States shall indemnify any person who on account of any act 
or omission committed on Netherlands territory is held liable for public 
liability under the law of a country other than the Netherlands for damage as 
described in Article 1.• 

Judicial decisions and State practice other than agreements 

600. Judicial decisions and official correspondence examined in the present study 
do not include any reference to local courts and authorities as competent decision 
makers for questions of liability and compensation, except possibly for the purpose 
of distributing the proceeds of lump sum payments. However, in a recent report 39/ 
regarding the desire of the United States Government to settle claims against the 
United States arising out of the nuclear tests in the Marshall Islands, it was 
disclosed that lawsuits seeking more than $4 billion had already been filed in the 
United States courts and that others were in the works. Islanders from Bikini, for 
example, whose largest island remains radioactive two decades after the last test, 
are seeking $450 million. It appears that settlements on compensation have in most 
cases been reached by negotiation between the authorities of the Governments 
concerned. 

121 International Herald Tribune, 15 June 1982, p. 5, col. 2. 
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2. International courts, arbitral tribunals an~ joint commissions 

Multilateral agreements 

601. In relation to activities not exclusively of a commercial nature, in which the 
acting entities are primarily States, the competent decision makers for questions 
of liability and compensation are generally arbitral tribunals. The Convention on 
International Liability for Damage Caused by Space Objects provides for an 
arbitration to decide on compensation if the parties failed to agree on it by 

, diplomatic negotiations. Accordingly, a claims co~ission compose~ of three 
~embers: one appointed by the claimant State, one appointed by the launching State 
and the Chairman, will be established upon the request of either party. Relevant 
articles of the convention provide: 

•Article VIII 

•1. A State which suffers damage, or whose natural or juridical persons 
suffer damage, ~ay present to a launching State a claim for compensation for 
such damage. 

•2. If the State of nationality has not presented a claim, another State 
~y, in respect of damage sustained in its territory by any natural or 
juridical person, present a claim to a launching State. 

•3. If neither the State of nationality nor the State in whose territory 
the damage vas sustained has presented a claim or notified its intention of 
presenting a claim, another State may, in respect of damage sustained by its 
permanent residents, present a claim to a launching State. 

•Article IX 

•A claim for compensation for damage shall be presented to a launching 
State through diplomatic channels. If a State does not maintain diplomatic 
relations with the launching State concerned, it aay request another State to 
present its claim to that launching State or otherwise represent its interests 
under this Convention. It may also present its claim through the Secretary­
General of the United Nations, provided the claimant State an~ the launching 
State are both Members of the United Nations.• 

•Article XI 

•1. Presentation of a claim to a launching State for compensation for 
damage un~er this Convention shall not require the prior exhaustion of any 
local remedies which ~y be available to a clai~ant State or to natural or 
juridical persons its represents. · 

•2. Nothing in this Convention shall prevent a State, or natural or 
juri~ical persons it might represent, from pursuing a claim in the courts or 
administrative tribunals or agencies of a launching State. A State ahall not, 
however, be entitle~ to present a claim un~er this Convention in respect of 
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the same damage for which a claim is being pursued in the courts or 
administrative tribunals or agencies of a launching State or under another 
international agreement which is binding on the States concerned.• 

•Article XIV 

•If no.settlement of a claim is arrived at through diplomatic 
negotiations as provided for in article IX, within one year from the date on 
which the claimant State notifies the launching State that it has submitted 
the documentation of its claim, the parties concerned shall establish a Claims 
Commission at the request of either party. 

•Article XV 

•1. The Claims Commission shall be composed of three members: one 
appointed by the claimant State, one appointed by the launching State and the 
third member, the Chairman, to be chosen by both parties jointly. Each party 
shall make its appointment within two months of the request for the 
establishment of the Claims Commission. 

•2. If no agreement is reached on the choice of the Chairman within four 
months of the request for the establishment of the Commission, either party 
may request the Secretary-General of the United Nations to appoint the 

,chairman within a further period of two months. 

•Article XVI 

•1. If one of the parties does not make its appointment within the 
stipulated period, the Chairman shall, at the request of the other party, 
constitute a single-member Claims Commission. 

•2. Any vacancy which may arise in the Commission for whatever reason 
shall be filled by the same procedure adopted for the original appointment. 

•J. The Commission shall determine its own procedure. 

•4. The Commission shall determine the place or places where it shall 
sit and all other administrative matters. 

•s. Except in the case of decisions and awards by a single-member 
Commision, all decisions and awards of the Commisson shall be by majority 
vote.• 

•Article XVIII 

•The Claims Commission shall decide the merits of the claim for 
compensation and determine the amount of compensation payable, if any.• 

602. Part XV of the Convention on the Law of Sea encourages and requests parties to 
it to settle their disputes through peaceful means. It provides an elaborate 
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system in which competent decision ma~ers, depending upon the nature of the 
dispute, are des1gnated as either the International ~ribunal for the Law of the 
Sea, the International Court of Justice, or arbitral tribunals. Article 280 of the 
Convention gives complete freedom to the parties to a dispute to decide on their 
own mode of settlement for di&putea regarding the interpretation and application of 
the Convention. Part XV of the Convention provides a wide range of possible forms 
of settlement of disputes. Articles 279 to 285 offer modes for reaching dispute 
settlement compatible with Article 33 of the Charter. First, States are obligated 
to settle their disputes by peaceful means (art. 279). ~ey can agree on their own 
~e of dispute settlement (art. 280). Settlement by regional or other means in 
force between the parties is available at the option of any party to the dispute 
(art. 282). States parties are obligated to promptly exchange views for the 
purpose of agreeing on a suitable mode of peaceful settlement (art. 283). 
Conciliation is also provided in article 284, with its procedure (annex v, 
sect. 1). ~he parties may agree on a different pr~edure for conciliation. 
Compulsory procedures leading to binding decisions are stipulated in the Convention 
if the parties could not agree on their own procedures (arts. 286-299). !be 
compulsory procedures provide that the International Court of Justice, the 
International ~ribunal for the Law of the Sea and ad hoe tribunals are competent 
forums. Under article 295 of the Convention, the parties, before submitting their 
dispute to this compulsory procedure, have to exhaust local remedies where this is 
required by international law. ~his article may be interpreted as referring to the 
exhaustion of remedies available in domestic courts and administrative courts, as 
well as negotiation with competent authorities of the acting State. ~levant 
articles of the Convention on the Law of the Sea on dispute settlement provides 

•PJ.RT XV 

•sETTLEMENT OF DISPUTES 

•sECTION 1. GENERAL PROVISIONS 

•obligation to settle ~isputes by peacefu~ eeans 

•states Parties shall settle any dispute between them concerning the 
interpretation or application of this Convention by peaceful means in 
accordance with Article 2, paragraph 3, of the Charter of the Unite~ Nations 
and, to this end, shall seek a solution by the means in~icate~ in Article 33, 
paragraph 1, of the Charter. 

•Article 280 

•settlement of disputes by any P!aceful means 
chosen by the parties 

•Nothing in thia Part impairs the right of any States Parties to agree at 
any time to settle a dispute between them concerning the interpretation or 
application of this Convention by any peaceful means of their own choice. 
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•Article 281 

•procedure where no settlement has been reached by the parties 

•1. If the States Parties which are parties to a dispute concerning the 
interpretation or application of this Convention have agreed to seek 
settlement of the dispute by a peaceful means of their own choice, the 
procedures provided for in this Part apply only where no settlement has been 
reached by recourse to such means and the agreement between the parties does 
not exclude an~ further procedure. 

•2. If the parties have also agreed on a time-limit, paragraph l applies 
only upon the expiration of that time-limit. 

•Article 282 

•obligations under general, regional or bilateral agreements 

•zt the States Parties which are parties to a dispute concerning the 
interpretation or application of this Convention have agreed, through a 
general, regional or bilateral agreement or otherwise, that such dispute 
shall, at the request of any party to the dispute, be submitted to a procedure 
that entails'a binding decision, that procedure shall apply in lieu of the 
procedures provided for in this Part, unless the parties to the dispute 
otherwise agree. 

•Article 283 

•obligation to exchange views 

•1. When a dispute arises between States Parties concerning the 
interpretation or application of this Convention, the parties to the dispute 
shall proceed expeditiously to an exchange of views regarding its settlement 
by negotiation or other peaceful means. 

•2. The parties shall also proceed expeditiously to an exchange of views 
where a procedure for the settlement of such a dispute has been terminated 
without a settlement or where a settlement has been reached and the 
circumstances require consultation regarding the manner of implementing the 
settlement. 

•Article 284 

•Conciliation 

•1. A State Party which is a party to a dispute concerning the 
interpretation or application of this Convention may invite the other party or 
parties to submit the dispute to conciliation in accordance with the procedure 
under Annex v, section 1, or another conciliation procedure. 
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•2. If the invitation is accepted and if the parties agree upon the 
conciliation procedure to be applied, any party may submit the dispute to that 
procedure. 

•3. If the invitation is not accepted or the parties do not agree upon 
the procedure, the conciliation proceedings shall be deemed to be terminated. 

•4. Unless the parties otherwise agree, when a dispute has been 
submitted to conciliation, the proceedings may be terminated only in 
accordance with the agreed conciliation procedure. 

•Article 285 

·~pplication of this section to disputes submitted pursuant 
to Part XI 

•This section applies to any dispute which pursuant to Part XI, 
section S, is to be settled in accordance with procedures provided for in this 
Part. If an entity other than a State Party is a party to such a dispute, 
this section applies mutatis mutandis. 

•sECTION 2. COMPULSOR~ PROCEDURES ENT~ILING BINDING DECISIONS 

·~rticle 286 

·~pplication of procedures under this section 

•subJect to section 3, any dispute concerning the interpretation or 
application of this Convention shall, where no settlement has been reached by 
recourse to section 1, be submitted at the request of any party to the dispute 
to the court or tribunal having jurisdiction under this section. 

·~rticle 287 

•choice of procedure 

•1. ~hen signing, ratifying or acceeding to this Convention or at any 
time thereafter, a State shall be free to choose, by means of a written 
declaration, one or more of the following means for the settlement of disputes 
concerning the interpretation or application of this Convention: 

•(a) the International Tribunal for the Law of the Sea established in 
accordance with Annex VlJ 

•(b) The International Court of Justice, 

•(c) an arbitral tribunal constituted in accordance with Annex VllJ 
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•(d) a special arbitral tribunal constituted in accordance with 
Annex VIII for one or more of the categories of disputes specified 
therein. 

•2. A declaration made under paragraph 1 shall not affect or be affected 
by the obligation of a State Party to accept the jurisdiction of the Sea-Bed 
Disputes Chamber of the International Tribunal for the Law of the Sea to the 
extent and in the manner provided for in Part XI, section s. 

•3. A State Party, which is a party to a dispute not covered by a 
declaration in force, shall be deemed to have accepted arbitration in 
accordance with Annex VII. 

•4. If the parties to a dispute have accepted the same procedure for the 
settlement of the dispute, it may be submitted only to that procedure, unless 
the parties otherwise agree. 

•s. If the parties to a dispute have not accepted the same procedure for 
the settlement of the dispute, it may be submitted only to arbitration in 
accordance with Annex VII, unless the parties otherwise agree. 

•6. A declaration made under paragraph l shall remain in force until 
three months after notice of revocation has been deposited with the 
Secretary-General of the United Nations. 

•1. A new declaration, a notice of revocation or the expiry of a 
declaration does not in any way affect proceedings pending before a court or 
tribunal having jurisdiction under this article, unless the parties otherwise 
agree. 

•a. Declarations and notices referred to in this article shall be 
deposited with the Secretary-General of the United Nations, who shall transmit 
copies thereof to the States Parties. 

•Article 288 

•Jurisdiction 

•1. A court or tribunal referred to in article 287 shall have 
Jurisdiction over any dispute concerning the interpretation or application of 
th1s Convention which is submitted to it in accordance with this Part. 

•2. A court or tribunal referred to in article 287 shall also have 
jurisdiction over any dispute concerning the interpretation or application of 
an international agreement related to the purposes of this Convention, which 
is submitted to it in accordance with the agreement. 

•J. The Sea-Bed Disputes Chamber of the International Tribunal for the 
Law of the Sea established in accordance with Annex VI, and any other chamber 
or arbitral tribunal referred to in Part XI, section 5, shall have 
jurisdiction in any matter which is submitted to it in accordance therewith. 
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•4. In the event of a dispute as to whether a court or tribunal has 
jurisdiction, the matter shall be settled by decision of that court or 
tribunal. 

•Article 289 

•In any dispute involving scientific or technical matters, a court or 
tribunal exercising jurisdiction under this section may, at the request of a 
party or proprio motu, select in consultation with the parties no fewer than 
two scientific or technical experts chosen preferably from the relevant list 
prepared in accordance with Annex VIII, article 2, to sit with the court or 
tribunal but without the right to vote. 

•Article 290 

•provisional measures 

•1. If a dispute has been duly submitted to a court or tribunal which 
considers that prima facie it has jurisdiction under this Part or Part XI, 
section S, the court or tribunal may prescribe any provisional measures which 
it considers appropriate under the circumstances to preserve the respective 
rights of the parties to the dispute or to prevent serious harm to the marine 
environment, pending the final decision. 

•2. Provisional measures may be modified or revoked as soon as the 
circumstances justifying them have changed or ceased to exist. 

•3. Provisional measures may be prescribed, modified or revoked under 
this article only at the request of a party to the dispute and after the 
parties have been given an opportunity to be heard. 

•4. The court or tribunal shall forthwith give notice to the parties to 
the dispute, and to such other States Parties as it considers appropriate, of 
the prescription, modification or revocation of provisional measures. 

•s. Pending the constitution of an arbitral tribunal to which a dispute 
is being submitted under this section, any court or tribunal agreed upon by 
the parties or, failing such agreement within two weeks from the date of the 
request for provisional measures, the International Tribunal for the Law of 
the Sea or, with respect to activities in the Area, the Sea-Bed Disputes 
Chamber, may prescribe, modify or revoke provisional measures in accordance 
with this article if it considers that prima facie the tribunal which is to be 
constituted would have jurisdiction and that the wrgency of the situation so 
requires. Once constituted, the tribunal to which the dispute has been 
submitted aay aodify, revoke or affirm those provisional measures, acting in 
conformity with paragraphs 1 to 4 • 
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•6. The parties to the dispute shall comply promptly with any 
provisional measures prescribed under this article. 

•Article 291 

•1. All the dispute settlement procedures specified in this Part shall 
be open to States Parties. 

•2. The dispute settlement procedures specified in this Part shall be 
open to entities other than States Parties only as specifically provided for 
in this Convention. 

•Article 292 

•prompt release of vessels and crews 

•1. Where the authorities of a State Party have detained a vessel flying 
the flag of another State Party and it is alleged that the detaining State has 
not complied with the provisions of this Con,ention for the prompt release of 
the vessel or its crew upon the posting of a reasonable bond or other 
financial security, the question of release from detention may be submitted to 
any court or tribunal agreed upon by the parties or, failing such agreement 
within 10 days from the time of detention, to a court or tribunal accepted by 
the detaining State under article 287 or to the International Tribunal for the 
Law of the Sea, unless the parties otherwise agree. 

•2. The application for release may be made only by or on behalf of the 
flag State of the vessel. 

•3. The court or tribunal shall deal without delay with the application 
for release and shall deal only with the question of release, without 
prejudice to the merits of any case before the appropriate domestic forum 
against the vessel, its owner or its crew. The authorities of the detaining 
State remain competent to release the vessel or its crew at any time. 

•4. Upon the posting of the bond or other financial security determined 
by the court or tribunal, the authorities of the detaining State shall comply 
promptly with the decision of the court or tribunal concerning the release of 
the vessel or its crew. 

•Article 293 

•Applicable law 

•1. A court or tribunal having jurisdiction under this section shall 
apply this Convention and other rules of international law not incompatible 
with this COnvention. 
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•2. Paragraph 1 does not prejudice the power of the court or tribunal 
having jurisdiction under this section to decide a case ex aeguo et bono, if 
the parties so agree. 

•Article 294 

•preliminary proceedings 

•1. A court or tribunal provided for in article 287 to which an 
application is made in respect of a dispute referred to in article 297 shall 
determine at the request of a party, or may determine proprio motu, whether 
the claim constitutes an abuse of legal process or whether prima facie it is 
well founded. If the court or tribunal determines that the claim constitutes 
an abuse of legal process or is prima facie unfounded, it shall take no 
further action in the case. 

•2. Opon receipt of the application, the court or tribunal shall 
immediately notify the other party or parties of the application, and shall 
fix a reasonable time-limit within which they may request it to make a 
determination in accordance with paragraph 1. 

•3. Nothing in this article affects the right of any party to a dispute 
to make preliminary objections in accordance with the ~pplicable rules of 
procedure. 

•Article 295 

•Exhaustion of local remedies 

•Any dispute between States Parties concerning the interpretation or 
application of this Convention may be submitted to the procedures provided for 
in this section only after local remedies have been exhausted where this is 
required by international law. 

•Article 296 

•rinality and binding force of decisions 

•1. Any decision rendered by a court or tribunal having jurisdiction 
under this section shall be final and ahall be complied with by all the 
parties to the dispute. 

•2. Any such decision shall have no binding force except between the 
parties and in respect of that particular dispute. 
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•sECTION 3. LIMITATIONS AND EXCEPTIONS TO APPLICABILITY OP SECTION 2 

•Article 297 

•Limitations on applicability of section 2 

•1. Disputes concerning the interpretation or application of this 
Convention with r&gard to the exercise by a coastal State of ita sovereign 
rights or jurisdiction provided for in this convention shall be subject to the 
procedures provided for in section 2 in the following cases& 

•(a) when it is alleged that a coastal State has acted in contravention 
of the provisions of this Convention in regard to the freedoms and 
rights of navigation, overflight or the laying of submarine cables 
and pipelines, or in regard to other internationally lawful uses of 
the sea specified in article sa, 

•(b) when it is alleged that a State in exercising the aforementioned 
freedoms, rights or uses has acted in contravention of this 
Convention or of laws or regulations adopted by the coastal State in 
conformity with this Convention and other rules of international law 
not incompatible with this ConvenionJ or 

•(c) when it is alleged that a coastal State has acted in contravention 
of specified international rules and standards for the protection 
and preservation of the marine environment which are applicable to 
the coastal State and which have been established by this Convention 
or through a competent international organization or diplomatic 
conference in accordance with this Convention. 

•2. (a) Disputes concerning the interpretation or application of the 
provisions of this Convention with regard to marine scientific research 
shall be settled in accordance with section 2, except that the coastal 
State shall not be obliged to accept the submission to such settlement of 
any dispute arising out ofa 

•(i) the exercise by the coastal State of a right or discretion in 
accordance with article 246J or 

•(ii) a decision by the coastal State to order suspension or cessation of 
a research project in accordance with article 253. 

•(b) A dispute arising from an allegation by the researching State that 
with respect to a specific project the coastal State is not exercising 
its rights under articles 246 and 253 in a manner compatible with this 
Convention shall be submitted, at the request of either party, to 
conciliation under Annex v, section 2, provided that the conciliation 
commission shall not call in question the exercise by the coastal State 
of its discretion to designate specific areas as referred to in article 
246, paragraph 6, or of ita discretion to withhold consent in accordance 
with article 246, paragraph 5. 
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•3. (a) Disputes concerning the interpretation or application of the 
provisions of this Convention with regard to fisheries shall be settled 
in accordance with section 2, except that the coastal State shall not be 
obliged to accept the submission to such settlement of any dispute 
relating to its sovereign rights with respect to the living resources in 
the exclusive economic zone or their exercise, including its 
discretionary powers for determining the allowable catch, its harvesting 
capacity, the allocation of surpluses to other States and the terms and 
conditions established in its conservation and management laws and 
regulations. 

•(b) Where no settlement has been reached by recourse to section 1 of 
this Part, a dispute shall be submitted to conciliation under Annex v, 
section 2, at the request of any party to the dispute, when it is alleged 
that a 

•(i) a coastal State has manifestly failed to comply with ita obligations 
to ensure through proper conservation and management measures that 
the maintenance of the living resources in the exclusive economic 
zone is not seriously endangered) 

•(ii) a coastal State has arbitrarily refused to determine, at the request 
of another State, the allowable catch and its capacity to harvest 
living resources with respect to stocks which that other State is 
interested in fishingJ or 

•(iii) a coastal State has arbitrarily refused to allocate to any State, 
under articles 62, 69 and 70 and under the terms and conditions 
established by the coastal State consistent with this Convention, 
the whole or part of the surplus it has declared to exist. 

•cc) In no case shall the conciliation commiasion substitute its 
~i&cretion for that of the coastal State. 

•(d) The report of the conciliation commiasion shall be communicated to 
the appropriate international organizations. 

•ce) In negotiating agreements pursuant to articles 69 and 70, States 
Parties, unleas they otherwise agree, shall include a clauae on measure& 
which they shall take in order to minimize the possibility of a 
diaagreement concerning the interpretation or application of the 
agreement, and on how they should proceed if a disagreement nevertheless 
ariees. 
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•Article 298 

•optional exceptions to applicability of section 2 

•1. When signing, ratifying or acceding to this Convention or at any 
time thereafter, a State may, without prejudice to the obligations arising 
under section 1, declare in writing that it does not accept any one or more of 
the procedures provided for in section 2 with respect to one or more of the 
following categories of disputesa 

•(a) (i) disputes concerning the interpretation or application of 
articles 15, 74 and 83 relating to sea boundary delimitations, 
or those involving historic bays or titles, provided that a 
State having made such a declaration shall, when such a dispute 
arises subsequent to the entry into force of this Convention 
and where no agreement within a reasonable period of time is 
reached in negotiations between the parties, at the request of 
any party to the dispute, accept submission of the matter to 
conciliation under Annex v, section 2J and provided further 
that any dispute that necessarily involves the concurrent 
consideration of any unsettled dispute concerning sovereignty 
or other rights over continental or insular land territory 
shall be excluded from such submission, 

•tii) after the conciliation commission has presented its report, 
which shall state the reasons on which it is based, the parties 
shall negotiate an agreement on the basis of that reportJ if 
these negotiations do not result in an agreement, the parties 
shall, by mutual consent, submit the question to one of the 
procedures provided for in section 2, unless the parties 
otherwise agreeJ 

•(iii) this subparagraph does not apply to any sea boundary dispute 
finally settled by an arrangement between the parties, or to 
any such dispute which is to be settled in accordance with a 
bilateral or multilateral agreement binding upon those partiesJ 

•tb) disputes concerning military activities, including military 
activities by government vessels and aircraft engaged in 
non-commercial service, and disputes concerning law enforcement 
activities in regard to the exercise of sovereign rights or 
jurisdiction excluded from the jurisdiction of a court or tribunal 
under article 297, paragraph 2 or 3J 

•(c) disputes in respect of which the Security Council of the united 
Nations is exercising the functions assigned to it ·by the Charter of 
the United Nations, unless the Security Council decides to remove 
the matter from its agenda or calls upon the parties to settle it by 
the means provided for in this Convention. 
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•2. A State Party which has made a declaration under paragraph 1 may at 
any time withdraw it, or agree to aubmit a dispute excluded by auch 
declaration to any procedure specified in this COnvention. 

•J. A State Party which has aade a declaration under paragraph 1 ahall 
not be entitled to submit any dispute falling within the excepted cat~ory of 
disputes to any procedures in this Convention as againat another State Party, 
without the consent of that party. 

•4 • If one of the States Parties has made a declaration under 
paragraph 1 (a), any other State Party may aubmit any dispute falling within 
an excepted category against the declarant party to the procedure apecified in 
auch declaration. 

•s. A new declaration, or the withdrawal of a declaration, does not in 
any way affect proceedings pending before a court or tribunal in accordance 
with this article, unless the parties otherwise agree. 

•6. Declarations and notices of withdrawal of declarations under this 
article shall be deposited with the Secretary-General of the United Nations, 
who shall transmit copies thereof to the States Parties. 

•Article 299 

•Right of the parties to agree upon a procedure 

•1. A dispute excluded under article 297 or excepted by a declaration 
made under article 298 from the dispute settlement procedures provided for in 
aection 2 may be aubmitted to such procedures only by agreement of the parties 
to the dispute. 

•2. Nothing in this section impairs the right of the parties to the 
dispute to agree to some other procedure for the settlement of auch dispute or 
to reach an amicable aettlement.• 
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Bilateral agreements 

603. Under a number of bilateral agreements, separate bodies are set up as 
authorities competent to decide the question of compensation. In a treaty between 
Finland and Sweden regarding their frontier rivers, !21 the Frontier River 
Commission is competent to take decisions on questions of compensation arising from 
activities within the scope of the agreement. Article 2 of chapter 7 provides: 

•The Frbntier River Commission may also take decisions otherwise than in 
connexion with applications for permission on questions of compensation 
arising from measures falling within the scope of this Agreement. 

•compensation for damage and inconvenience resulting from the measures 
referred to in chapter 3, article 21 shall, in the absence of agreement, be 
fixed by the Frontier River Commission.• 

Article 3 of the same chapter states that the applicable law, however, is that of 
the country in whose territory the injury has taken place. !!/ 

604. The competence of a claims commission for deciding the question of 
compensation has also been stipulated in an agreement between Canada and the United 
States. This Agreement, relating to certain rocket launches, !£1 states that if 
claims arising from these launches are not settled through negotiation, the two 
Governments may establish a Claims Commission, as provided for in Article XV of the 
Con?ention on International Liability for Damage Caused by Space Objects. The 
relevant paragraph of the Agreement provides: 

• • 0 • 

•xn the event that a claim arising out of these launches is not settled 
expeditiously in a mutually acceptable manner, the Government of the United 

!2f Agreement between Finland and Sweden concerning Frontier Rivers 
(15 December 1971). 

!!f Arti~le 3 of chapter 7 readsa 

•save as otherwise provided in this Agreement, the law of the State in 
which the property used is situated or in which loss, damage or inconvenience 
otherwise occurs shall apply in respect of the grounds for compensation, the 
right of the owner of property used or damaged to demand payment and the 
manner and time of payment of compensation.• 

!11 Agreement Effected by Exchange of Notes between the United States of 
America and Canada concerning Liability for Loss or Damage from Certain Rocket 
Launches (31 December 1974). 
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States and the Government of Canada shall 9ive consi~eration to the 
establishment of a Claims Commission such as that provided for in Article XV 
of the Convention on International Liability for Damage Caused by Space 
Objects with a view to arriving at a pr~pt and equitable settlement. 

• • ... [Emphasis added.) 

Judicial decisions and State practice other than agreements 

605. Most of the judicial decisions surveyed in this study were a~judicated by the 
Permanent Court of International Justice, by the International Court of Justice or 
by arbitration tribunals on the basis of agreements by the parties or a prior 
treaty obligation. At least one arbitral tribunal, the Trail Smelter Tribunal, in 
its decision, provided for an arbitration mechanism in the event that the States 
parties cannot agree on ~ification or amendment to the regime proposed by one 
Ude: 

•vi. Amendment or Suspension of the R!gime. 

•If at any time after December 31, 1942, either Government shall request 
an amendment or suspension of the regime herein prescribed an~ the other 
Government shall decline to agree to such request, there shall be appointed by 
each Government, within one month after the making or receipt respectively of 
such request, a scientist of reputeJ and the two scientists so appointed shall 
constitute a COmmission for the purpose of considering and acting upon such 
request. If the Commission within three months after appointment fail to 
agreement upon a decision, they shall appoint jointly a third scientist who 
shall be Chairman of the Commission' and thereupon the opinion of the 
majority, or in the absence of any majority opinion, the opinion of the 
Chairman shall be decisivec the opinion shall be rendered within one month 
af~er the choice of the Chairman. If the two scientists shall fail to agree 
upon a third scientist within the prescribed time, upon the request of either, 
he shall be appointed within one month from such failure by the President of 
the American Chemical Society, a scientific body having a membership both in 
the United States, Canada, Great Britain and other countriea. 

•Any of the periods of time herein prescribed aay be extended by 
agreement between the two Governments. 

•the Commission of two, or three scientists as the case may be, may take 
such action in compliance with or in denial of the requeat above referred to, 
either in whole or in part, as it deems appropriate for the avoidance or 
prevention of damage occurring in the State of Washington. The decision of 
the Commission shall be final and the Governments shall take such action as 
.. y be necessary to ensure due conformity with the decision, in accordance 
with the proviaiona of Article XII of the COnventi'on. 

•The compensation of the scientists appointed and their reasonable 
expenditures shall be paid by the Government which shall have requested a 
decision) if both Governments shall have made a request for decision, such 
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expenses shall be shared equally by both Governmentsa provided, however, that 
if the Commission in response to the request of the United States shall find 
that notwithstanding compliance with the regime in force damage has occurred 
through fumes in the State of Washington, then the above expenses shall be 
paid by the Dominion of canada.• ill 

3. Applicable law 

Multilateral agreements 

606. It appears that international law is applicable to disputes arising from 
activities which are solely performed by States. Domestic laws, on the other hand, 
are applicable to disputes arising from activities mostly of a commercial nature. 
The latter activities are substantially dominated by private entities. The 
Convention on International Liability for Damage Caused by Space Objects regulates 
space activities at present controlled by States and provides that international 
law and the principles of justice and equity are the applicable law in accordance 
with which compensation and such reparation in respect of the damage as will 
restore the person, natural or judicial, State or international organization, 
should be accorded. Article XII provides: 

•Article XII 

•The compensation which the launching State shall be liable to pay for 
damage under this Convention shall be determined in accordance with 
international law and the principles of justice and equity, in order to 
provide such reparation in respect of the damage as will restore the person, 
natural or juridical, State or international organization on whose behalf the 
claim is presented to the condition which would have existed if the damage had 
not occurred.• 

607. Similarly, article 293 of the Convention on the Law of the Sea provides that 
when a court or a tribunal is resolving a dispute regarding the application or 
interpretation of the convention, it shall apply the Convention and other rules of 
international law not incompatible with the Convention. However, when parties to a 
dispute agree, a court or a tribunal can decide a case ex aequo et bono. 
Article 293 providesa 

•Applicable law 

•1. A court or tribunal having jurisdiction under this section (sect. 2 
of part XV) shall apply this Convention and other rules of international law 
not incompatible with this Convention. 

•2. Paragraph 1 does not prejudice the power of the court or tribunal 
having jurisdiction und•r this section to decide a case ex aequo et bono, if 
the parties so agree.• 

!lj United Nations, Reports of International Arbitral Awards, vol. III, 
p. 1978. 
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608. By court, the Convention, refers to the International Court of Justice or the 
International Tribunal for the taw of the Sea. 

609. On the other han~, the l.~ditional Convention to the International Convention 
concerning the Carriage of Passengers and Luggage by Rail (CIV) of 26 February 1961 
relating to the liability of railways for death of and personal injury to 
passengers, regulating basically a commercial activity, provides for the 
application of national law. l.rticle 6 of the Convention provide&\ 

• ••• 

•2. The amount of damages to be awarded under paragraph 1 shall be 
determined in accordance with national law. However, in the event of the 
national law providing for a ~ximum limit of less than 200,000 franca, the 
li~it per passenger ahall, for the purposes of this Convention, be fixed at 
200,000 francs in the form of a lump aum or of an annuity corresponding to 
that aJDOunt. • 

610. Similarly, the Convention on the Liability of Operators of Nuclear Ships 
provides for the application of national law. l.rticle VI of the Convention 
provide&\ 

·~here proviaiona of national health insurance, aocial insurance, aocial 
security, workmen•s'co~pensation or occupational disease compensation systems 
include compensation for nuclear damage, rights of beneficiaries under auch 
systems and rights of aubrogation, or of recourse against the operator, by 
virtue of such systems, shall be determined by the law of the Contracting 
State having established auch systems. However, if the law of such 
Contracting State allows claims of beneficiaries of auch aystems and auch 
rights of subrogation and recourse to be brought against the operator in 
confor~ity with the terms of this Convention, this shall not result in the 
liability of the operator exceeding the amount apecified in paragraph l of 
Article 111. • 

6ll •. Under the International COnvention ~elating to the Limitation of the Liability 
of Owners of Sea-going Ships, claims for liability and compensation are brought to 
the relevant national courts of the contracting parties and the national law is 
applicable as far as the procedure of bringing such claims is concerned, and also 
as to the time limits within which such actions ahall be brought or prosecuted 
(art. 5 (S)). The national law will determine who has the burden to prove whether 
or not the accident causing the injury baa been the reault of negligence 
(art. l (6)). 

Bilateral agree~nta 

612. The provialona of bilateral agree~ents them1elvea appear to be the applicable 
law to a ~i1pute. In a few agreementa, however, the domestic laws of one of the 
parties have ~n recogni&ed as the applicable lav. ror example, article 6 of the 
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Convention betveen Norvay and Sveden !!I provides that the law of the country in 
whose territory the dar~qe has occurred governs the question of compensation: 

•with regard to compensation for damage or nuisances resulting from an 
undertaking, the law of the country in which the damage or nuisance occurs 
shall apply. With regard to measures for preventing or reducing the damage or 
nuisance, the law of the country in which the measures are to be carried out 
shall apply.• 

613. The United States, in separate agreements vith Italy and the Netherlands 
' regarding the use of their porta for the United States nuclear ship Savannah has 

recognized the jurisdiction of the courts of Italy and of the Netherlands to decide 
on the liability of the United States for the injuries its ship may cause in their 
territories. The Agreement with the Netherland• provides for the application of 
the existing principles of 1av. Article l of the Agreement !if provides• 

•The United States shall provide compensation for damage which arises out 
of or results from a nuclear incident in connection with the design, 
development, construction, operation, repair, maintenance or use of the 
N.S. Savannah provided, and to the extent, that any competent court of the 
Netherlands or a Commission to be established under Netherlands law, 
determines the United States to be liable for public liability. The 
principles of law which shall govern the liability of the United States for 
any such damage shall be those in existence at the time of the occurrence of 
the said nuclear incident.• [Emphasis added.) 

614. In ita 1964 Agreement vith Italy, !!/ the United States accepted the 
competence of the Italian courts and the applicability of the Italian lav. 
Article VIII of that Agreement provides& 

• 

•Article VIII 

•Liability for Damage 

•within the limitations of liability set by United States Public Law 
85•256 (annex 'A'), as amended by 85•602 (annex 'B'), in any legal action or 
·~roceeding brought in personam against the United States in an Italian court, 
~he United States Government will pay compensation for any responaibility 

!!I Convention between Norway and Sveden on Certain Questions Relating to the 
Law on Watercourses (11 May 1921). 

~ Agreement between the Government of the Kingdom of the Netherlands and 
the Government of the United States of America on Public Liability for Damage 
Caused by the N.S. Savannah (6 February 1963). 

!!I Agreement between the Government of the United States of America and the 
Government of Italy on the Use of Italian Porta by the N.S. Savannah 
(23 November 1964). 
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which an Italian court may find, according to Italian law, for any damage to 
people or goods deriving from a nuclear incident in connection with, arising 
out of or resulting from the operation, repair, maintenance or use of the 
Ship, in which the N.S. Savannah may be involved within Italian territorial 
waters, or outside of them on a voyage to or from Italian ports if damage is 
caused in Italy or on ships of Italian registry.• (Emphasis added.] 

615. By the 1965 Agreement with Italy !21 in which a private entity vas operating 
the N.S. Savannah, the United States, after referring to the inapplicability of the 
1964 Agreement, agrees to a new provision on liability in which the competence of 
the Italian courts is recognized but the applicable law is unstated. The new 
Agreement providess 

•xn view of the inapplicability of the Agreement of November 23, 1964 to 
the new situation, the Embassy proposes that the following shall constitute 
the agreement between the two Governments in the new situation. 

•within the limitation of liability set by United States Public 
Law BS-256 (Annex A), as amended by 85-602 (Annex B) in any legal action or 
proceeding brought in personam against the operator to the N.S. Savannah in an 
Italian court, the United States Government will provide compensation by way 
of indemnity for any legal liability which an Italian court may find for any 
damage to people or goods deriving from a nuclear incident in connection with, 
arising out of or resulting from the operation, repair, maintenance or use of 
the N.S. Savannah, in which the N.S. Savannah may be involved within Italian 
territorial waters, or outside of them on a voyage to or from Italian ports if 
4amage is caused in Italy or on ships of Italian registry. Within the -
SSOO million limitation in such public laws, the operator of the ship shall be 
subject to the jurisdiction of the Italian court and shall not invoke the 
provisions of Italian law or any other law relating to the limitation of 
shipowner's liability.• 

616. It is atated in the Agreement that the operator of the ship will not invoke 
the provisions of Italian law to limit its liability. ~his language, together with 
the reference to the jurisdiction of Italian courts, may be taken to imply that 
Italian law is also applicable in a way similar to the 1964 Agreement. In the 
above two agreements, the limitation of liability aet by United States Public Law 
85•256, as amended by Public Law 85-602, is also applicable. Thus article 6 of the 
Agreement with the Netherlands states that the definition of the terms •persons 
indemnified•, •public liability• and •nuclear incident• have in the agreement the 
same meaning as found in section ll of the United States Atomic Energy Act of 1954 
as amended (United States Code, title 42, sect. 2014). Article 6 of this Agreement 
provides\ 

!1/ Exchange of notes constituting an agreement between the United States of 
America and Italy concerning liability during private operations of the 
N.S. Savannah (16 December 1965). 
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•As used in this Agreement and ita Annex, the terms 'persons 
indemnified', 'public liability' and 'nuclear incident' have the same meaning 
as in the definitions of those terms found in Section 11 of the United States 
Atomic Energy Act of 1954, as amended (U.s. Code, Title 42, Section 2014).• 

617. Hence it appears that in addition to the treaties and the domestic laws of 
both •potentially injured States•, Italy and the Netherlands, certain laws of the 
acting State, the United States, are also applicable. In the Agreement with the 
Netherlands, the principles of law are also relevant and applicable. Furthermore, 
under the Agreement with the Netherlands, the United States will be liable for 
injuries caused to any person in the Netherlands territorial waters under the law 
of a country other than the Netherlands. Hence a law of a third State may also be 
applicable. Article 2 of the Agreement providesa 

•The United States shall indemnify any person who on account of any act 
or omission committed on Netherlands territory is held liable for public 
liability under the law of a country other than the Netherlands for damage as 
described in Article 1.• 

Of course, it is unclear from the Agreement which court is competent to apply the 
law of the third State. 

618. In an agreement with Ireland for the use of its port by the United States 
N.S~ Savannah, the United States submits to Irish courts for injuries its ship 
causes in Irish territory or outside Ireland during a voyage of the ship to or from 
Ireland and causing damage to Ireland. Under this Agreement, the limitation on 
liability under the United States public law, the terms of the Agreement itself, as 
well as the domestic law of Ireland are applicable. 
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Judicial decisions and State practice other than agreements 

619. Under Article 38 of the Statute of the Permanent Court of International 
Justice as well as of the Statute of the International court of Justice, the 
function of the Court is to decide disputes coming before them in accordance with 
international law. The sources of international law under Article 38 of the 
Statute of the International Court of Justice are: 

• . . . 
•a. international conventions, whether qeneral or particular, 

establishing rules expressly recognized by the contesting StatesJ 

•b. international custom, as evidence of a qeneral practice accepted as 
law1 

•c. the qeneral principles of law recognized by civilized nations, 

•d. subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, as 
subsidiary means for the determination of rules of lawt 

• • ... 
620. Under this article, if the parties agree, the court has the competence to 
decide their case ex aequo et bono. The decisions of the international courts . 
bearing on issues of extraterritorial injuries and liability have been made within 
~hat framework of law. 

621. The decisions of the arbitral tribunals have also been handed down under the 
treaty obligations among the parties as well as international law, and occasionally 
the domestic law of States. The Trail Smelter Tribunal examined the decisions of 
the United States Supreme Court as well as other sources of law and reached the 
conclusion that •under the principles of international law, as well as of the ~ 
of the United States, no State has the right to use or permit the use of its 
territory in such a manner as to cause injury by fumes in or to the territory of 
another ••• •. !!I 

622. In their official correspondence, States have referred to international law 
and general principles of law, as well as the treaty obligations. Canada's claim 
for damages for the crash of the Soviet Cosmos 9S4 was based on treaty obligations 
as well as the •general principles of law recognized by civilized nations•. !!/ 
Regional principles or s~andards of behaviour have been considered relevant in 

!!I 
p. 1965. 

United Nations, Reports of International Arbitral Awards, vol. Ill, 
£111phaa is added. 

!!/ International L!gal Materials, vol. 18, p. 901. Emphasis added. 
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State interactions. The principles accepted in Europe regarding the requirement of 
prior negotiation with neighbours by States whose activities may be injurious to 
them were mentioned in 1973 by the Dutch Government in relation to the intention of 
the Belgian Government to construct a refinery near its frontier with the 
Netherlands. i£1 Similarly, the United States Government in an official letter to 
Mexico regarding Mexico's protective measure for the prevention of flood, referred 
to the •principle of international law which obligates every State to respect the 
full sovereignty of other States•. ~ 

623. Decisions of domestic courts in addition to the domestic law have referred to 
the applicability of international law, international comity, etc. For example, 
the German COnstitutional court, in regard to a provisional decision concerning the 
flow of waters of the Danube in wQrttemberg and Prussia v. ~' measured the. 
interference with the flow of international rivera under international law. 
It stated that •only considerable interference with natural flow of international 
rivera can form the basis for claims under international law•. ~ References to 
international duty were made by the Italian Court of cassation in Roja. It stated 
that a State •cannot disregard the international duty, ••• not to impede or to 
destroy ••• the opportunity of other States to avail themselves of the flow of 
water for their own national needs.• ~ And, finally, the United States Supreme 
Court referred to the law of nations in ita decision on United States v. Arizona. 
It cited •the law of nations requir{ing] every national Government to use 'due 
diligence' to prevent a wrong being done within its own dominion to another 
nation ••• •. ~ 

c. Enforcement of judgements 

624. An effective and essential element in the protection of the right of injured 
parties is the enforceability of awards and judgements on compensation. State 
practice has made reference to the principle that States should not put obstacles 
in the way of or claim immunity from judicial proceedings dealing with disputes 
arising from extraterritorial injuries from activities undertaken within the 
juriadiction of a State. Thus States have agreed to enforce the awards rendered by 
competent decision makers regarding disputes arising from such injuries. 

~ Belgium Parliamentary Records, Recueil de points de vue belges, 
19 July 1973, p. 19. 

!!/ M. white~n, Digest of International Law, vol. 6, p. 265. 

~ Hackworth, Digest of International Law, vol. 1, P• 598. Emphasis added. 

~ International Law Reports (1938-1940), p. 121. Emphasis added. 

!!I Unlted States Reports, vol. 120, P• 484. 
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625. This last step in the protection of the rights of injure~ parties has been 
incorporated in multilateral agree~ents. They provide that a final judge~ent on 
compensation shall be enforced in the territory of contracting parties and that 
parties shall not invoke jurisdictional immunities. For example, the Convention on 
Third Party Liability in the Field of Nuclear Energy provides that final judge~ents 
rendered by the competent court under the Convention is enforceable in the 
territory of any of the contracting parties. Article 13 of the Convention provideaa 

•Article 13 

• . . . 
•(e) Judgments entered by the competent court under this article after 

trial, or by default, ahall, when they have become enforceable under the law 
applied by that court, become enforceable in the territory of any of the other 
Contracting Parties as soon as the formalitie& required by the Contracting 
Party concerned have been co~plied with. The merits of the case shall not be 
the subject of further proceedings. ~he foregoing provisions ahall not apply 
to interim judg~enta. · 

•(f) lf an action is brought against a Contracting Party as an operator 
liable under this Convention, auch Contracting Party ~y not invoke any 
jurisdictional immunities before the court co~petent in accordance with thia 
article.• (Emphasis added.] 

626. A a1~1lar language has been incorporated in the Convention on Damage Caused by 
Foreign Aircraft to ~hird Parties on the Surface. A final judgement of the 
qompetent court ia enforceable in the territory of any contracting party when the 
judgement has complied with the procedures required by that State for enforce~ent. 
~ticle 20 of the Convention provideaa 

•Aft.icle 20 

• . . . 
••. ~here any final judgment, including a judg~ent by default, ia pronounced 
by a court competent in conformity vith this Convention, on vhich execution 
can be issued according to the procedural law of that court, the judg~ent 
ahall be enforceable upon co~pliance with the formalities prescribed btEthe 
la~s of the Contracting State, or of any territory, State or provlnceereof, 
vhere execution is applied fora 

•(~) in the Contracting State vhere the judgment ~ebtor baa hil residence 
or principal place of bueineal or, 

•(E) if the asseta available in that State and in the State vhere the 
judg~ent was pronounced are insufficient to aatiafy the judg~nt, in any other 
Contracting State vhere the judgment debtor has asseta. 
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•s. Notwithstanding the provisions of paragraph 4 of this Azticle, the court 
to which application is made for execution may refuse to issue execution if it 
is proved that any of the following circumstances exist• 

•(a) the judgment was given by default and the defendant did not acquire 
knowledge of the proceedings in sufficient time to act upon it1 

·c~) the defendant was not given a fair and adequate opportunity to 
defend his interests, 

•(£) the judgment is in respect of a cause of action which had already, 
as between the same parties, formed the subject of a judgment or an arbitral 
award which, under the law of the State where execution is sought, is 
recognized as final and conclusiveJ 

·c~) the judgment has been obtained by fraud of any of the parties, 

•(e) the right to enforce the judgment is not vested in the person by 
whom the application for execution is made. 

•6. The merits of the case may not be reopened in proceedings for execution 
under paragraph 4 of this Article. 

•1. The court to which application for execution is made may also refuse to 
issue execution if the judgment is contrary to the public policy of the State 
in which execution is requested. 

•s. If, in proceedings brought according to paragraph 4 of this Article, 
execution of any judgment is refused on any of the grounds referred to in 
subparagraphs (~), (~) or C£> of paragraph 5 or paragraph 7 of this Article, 
the claimant shall be entitled to bring a new action before the courts of the 
State where execution has been refused. The judgment rendered in such new 
action may not result in the total compensation awarded exceeding the limits 
applicable under the provisions of this Convention. In such new action the 
previous judgment shall be a defence only to the extent to which it has been 
satisfied. The previous judgment shall cease to be enforceable as soon as the 
new action has been started. 

•The right to bring a new action under this paragraph shall, 
notwithstanding the provisions of Article 21, be subject to a period of 
l~mitation of one year from the date on which the claimant has received 
notification of the refusal to execute the judgment. 

•g. Notwithstanding the provisions of paragraph 4 of this Article, the court 
to which application for execution is made shall refuse execution of any 
judgment rendered by a court of a State other than that in which the damage 
occurred until all the judgments rendered in that State have been satisfied. 
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•The court applie4 to shall also refuse to issue execution until final 
judgment has been given on all actions filed in the State where the damage 
occurred by those persons who have complied with the time limit referred to in 
Article 19, if the judgment debtor proves that the total amount of 
compensation which might be awarde4 by such judgments might exceed the 
applicable limit of liability under the provisions of this Convention. 

•similarly such court shall not grant execution when, in the case of 
actions brought in the State where the damage occurred by those persons who 
have complied with the time limit referred to in Article 19, the aggregate of 
the judgments exceeds the applicable limit of liability, until such judgments 
have been reduced in accordance with Article 1•. 
•10. Where a judgment is rendered enforceable under this Article, payment of 
costs recoverable under the judgment shall also be enforceable. Nevertheless 
the court applied to for execution may, on the application of the judgment 
debtor, limit the amount of such costs to a sum equal to ten per centum of the 
amount for which the judgment is rendered enforceable. The limits of 
liability prescribed by this Convention shall be exclusive of costa. 

•11. Interest not exceeding four ptr centum per annum may be allowed on the 
judgment debt from the date of the judgment in respect of which execution is 
granted. 

•12. An application for execution of a judgment to which paragraph 4 of this 
Article applies must be made within five years from the date when such 
judgment became final.• (Emphasis added.) 

627. When the execution of a judgement is contrary to the public policy of the 
State where it is to be enforced, that State may refuse execution (art. 20, 
p.ra. 7). Thus, when a judgement is obtained by fraud or is given by default where 
the defendant was not given sufficient time to act or was not given a fair and 
adequate opportunity to defend its interests, the application for execution may be 
rejecte4 under this convention (art. 20, para. 5, and art. 8). Final judgements 
rendered by competent courts under the Additional Convention to the International 
Convention concerning the Carriage of Paasengers and Luggage by Rail (CIV) of 
26 February 1961 relating to the liability of railways for death of and personal 
injury to passengers are enforceable in any other contracting State. Article 20 of 
the Convention providess 

•Article 20 

Execution of judgments. Security.for coats 

•1. Judgments entered by the competent court under the provisions of 
this Convention after trial, or by default, shall, when they have become 
enforceable under the law applied by that court, become enforceable in any of 
the other Contracting States as soon as the formalities required in the State 
concerned have been c~plied with. The merits of the case shall not be the 
subject of further proceedings. · 
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•The foregoing provisions shall not apply to interim judgments nor to 
awards of damages in addition to costs, against a plaintiff who fails in his 
action. 

•settlements concluded between the parties before the competent court 
with a view to putting an end to a dispute, and which have been entered on the 
record of tpat court, shall have the force of a judgment of that court. 

•2. Security for costs shall not be required in proceedings arising out 
of the provisions of this Convention.• [Emphasis added.] 

628. The Vienna Convention on Civil Liability for Nuclear Damage has similar 
language. Article XII of the Convention provides& 

•ARTICLE XII 

•1. A final judgment entered by a court having jurisdiction under Article XI 
shall be recognized within the territory of any other Contracting Party, 
except -

•(a) where the judgment was obtained by fraud, 

•(b) where the party against whom the judgment was pronounced was not 
given a fair opportunity to present his case, or 

•(c) where the judgment is contrary to the public policy of the 
Contracting Party within the territory of which recognition is 
sought, or is not in accord with fundamental standards of justice. 

•2. A final judgment which is recognized shall, upon being presented for 
enforcement in accordance with the formalities required by the law of the 
Contracting Party where enforcement is sought, be enforceable as if it were a 
judgment of a court of that Contracting Party. 

•3. the merits of a claim on which the judgment has been given shall not be 
subject to further proceedings.• (Emphasis added.] 

629. Under the Convention on Civil Liability for Oil Pollution Damage Resulting 
from Exploration for and Exploitation of Seabed Mineral Resources, a judgement 
given by a competent domestic court of a contracting party, which is not subject to 
ordinary forms of review and is enforceable in the State of origin, shall be 
recognized in the territory of other State parties. If, however, the judgement is 
obtained by fraud, or if the defendant was not given reasonable notice and a fair 
opportunity to present his case, the judgement will not be enforced (art. 12 (1)). 
Paragraph 2 of article 12 provides that a judgement given under paragraph 1 of the 
same article should be enforceable in the territory of any State party to the 
Convention after the •formalities• required by that State are complied with. Those 
formalities, however, should ~either reopen the case nor raise the question of 
applicable law. Article 12 provides& 
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•1. Any judgment given by a court with jurisdiction in accordance with 
Article 11, which is enforceable in the State of origin where it ia no lon9er 
aubject to ordinary forms of review, shall be recognized in any State Party, 
except a 

•(~} where the judgment was obtained by fraudr or 

•(~) where the defendant was not given reasonable notice and a fair 
opportunity to present his case. 

•2. A judgment recognized under paragraph 1 of this Article shall be 
enforceable in each State Party as soon as the formalities required in that 
State have been complied with. ~he formalities 1hall not permit the merits of 
the case to be reopened, nor a reconsideration of the applicable law.• 

630. Under this Convention, if the operator is a State party it will still be 
sub;ect to the national court of the controlling State or the State in whose 
territory the damage has occurred. In such a case, the State operator is r~uired 
to waive all sovereign immunity defences. Article,l3 provides& 

•where a State is the operator, such State shall be subject to suit in 
the jurisdictions set forth in Article 11 and shall waive all defences based 
on its status as a sovereign State.• 

631. The Convention on International Liability for Damage Caused by Space Objects 
provides a different language on enforceability of awards. Under Article XIX of 
this Convention, if the parties agree that the decision of the Claims Commission 
shall be final, the decision will be final and enforceable. Otherwise, the 
decision of the Claims Commission wi~l be recommendatory and the parties should 
~onsider it in good faith. Hence the enforceability of awards depends entirely on 
the consensus of the parties. Article XIX of the Convention provides' 

•Article XIX 

•1. The Claims Commission shall act in accordance with the provisions of 
article XII. 

•2. The decision of the Commission shall be final and binding if the 
parties have so agreedJ otherwise the Commission shall render a final and 
recommendatory award, which the parties shall consider in 9ood faith. The 
Commission shall state the reasons for its decision or award.• 

632. ~e International Convention on Civil Liability for Oil Pollution Damage 
provides for the enforceability of final judgements in any contracting State. 
Article X of the Convention providesa 
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•ARTICLE X 

•1. AnY judgment given by a Court with jurisdiction in accordance with 
Article IX which is enforceable in the State of origin where it is no longer 
subject to ordinary forms of review, shall be recognized in any Contracting 
~, excepta 

•ca> where the j d i d u gment was obta ned by frau 1 or 

•(b) where the defendant was not given reasonable notice and a fair 
opportunity to present his case. 

•2. A judgment recognized under paragraph 1 of this Article shall 
be enforceable in each Contracting State as soon as the formalities required 
in that State have been complied with. The formalities shall not permit the 
merits of the case to be re-opened.• [Emphasis added.] 

633. In addition, the Convention provides that States will waive all defences of 
sovereign immunity. Article XI of the Convention provides& 

•Article XI 

• 

•2. With respect to ships owned by a Contracting State and used for 
commercial purposes, each State shall be subject to suit in the jurisdictions 
set forth in Article IX and shall waive all defences based on its status as a 
sovereign State.• [Emphasis added.] • 

634. Finally, the Kuwait Regional Convention on the Protection and Development of 
the Marine Environment and the Coastal Areas limits invoking sovereign immunity 
only in legal action involving ships owned or operated by a State and used only on 
government non-commercial activities. Article XIV of the Convention provides: 

•ARTICLE XIV 

Sovereign immunity 

•warships or other ships owned or operated by a State, and used only on 
Government non-commercial service, shall be exempted from the application of 
the provisions of the present convention. Each Contracting State shall, as 
far as possible, ensure that its warships or other ships owned or operated by 
that State, and used only on Government non-commercial service, shall comply 
with the present Convention in the prevention of pollution to the marine 
environment.• 

Bilateral agreements 

635. Explicit and implicit references to the enforcement of judgements regarding 
liability for extraterritorial injuries have been made in bilateral agreements. 
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Articles 18 anO 19 of an agreement between Liberia and the Federal Republic of 
-. Germany concerning the visit of the Federal Republic of Germany'• nuclear ahip to 

Liberian ports ~provide that final judgements of Liberian courts regarding 
nuclear injuries caused by the ship shall be recognized in the PeOeral Republic of 
Germany. Those afticles provide& 

•Article 18 

•(l) Any definite judgement passed by Liberian courts on a nuclear 
incident caused by the Ship ahall be recognized in the Federal Republic of 
Germany if, under para. l of Article X of the Convention, jurisdiction lies 
with the Liberian courts. 

•(2) Recognition of a judgement may be refused only if 

•(a) the judgement vas obtained by fraudJ 

•(b) a legal proceeding between the same parties and on account of the aame 
subject matter is pending before a court in the Federal Republic of 
Germany and if application was first made to this court1 

•(c) the judgement is contrary to a definite decision passed by a court in the 
Federal Republic of Germany on the subject matter between the same 
partie& I 

•(d) the operator of the Ship did not enter an appearance in the proceeding 
and if the document instituting the proceeding was served on him not 
effectively according to the laws of the Republic of Liberia, or not on 
him personally in the Republic of Liberia or not by qranting him German 
legal assistance or not in due time for the operator of the Ship to 
defend himself, or if the operator can prove that he was unable to defend 
himself because, without any fault on his part, he did not receive the 
doe~ent for the institution of the legal proceeding or received it too 
late. 

•(3) In no event will the merits of any case be aubject to review. 

~ Treaty between the Republic of Liberia and the Federal Republic of 
Germany on the Uae of Liberian Waters and Porta by N.S. Otto Hahn (27 May 1970). 
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•Article 19 

•Any judgement passed by Liberian courts, which are recognized according 
to Article 18 of this Treaty and which are enforceable under Liberian law, 
shall be enforceable in the Federal Republic of Germany as soon as the 
formalities required by the law of the Federal Republic of Germany have been 
complied with.• 

636. Under article VIII of a treaty concerning the use of Italian ports by the 
United States N.S. Savannah, i!( the United States agreed not to plead the defence 
of sovereign immunity and to submit to the jurisdiction of Italian courts in case 
of a nuclear accident involving the Savannah. The relevant paragraph of 
article VIII providess 

•subject to the SSOO million limitation in such public laws, the United 
States Government agrees not to interpose the defence of sovereign immunity 
and to submit to the jurisdiction of the Italian court and not to invoke the 
provisions of Italian laws or any other law relating to the limitation of 
ship-owners' liability.• 

637. The article appears to refer only to the initial jurisdiction of the Italian 
courts. It does not appear to constitute waiver of immunity from the execution of 
judgements. However, it may be implied that the United States has agreed to give 
effect voluntarily to any judgement rendered against it. It may also be plausibly 
maintained that the language is general enough to include initial jurisdiction as 
well as execution. 

638. In a similar agreement with Ireland, l1/ the United States has agreed not to 
plead sovereign immunity in any legal action or proceeding brought in personam 
aga1nst the United States in an Irish court regarding nuclear injuries involving 
the Savannah. Paragraph (3} of the Agreement provides& 

•(J) Subject to the provisions of this Agreement in any legal action or 
proceeding brought in personam against the United States, in an Irish court, 
on account of any nuclear incident caused by the ship in Irish waters, or 
occurring outside Ireland during a voyage of the ship to or from Ireland and 
causing damage in Ireland, the United States Government 

•(a) shall not plead sovereign immunityJ 

•(b) shall not seek to invoke the provisions of Irish law or any other law 
relating to the limitation of shipowner's liability.• 

~ Agreement between the Government of the United States of America 
and the Government of Italy on the Use of Italian Ports by the N.S. Savannah 
(23 November 1964). 

~ Exchange of notes constituting an agreement relating to public liability 
for damage caused by the N.S. Savannah (18 June 1964). 
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This paragraph may also be interpreted to imply United States consent to satisfy 
: a~y judgement rendered by Irish courts. 

Judicial decisions and State practice other than agreements 

639. The issue of enforcement of awards and judgements by the arbitral tribunals 
and courts has not been raised in judicial decisions surveyed in the present 
study. Official correspondence between States has usually led to compromises 
between them and, in most cases, States have complied with those decisions. 
The content of that correspondence was examined in previous chapters. 
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· Annex I 

MULTILATERAL AGREEMENTS 

1. Agreement between Germany, Federal Republic of, France, Luxembourg, 
Netherlands and Switzerland on the International Commission for the protection of 
the Rhine against pollution (29 April 1963), United Nations, Treaty Series, 
vol. 994, p. 3. 

2. Additional Agreement to the above-mention Agreement, (3 December 1976). 

3. Additional Convention to the International Convention concerning the carriage 
of passengers and luggage by rail (CIV) of 26 February 1961 relating to the 
liability of railways for death of and personal injury to passengers [(with 
Protocol B) 1 July 1966- Protocol I, 31 December 1971), Cmnd. 5249. 

4. Draft Convention on Liability and Compensation in Connexion with the Carriage 
of Noxious and Hazardous Substances by Sea (1981), IMO doe. LEG/CONF.6/3. 

s. Convention for the Protection and Development of the Marine Environment of the 
Wider Caribbean Region (24 March 1983), International Legal Materials, 
vol. 22, p. 221. 

6. Convention for the Protection of the Mediterranean Sea against Pollution 
(16 February 1976), United Nations, Treaty Series, I-16908. 

7. Convention on Civil Liability for Oil Pollution Damage from Off Shore 
Operations (17 December 1976), Cmnd. 6791. 

8. Convention on Damage Caused by Foreign Aircraft to Third Parties on the 
Surface (7 October 1952), United Nations, Treaty Series, vol. 310, p. 181. 

9. Convention on International Liability for Damage Caused by Space Objects 
(29 March 1972), United Nations, Treaty Series, vol. 961, p. 187. 

10. Convention on Limitation of Liability for Maritime Claims (19 November 1976), 
IMO doc., MISC (84) 2. 

11. Convention on the Prevention of Marine Pollution by Dumping of wastes and 
Other Matter (29 December 1972), International Legal Materials, vol. 11, 
p. 1291. 

12. Convention on the Eatablishment of an International Fund for compensation for 
Oil Pollution Damage (18 December 1971), United Nations, Treaty Series, 
1-17l46. 

/ ... 

• 

. ' 

I, 



• 

• 

A/CN.C/384 
English 
Page 371 

13. Convention on the Liability of Operators of Nuclear Ships (25 May 1962), 
American Journal of International Law, vol. 57, p. 268, IAEA, 1976, No. 4 • 

14. Convention on LOng-range Transboundary Air Pollution (13 November 1979), 
International Legal Materials, vol. 18, p. 1442. 

15. Convention on the Prevention of Marine Pollution from Land-based Sources 
(4 June 1974), International Legal Materials, vol. 13, p. 352. 

16. Convention on the Prohibition of Military or Any Other Hostile Use of 
Environmental Moaification Techniques (10 December 1976), United Nations, 
Treaty Series, 1-17119. 

17. Convention on the Protection of Lake Constance from Pollution 
(27 October 1960), Ruster and Simma, eds., International Protection of the 
Environment, vol. X, p. 4814. 

18. Convention on the Protection of the Environment between Denmark, Finland, 
Norway and Sweden (19 February 1974), United Nations, Treaty Series, I-16770. 

19. Convention on the Protection of the Marine Environment of the Baltic Sea Area 
(22 March 1974), Ruster and Simma, eds., International Protection of the 
Environment, vol. 2, p. 683. 

30. Convention on Third Party Liability in the Field of Nuclear Energy 
(29 July 1960) ana its Additional Protocol (28 January 1964) United Nations, 
Treaty Series, vol. 956, p. 251. 

21. Convention relating to the protection of the Rhine against chemical pollutants 
(with annexes) (3 December 1976} United Nations, Treaty Series, l-17511. 

22. Convention Relating to Civil Liability in the Field of Maritime Carriage of 
Nuclear Material (17 December 1971), United Nations, Treaty Series, vol. 974, 
p. 255. 

23. Convention on the taw of the Sea (1982), Sales No. 83.v.s. 

24. Exchanges of letters constituting an agreement between the Governments of the 
French Republic, the Federal Republic of Germany and the Swiss Federal Council 
concerning the establishment of an intergovernmental commission on contiguity 
problems in frontier regions, Unite~ Nations, Treaty Series, vol. 1036, p. 367. 

25. European Agreement on the Restriction of the Uae of Certain Detergents in 
•ashlng and Cleaning Products (16 September 1968); European Treaty Series, 
No. 64. 

26. International Convention concerning the use of broadcasting in the cause of 
peace (23 September 1936), League of Nations, Treaty Series, vol. CLXXXVI, 
p. 301 • 
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27. International Convention for Conservation of Atlantic Tunas (14 May 1966), 
United Nations, Treaty Series, vol. 673, p. 63. 

28. International Convention for the Northwest Atlantic Fisheries 
(8 February 1949), United Nations, Treaty Series, vol. 157, p. 157. 

29. International Convention for the Prevention of Pollution from Ships 
(2 November 1973), International Legal Materials, vol. 12, p. 1319. 

30. · International Convention Relating to Intervention on the High Seas in Cases of 
Oil Pollution Casualties (29 November 1969), United Nations, Treaty Series, 
vol. 970, p. 211. 

31. International Convention Relating to the Limitation of the Liability of Owners 
of Sea-going Ships (10 October 1957), Singh, International Conventions of 
Merchant Shipping (1973), vol. 8 (2nd ed.) p. 1348. 

32. International Convention on Civil Liability for Oil Pollution Damage 
(29 November 1969), United Nations, Treaty Series, vol. 973, p. 3. 

33. International Radiotelegraph Convention, with general regulations 
(25 November 1927), League of Nations, Treaty Series, vol. LXXXIV, p. 97. 

34. International Telecommmunications Convention (9 December 1932), League of 
Nat1ons, Treaty Series, vol. CLI, p. 5. 

35. Kuwait Regional Convention on the Protection and Development of the Marine 
Environment and the Coastal Areas (23 April 1978), International Legal 
Materials vol. 17, p. 511. 

36. Protocol between France, Belgium and Luxembourg to establish a tripartite 
Standing Committee on Polluted Waters (8 April 1950), United Nations, 
Treaty Series, vol. 66, p. 285. 

37. Protocol between the Governments of the Federal Republic of Germany, the 
French Republic and the Grand Duchy of Luxembourg concerning the establishment 
of an international commission to protect the Moselle against pollution, 
United Nations, Treaty Series, vol. 940, p. 211. 

38. Protocol Relating to Intervention on the High se~s in Cases of Marine 
Pollution by Substances Other than Oil (1973), International Legal Materials, 
vol. 13, p. 605. 

39. Second Revised Draft Convention for the Protection of the Ozone Layer, with 
Additional Commentary (1983), UNEP/wG.94/3 of 30 July 1983. 

40. Treaty Banning Nuclear weapon Tests in the Atmosphere, in Outer Space and 
under water (5 August 1963), United Nations, Treaty Series, vol. 480, p. 43. 
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41. Treaty on the Prohibition of the Emplacement of Nuclear Weapona and Other 
•• •eapons of Mass Destruction on the Sea-Bed and the Ocean Ploor and in the 

Subsoil Thereof (11 February 1971), United Nationa, Treaty Seriea, vol. 9SS, 
p. llS. 

42. Vienna Convention on Civil Liability for Nuclear Damage (21 May 1963), United 
Nations, Treaty Seriea, vol. 1063, 1-16197. 
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Annex II 

BILATERAL AGREEMENTS 

1. Additional Protocol between the Union of Soviet Socialist Republi~s and 
Finland ~oncerning compensation for loss and damage and for the work to be 
carried out by Finland in ~onnexion with the implementation of the Agreement 
of 29 April 1959 between the Government of the Union of Soviet S~ialist 
Republi~s, the Government of Finland and the Government of Norway con~erning 
the regulation of Lake Inari by means of the Kaitakoski hydroele~trie power 
station and dam (29 April 1959), United Nations, Treaty Series, vol. 346, 
p. 209. 

2. Agreement between Canada and the United States of Ameri~a to Track Air 
Pollution across Eastern North America (A~id Rain Research) (23 August 1983), 
International Legal Materials (1983), vol. 22, p. 1017. 

3. Agreement between Canada and the United States of America Relating 
to the Exchange of Information on weather Modification Activities 
(26 March 1975), United Nat1ons, Treaty Series, vol. 977, p. 385. 

4. Agreement between Denmark and the Federal Republic of Germany on Regulating 
the Exchange of Information on the Construction of Nuclear Installations along 
the Border, International Legal Materials, 1978, vol. 17, p. 274. 

5. Agreement between the Federal People's Republic of Yugoslavia and the Kingdom 
of Greece concerning hydro-economic questions (18 June 1959), United Nations, 
_Treaty Series, vol. 363, p. 133. 

6. Agreement between the Federal People's Republic of Yugoslavia and the Romanian 
People's Republic concerning questions of water control on water control 
systems and watercourses on or intersected by the State frontier, toqether 
with the Statute of the Yugoslav-Romanian Water Control Commission 
(7 Apr\) 1955), document ST/LEG/SER.B/12, p. 928, see also Rueter and Simma, 
eds., International Protection of the Environment, vol. IX, p. 4531. 

7. Agreement between the Government of the Federal Republic of Germany and the 
Austrian Federal Government concerning co-operation with respect to land use 
(11 December 1973), U~ited Nations, Treaty Series, vol. 966, p. 301. 

s. 
! 

Agreement between t~ederal Republic of Germany and the Kingdom of Norway 
Relating to the Tratlllssion of Petroleum by Pipeline from the Ekofisk Field 
and NelghbOuring Ardlr to the Federal Republi~ of Germany (16 January 1974}, 
United Nations, TreaJt Series, vol. 1016, p. 91. 
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t. Agreemen~ between the Government of the Federal Republic of Germany and the 
Republic of Austria concerning the effects on the territory of the Federal 
Republic of Germany of construction and operation of the Salzburg airport 
(19 December 1967), United Nations, ~reaty Series, vol. 945, p. 87. 

10. Agreement between Finland and Sweden concerning frontier rivera 
(15 December 1971), United Nations, ~reaty Series, vol. 825, p. 191. 

11. Agreement between the Government of the Czechoslovak Republic and the 
Government of the Polish People's Republic concerning the use of water 
resources in frontier waters (21 March 1958), United Nations, ~reaty Series, 
vol. 538, p. 89. 

12. Agreement between the Government of the Federal People's Republic of 
Yugoslavia and the Government of the Hungarian People's Republic concerning 
fish~ng in frontier waters (25 May 1957), document ST/LGB/SER.B/12, p. 836J 
see also Ruster and Simma, eds., lnternational Protection of the Environment, 
vol. lX, p. 4572. 

13. Agreement between the Government of the Polish Republic and the Government of 
the German Democratic Republic concerning navigation in frontier waters and 
the use and maintenance of frontier waters (6 February_1952), United Nations, 
Treaty Series, vol. 304, p. 131. 

14. Agreement between the Government of the Polish Republic and the Governme~t 
,_ ot the Union of Soviet Socialist Republics concerning the r~i~e of 

the Soviet-Polish State Frontier (8 July 1948), United Nations, ~reaty Series, 
vol. 37, p. 25. 

lS. Agreement between the United States of America and the United Mexican States 
on Cooperation for the Protection and Improvement of the Environment in the 
Border Area (14 August 1983), International Legal Materials (1983), vol. 22, 
p. 1025. 

16. Agreement between the Government of Union of soviet Socialist Republics and 
the Government of the Republic of Finland concerning the rf9ime of the 
Soviet-Finnish frontier (9 December 1948), United Nations, ~reaty Series, 
vol. 217, p. 135. 

17. Agreement between the Government of the ~ingdom of the Netherlands and the 
Government of the United States of America on Public Liability for 
Damage Caused by the N.S. Savannah (6 February 1963), United,Nations, 
Treaty Series, vol. 487, p. 113. 

18. Agreement between the Government of the United ~ingdom of Great Britain and 
the Government of the ~ingdom of Norway Relating to the Transmission of 
Petroleum by Pipeline from the Ekofisk Field and Neighbouring Areae to the 
United Kingdom (22 May 1973), United Nations, Treaty Series, vol. 88S, p. 57. 
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19. Agreement between the Government of United States of America and the 
Government of Italy on the Use of Italian Ports by the N.S. Savannah 
(23 November 1964), United Nations, Treaty Series, vol., 532, p. 133. 

20. Agreement between the Governments of Finland and Norway on the Transfer from 
the Course of the Niitamo (Neiden) River to the Course of the Gandvik River of 
Water from the Garsj5en, Kjerringvatn and F5rstevannene Lakes (25 April 1951), 
document ST/tEG/SER.B/12, p. 609J see also Ruster and Simma, eds., 
International Protection of the Environment, vol. x, p. 5011. 

21. Agreement between the People's Republic of Bulgaria and the Republic of Turkey 
concerning co-operation in the use of the waters and rivers flowing through 
the territory of both countries (23 October 1968), United Nations, Treaty 
Series, vo1. 807, p. 117. 

22. Agreement between the Republic of Finland and the Onion of Soviet Socialist 
Republics concerning frontier watercourses (24 April 1964), United Nations, 
Treaty Series, vol. 537, p. 231. 

23. Agreement between the ROyal Norwegian Government and the Government of the 
Union of SOviet Socialist Republics concerning the regime of the 
Norwegian-Sovlet frontier and procedure for the settlement of frontier 
d1sputes and incidents (29 December 1949), United Nations, Treaty Series, 
vol. 83, p. 342. 

24. Agreement between the United Kingdom of Great Britain and Northern Ireland and 
Belgium regarding water r1ghts on the boundary between Tanganyika and 
Ruanda-Urundi (22 November 1934), League of Nations, Treaty Series, vol. CXC, 
p. 95. 

25. Agreement for the Settlement of Questions Relating to Watercourses and Dikes 
on the German-Danish Frontier (10 April 1922), League of Nations, 
Treaty Series, vol x, p. 201. 

26. Agreement effected by exchange of notes between the United States of America 
and Canada concerning liability for loss or damage from certain rocket 
launches (31 December 1974), United Nations, Treaty Series, vol. 992, p. 97. 

27. Agreement effected by exchange of notes between the United States of America 
and Canada concerning liability for loss or damage from certain rocket 
launches (31 December 1974), United States Treaties and other International 
Agree~ents, vol. 26, part 1, p. 27. 

28. Convention between Belgium and France on Radiological Protection with regard 
to the Installations of the Ardennes Nuclear Power Station 
(23 September 1966), United Nations, Treaty Series, vol. 588, p. 227. 

29. Convention between Norway and Sweden on Certain Questions Relating to the Lav 
of Water-courses (ll May 1929), League of Nations, Treaty Seriea, vol. cxx, 
p. 277. 
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30. Convention ~tween the Polish Republic an~ the Union of Soviet Socialist 
Republica concerning ju~icial relations on the State frontier (10 April 1932), 
League of Nations, Treaty Series, vol. CXLI, p. 349. 

31. Convention between the Republic of Finlan~ an~ the Russian Soviet Socialist 
Republic concerning the ~intenance of river channels and the regulation of 
fishing on water courses forming part of the frontier between Finlan~ and 
Russia (28 October 1922), League of Nations, Treaty Series, vol. XIX, p. 184. 

32. Convention between Yugoslavia an~ Austria concerning water economy questions 
relating to the Drava (2S Kay 19S4), United Nations, Treaty Series, vol. 227, 
p. 111. 

33. Convention concerning the boundary waters between the United States and Canada 
(11 January 1909), Kalloy, ed., Treaties, Conventions, International Acts, 
Protocols and Agreements between the United States of America and other 
Powers, vol. III, p. 2607. 

34. Convention on Hydrolcqical Resources between the Republic of Argentina and the 
Republic of Chile (26 June 1971), Ruster and Si~a, eds., International 
Protection of the Environment, vol. XXV, p. 316. 

35. Convention on Mutual Assistance between French and Spanish Fire and Emergency 
Services (8 February 1973), United Nations, Treaty Series, vol. 951, p. 135. 

36. Convention Relating to the Settlement of Questions Arising out of the 
Delimitation of the Frontier between the Kingdom of Hungary and the 
Czechoslovak Republic (Frontier Statute) (14 November 1928), League of 
Nations, Treaty Series, vol. CX, P• 425. 

37. Exchange of notes between France and the Union of Soviet Socialist Republics 
on the prevention of accidental or unauthorized use of nuclear weapons 
(16 July 1976), United Nations, Treaty Series, vol. 1036, p. 299. 

38. Exchange of notes between the Government of Cane~ and the Government of the 
United States of ~erica concerning a joint marine pollution contingency plan 
(19 June 1974), Unite~ Nations, Treaty Series, vol. 951, p. 287. 

39. Exchange of notes constituting an agreement between the Unite~ States of 
ADerica and Italy concerning liability during private operation of 
N.S. Savannah (l~ Dece~r 1965), United Nations, Treaty Series, vol. 574, 
p. 139. 

•o. Exchange of notes conatituting an agreement relating to public liability for 
d~age caused bY the N.S. savannah (between the United States and Irelan~) 
(18 June 1964), United Nationa, Treaty Seriea, vol. 530, p. 217. 

•1. General Convention concerning the hydraulic aystem concluded between the 
~in9~oe of Romania and the ~ing~om of Yugoalavia (14 December 1931), League of 
Nationa, Treaty Series, vol. cxxxv, p. 3S. 
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42. Operational Agreement on Arrangements for a Visit of the N.S. savannah to 
the Netherlands (between the United States and the Netherlands) (20 May 1963), 
United Nations, Treaty Series, vol. 487, p. 123. 

43. Protocol to the Agreement between the Federal People's Republic of Yugoslavia 
and the Republic of Austria concerning water economy questions in respect of 
frontier sector of the Mura and the Frontier waters of the Mura 
(Mura Agreement) (27 November 1959), United Nations, Treaty Series, vol. 396, 
p. 96. 

· 44. Treaty between Canada and the United States of America relating to 
co-operative development of the water resources of the Columbia River basin 
(17 January 1961), United Nations, Treaty Series, vol. 542, p. 244. 

45. Treaty between the Czechoslovak Republic and the Hungarian People's Republic 
concerning the regime of the State frontier (13 OCtober 1956), United Nations, 
Treaty Series, vol. 300, p. 125. 

46. Treaty between the Government of the Romanian People's Republic concerning the 
regime of the Hungarian-Romanian State frontier and co-operation in frontier 
matters (13 June 1963), United Nations, Treaty Series, vol. 576, p. 275. 

47. Treaty between the Union of Soviet Socialist Republica and the Hungarian 
People's Republic concerning the regime of the Soviet-Hungarian State frontier 
and Final Protocol (24 February 1950), document ST/LEG/SER.B/12, p. 823J see 
also Rueter and Simma, eds., International Protection of the Environment, 
vol. IX, P• 4493 • 

. 48. Treaty between the Union of Soviet SOCialist Republica and the Government of 
the Polish People's Republic concerning the regime of the Soviet-Polish State 
frontier and co-operation and mutual assistance in frontier matters 
(lS February 1961), United Nations, Treaty Series, vol. 420, p. 161. 

49. Treaty between the Hungarian People's Republic and the Republic of Austria 
concerning the regulation of water economy questions in the frontier region 
(19 April 1956), United Nations, Treaty Series, vol. 438, p. _123. 

so. Treaty between the Kingdom of Belgium and the Kingdom of the Netherlands 
concerning the improvement of the Terneuzen and Ghent Canal, and 
the settlement of various matters (20 June 1960), United Nations, 
Treaty Series, vol. 423, p. 19. 

51. Treaty between the Kingdom of the Netherlands and the Federal Republic of 
Germany concerning the course of the common frontier, the boundary waters, 
real property situated near the frontier, traffic crossing the frontier on 
land and inland waters, and other frontier questions (Frontier Treaty) 
(8 April 1960), United Nations, Treaty Series, vol. 509, p. 2. 
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S2. Treaty between the Republic of Liberia and the Federal Republic of Germany on 
the Use of Liberian Water• and Port• by N.S. Otto Hahn (27 May 1970), Ruster 
and Simma, eds., International Protection of the Environ~ent, vol. I, p. 482. 

S3. Treaty of La Plata and it• Maritime Limits between the Republic of Uruguay and 
the Republic of Argentina (19 November 1973), International Lesal Materials, 
vol. 13, p. 2Sl. 
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Annex III 

JUDICIAL DECISIONS AND S'l'A'l'E PRACTICE OTHER THAN AGREEMENTS 

1. Aargau v. Solothurn, 26 BGE, I, p. 444. 

2. Air pollution (Be1giwm/France), •aecuei1 de points de vue belges•, Belgian 
Parliamentary Recorda, 29 May 1973, p. 17. 

· 3; Alabama Claia (United Statel v. United Ungdom), J. B. Moore, International 
Arbitration, vol. I, p. 572. 

4. Anglo-Norwegian Fiaheriea (United Kingdom v. Norway), I.C.J. Reports 1951, 
p. 116. 

5. Arbitration between the United Kingdom of Great Britain and Northern Ireland 
and the French Republic on the delimitation of the continental ahelfa the 
Channel Arbitration (1977-1978), International Legal Materials, vol. 18, 
p. 397. 

6. A munitions factory in the border area (Switzerland/Italy), Guggenheim, 
•La pratique suisse• (1956), Annuaire suisse de droit international, 
vol. 14 (1957), p. 169. 

7. Arbitration between Petrolewm Development ('l'rucial Coast) Ltd. and the Sheik 
of Abu Dhabi, International Comparative Law Quarterly (1952), vol. 1, p. 247. 

8. Cannikin, United Statel nuclear te1t on Amchitka, International Canada, 
vo1. 2 (1971), P• 97. 

'"!'> 
9. Case relating to the territorial jurisdiction of the International Commission 

of the River Oder, P.C.I.J., serie1 A, No. 23 (1929). 

10. Chemical factory in the border area (France/Switzerland), Annuaire suisse de 
droit international; vol. 30, p. 147. 

11. Cherry Point oil apill, world Bond Tanker, canadian Yearbook of International 
~' vol. 11, p. 333. 

12. Christmas Island nuclear teata, M. Whiteman, Digeat of International Law, 
vol. 4, p. 596. 

13. Connecticut v. Maaaachuaetta, United Statea Report1, vol. 282, p. 660. 

14. Conatruction of a refinery near a border area (Belgium/Netherlands), Belgian 
Parliamentary Recordl, Recueil de point1 de vue belges, 19 July 1973, p. 19. 

15. Continental Shelf ('l'unilii/Libyan Arab Jamahiriya) Judgement, 
I.C.J. Reports 1972, P• 18. 

16. Corfu Channel Case, I.C.J. Report• 1972, p. 4. 
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17. Electric power reactors near border areas (Czechoslovakia/Austria), EcologY 
Law Quarterly, vol. 7 (1978), p. 28. 

18. Eniwetok Atoll nuclear tests, M. ~hiteman, op. cit., vol. 4, p. 576. 

19. Eradication of foot-and-~uth disease (United States/Mexico), Whiteman, 
op. cit., vol. 6, p. 266. 

20. Fisheries Jurisdiction (United Kingdom of Great Britain and Northern Ireland 
v. Iceland and Federal Republic of Ger~ny v. Iceland), I.C.J. Reports 1974, 
pp. 3 ana 175. 

21. Georgia v. Tennessee Copper co., United States Reports, vol. 206, p. 238. 

22. Gut Dam Claims (United States v. Canada), International Legal Materials, 
vol. 8, p. 118. 

23. Illinois v. Milwaukee, United States Reports, vol. 406, p. 91. 

24. Installation of mines close to border areas (Aultria/Hungary), Guggenheim, 
loc. cit., vo1. 14 (1957), p. 169. 

25. Island of Pal~s (Netherlands v. United States), United Nations, Reports of 
International Arbitral Awards, vol. II, p. 829. 

a6. Kansas v. Colorado, United States Reports, vol. 185, P• 146. 

27. Lake Lanoux Arbitration, International Law Reports (1957), p. 119. 

28. Legal Consequences for States of the Continued Presence of South Africa in 
Namlbia (South ~est Africa) notwithstanding Security Council Resolution 
276 (1970), Order No.2 of 26 January 1971, I.C.J. Reports 1971, p. 4. 

29. ~ilitary target practice of 1892 (France/Switzerland), Guggenheim, loc. cit., 
vol. 14 (1957), p. 169. 

30. ~issour1 v. Illinois, United States Reports, vol. 200, p. 517. 

31. Natural Resources Defense Council v. Morton, Federal Supplement, vol. 458, 
2nd, p. 827. 

32. Nebraska v. Wyoming, United States Reports, vol. 325, p. 589. 

33. New York v. New Jersey, ~·• vol. 256, p. 296. 

34. New Jersey v. New York, ~·• vol 283, p. 336. 

35. North Sea Continental Shelf, I.C.J. Reports 1969, p. 3. 

36. Nottebohm Case (Liechtenstein v. Guatemala), I.C.J. Reports 1955, p. 4. 
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37. Nuclear power plant near border -area (Austria/Switzerland), EcologY Law 
Quarterly, vol. 7 (1978), p. 29, fn. 143. 

38. Nuclear Tests (Australia v. France and New Zealand v. France), t.C.J. Reports 
!!!!• p. 99s Interim Protection Orders, I.C.J. Reports 1972, pp. 17 and 35. 

39. Oil exploitation in Canada (Canada/United States), International Canada, 
vol. 7 (1976), p. 84. 

40. Peyton Packing company and Casuco Company correspondence (United 
StateS/Mexico), Whiteman, op. cit., vol. 6, p. 258. 

41. Palomares incident (United States/Spain), T. Szuld, The Bombs of Palomares 
(1967). 

42. Pollution on the River Thure (France/Belgium), Belgian Parliamentary Records, 
Recueil de points de vue belges, 4 July 1973, p. a. 

43. Railway Traffic between Lithuania and Poland. Advisory Opinion, P.C.I.J., 
Series A/B, No. 42 (1931), p. 166. 

44. Remarks by the Department of State regarding weather modification activities, 
Hearings before the Senate Committee on Commerce, 89th Congress (1966), 
2nd session, part 2, p. 321. 

45. River Mura (Yugoslavia/Austria), BKA [Federal Chancellery]: 
BMfLuf [Federal Ministry of Agriculture and Forestry}t Zlz 

GZ106.454-2a/59J 
46.709-IV/9/59. 

46. Rose Canal correspondence (United States/Mexico), Whiteman, op. cit., vol. 4 1 

p. 260. 

47. Shooting exercise (Switzerland/Liechtenstein), Annuaire suisse de droit 
international, vol. 26 (1969-1970), p. 158. 

48. Smugglers and Goat Canyons highway construction (United States/Mexico), 
Whiteman, op. cit., vol. 6, p. 260. 

49. Societe d'energie electrique du littoral mediterraneen v. Compagnia imprese 
electtriche liguri (1938-1940), International Law Reports, P• 120. 

50. Tanker Juliana (Liberia/Japan), The Times (London), 2 December 1971, p. 8, 
col. lJ Rousseau, •chronique des fai~ternationaux•, Revue generale de 
droit international public, vol. 79 (1975), p. 842. 

51. The Soviet Cosmos 954 (Canada/SOviet Union), International Legal Materials, 
vo1. 18, p. 907. 

52. Trail Smelter Arbitration, United Nations, Reports of International Arbitral 
Awards, vol. III, p. 1973. 
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53. Truman Proclamation No. 2667, Department of State Bulletin, vol. 13 
(1943-1948), p. 484. 

54. United States v. Arjona, United States Reports, vol. 120, p. 484. 
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55. United States Public Law 93-513, 88 Statute 16l0J United States Executive 
Order 11918. 

56. Washington v. Oregon, United States Reports, vo1. 297, p. 517. 

57. West Ford Test, The New York Times, 30 July 1961, p. 48, col. 1J ibid., 
3 February 1962, p. s, col. lJ ibid., 10 May 1962, p. 16, col. 4J-rbid., 
13 Kay 1963, p. 1, col. SJ ibid::-21 May 1963, p. 3, col. lJ ~.:---
23 September 1963, p. 28, col. 2. 

58. hilderness Soc1et~ v. Hickel, 325 r. Supp., p. 422. 

59. trilderness Society v. Morton, 458 F. 2nd, p. 827. 

60. wOrttemt>ers and Prussia v. ~· Hackworth, oisest of International Law, 
vol. l, P• 598. 




