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The CHATRMAN opered the:meeting and continued the discussions on

the RAPRCRAGUR's report iﬁ/AQLEQZEQ) paragravh 12 (o).

—ou—

‘Prof. DONNEDIEU DE VABRES (France) considered that the Guvernments

should also be requested to give their opinion on the project, submitted

to them. Tu the procedure as now envisaged the Govermments would only

be ehle to express their opinicn al the end of tlie procedure (paregraph -

13 (e) ). Prof. DONNED{®U DE¥ VABRES pointsd out that the Committee,-in

.the paragrarhs unler discusslon, was concerned not only with the

development of international law dub with codificaticn, so a different

procedure guould bs followeo.

Tn hig opinion it wonld be appropriate

. to agk for uhe opinion of the Goveruments at the beginning of the

procedure in oréer to avoid that the Governments impede the wcrk of

/ccdification
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'iéadificétion by expressing their.objectioﬁé to the drafts at tho end of B
the procedure. Prof. DONNEDIEU DE VABRES formally moved to insert in
éub-paragraph (¢) the following words "end for their opinion on the.sﬁbject;
if they think fit". |

| Prof. YEPES (Colardhia) expressed his égréement with
Prof. DONNEDIEU DE VABRES on this point.
a frof. JESSUP (United States of Amer;ca) considerag that the work of
codification was primarily legal and‘scientific, and not political. He
wouldistill prefer the procedure ountlined in the Ghinsse - United States .
pr0posai (dpcpment A/AC.10/33) and proposed that in paragraﬁh 13 (e} the
seﬁtence concerning a request to the Governments for their comments be
eliminated. Prof. JESSUP declared‘thét he did not disagree in substance
with Prof, DONNEDIEU DE VABRES, but he would prefef to leave the text of
paragraph 12 (c) unchenged and to makerthé,délétioﬁ;suggested in

‘ pafégraph 13?(6). | |

‘Dr. DE BEUS (Netherlands) expressed his suppgrt of the French
representativets ?oint~of view, that is #b say,, he would not object to
the deletion in 13 (e) éuggested by Prof. JESSUP, but if the Governments
were tcbbe asked for their Cpihion he would haveApreferredvthis_to take
p;éce at an earlier étage"in the procedure. |

Mr. SJOBORG (sweden) observed that the scientific work of codification
does not consist only in stating existing law but also in filling gaps
'and making corrections. Therefore, the comments from<deernments were
undoubtedly necessery. In his opinion it would be usefﬁl,po consult the
Govertments before any draft convéentlons were prepared, but it would be
essential that the Governments should be heard after thevI;C would have
completsd 4te drafts. e ' ; |

Prof. DCHNEDIEU DE VABRES (Frence) observed that he »agréed"t‘o the
deletion of the final sentence of paragraph 13 (e), but he wanted its
prqﬁision to be inéarted in paragreph 12 {c¢). He understood that

. ‘Mr. SJOBCRG's objectlion was based con the fundaméntal point of view which

/he held
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2£éjﬁéi& ﬁiﬁh'reé&?&"to-codificatidﬁ, that is to say that it did gdt differ
from the dovelopmant of international lew to such extent as to jusitify a-
;differsnt proccdure. However, the dual mothod had been decided on-by b
the Commztuue ard, furthermore as concerns the filling in of Baps and the
makingxof'co?rectiohs in the“existing law, the consultation of the -
Goverrments in the begiining of the procedure would cortainly be more,
useful {nan ab tho end.

Prof. DARTCS (Yﬁgosla#ia) pointed out that ths Committee seemed to .
be discuesing iwo separate questichsi of course the documentation envisaged
in paragraﬁhflE {c) would have to be collected at an early stage of the

IIC's wéfk, but it was a diffcrent matter Wﬁether,the Governments- should ™
pronounce themselves on the pfojects. Prof. BARTOS counsidered that, of
course, the work of codification was scientific, but in his opinion the
Governmonts would warnt to ccnsult also the scientists outside.the ILC.
Ho &3 cprossed his agxeemgnt with the point of view taken by Mr. SJOBORG
and proposed that the additisn suggesued by Prof. DONNEDIEU DE VABEES be
made in pérégraph'l?l(c) but that the last sentence of 13 (e) be not
deleted.

‘ - Prof. RUDZIESKI (Doland) observed that the question really was.to-
;dééide‘at what stage of the procedure the Qovernments should be requested
for their comments. In his opinion this would, of course, ‘be useful at

the beginﬁing. zﬂoﬁever; he considered it was essential that it be done atr
the end of thespréééedings, Ee could nét agréé therefore, with the French
proposai %0 havé this'request made cnly in the.preparatory stage.

Erof: RUDZ LHSKT would prefer that the vots be not taken on a selsction -
between the raéuésf for Government comments ‘in paragreph 12 (c) or in
parégraph 13 (e), ﬁut that votes be teken separately on the suggested
addition to 12 (c) ehd on the doletion from 13 {e). .Upon the RAPFORTEUR's
suggestion that a vote be taken now on the proposed addition to

péragraph 12 (c) and that the deletion from 13 (e) be cnly voted on when

/the discussion
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*the'diSCUSSion had proceeded to this paragraph, Prof. JEISUP (United States
of Ameriga) observed that in his opinion the intervention of the |
Governments in the scientific work of codification should not be stressed
and if the addition to paragraph 12 (c) were accepted and the deletion
from.l3-(;) rejected, the result would be that_their'interventiqn would“
be increased. In his opinién the Govermments could always givé their
‘opinion and nothing prohibited them from doing so, but it was unnecsssary
to ask them for comments at two different stages of the prccoduré}

Prof. DONNEDIEU DE VABRES (France) suggested that the two points
be linked as far as the voting was concerned. His suggestion, i.e. an
addition to 12 (c) and a deletion from 13 (e), met Prof. JESSUP's
ob;ection | | ‘

Dr, DE BEUS (Nether*ands) egreed with the suggestion made by the
representative from France and, subject to the latter's approval, formally
moved ﬁhat in paragraph 12 (c)’after the'Wordv"data" be inserted the word
"and for their opinion on the subject” and to délete the last sentence
froﬁ.paragraphil3 (o). Prof;7§0NNEDIEU DE VABRES‘énd Dr. BSU (China)

" supported this égtion. | ‘ |

Prof. RUDZINSKI (Poland) invoked Rule Th of the Rules of Procedure
‘and formally requested that the two perts of the French proposal be voted
on separately. |

© The CHATRMAN observed that in his opinion Rule T4 did not apply as
- the mover of thefproposal4con31dered the parts insepdrable.

 Prof. BARTOS (Yﬁgoslavia).on a point of order observed that the
‘French text of Rule 7ﬁ read: "La division est de drolt si elle est
demandde." It ig true thet later on the Security Council had changed
this Rule and provided thatrthe mbver must agree with the request for
voting 1n-parté, but t@is Committee was bound by the General Assembly
Ruls. |

Dr. LIANG (secretary) observed that what Prof. BARTOS stated was

Jentirely right
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entirely right for the French text of Article Th, however the English - .

toxt reads: "Parts of a propdsal may-be voted on separately if a

‘yepresentative requests thet the proposal bé divided”. This discrepancy
between the French and English text of Rule T4 had already come up several
times. It had not been settled yet in view of‘thevdifficulty that both
texts were equally authoritative. |

Prof. BARTOS (Yugoslavia) wanted it to'Ee recorded that the Seeretary
stated that the French text hed no euthority.

4 Dr. VIEYRA (Argentina) observed. that in-his recollection the Sixth
‘Commi ttee had decided that any wembeyr. cculd ask for a vote in parts.

Prof. JESSUP (United States of America) asked the representative for
Frence whether thé Frerch text of Rule 7k meant that voting in perts was
compulsory whemever a Fepregentative made s request to that effect, also
17 the proposal‘COul&'noﬁ*really'be divided in two parts. -Could a

' re}weséhtativé insist that every word be voted on separately?

":::}Tl"ie CHATRMAN also requested Prof. DONNEDIEU DE VABRES to give his
opinion on the exact meéning of the French text. He would have preferred
to proceed’ to & vote on the whole of. the French proposal as he considered .
the parts inseparable and he was now before the difficulty that he would
have to apply both the Engiishfand~French.text of Rule 74 in conjunction
with ond another.

Prof. DONNEDIEU DE VABRES (France) said that the French text made
the voting in parts compulsory. .

' Dr. ESU (China) suggested the following solution of the difficulty:
that 1t be stated i advanbe'that a vote in favour of the addition to
paragraph 12 (c) bound the mcmbers recording such a vote to vote also inm
favour of the deletion Prom paragraph 13 (e).

Dr. DE BEUS (Netherlands) proposed another solution to the effecf
that Pirst the deletion from paragraph 13'(9) be voted on and then the
sddition to paragréph 12 (c). A
/Prof. BARTOS
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Prof. BARTOS (Yugoslavia), in respect of the proposal made by Dr. HSU,
reserved the right to say what interpretation should be given to the vote
'of the Yugoslav delegation; It was not permissible for the Committee to
give an interpretation to the vote of anyirepresentative._\

On Mr. SJOBCRG's proposing not to vote on the deletion from paragraph
13 (e) before the discussion had proceeded to that sub-paragfaph,

Dr. IE BEﬁS (Nefherlands)robéerved‘fhat he moved his proposal on a point
of order. | ‘

- The CHATRMAN rules that there was nothing unconstitutional in voting
on the deletion from paragraph l3 (e) first and asked whether any member
wanted to éﬁpéal from this ruling. | ’

Prof. BARTOS (Yugoslé?ia) on a poind of ordeér considered that
paragraph 13 (e) should be opened for discussion first.

The CHAIRMAN thereupoﬁ opened for discussion the proposal that the
last sentence of paragraph 13 (e) ve deieted. After arfurther discussion
on the procedure to_be’followed with regard to this point, in which
Prof. RUDZINSKI, the CHAIRMAN and Prof. DONNEDIEU DE VABRES took part,
fhe CHAIRMAN stated that there was general agreement that the &eletibn
from paragraph 13 {e) be voted on first. |

Prof. BARTOS (Yugoslavia) obSérviné thet he had asked for the right
to discuss this proposal before the vote was prbbeéded to, congidered
that the conventions prepéred for the ILC, even if they were not signed
by all the Governments, would always have a great authority. Therefore,
all the Governmbnts should have the right and tue 6pportunity to give their
opinlons on the draff. .Probably some Governments would make comments which
othérs could not sccept: there always was mnch differenbe in conception
of oustomary internstional law. Prof. BARTOS observed that. the Statute
‘of the International Court of Justice provided in Article 38 that the
Cdurtléhould:apply the "international custom as evidence of é general
- practice accepted as law" and "general principlesAof law recognized by

/civilized nations".
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. eivilized nations". If a convention drawn up by the ILC were not accepted
universelly, the Governments which signed 1t, even if they constituted a
majoriﬁy, would not have the right to say that these drafts were a
universally acceopted law. Prof. BARTOS pointed out that the work of
oodificaﬁion is not purely scientifie but also political: all the
Governments had ndt only the right but also the duty to find thg mnsélexact
oxpression of exlsting international law. If- they were regtricted to

- glving thelr opinion on any. prodects in the beginning of the procedure, it .
-would mean that they could give their commepts on abstract subjects iny,
not on their concrete formulation. This point was very important particularly
for those Governmenﬁé vhose concéptlon of customary international law often‘
diverged from that of others. In this connection Frof. BARTOé obzerved

' that‘thefe were even differences of conception between the French and
Erglish points of view.

Prof. BAKTOS Teared that if the Governments were not cox wsulted after
the drafts had been;prepared, the draft would risk being rejected by the
‘;.Gener&i Assembly on account of objections to certain provisions,which
might perheaps not even be cssential. This could be avoided if the,
Governments Were consulted after the drafts had been prepared and before
“they were eubmitped to the General Assembly. | |

Profl. BARTOS was btuerefore oppcead to the deletion of the last

sentence of pereasvephs 13 (e) as in his opinion tals would result in-

codification becouing a monopoly of the Tiftesn scientlsts o* the Ti0. and

ag 1t was a hasic prinoiple of the Caarter of .ths United Nations that this
: ofganiéaticn was uot a super-State: all the Governments éhould‘at any
time be eutitled %o give their opinion on any law which would govern the
relaticnship 5etW@an_themm

~Prof. DUNNEDIEU DE VARRRS (Frence) cbserved thet Prof. BAKTOS had’
reopened the whole problem. Hs had mérely repoated all the arguments
which ho had brought forward when the point was discussed whether different

. /methods
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methédsaﬁbuld.be followed for the development of international law and for
‘codification. If this difference was not expressed in the texts under
discussion, in his opinion, there was no need to make any distinction.
Prof. BARTOS! arguments would be to the point if there was reaslly question
of intefﬁétional legislabion belng envisaged, however such wes npt the cage
The work of the ILC would always finish in & dréft convention.

| The CHATIRMAN put to the vote the motion that the last sentence of
paragraph 12 (e) be deleted. The motion was lost with 6 votes in favour,
T against ard 2 abstentions.

Prof'. DONNEDIEU TE 'VABRES (France) cohsidered that it was not
necegsary to vote now on the proposed addition to paragraph:l2 (c) as this
was superfluous now that the deletion from paregraph 13 (e) had been
rejected. -

- - Prof. BARTCS moved that part of the French proposal as his cwn.

Dr. VIEYRA (Argentiga) wented the word/"opinion" in the French
proposal to be replaced by "comment" to Which the Committee agreed.

The CHAIRMAN put to the vote the following additicn td paragraph 12 (c):
after "data", the words: "end for their comments on the subject". This
addition waé rejected by 6 votes in favour and 8 against.

The CHAIRMAN opened the discussion on paregraph 12 (d). The First

vsentence was accepbed without discussion. With rggard to the second
gentence Prof. JESSUP (United States of America) referred to the discussion
on the pointvat'the previous meeting with regerd to paragreph 12 (b) and
proposcd that it might bé put to the vote at once.

~Dr. HSU (China) observed that sub-paregraph (d) really dealt with
a different matter.

The CHAIRMAN put to the vote the motion that the second sentence of
éub-parag;ﬁph () be deleted which motion was carried by 8 votes in favour
with 6 against and 1 sbstention.

PROF. BARTOS (Yugoslavia) observed that he wished 1t to be recorded

/that he brought
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that he. brought ”orVard his argumente against the TLC having Rapporteurs
from OutSldb at the previous meeting, which arguments also held with regard
to Sub-Committee members.

The CHATRMAN opened the discuSsion'on paragraph 12 which was accepted |

up to'sub-paragraph {v) (11) without discussidn, but for a drafting change

in sub-paragraph (a) to the offect that "draft articles for multipartite

conventions" was replaced by "draftrarticles of multipartite conventions".

With regard to gub-peragraph (b) (11) (1) Prof. YHPES (Golqmbia)
asked Vhat wag the meaning of the term "degree of unanimity" as in his
opinion there was either unanimity or no unenimity.

Prof. BRIERLY (Rappertevr) suggested to use the words "measure of -
agrecment" to vhich the Committee agreed.

Prof. BARTOS (Yugoslavia) observed that the practice of States
being a political matter, 1t would be dangerous to leave it'to the ILC to
state whether and to what degree there was an agreement betweén,the States
as to their practice. .
 fhe CHATRMAN observed that in his opinion the ILC would oply state

if there was agreement between the States or not., As theré was no formal

motion before the Committee, the CHAIRMAN proceeded to sub-paragraph (b)
(111) which was accepted without discussion. |

‘With regard to sub-paregraph (¢) Prof. BARTOS (Yugoslavia) wanted 1t

to be rocorded in the Report that the decision of.the Committee with =
regard to the cohsﬁltation of individual exﬁerts wes only taken by a
majority. 7 .

Prof. JESSUP (United States of America) obaerved that ﬁie‘Summary
Record. did noﬁ:show fhat tﬁe.minorify had expressed a‘desiré that thé
number of votes be recorded. a - |

At the request of Prof. BARTOS, for a mention of the fact that thie
point was decided by a majority, the RAPPORTEUR proposed o add after

"individual experts” the following sentence:_'"The consultation‘with

 individual experts was recommended, by a majority". ' .
- ‘ /The CHATRMAN
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‘{;;The_CHAIRMAN stated that paragreph -13 (d) was accepted. With regard

" to paragraph 13 (e) Prof. DONNEDIEU DE VABRES (France) observed that the

French tremalation of the final sentende wes incomprehensible and needed
correction. He also requested that the word “investigation" be avoided
. in the Frénch translations.and in general observed that the French
tranéiapions were in need of corréction., , | |
Prof. BARTOS (Yugoslavia) supported the obscrvations made by
Prof. DONNEDIEU DE VABRES. - . |
Dr. LIANG (Secretary) pointed out that all the translations had been |

made under pressure of time and thet they would all be subjécted to a

revision.

The CHATRMAN gtated that sub-paragraph (e) was accepted. Paragraph 1b

was accepted without discussion.

With regard to paragraph'15_(a) Prof. DONNEDIEU DE VABRES (France)
asked what wag the méaning~of the words "autre actions".

Dr. LIANG (Secrctary) observed that this was an incorrect
translation froﬁ.the English "further actlon" and suggested that the word
"ultérieure" be used or‘that.thé'wérd "autre" be omitted.

The CHAIRMAN stated'that paragraph 15 {a) was accepted.

. ‘With rogard to paragraph 15 (b) Mr. SJOBORG (Sﬁeden) observed that he
yaé opposed to this sub-parsgreph. He also considered that it should be
montioned in the Reé@rt that this sﬁb-ﬁaragraph was the resull of a
mejority decision. _ , ‘

In view of drafting difficulties, the RAPPORTEUR suggested that a
footnote be added to this effect, This was agreed to. .

with4:egard to sub-paragraph (c) Prof. RUDZINSKI (Poland) observed.

that the footnofe to this sub-paragraeph did not refer only to that sub-.
' paragraph but to the whole of paragraph 15.

Prof. BRIERLY (Repporteur) agreed to placing the contents of the
footnote in e second parsgreph to paragraph 15.

. [Prof. BARTOS
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. “Prof. BARTOS (Yugoslavia) propoéed’td fiséit' in the text of the ™ ™

footnote after the word "might" thé words: #n-any” of - these’ cages” which

“ias direed to.

" With regard to-paregraph 16 Prof. DONNEDIEU DE’VABRES observed that
in thé’Fréhcﬁ}tfanslation the second sentence was incomprohensible end at
the request of Prof. BARTOS the interpreter gave a translatiqn of the
‘entetice'as worded 1n the English original. |
F3f7%&:‘LIANG (Secretary) stated that the French trenslation would be

cdrideted. -

" The CHATRMAN stated that paragraph 16 was accepted and paragféph 17

was also accepted without discussion.

T With fégard to peragreph 18 Prof. JESSUP (United Stétes}of‘Aﬁerica)
Qbsefved that "of internationsl law questions” in the last line should "
read "on internmational lew questioﬁs" wvhich was agréedltd.7";::“l‘m"”
“UHEY ppof, YEPES (Colembila) asked whether the Committee only recognized

customary international law. If so, he wanted to, make g'rese;vatiéﬁ and
he recalled the observations he had made at thevpreyious”méeting #ith
.regard to sclentific internaticnal law.

The CHAIRMAN pointed out that paragraph 18 did not mean to sayAthat
there were no other sources of international law, butvénly thet the
evidence of customary international law was not easily available in contra-
distinction to the evidence of scientific international lew which was
always laid down in books. ‘ ; ’

Prof. YEPES (Colombla) desired that his observation be.noted in the
Report. | \

The CHATRMAN stated thet the RAPPORTEUR's Report subject to the changes
‘made was accepted by the Committee.

Dr. LIANG (Secretary) referring to the discussion on Rule T4 of the
Rules of'Procedure quoted from the verbatim record of the thirtieth meeting
of the Sixth Committee of the General Assembly of 6 December 1946. The

/Sixth Committee
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Sixth Committee had not taken a decision with regard to the question
whether the French or the English text of this rule should be applied.
With regerd to the proposal in connection With which the discrepancy betWeen
the French and English texts had been ralsed the Sixth Committee had
declded that the voting in parts should be allowed, but had expressly
stated that it was not to be taken as a.precedent. At that meeting

Dr. KERNO (Assistant Secretary—GQneral) had intervéned\in the discussion
- and observed that when the Provisional Rules of Procedure were revised,
the attention of the Committee éntrusted witﬁ this task would be drawn
to the necessity of Rule T4 being worded in such a way that there would:
be no discrepancy between the two authoritative texts.

Prof'. BARTOS (YUgoslavia)‘requested that the Secretériat prepare the
cerrect Ffench transiations of the Report before the departure of the
répresentativeg from New York. | |

Prof. YEPES (Colémbia) observed that he wanted to meke a reservation
to the Report at the beginning of the next meeting. |

The meeting adjourned at 1:10 p.m.

-



