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CONSIDERATION OF A TREATY GOVERNING THE EXPLORATION AND USE OF OUTER SPACE, THE
MOON AND OTHER CELESTIAL BODIES (A/AC.105/C.2/L.12, L.13) (continued)

Mr. MOROZOV (Union of Soviet Socialist Republics) said that he wished
to reply to comments made on article VI of his delegation's draft
(A/AC.105/C.2/1.13).  Article VI of the Soviet text had been drawn up in the light
of paragraph 7 of the Declaration of Principles (General Assembly resolution
1962 (XVIII)), which had been a compromise. In the plenary Committee's discussion
on the matter, the Soviet delegation had proposed, in document A/AC.105/L.2, that
article 7 should state that all activities of any kind pertaining to the
exploration and use of outer space should be carried out solely and exclusively
by States. Many delegations, however, had insisted that in view of the conditions
prevailing in cgrtain countries activities in space could not be confined to the
State. The question had then arisen of what should be done about international
organizations, in the sense of organizations whose members were States. In order
to arrive at a formula acceptable to the different groups, a compromiée wording
had been adopted, which was reflected in article VI of his delegation's draft. Now
it seemed that that background was being disregarded and that an attempt was being
made to go still further and grant such international organizations a gspecial
legal status. It was argued that obligations could not be placed on third parties
which were not parties to the treaty. That was a generally recognized principle
of international law with which he would not guarrel, but it was not a relevant
criticism of the Soviet dréft. Was it being suggested that the principles governing
the activities of international organizations should be different from those
governing the activities of individual States? If so, the position was untenable.
A change in quantity did not mean a change in guality and the same principles
applied to States as members of an organization as to States in their individual
capacity. Furthermore, only a State could be party to an international treaty;
although there were other views on that question, that was the practice followed
with regard to treaties concluded under the auspices of the United Nations. In
that connexion he agreed with the views put forward by the representative of Romania
at the previous meeting. Since, therefore, States as individuel parties and as
members of international orgenizations were governed by the same principles, there
was no conflict. They boie a double responsibility and mast discharge it. The
Soviet text should therefore create no difficulties.
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(Mr. MoTozZov, USSR)

A questlon had been raised at the previous meeting which at the time had
geemed purely llngulstlc. After consultatlons, however, he had reached the
conclusion that the proposed amendment to the English text would make it no longer
equivalent to the Russian. . The term Mentities" meant something vaguer than the
Russian equivalent of “boo.ies cornorate", which meant.a group of persons Or an
organization duly recogm.zed as such in accordance thh national legislation.
The situation was compl:.cated by the fact that the Engl:.sh version of the
Declaration of Prmc:.ples used the ‘same wordlng as the proposed amendment; but
it might be incorrect. He would therefore request the Legal Counsel and the
Secretariat to bring the translatlons into line with the Russian text of article V.
and would withdraw his over-hasty acceptance of the amendment at the previous

reeting.

w@ (United Klnngm) said that it was the general view in

international law that internatlonal organizations were capable of rights and

" S——"

duties. They did from tlme £o time enter into contractual documents, with one
another and with States. That might not be the practice of all international

organizations and there might be States which nad never had occasion to enter

into contractual documents with an international organization. But a survey of
international practice generally would ghow that such organizations had rights
end duties. That did not mean that international organizations were the same

as States. In that comnexion, he referred to the opinion of the. International (

Court' of Justice in the Reparations for injuries case in 1959, ‘which had expressly |
did

o R———— me o S

stated that an mternatlonal orgamzatlon, although not the same as 2 state,
enjoy rights and duties. As far as the treaty under discussion was concerned,

it was not clear how it would 0perate if no provision was. made for 1nternat10nal
organizations. For soue urposes, it might be sufficient to regard an internatiocs
orgenization as the sun of its member States. But it did not follow ' that all the 1
States members of an organlzatlon would be parties to the treaty.. The 80v1et

text of article VI imposed responsibility upon both the States and the internationé
organizations, but if they exercised that responsibility in d].fferent ways, the
meaning of the clause-would be uncertam. The same anplied with regard to the
article on liability, vhere liability appeared to be imposed on both the
international organlzatlon and the States without any indication of how it was

‘to be divided among them or how it would be discharged in practice. There was 8
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(Mr; Daxwin, United Kingdom)

basic issue involved which was broades than the two specific agpacts of
responsibilitcy and 1ishility: the general position of international orgenizations

in the regime governing ectivitles in gpac

end apprepriately lald dnwn. His delegatd

e and on celesiial bodies must be clearly

on therefore wished to propose the

inclusion of =n edditional article on international organization (Workkng

Paper No. 17).

In parsgraph 1, the contents of the brackets had not been specified ‘because

the matters to which they referred had not

yet been dealt with by the Sub-Committee.

Tt would be seen, however, that the paragraph did not equate international

orgenizetions with States, since it expressly excluded the application o them

of the articles concerning signatuve, ratification and accession by S‘tates'. (n

the other hand, it did establish a procedure whereby snternstionsl organizatlons

could file a declaration with the depositary guthority. If that step was taken by
an international orgasnization, the provisions of the treaty would apply to it, not
on the basis that it was p State, but on the basis that it would participate in

the regime governing outer space and the celestial bodies in a mannexr which was

appropriste to that regime and wkich in substence and on technical grounds had been

found apprépriate for States. That was necessary for strictly practical -reasons.

Paragraph 2 was designed to ensure that international orgenizetions not only

could but did become subject to the regime

govei*riing outer space and the celestial

bodies, Paragraph 3 provided for the action to be taken by States parties to the

treaty in cases where there was a delay before an’international orgenization could

carry out the procedure indicated in peragraph 1. How effective thelr action would

be would depend on various factors, such as their number and their influence in-

the organization, but there was nothing in

principle to prevent thelr accepting

an obligation to take such steps as were open 1o them. It would not be contrary t0
the pacts tertiis rule, since there would be no attempt to irpose upon international
organizations directly and without their cénsént rights and obligations effective

on them gs an entity. There were two points in the wording to which the Committee’s
attention should be drawn. Firstly, the word "’principles“ was used rather than
"brovisions" because the provisions as such spoke only of "States”s It was not

the intention to suggest that the freaty applied to international orgenizations

in scme other way than to States. Secondly,‘ the words "subject to reciprocity”

[ooe
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(Ur. Darvin, United zingdon)

had been included in order tc ensure that States were not obliged to influence the
work of international organizations in a certain vay unless those organizations

were recciving, by way of rceiprocity, similar treatment.

Mr. GLASER (Romania) caid that the text just imtroduced by the United
Kingdom representative would have to be submitted to his Goverument for gtudy, so
that his comments on it at the present stage would be merely of a preliminary
neture. In essence, the erticle appeared to say that 1f international organizations
declared thet they azcepted the treaty, it would apply to them, but that if they
did not, it would not. That in effect placed international organizations on the
same footing as States, the fact that international organizations would not sign

or ratify the treaty being of guite secondary importance. But it was not cpen

to international organizations to decide whether or not international law applied

t0 them, any more than it was open to indivicduals. At first sight, therefore,

the United Kingdom text seemed to lead down a very dangerous path.

Mr. MOROZOV (Union of Soviet Socialist Republics) agreed with the
representatlve of Romania. To his mind, the United Kingdom proposal could be |
rejected outright and ‘not merely on a preliminary basis. The question was not a ‘
new one, similar proposals having been made during the discussions on the question
of rescuing astronauts. The proposal was unacceptable because it would leave any
international organization free, after the conclusion of the treaty, to do exactly
as it chose until it declared itself willing to comply with the principles of the
treaty - a treaty which was intended to e universal. It would, for example, be
free to launch weapons of mass destruction into orbit until it declared that it
would not do so. If an international organization chose to behave thus, parties to
the treaty which were members of it would gerely be required to "use their best
endeavours" to ensure that it mended its ways. Such an approach could undermine
the whole work of the Sub-Committee. From the legal standpoint, it wes the old
attempt to endow international organizations with the same rights as sovereign
States parties to a treaty, despite assertions to the contrary. Practically
speaking, nothing more was necessary in order to protect the interests of
international organizations consisting of States, than was already contained in
the draft treaty, since under its provisions, gtates would have not only

obligations but also rights. It was true that an exception was made in that

/...
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(Mr. Moromov, USSR)

1nternational ‘organizations were specifically given the rignt to engage in space
actlvities, but the reason for that was the exceptional importance of cuch activities

and tae congequent need to shress the double responsibility of States which were
members of such organ;zat;ong

Mr. Krishne RAO'(India) said that the role of 1nternational orgenlzations

wae a vered question which the Sub-Coumitsee would do well to approach 'in practical

terus. <Unlike tae uoveev draft arsicle Vl, the new article prooosed by uhe United
Kingdom ﬁe‘egation ereated wore dl*ficultles than it solved. 1In the First place, it
was not clear whether the term ":phernational o;ganization" in paragraph 1 ‘referred
to 1nter—covernmental or nonncovernmental orﬂan*zaticns. More seriously, he simply
did not see that paregrepus 2 and 3 were appllcable. ‘Kow were States parties to

"ensure" that any internatlonal organizatlcﬁ to which they be longed would make the
necessary declaration? Moreover, the question of reciprocity did not arlse 81nce it
could not be translated into concreue terms. His greateot difficulty, however, was
the distinction to be drawn between "the principles set out in this treaty and

"the provisions of this treaty". he preferred the latber formu_a

. Wr. VINCT (Italy) pointed out in reply to critics cf the United Kingdom
proposal, that the practice of having internatlonal organizations oecome contracting
parties to agreements already existed. However, it was true that the artlcle as
drafted could open loop-holes. For instance, if a State whzch was not party to the
treaty but belonged to an international organization, which was, it would be compelled
to abide by the provisions of the treaty. There was also the posslbllity that
countries not in a position to undertake national space activities individually might

in future constitute regional organizatione for that purpose.

‘5ir Kenneth BATLEY (Australia) agreed with the Soviet representative that
nobody would wish to return to the rule that only States might conduct space

activities when in fact 1nternational organizations were already doing 8O. He also
agreed with the Rowanian representative that the rules ‘of internaticnal law did
apply to international crganizatlons. But it was qulte another matter to say that
the provisions of a specific international treaty between certain States applied to
international orgenizations as such; that would depend on the terms of -the treaty

and the position of the international organization concerned.
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(sir Kenneth Bailey, Austral ie)

It was & practical as well as a juridical problem. Certain international
organizations did exist under saternaticnal agreements and did conduct space
activities. Suppose that scme such crganization had eignt member states, that two
of them became parties to a treaty dralted in terms of article VI of the Soviet
text, and that all eigh% were Members of the Unitedl Nations and, as such, parties
to the General Asseibly resolution containing the Declaration of Legal Principles:
how could it be said that the two members parties to the treaty could bind the
rest? How conld the last sentence of article VI of the Soviet draft achieve its
juridical objective in those circumstances in so far as it conﬂerned all the
other members of the international organization? How could it be said that those
two members were able to affect the further result aimed at in that sentence by
compelling the international organization to comply with the treaty?

In conclusion, he pointed out that the problem under discussion had already
confronted the United Hetions in dealing with those inter-governmental entities
known as specialized agencies, and that there were well-known and effective
precedents for precisely the sclution irdicated in the United Kingdom proposal.

Mr. EERNDTL (Austria) thought that the Sub-Committee would do well to
examine the problem in the limited context of article VI of the Soviet draft,
which dealt with international responsibility. The United Kingdom proposal was
broader in scope, bringing international organizations whlch conducted space
activities within the framework of the treaty. Under the pacta tertiis rule of
international law, however, international organizations could not be required to
fulfil the obligations of treaties to which they were not parties. The Sub-
Committee should, therefore, perhaps confine itself to the responsibility of

States parties to the treaty who were also members of an international

organization, and set aside the question of the responsibility of international
organizations per se. The last sentence of article VI might then be drafted as
follows:

"When aetivities are carried on in outer space by an international
organization, responsibility for compliance with this Treaty shall be borne
in principle by the States parties to the Treaty participating in such
organization, notwithstanding the responsibility of the international
organization according to general rules of international law or according

to suecific treaties.” /
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Mr. BAL (Belgium) shared the doubts of other repéesentativesvas to
yhether article VI of the Soviet draft was sufficient, in view of the practical
consideration that international organizations were already conducting4space
activities. The Sub-Committee should avoid doctrinal controversies such as the

question whether, in international law, States could or could not be placed on a

footing of equality with international organizations. As & practical approach to

a complex problem, the United Kingdom proposel deserved the Sub-Committee's
closest attention. /

Mr. MOROZOV (Union of Soviet Socialiet Republics) still felt that the
Soviet draft offered the best sclutlon. '

Mr. DARWIN (United Kingdom) noted that the Soviet representative had

suggested that the . United Kingdom delegation was acting unwisely in reopening a
compromise arrived at during the drafting of the Declaration of Legal Principles.
But the context was quite different, In that instance, the United Nations had
been drawing up rules of general international law which, by their very nature,
were binding on internationsl organizations and had acquired considerable vigour
as a result of their unanimous adoption by the menbership. By contrast, the
Sub-Committee was at present engaged in drafting a contractual document which
would include a procedure for signature and ratification. In the early months of
its 1ife, it was likely that by no means all the States entitled to accede would in
fact do so. The question of the manner in which the legal text should become
binding on international organizations thus stood in a completely different context
from the one in which it had stood in the case of the General Assembly Declaration.

He thanked the Indian representative for his suggestion that the last sentence

might be improved by substituting the word "provisions" for the word "principles”.

_The CHAIRMAN said that the discussion on article VI of the Soviet
draft could now be considered closed and suggested that the Syb-Committee should

take up article VII of that draft, on the question of liability.

Mr. GOLDBERG (United States of America) recailed that his delegation had

no objection in principle to incorporating in the treaty a general declaration on
the subject of liability, while recognizing that the Sub-Committee hoped to draft
s detailed treaty on the subject under a different agenda item. In that spirit,
his delegation could accept article VII, with some drafting changes. /..;
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Mr. MOROZOV (Union of Soviet Soclalist Republics) conf;rmed that his
delegation had put forward article VII without prejudice to any special agreement
on the question of. liability. He accepted the drafting changes proposad by the

United States representative.

Mr. Krishna RAO (India) thanked the Soviet delegation for 1ncluding a
provision on the question of liability in its draft tresty, thus taking into account

some of the very real fears expressed in the Sub-Coumittee. '
He would welcome clarification of the term "internationally". If it meant

"gbsolutely”, it was entirely acceptable to his delegation. He was glad to hear ‘

that the Soviet delegation had no cbjection to the .drafting of e separate ipstrument

on the question of liability.

Mr. DARWIN (United Klnpdom) s9id that obviously nothing in the treaty
under discussion would be understood as prejudicing the menner in which the problems
raised by the concepts of launching znd proqﬁring the launching of objects,
absolute liability and limitation of liability sbould Ee resolved in the dréfting
of the convention on liability. The proposals whick hed becn wacde in the discussion
of articlesTVI-and. VII,1inclﬂd1nthhg .question_of international organizatlons,
erplied vithoequal;force-tolarticlelIX. uucnqproposalasshould be considered-gt

the drafting.stage. . ¢

Mr. DELEAU (France) ssid that the questions of lisbility and assistance
vwere extremely complicated, and if any reference to them was included in the treaty
under discussion, it should be very brief and simple and should merely establish
the principle concerned. Any additioral detalls might deal too rapidly with
problems whlch had not yet been settled. ‘

Mr. ACKT (Japan) wished to assoc1ate himself with the remarks made by the
Indian representative coacerning articles V, VII and IX of the USSR draft: those
provisions were subject to specific conditions, waich would be laid down in '

separate international documents.

Mr. RUDA (Argentina) said that his delegation supported article VII of the
Soviet draft, on the understanding that it was based on the principle of objective
liability and that the fault or negligence of the launching State would not be a

necessary elemént of lisbility.
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Sir Kenneth BAILEY (Australia) shared the Indian representative's view
that the treaty text sihould make explicit its relatibn to other conventions to be
drawn up subsequently on speqifié matters dealt with in the treaty. '

He suggested that the words "esch State" in the second line of article VII of
the Soviet draft end in the third line of the United States proposed amendment
(Working Pzper No, 16) should read "each such State".

‘Mr. BAL (Belgium) assoclated himself with those delegations which favoured
the clear acceptance of the idea thet the insertion of general rules concerning
liability in the treaty under consideration was wifhout prejudice to the specific
rules to be included in subsequent separate agreements on liability. His delegation

welcomed the statements made by the United States and USSR representatives on that
point. |

Mr. CIAMMAS (Lebanon) said that his delegation accepted article VII, on
the understanding that it was subject to wore detailed and specific provisions to
be 1laid down in a special instrument on liability. In its view, however, there
vas no need to insert an explicit reference to those provisions in article VII.
Moreover, he doubted whether it was legally possible to refer in a treaty to an
agreement which had not yet been concluded. It might be more appropriate simply to
include in the Committee's report to the General Assembly 2 declaration stating that

articles VII and IX were without prejudice to the agreements that would be concluded
on liability and assistance.

Mr. TELLO MACIAS (Mexico) supported that suggestion.

Mr. CARVALEO SILCS (Brazil) said that his delegation accepted article VII
of the Soviet’draft, as amended by the United States, on the understanding that
States vwere liable for damage caused by objects launched from their territory by
non-governmental agencies or any entity.

Mr., GOLDBERG (United States of America) accepted the Avstralian amendment.

He agreed with the Lebanese representative that a statement in the treaty itself
waking a provision of that treaty subject to an agreement which had not yet been
negotiated would weaken the force of the provision. He thought that the matter could
be handled by an understanding menifested in the record that the provision was

without prejudice to the subsequent negotiation of & specific agreement on liability.
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Sir‘Kenheth BATLEY (Australia) considered that it was quite possible to
refer in one instrument to another, whether the latter existed or not, but that

was not the only available procedure. While his delegation preferred a cleqr
statement in the text of thevtreaty, it was not wedded to that opinion ard thought
that the matter should be explored at the working group stage. -

Mr. PARTLI (Hungary) said that his delegation accepted artlcle v11 of
the USSR draft, which was based on paragraph 8 of the Declaration and properly
added a reference to celestial bodies. His delegation had prepared‘é revision of
its draft convepntion on ligbility, and it hoped that, after the present task had
been completed, rapid progress could be made in the- drafting of that convention.

Mr. Krishra RAO (India) seid that there were many instances in practice

of treaties providing that particular details would be worked out in separate

agreements. He was willing to consider other methods, however, and thought that
the matter could be more profitably discussed by the Sub-Committee meeting as a
working group. ' ' )

Mr. CHAMMAS (Lebanon) did not comsider it legally possible to make a
treaty subject to a non-existent instrument. He agreed, however, that a
recormendation for or commitment to subsequent negotiations could be adopted by

using the expression "without prejudice to negotiations".

Mr. MOROZOV (Union of chiet'Socialist‘Republigs) accepted the
Australian amendment.
" He agreed that it was difficult to refer to an instrument which had not

yet been drewn up. The agreements on liability and assistance should take
article VII as their starting point and should refer to it, not vice vebsa. He
thought it unnecessary to insert a special statement in the treaty indicating
that artlcle VII would not prejudice the agreements to be concluded on liability,
no such statement had been included in the Declaration when the identical
provision had been adopted. The members appeared to be generally agreed on that
point. -

‘ ~ The CHATRMAN suggested that as the members were in general agreement
on article VII, it should be referred to the working group.

It was so decided.
1 4

Thue meeting rose at 6.5 p.m.






